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NEW  AND  VALUABLE  LAW  WORKS, 

BECENTLY  PUBLISHED  BY 

LITTLE,  BEOWN  &  COMPANY, 

112  WASHINGTON  STREET,  BOSTON. 


PARSONS  ON  CONTRACTS.  Vol  I.  A  Treatise  on  the  Law 
of  Contracts.  By  Hon.  Theophilus  Parsons,  Professor  in  Dane  Law 
College,  Cambridge,  Mass.     VoL  1.     8vo.    $5.50. 

"A  work  which  we  regard  as  admirable  in  method,  clear  in  statement,  and 
evincing  great  research,  and  great  learning.  We  regard  it  as  altogether  the  best 
work  on  ihe  subject  that  has  ever  been  written,  and  in  many  respects  the  best 
legal  treatise  of  which  we  have  any  knowledge;  and  we  desire  to  add,  that  it  is 
written  in  a  style  so  clear  and  simple,  that  persons  out  of  the, profession  will  find 
it  both  useful  and  interesting."    Boston  Daihj  Advertiser, 

"  There  have  been  many  treatises  published  on  the  law  of  contracts,  bat  we 
predict  that  this  will  hereafter  be  regarded  as  the  standard  work  on  that  important 
branch  of  jurisprudence,"     Boston  Atlas. 

"  On  the  whole,  we  regard  this  volume  as  constituting  the  most  valuable  addi- 
tion to  our  legal  literature  that  has  of  late  years  been  made.  In  those  particulars 
to  which  we  have  called  attention,  it  rivals  the  commentaries  of  Kent.  It  will 
not,  in  any  degree,  supplant  a  work  which  is  not  likely  ever  to  be  supplanted.  It 
does  not,"indeed,  occupy,  or  profess  to  occupy,  the  same  ground.  It  does  not 
speak  with  the  authority  which  belongs  to  the  reasonings  and  the  conclusions  of 
tlie  illustrious  chancellor.  Professor  Parsons  docs  not  move  among  the  doctrines 
of  the  law  with  the  masterly  facility  by  which  his  progress  is  marked.  It  will 
not  again  be  the  fortune  of  an  American  lawyer  to  find  little  to  illustrate  and  ex- 
plain, save  his  own  handiwork.  But  the  present  volume  has  those  solid  and 
lasting  merits  which  will,  we  think,  make  it  at  once,  and  for  a  long  time  to  come, 
the  leading  treatise  in  that  branch  of  the  law  to  which  it  is  devoted."  N,  Y. 
Evening  Post. 

"  A  work  that  will  henceforth  occupy  a  conspicuous  position  in  the  library  of 
everj*  practitioner,  and  be  a  text-book  for  every  well-directed  student  of  the  law. 
We  reiterate  the  opinion  that  this  is  the  most  copious,  logical,  and  accurate  trea- 
tise ever  published  on  the  law  of  contracts,  and  as  such,  we  commend  it  not  only 
to  the  members  of  the  legal  profession,  but  to  the  public  generally."  N.  Y.  Com. 
Advertiser. 

"  We  apprehend  that  it  will  become  a  favorite  work  of  reference  with  the 
numerous  classes  who  are  interested  in  legal  principles,  without  being  engaged 
in  legal  pursuits.  Both  oh  account  of  its  style  and  its  subjects  —  relating  directly 
to  the  complicated  affairs  of  trade  —  there  are  few  professional  treatises  which 
can  be  consulted  with  such  great  advantage  by  the  mass  of  intelligent  business 
men."    N.  T.  Tribune. 

DAVIS'S  JUSTICES.  A  Practical  Treatise  upon  the  Authority 
and  Duty  of  Justices  of  the  Peace,  in  Criminal  Prosecutions.  By  Daniel 
Davis,  Solicitor-General  of  Massachusetts.  Third  Edition.  Revised  and 
greatly  enlarged.    Edited  by  F.  F.  Heard,  Esq.     1  vol.     8vo.    S4.00. 

"  This  work  has  been  always  popular  with  magistrates  and  the  profession. 
The  present  edition  is  eminently  creditable  to  the  editor  and  to  the  publishers. 
In  its  typographical  beauty  it  fully  sustains  the  high  reputation  of  the  law  publi- 
cations of  Messrs,  Little,  Brown  &  Co.  The  editor  has  evidently  spent  much  time 
and  care  in  the  preparation  of  this  edition,  for  adapting  it  to  the  present  wants  of 
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the  profession,  by  the  omission  of  certain  portions  that  had  become  useless,  and  the 
addition  of  oUier  matters  which  have  become  important,  exclosive  of  references 
to  recent  decisions.    In  a  very  modest  advertisement,  he  says : 

'  In  preparing  the  third  edition  of  this  work,  the  editof  has  endeavored  to  render 
it  worthy  of  the  favor  with  which  the  first  tvao  editions  were  received  by  the  pro- 
fession and  the  public.  Independent  of  the  additions  which  wore  necessary  to 
bring  the  work  down  to  the  present  day,  it  will  be  foand  that  many  new  chapters 
have  been  added,  and  others  entirely  re-written.  Tbe~  addition  of  the  recent  de- 
cisions and  enactments  upon  the  subject  of  the  Criminal  Law,  so  augmented  the 
bulk  of  the  book,  that  it  was  thought  expedient  to  omit  several  chapters  which 
appeared  in  the  former  editions,  but  which  were  of  no  ^neral  practical  utility. 
The  precedents  of  Complaints  have  all  been  carefully  revised,  and  new  precedents 
have  been  added,  applicable  to  the  offences  created  by  the  recent  Statutes.  The 
increased  utility  of  the  work  will,  it  is  hoped,  be  a  sufficient  apology  for  the  in- 
crease in  size.' 

This  edition,  we  believe,  is  the  most  complete  work  which  has  been  published, 
upon  Uie  authority  and  duty  of  justices  of  tne  peace  in  criminal  prosecutions,  and 
it  is  worthy  of  a  place  in  the  library  of  every  magistrate.'*    Botton  Advertiser. 

CHITTY'S  EQUITY  DIGEST.  New  Revised  Edition,  brought 
down  to  the  present  time.    4  vols.    8vo.    $25.00. 

THORNTON'S  CONVEYANCING.  Digest  of  the  Conveyancing, 
Testamentary,  and  Registry  Laws  of  all  the  States  of  the  Union,  em- 
bracing References  to  the  Leading  Decisions  upon  these  subjects,  in 
most  of  the  States ;  together  with  the  Forms  of  Acknowledgment,  Pro- 
bate, Relinquishment,  &c.,  required  by  the  Statutes  of,  and  in  use  in 
each,  preceded  by  a  brief  Treatise  on  the  General  Rules  relating  to  the 
Nature,  Execution,  and  Operation  of  Deeds  and  Wills,  and  followed  by 
an  Appendix  of  the  most  approved  ceneral  Forms  of  those  Instruments, 
being  a  practical  Manual  and  Guide  for  Lawyers,  Public  Officers,  and 
Men  of  Business.    Second  Edition,  revised  and  enlarged.    1  vol.    8vo. 

6REENLEAF  ON  EVIDENCE.    Vol.  HL    A  Treatise  on  the 
Law  of  Evidence.    By  Hon.  Simon  Greenleaf,  LL.  D.    VoL  ILL  8vo. 
$5.50. 
^  This  volume  contains  the  Law  of  Evidence,  in  its  particular  application 
to  Indictments  for  Offences  at  (Common  Law ;  to  Admiralty  and  ifaritime 
Causes;  to  Cases  in  Equity  ;  including  the  changes  in  the  Law  of  Evidence 
occasioned  by  the  new  Codes  of  Practice  in  Massachusetts,  New  York,  and 
other  States ;  and  to  Trials  in  Courts  Martial ;  comprising,  with  the  preced- 
ing volumes,  the  entire  body  of  the  Law  of  Evidence. 

ENGLISH  ADMIRALTY  REPORTS.  A  complete  series  of 
all  the  English  Admiralty  Reports  down  to  Part  HL  of  W.  Robinson's 
Rep.  VoL  3,  (or  to  the  commencement  of  our  Series  of  "  Enslish  Law 
ana  Equity  Keports,")  with  notes  by  Greorge  Minot,  Esq.,  and  compris- 
ing all  Cases  reported  in  the  seven  volumes  of  Notes  of  Cases,  which 
are  not  contained  in  the  regular  Reports,  and  all  the  Appeal  Cases  in 
Knapp's  P.  C.  Rep.  and  Moore's  P.  C.  Rep.  Vol.  L  contains  1  and  2 
C.  Rob. ;  VoL  H.,  8  and  4  C.  Rob. ;  Vol.  HI.,  6  and  6  C.  Rob. ;  Vol.  IV., 
Edwards's  R,  Hay  &  Marriott,  and  the  Appeal  Cases  in  Enapp  &  Moore ; 
Vol.  v.,  1  and  2  Acton,  and  Selections  trom  Notes  of  Cases ;  Vol.  VI., 
1  and  2  Dod.;  VoL  VH.,  1  and  2  Hagg.;  Vol.  VHL,  8  Hagg.  and  1  W. 
Rob. ;  Vol.  IX.,  2  W.  Rob.  and  8  W.  Rob.,  Parts  L  and  H.  These 
Reports  for  sale  only  in  sets.     9  vols.    8vo.    $81.50. 

BISHOP  ON  MARRIAGE  AND  DIVORCE,  Commentaries 
on  the  Law  of  Marriage  and  Divorce,  and  Evidence  in  Matrimonial 
Suits.    By  Joel  Prentiss  Bishc^,  Esq.    1  vo^    8vo.    $5.00. 
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PHILLIPS  ON  INSURANCE.   A  Treatise  on  the  Law  of  Insur-  , 
ance.    By  Willard  Phillips.    Third  Edition,  enlarged.    2  vols.    8vo. 
$10.00. 

BILLIARD  ON  MORTGAGES.  A  Treatise  on  the  Law  of 
Mor^ases  of  Real  and  Personal  Property :  beingca  General  View  of 
the  English  and  American  Law  upon  that  suhject  By  Francb  Hilliard, 
Esq.     2  Tols.     8vo.    $7.50. 

CUSHING'S  REPORTS.  Vol.  VH.  Reports  of  Cases  argued 
and  determined  in  the  Supreme  Judicial  Court  of  Massachusetts.  By 
Luther  S.  Gushing.    VoL-YIL    8va    $6.00. 

ANNUAL  DIGEST,  1852.  Digest  of  Decisions  of  the  Courts  of 
Common  Law,  Equity,  and  Admiralty  in  all  the  Courts  of  the  United 
States,  and  of  the  several  States,  for  the  year  1852.  By  John  Phelps 
Putnam.    Royal  8?a    $5.00. 

TAYLOR'S  LANDLORD  AND  TENANT.  Treatise  on  the 
American  Law  of  Landlord  and  Tenant,  embracing  the  Statutory  Pro^ 
Tisions  and  Judicial  Decisions  of  the  seyeral  United  States  in  reference 
thereto,  with  a  selection  of  precedents.  By  John  N.  Taylor.  Second 
Edition,  revised  and  enlarged.    8yo.    $4.50. 

HOWARD'S  REPORTS.  Vol.  XIV.  Reports  of  Cases  argued 
and  detennined  in  the  Supreme  Court  of  the  United  States.  By  Ben- 
jamin C.  Howard.    Vol.  XIV.    8vo.    $5.50. 


LAW    BOQKS    IN    PRESS   AND   PREPARING 
FOR    PUBLICATION, 

CRIMINAL  LAW.  .  A  Treatise  on  Criminal  Law.  By  Joel 
Prentiss  Bishop,  Esq.,  author  of  Commentaries  on  the  Law  of  J^rriage 
and  Divorce.    ' 

AMERICAN  RAILROAD  CASES.  A  Complete  Collection  of 
the  American  Cases  relating  to  the  Rights,  Duties,  and  Liabilities  of 
Railroads,  with  Notes  and  References  to  the  English  and  American 
Railway,  Canal,  and  Turnpike  Cases.  By  Chauncey  Smith,  Esq. 
2  vols.    8yo. 

ENGLISH  RAILWAY  CASES.  Case«  relating  to  Railways  and 
Canals,  argued  and  adjudged  in  the  Courts  of  Law  and  Equity,  from 
1835  to  1852.    Edited  by  Samuel  W.  Bates,  Esq.    6  vols.    8vo. 

PARSONS  ON  CONTRACTS.  A  Treatise  on  the  Law  of  Con- 
tracts.  By  Hon.  Theophilus  Parsons,  Professor  in  Dane  Law  College, 
Cambridge,  Mass.    In  2  vols.    8yo.    Vol  L  now  ready. 

THE  LAW  OF  ADMIRALTY.  Leading  Cases  in  Admiralty 
and  Shipping,  with  Notes  and  Commentaries.  By  a  member  of  the 
Suffolk  Bar.    In  one  volume.    8vo. 

LIFE  AND  FIRE  INSURANCE.  A  Treatise  on  the  Law  of 
Life  and  Fire  Insurance.    By  Joseph  K.  Angell,  Esq.    1  vol    8vo. 


Digitized  by  VjOOQ IC 


'  ATTACHMENT.  A  Treatise  on  the  Law  of  Suits  by  Attachment 
in  the  United  States.  By  Charles  D.  Drake,  Esq.,  of  St  Louis.  1  voL 
8vo. 

ARBITRATION.  Arbitration  at  Common  Law  in  Equity,  and 
under  the  Statutes  of  the  States  of  the  United  States.  By  Edward  6. 
Lonng,  Esq.,  of  the  Suffolk  Bar. 

VENDORS  AND  PURCHASERS.  The  Law  of  Vendors  and 
Purchasers  of  Real  Property.    By  Francis  Billiard,  Esq.    2  yoIs.  8to. 

BURGLARY.  A  Digest  of  the  Law  of  Burglary.  By  Sir  John 
£.  Eardley  Wihnot  First  American,  from  the  London  Edition,  with 
notes  and  references  to  American  cases.  By  F.  F.  Heard,  Esq.  1  vd. 
8vo. 

BANKRUPTCY.  TTie -.General  Law  of  bankruptcy  and  Insol- 
yency,  and  the  application  of  its  principles,  under  the  Bankrupt  Laws 
of  England  and  tne  United  States,  and  the  Insolvent  Laws  of  England 
and  the  States  of  the  United  States.  By  Edward  G.  Loring,  Em^.,  of 
the  Suffolk  Bar. 

HUSBAND  AND  WIFE.  The  Prineiple  and  Rules  of  Law 
Regulating  the  Property  of  Husband  and  Wife ;  and  civil  actions 
therefor.    By  Edward  G.  Loring,  Esq. 

PATENT  CASES.  A  Collection  of  the  United  States  Patent 
Cases.    Edited  by  James  B.  Robb,  Esq.    2  vols.    8vo. 

WHEATON'S  INTERNATIONAL  LAW.  Elements  of  Inter- 
national  Law.  By  the  late  Hon.  Henry  Wheaton,  LL.  D.  Fourth 
Edition,  Revised,  Annotated,  and  brought  down  to  the  present  time, 
with  a  Biomiphical  notice  pf  Mr.  Wheaton,  and  an  account  of  the 
Diplomatic  Transactions  in  which  he  was  concerned.  •By  Hon.  William 
Beach  Lawrence,  formerly  Chaise  d'  Affaires,  at  London.  In  one 
volume.    8vo.  > 

ANGELL  ON  LIMITATIONS.  A  Treatise  on  the  Limitations 
of  Actions  at  Law  and  Suits  in  Equity  and  Admiralty.  By  J.  K. 
Angell,  Esq.    Third  edition,  enlai^d.    1  vol.    8vo. 

ANNUAL  DIGEST,  1858.  Digest  of  Decisions  of  the  Courts 
of  Common  Law,  Equity,  and  Admiralty  in  all  the  Courts  of  the 
United  States,  and  of  the  several  States,  for  the  year  1853.  By  John 
Phelps  Putnam,  Esq.    8vo. 

ENGLISH  REPORT^  in  Law  and  Equity.  Vol.  XVIL  Vols.  L 
to  XVL  ready.    8vo. 

CUSHING'S  REPORTS.  Vol.  VHI.  Reports  of  Cases  argued 
and  determined  in  the  Supreme  Judicial  Courii  of  Massachusetts.  By 
Hon.  Luther  S.  Gushing.    Vol.  VIIL    8vo. 

HOWARD'S  REPORTS.  Vol.  XV.  Reports  of  Cases  arcped 
and  determined  in  the  Supreme  Court  of  the  United  States.  By  Hon. 
Benjamin  C.  Howard.     VoL  XV.    8va 

CURTIS'S  REPORTS.  Reports  of  Cases  argued  and  determined 
in  the  Circuit  Court  of  the  flnited' States,  for  the  First  Circuit  By 
Hon.  B.  R.  Curtis,  Judge  of  the  U.  S.  Suprpmo  Court    Vol.  I.    8vo. 
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ENGLISH    REPORTS 

IN  LAW  AND  EQUITY : 

CONTAINING  BEPOBTS  OF  CASES  IN  THE 

COURTS  OP  EQUITY  AND  COMMON  LAW; 

▲VD   IN    THB 
XMOLUDIirO    ALSO 

CASES  IN  BANKRUPTCY  AND  CROWN  CASES  RESERVED 


BDITBD    BT 

EDMUND  H.  BENNETT  AND  CHAUNCEY  SMITH, 

COUNSELLORS  AT  LAW. 


VOLUME  XIX. 

Containing  cmm  in  all  the  Coorta  of  Equity,  during  the  year  1853. 


BOSTON: 
LITTLE,  BBOWN  AND  COMPANY 

1864. 
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Entered  according  to  Act  of  Congreis,  in  the  year  1854,  by 

Little,  Bbowk  and  Company, 

In  the  Clerk's  OfBce  of  the  District  Court  of  the  District  of  Massachusetts. 


BIVBRSIDK,  CAMBRIDOB: 
PRIBTED  BT  H.  O.  HOUGBTON  AND  CX>MPANT. 


8TEBE0TYPED  BT  STONE  AND  SMART. 
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JUDGES  OF  THE  SEVERAL  COURTS 


DUBING    THE    PERIOD    OF    THE    DECISIONS    BEPORTED    IN    TfflS 

VOLUME. 


THE  SEVERAL  COURTS  OF  CHANCERY. 

Right  Hon.  Lord  Cranwobth,      Lord  High  Chancellor. 

Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt,  )     j^j^g  JusticeB  of 

Right  Hon.  Sir  George  J.  Turner,  J  The  Court  of  Appeal 

Right  Hon.  Sir  John  Romilly,  Master  of  the  Rolls. 

Right  Hon.  Sir  Richard  T.  Kinderslet.        ^ 

Right  Hon.  Sir  John  Stuart,  >  Vice-Chancellors. 

Right  Hon.  Sir  William  P.  Wood,  J 

QUEEN'S  BENCH. 

Right  Hon.  Lord  Campbell,  Lord  Chief  Justice. 

Sir  John  Taylor  Coleridge,  Knt. 

Sir  William  Wightman,  Knt 

Sir  William  Erle,  Knt. 

Sir  Charles  Crompton,  Knt. 

COMMON  PLEAS. 

%;ht  Hon.  Sir  John  Jervis,  Knt.,  Lord  Chief  Justice.  ^ 

Sir  William  Henry  Maule,  Knt.  ^  ^^>  ' 

Sir  Cresswell  Cresswell,  Knt.  Cv*^        ^ 

Sir  Edward  Vaughan  Williams,  Knt.  ^T  O        i 

Sir  Thomas  Noon  Talfourd,  Knt  \  ^    • 


iv  JUDGES  OP  THE  SEVERAL  COCJRTS. 

EXCHEQUER. 

Right  Hon.  Sir  Frederick  Pollock,  Ent.,  Lord  Chief  Baron. 
Right  Hon.  Sir  James  Parke,  Knt 
Sir  Edward  Hall  Aldersok,  EjQt 
Sir  Thomas  Joshua  Platt,  Knt 
Sir  Samuel  Martin,  Knt. 

COURT  OF  CRDIINAL  APPEAL. 

The  fifteen  Judges  of  the  Queen's  Bench,  Common  Pleas,  and 
Exchequer. 

BAI^KRUPTCY. 
Thb  Lords  Justices  and  the  Full  Court  of  Appeal. 

COURT  OF  ARCHES  AND  PREROGATIVE   COURT. 

Right  Hon.  Sir  Herbert  Jenner  Fust. 

CONSISTORY  COURT  AND  ADMIRALTY  COURT. 
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In  re  Tbe  Joint-stock  Companies  Winding-up  Acts,  and  In  re 
The  Monmouthshire  and  Glamorganshire  Banking  Company. 
—  Cape's  Case  J 

December  15, 185S. 

Contributory — Contract  —  Period  of  Commencement  of  Liability. 

By  tbe  deed  <^  settlement  of  a  joint-stock  banking  company  it  was  proTided,  amongst  other 
dunss,  "  that  wfaenerer,  by  any  means  whatever,  any  shares  in  the  capital  of  the  company 
shaff  become  actoally  fbifeitea,  or  shall  be  duly  and  effiBctaally  transferred  to  a  new  pro- 
prietor, then,  and  in  sndi  case,  and  not  before,  tlw  responsibilities  of  tfa^p  previous  owner,  as 
a  proprietor  in  the  company  in  respect  of  snch  shares,  shall  cease  and  determine,  and  snch 
pievioas  owner  shall  be  cxoneratea  and  discharged  from  all  subsequent  claims,  demands, 
tnd  obligations  in  respect  of  the  same  shares,  and  from  all  future  observance  and  per- 
formance of  the  covenants,"  &c.:  — 

AU,  affirming  the  decision  of  the  Master  of  the  Rolls,  refusing  to  discharge  a  call,  that 
under  tbe  terms  of  the  deed,  the  transferree  of  shares  was  subject  to  the  liabilities  of  the 
company,  as  well  those  incmred  before  as  after  the  date  of  the  transfer. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  Sir  J. 
Romilly,  M.  R.,  reported  16  Jur.  787 ;  s.  c.  13  Eng.  Rep.  325,  whereby 
he  refused  the  motion  of  John  Ebeuezer  Davies,the  executor  of  John 
Cape,  deceased,  to  remove  his  name  from  the  list  of  contributories  of 
the  a^ove  company,  and  to  discharge  an  order  of  the  Master  for  a  call 
of  60/L  per  share.  Some  of  the  debts  of  the  company,  to  liquidate 
which  the  call  was  made,  were  incurred  prior  to  the  dates  of  the  trans- 
fers of  some  of  the  shares  to  Mr.  Cape.  The  question  argued  upon 
this  motion  was,  whether  the  executor  of  Mr.  Cape  was  liable,  as  such, 
in  respect  of  the  company's  liabilities  which  were  incurred  prior  to 


1 17  Jur.  S55 ;  22  Law  J.  Rep.  (n.  s.)  Chanc.  601 ;  2  De  Gex,Mac.  &  Gordon,  562. 
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the  transfer  to  Mr.  Cape.  The  clauses  of  the  deed  of  settlement, 
upon  which  the  question  turned,  are  set  out  16  Jur.  788,  789 ;  s.  c.  13 
Eng.  Rep.  326,  327,  328.  Clause  60  was,  "that  whenever,  by  any 
means  whatever,  any  shares  in  the  capital  of  the  cpmpany  shall  be- 
come actually  forfeited,  or  shall  be  duly  and  effectually  transferred  to 
a  new  proprietor,  then  and  in  such  case,  and  not  before,  the  responsi- 
bilities of  the  previous  owner,  as  a  proprietor  in  the  company  in 
respect  of  such  shares,  shall  cease  and  determine,  and  such  previous 
owner  shall  be  exonerated  and  discharged  from  all  subsequent  claims, 
demands,  and  obligations  in  respect  of  the  same  shares,  and  from  all 
future  observance  and  performance  of  the  covenants,  conditions,  stipu- 
lations, and  agreements  of  these  presents  in  respect  of  the  same 
shares." 

JR.  Palmer  and  W.  D.  Lewis^  in  support  of  the  motion.  We  sub- 
mit that,  by  the  terms  of  this  deed  of  partnership,  the  purchaser  of 
shares  only  becomes  liable,  as  between  himself  and  the  other  share- 
holders, for  the  debts  of  the  company  subsequent  to  the  date  of  the 
transfer,  and  that  the  transferror  is  only  absolved  from  future  liabili- 
ties. This  construction  is  much  strengthened  by  the  circumstance 
that  this  clause,  absolving  the  outgoing  shareholder,  extends  not  only 
to  the  case  of  a  transfer  of  his  shares,  but  to  a  forfeiture  also. 

[Lord  Chancellor.  Does  not  that  mean  a  forfeiture  followed  up 
by  a  transfer  to  another  person  ?] 

We  submit  not;  it  means  a  forfeiture  simpliciter.  Sandersofif$ 
cascj  3  De  G.  &  S.  66 ;  s.  c.  13  Jur.  740,  as  the  facts  were  then 
stated  to  the  coijirt,  and  as  appears  from  the  report,  is  a  distinct  au- 
thority for  limiting  the  liability  of  the  transferree  from  the  date  of  the 
purchase. 

[BethelL  The  real  facts  of  that  case  were  not  presented  to  the 
court,  and  when  it  was  on  the  paper  of  appeals  in  the  House  of  Lords, 
the  respondent,  in  consequence  of  what  was  said  by  Sir  J.  L.  Knight 
Bruce,  V.  C,  in  DodgsorCs  case,  3  De  G.  &  S.  90,  gave  up  the  case, 
and  agreed  to  a  reversal,  thereby  admitting  the  liability  of  the  trans- 
ferree for  debts  previous  to  the  purchase.] 

The  decision  in  Dodgsoris  case  turnedf  upon  the  form  of  the  deed 
of  transfer,  by  which  Dodgson,  the  incoming  shareholder,  covenanted 
to  pay  all  instalments  and  sums  of  money  then  due  or  thereafter  to 
become  due  in  respect  of  the  shares.  But  here  the  deed  of  transfer 
does  not  help  the  other  side.  If  this  deed  was  intended  to  create  a 
liability  against  the  transferree  for  past  liabilities,  it  ought  to  have 
contained  a  clause  similar  to  clause  34,  in  Orooctovis  case,  15  Jur.  892 ; 
s.  c.  6  Eng.  Rep.  93. 

[They  also  cited  Holme's  case^  16  Jur.  803;  s.  c.  13  Eng.  Rep.  341 ; 
Wynne  v.  Price,  3  De  G.  &  S.  310 ;  Shaw  v.  tishery  2  De  G.  &  S.  11 ; 
Humble  v.  LangsUm,  7  M.  &  W.  527 ;  and  Hawthorn^ $  case,  1  De 
G.  &  S.  571 ;  8.  c.  13  Jur.  77, 158 ;  and  assimilated  this  case  to  the 
case  of  a  sale  of  a  lease,  in  which  latter  the  vendor  would  be  entitled 
to  an  indemnity  against  future  breaches  of  covenants,  but  not  as 
against  past] 
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[Lord  Chancellor.     To  whom  do  you  saythat  the  reserved  fund 
belongs  ?] 
To  the  shareholders  for  the  time  being. 

Bethell  and  W.  M.  James^  contri,  for  the  official  manager.  The 
whole  argument  of  the  other  side  has  gone  upon  the  assumption  that 
Sanderson^s  case  is  law ;  but  that  case  has  been  departed  from. 

[Sir  J.  L.  Knioht  Bruce,  L.  J.  I  am  not  aware  that  I  have  de- 
parted from  what  I  said  in  that  case,  as  applied  to  the  facts  then 
brought  to  my  attention.] 

It  is  quite  clear,  from  the  clauses  of  this  deed,  that  a  purchaser's 
liability  is  to  commence  immediately  upon  his  purchase,  notwith- 
standing that  the  transfer  is  not  completed ;  and  then  the  60th  clause 
says,  that  upon  the  transfer  the  responsibilities  of  the  previous  pro- 
prietor  shall  cease.  What  responsibilities  ?  Doubtless,  every  liability. 
The  clear  meaning  of  the  deed  is,  that  one  party  was  to  go  out,  and 
the  other  come  into  the  partnership  as  it  stood  ;  |ind  this  case  cannot 
be  distinguished  from  Oroztoris  case. 

[Sir  J.  L.  Knight  Bruce,  L.  J.  According  to  your  argument,  the 
use  of  the  words  "  subsequent "  and  "  future,"  in  the  60th  clause,  does 
not  add  to  the  sense.] 

R,  Palmer^  in  reply. 

Lord  Chancellor,  (Lord  St.  Leonards.)  It  is  quite  clear  that 
the  law  knows  no  difference  between  a  common  partnership  of  two 
people  and  one  of  a  hundred.  This  is  not  an  ordinary  partnership, 
but  one  formed  under  the  Joint-stock  Banking  Act  .  Under  that  act 
the  public  officer  can  sue,  and  a  creditor  for  the  time  being  would  be 
liable,  according  to  the  result  of  the  action.  There  are,  therefore, 
very  essential  differences  between  a  joint-stock  banking  company 
taking  the  bene&t  of  that  act,  and  a  common  partnership.  That  does 
not,  however,  exclude  from  consideration  the  provisions  of  this  deed, 
as  far  as  it  relates  to  the  parties  and  their  obligations  inter  se.  Sup- 
pose that  nothing  appeared  on  the  face  of  the  deed  that  in  any  man- 
ner affijcted  the  question  of  past  obligations,  still  I  apprehend  that 
the  proper  determination  would  be,  that  a  purchaser,  buying  shares 
in  the  concern,  buys  those  shares  in  the  company  such  as  it  then  was, 
and  must  take  them  subject  to  the  state  of  the  concern,  just  as  it 
might  happen  to  stand  at  the  time  of  the  purchase.  In  this  bank  the 
capital  consisted  of  500,000/.,  divided  into  25,000  shares  of  20/.  each. 
If  the  contention  is  right,  any  single  purchaser  of  any  one  of  these 
shares  would  have  a  right  to  have  an  account  taken  at  the  time  of 
his  purchase,  to  ascertain  whether  any  future  calls  could  be  made 
upon  him  —  be  made  for  past  or  future  liabilities.  And  this  might  go 
on  for  ever,  for  it  could  have  no  reference  as  to  time,  so  long  as  the 
concern  was  being  carried  on.  How  could  a  concern  go  on  under 
such  liabilities  as  those?  It  would  require  a  strong  case  to  make  the 
court  say  that  a  man,  buying  such  shares  as  these,  did  not  buy  them 
subject  to  all  liabilities.     A  man  goes  into  the  Stock  Exchange  and 
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purchases  them,  through  his  broker,  at  the  price  of  the  day,  and  that 
price  is  valued  according  to  the  state  of  the  concern.  The  state  of 
solvent  reputation  of  the  company  fixes  the  value  of  the  shares  ;  not 
the  state  of  the  company's  accounts,  but  the  degree  of  reputed  soh 
vency  of  the  company.  Take  this  case :  —  A  man  buys  a  20L  share ; 
he  has  a  right  to  say,  "I  bought  this  share  in  a  capital  of  600,000/. ;" 
but  supposing  there  was  a  loss  of  400,000/.  at  the  time,  ascertained 
and  written  off,  he  could  not  complain  ;  he  must  take  the  share  of 
the  100,000/.  The  price  he  gave  for  it  would  have  been  proportion- 
ably  less  than  it  would  have  been  had  the  company  not  lost  that 
sum.  Does  it  not,  therefore,  follow,  that  if  the  liability  to  a  loss  of 
400,000/.  existed,  and  had  to  be  provided  for,  he  must  necessarily  fur- 
nish his  quota  ?  In  this  case  a  reserved  sum  is  provided  for,  and  it  is 
not  dbputed  that  a  purchaser  would  have  a  right  to  a  portion  of  that 
fund.  Does  it  not  follow,  then,  that  there  exists  a  corresponding  lia- 
bility to  pay  the  debts  ?  Would  not  the  "  reserve  fund  "  go  to  pay 
these  past  debts  ?  ^o  that  if  it  depended  upon  the  simple  general  rule, 
without  the  existence  of  an  ambiguous  clause,  still  my  opinion  would 
be,  that  the  purchaser  must  take  his  share  in  the  rights  and  liabilities 
of  the  company  just  as  he  finds  them.  Unless,  therefore,  there  are 
clauses  in  the  deed  creating  a  new  contract  and  liability,  a  purchaiser 
must  be  considered  liable  for  his  share  in  the  debts  and  liabilities  of 
the  company.  Now,  the  clauses  of  the  deed  appear  to  me  to  be  in 
favor  of  the  construction  which  I  have  just  expressed.  The  60th, 
which  is  the  principal  clause  bearing  upon  the  question,  is  open  to  no 
doubt  That  clause  says,  that  when  any  shares  "  shall  be  duly  and 
effectually  transferred  to  a  new  proprietor,  then  and  in  such  case,  and 
not  before,  the  responsibilities  of  the  previous  owner  shall  ceajse  and 
determine."  Suppose  it  had  stopped  there ;  the  purchaser  has  not 
ceased  to  be  the  owner  of  those  shares ;  he  fills  that  character  in 
respect  of  those  shares  from  the  time  of  the  purchase  until  he  duly 
transfers  those  shares.  Then  the  clause  goes  on,  in  the  common 
form  of  conveyancing,  to  state,  <<  that  such  previous  owner  shall  be 
exonerated  and  discharged  fix>m  all  subsequent  claims,  demands,  and 
obUgations  in  respect  of  the  same  shares."  Now,  I  should  be  glad 
to  know  how  these  words  introduce  any  difficulty.  Must  not  any 
claim  be  a  "  subsequent "  one  ?  It  is,  therefore,  perfectiy  accurate  in 
its  language,  and  clear  in  its  meaning.  Then  it  goes  on,  "  and  firom 
all  future  observance  and  performance  of  the  covenants,  conditions, 
stipulations,  and  agreements  of  these  presents."  This  is  the  deed 
of  partnership,  which,  firom  the  time  of  transfer,  the  transferror  is 
absolved  from  all  future  observance  of.  Is  not  all  liability  removed 
from  the  transferror  in  respect  of  these  shares  ?  There  is  a  very  mate- 
rial provision  in  the  57th  clause,  that  as  to  profits  no  person  shall  be 
considered  a  proprietor  until  he  shall  have  executed  or  otherwise 
acceded  to  these  presents.  When,  therefore,  he  executes  the  deed  of 
transfer,  he  comes  in  as  from  the  beginning  of  the  partnership  —  he 
is  bound  by  the  covenants  in  the  original  deed,  and  from  the  moment 
of  his  execution  he  becomes  bound  from  the  very  commencement  of 
the  partnership.     If  this  court  were  to  hold  contrary  to  what  has 
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been  decided  by  the  court  below,  there  would  be  an  impossibility  of 

dealing  with  shares  of  this  nature ;  these  companies  would  be  at  a 

stand-still  —  they  could  not  go  on.     Upon  the  whole  case,  I  am  of 

opinion  that  the  authorities  cited  do  not  touch  this  case.     Croxtovfs 

'case  depended  n(>on  the  particular  terms  of  the  deed,  and  was  so  free 

from  doubt,  that  I  stopped  counsel  on  the  opposite  side.     I  entertain 

no  doubt  whatever  upon  this  case,  and  I  have  the  concurrence  of  the 

Lords  Justices  in  disposing  of  it,  and  they  agree  with  me  in  thinking 

that  the  appecd  must  be  cUsmissed,  with  costs.     I  think  the  form  of 

the  transfer  is  in  favor  of  the  view  which  the  court  has  taken. 


Aff)eal  dismissed^  with  costs. 


Hollocombe  v.  Hollpcombe.^ 

Janaaiy  29, 1853. 

Taxation  —  Costs  of  Attendance  on  Motion  to  Dismiss. 

Where  a  motioii  to  dismiM  itood  orer  for  a  space  of  time,  incladinfif  fifty-three  motion  days, 
the  defendant's  aolicitor  bdng  imable  to  swear  that  ne  actually  attended  in  conrt  upon 
such  motion  days,  the  taxing-master  allowed  him  costs  for  ten  attendances  only^  and  the 
Yioe-Chancellor,  on  petition,  confirmed  this  order. 

This  was  a  petition  presented  by  William  John  Miles,  one  of  the 
defendants,  praying  that  it  might  be  referred  back  to  the  Taxing 
Master  to  review  his  taxation  of  the  petitioner's  costs  of  this  suit, 
under  the  following  circumstances :  —  The  bill  was  filed  on  the  15th 
March,  1850,  for  the  purpose  of  administering  the  estate  of  William 
Hollocombe,  deceased,  and  the  petitioner  was  made  a  defendant  as 
the  adnunistrator  of  John  Punter,  deceased,  one  of  the  executors  of 
William  Hollocombe.  On  the  22d  May,  1850,  the  petitioner,  at  the 
request  of  the  plaintiff's  solicitor,  appeared  by  counsel  and  consented 
to  a  motion  for  a  receiver,  but  the  order  was  not  drawn  up.  The 
plaintiff  afterwards  served  a  fresh  notice  for  a  receiver,  and  the  peti- 
tioner appeared  by  counsel  on  such  motion,  for  the  purpose  of  ob- 
taining from  the  plaintiffe  the  costs  of  the  former  motion.  On  the 
7th  November,  1850,  the  second  motion  was  brought  on,  when,  after 
discussion.  Sir  J.  L.  Knight  Bruce,  V.  C,  held,  that  the  petitioner 
WM  entitled  to  be  paid  the  costs  of  one  of  the  motions ;  but  at  the 
request  of  the  plaintiff's  counsel,  the  matter  was  ordered  to  stand 
over  for  fourteen  days,  upon  a  representation  that  the  suit  would  be 
compromised.  The  motion  not  having  been  brought  on,  the  petitioner 
gave  notice  of  motion  for  the  15th  April,  1851,  to  dismiss  the  bill ; 
but  upon  the  plaintiffe'  counsel  representing  that  the  arrangements 


»  17  Jut.  862. 
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for  compromise  were  nearly  completed,  the  motion  *was  ordered  to 
stand  over  until  the  second  motion  day  in  the  then  next  term,  (5th  July, 
1851,)  and  that  then  the  plaintiffs  should  either  dismiss  the  bill  or 
proceed  with  the  cause,  and  that  the  motion  for  a  receiver  should  be 
disposed  of  at  the  same  time.  The  motions,  however,  were  not' 
brought'  on  until  the  29th  April,  1852,  when  Sir  J.  Parker,  V.  C,  at 
the  instance  of  the  plaintiff's  counsel,  directed  the  same  to  stand  over 
to  the  first  day  of  the  then  next  term,  (22d  May,  1852.)  On  the 
27th  May,  the  motion  to  dismiss  was  brought  on  by  the  petitioner's 
counsel,  and  an  order  made  thereon ;  but  the  plaintiffs'  counsel  de- 
clined to  bring  on  the  motion  for  a  receiver.  The  petitioner's  costs 
of  suit  had  been  taxed  at  57 L  10s.  ScLj  exclusive  of  subpoena  for  costs. 
In  such  taxation  the  Taxing  Master  disallowed  the  whole  of  the 
petitioner's  costs  of  the  second  motion  for  a  receiver,  and  also  refused 
to  allow  to  the  petitioner  the  usual  fee  for  attending  court  upon  tiie 
motion  to  dismiss  upon  more  than  ten  of  the  fifty-three  several  mo- 
tion days  upon  which  the  same  might  have  been  brought  on  during 
the  time  the  same  was  pending,  from  the  24th  April,  1851,  to  the 
27th  May,  1852,  on  the  ground  that  the  petitioner's  solicitor  was 
unable  to  swear  that  he  attended  on  such  days  in  court  bond  fide  in 
expectation  that  the  motion  would  come  on. 

Daniely  Q.  C,  and  Nalder^  appeared  in  support  of  the  petition, 
and  referred  to  the  General  Order  of  1807,  and  Lucas  v.  Peacockj  8 
Beav.  1. 

Stuart,  V.  C,  (without  hearing  Bacotij  Q.  C,  and  Terrell^  who  ap- 
peared for  the  respondents,)  said  that  the  first  complaint  made  by  this 
petition,  that,  upon  the  motion  for  a  receiver,  this  solicitor  had  been 
wholly  deprived  of  his  costs  attending  that  motion,  was  without  found- 
ation. The  solicitor  had  been  allowed  the  costs  of  one  motion  for  a 
receiver,  where  his  client  was  but  a  formal  defendant,  and  might  have 
allowed  the  order  to  be  drawn  up  upon  £^n  affidavit  of  service.  Then, 
there  being  an  irregularity  in  the  service  of  the  notice  of  this  motion, 
the  plaintiffs'  solicitor  had  served  a  firesh  notice  of  motion.  The  peti- 
tioner's solicitor  knew  that  this  notice  of  motion  was  for  the  same  pur- 
pose as  the  former,  and  did  not  pretend  that  it  was  necessary  for  him 
to  attend  upon  it ;  but  he  instructed  counsel  to  appear,  in  order  to 
ask  for  the  costs  of  the  other  motion ;  and  the  Vice-Chancellor  had 
then  said,  that  the  petitioner  ought  to  have  his  costs  of  one  motion, 
but  not  of  the  other.  The  petitioner,  having  obtained  a  taxation  of 
costs,  must  know  that  that  order  included  all  costs  properly  costs  in. 
the  cause ;  and  it  would  be  unreasonable  if,  upon  such  a  taxation, 
the  plaintiffs  were  made  to  pay  the  costs  of  two  notices  of  motion, 
when  this  defendant  might  have  at  once  consented  to  the  order.  The 
next  complaint  was,  that  the  motion  to  dismiss  stood  over  fifty-three 
times,  and  the  solicitor  had  been  allowed  for  ten  attendances  only. 
It  was  a  wholesome  rule,  that  where  notice  of  motion  to  dismiss, 
with  costs,  had  been  given,  the  costs  of  those  days  upon  which  the 
motion  could  have  been  made,  but  was  not,  should  not  be  given. 
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There  was  a  scandal  in  the  very  mention  of  snch  a  claim  as  the  pre- 
eeni  The  Taxing  Master  did  no  more  than  his  duty  in  a  liberal 
way  when  he  allowed  ten  attendances ;  even  these  were  a  great  tax 
npoD  the  plaintiffs.  But  it  was  said  that  there  was,  during  the  pend- 
ency of  this  motion,  an  attempt  to  compromise;  and  if  so,  there  was 
scarcely  an  excuse  for  the  attendances  even  on  the  ten  days,  when 
the  compromise  was  going  on.  His  Honor  therefore  considered  there 
was  no  reasonable  ground  for  the  complaint,  and  he  deeply  regretted 
to  find  that  it  was  thought  proper  by  any  one  to  bring  forward  this 
claim.  The  Taxing  Master  had  said,  <<  Make  an  affidavit  that  you 
attended  on  such  days  in  court  band  fide  in  expectation  that  the  mo- 
tion  would  come  on ; "  but  if  the  compromise  were  going  on,  how 
could  he  make  such  an  affidavit  ?  He  considered  that  the  Taxing 
Master  had  made  a  liberal  allowance,  and  he  should  dismiss  this 
petition  with  costs. 


Ffooks  v.  The  London  and  South- Western  Railway  Company.^ 

January  12, 13,  and  14,  and  Febmaiy  8, 1852. 

Injunction  —  Acquiescence  —  Pa/rties. 

Two  ihareholden  in  an  incorporated  railwaj  companj,  sning  on  behalf  of  themselves  and 
aU  odiers,  sooglit  to  restrain  the  company  finom  applying  their  fhnds  in  completing  a 
branch  railwaj,  for  the  construction  of  which  their  parluunentary  powers  had  expired. 

An  interlocatory  application  for  an  injunction  was  refhsod,  on  the  grounds  that  one  of  the 
plaintiffs  named  luul  acquiesced  in  the  acts  complained  of,  that  the  injunction  would  cause 
considerable  inconyenience ;  ^at  as  all  the  lana  had  been  purchased,  it  was  not  dear  that 
il  was  illegal  to  complete  the  line,  and  that  the  suit  was  not  properly  framed,  being  on 
behalf  of  all  Hie  shareholders,  which  would  include  those  who  had  sanctioned  the  acts 
sought  to  be  restrained. 

The  ruk,  that  the  majority  cannot  bind  the  minority  in  a  joint-stock  company,  as  to  acts  not 
contemplated  by  the  common  contract,  has  not  lieen  applied  to  corporate  companies  for  a 
public  nndertaKing  involving  public  interests  and  dunes  under  ihe  sanction  of  parlia- 


Jhb  bill  was  filed  by  John  Ffooks  and  William  Dingley,  on  behalf 
of  themselves  and  all  other  the  shareholders  in  the  London  and  South- 
western Railway  Company  not  being  directors  of  the  said  company, 
as  plaintifis,  against  the  London  and  South- Western  Railway  Com- 
pany, and  John  Lewis,  Count  Eyre,  Greorge  Henderson,  John  Hib- 
bert,  jnn^  Henry  Charles  Long,  John  Mills,  William  Reed,  Henry 
Ker  Seymor,  the  Hon.  Francis  Scott,  Matthew  Uzielli,  Stephen 
Gazelee,  and  Charles  Mortimer,  the  directors  of  the  said  London  and 
South- Western  !^ailway  Company,  as  defendants.*  The  bill,  amon^ 
other  things,  stated  that  the  time  limited  by  the  said  London  ana 
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South- Western  Extension  of  Powers  Act,  1849,  for  the  completioti 
of  the  railway  and  works  authorized  by  the  said  London  and  South- 
western Railway  Company's  Basingstoke  and  Salisbury  Extension 
Act,  1846,  had  long  since  expired,  but  the  said  railway  had  not,  nor 
had  any  part  of  the  same,  yet  been  completed,  and  the  works  thereof 
had,  for  a  considerable  period  prior  to  the  recommencement  thereof 
thereinafter  mentioned,  been  suspended,  and  still  remained  unfinish- 
ed: that  the  directors  had,  subsequently  to  the  expiration  of  the 
period  limited  by  the  said  London  and  South- Western  Extension  of 
Powers  Act,  1849',  decided  upon  recommencing  the  works,  which,  by 
the  Act  of  1846,  were  authorized  to  be  carried  on  withiu  the  time 
before  mentioned,  and  they  had  subsequently  to  the  expiration  of  the 
said  period,  and  professedly  on  behalf  of  the  said  company,  entered 
into  or  were  about  entering  into,  contracts  for  the  further  carrying  on 
and  completion  of  the  same  works,  and  had  spent  and  intended  to 
spend  and  lay  out  the  moneys  and  effects  of  the  said  company  ia 
further  carrying  on  and  completing  the  same.  The  bill  prayed  that 
it  might  be  declared  that  it  was  not  within  the  powers  of  the  said 
London  and  South- Western  Railway  Company  to  complete  or  fur- 
ther to  carry  on  the  works  of  the  said  railway  from  Basingstoke  to 
j^disbury,  and  that  the  funds  of  the  said  London  and  South- Western 
Railway  Company  could  not  lawfully  be  applied  to  such  purposes, 
or  either  of  them ;  and  that  the  directors  of  the  said  London  and 
South- Western  Railway  Company,  their  servants,  agents,  and  work- 
men, might  be  restrained  by  the  injunction  of  the  court  from  com- 
pleting or  further  carrying  on  all  or  any  of  the  works  of  the  said 
railway  from  Basingstoke  to  Salisbury,  and  from  applying  any  of  the 
moneys  or  effects  of  the  said  company  in  or  about  the  completion  or 
further  carrying  on  of  the  same,  and  from  entering  into  or  signing, 
on  behalf  of  the  company,  any  contract  or  agreement  with  any  con- 
tractor or  other  person  or  persons  for  completing  or  further  carrying 
on  the  said  works,  or  any  of  the  same ;  and  that  it  might  be  declared 
that  the  said  directors  were  personally  responsible  for  all  moneys 
expended,  contracts  entered  into,  and  acts  done  by  them  respectively, 
in,  about,  or  for  the  completion  or  further  carrying  on  of  any  of  the 
same  works  subsequently  to  the  expiration  of  the  period  limited  by 
the  said  London  and  South- Western  Extension  of  Powers  Act,  1849, 
for  the  completion  of  the  same  works ;  and  that  the  said  Lonc|pn 
and  South- Western  Railway  Company  might  in  like  manner  be 
restrained  by  the  injunction  of  the  court  from  sanctioning  any^ 
arrangement  or  agreement  for  completing  or  further  carrying  on  any 
of  the  same  works.  The  present  application  was  a  motion  for  an 
injunction  in  the  terms  prayed  by  the  bill.  The  statements  in  the 
bill,  which  are  referred  to  more  at  length  in  the  judgment,  were  veri- 
fied. The  judgment  also  notices  the  material  statements  in  the  affi- 
davits on  the  defendants'  part 

Malins,  Q.  C,  and  R  T.  Wood,  for  the  plaintiffs. 

Bacon,  Q.  C,  Follett,  Q.  C,  and  Wickens^  for  the  defendants. 
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The  argnmenfs  are  fully  noticed  in  the  judgment.  The  following 
cases  were  cited :  —  An  incorporated  railway  company  restrained,  at 
tte  suit  of  one  shareholder  on  behalf  of  all  except  the  directors,  who 
were  defendants,  from  doing  an  act  beyond  their  powers,  and  although 
the  plaintiff  was  acting  at  the  instigation  and  request  of  a  rival  com- 
pany, and  notwithstanding  the  acquiescence  of  some  of  the  share- 
holders in  the  acts  complained  of.  Colmcm  v.  The  Eastern  Counties 
Railway  Companyy  10  Beav.  1.  Injunction  in  a  similar  suit  against 
an  incorporated  railway  company,  to  prevent  their  making  part  of 
their  line  only.  Cohen  v.  Wilkinson^  12  Beav.  125 ;  1  Mac.  &  G.  481. 
Similar  case  against  incorporated  railway  company.  Salomons  v. 
Laing'^  12  Beav.  339 ;  see  per  Lord  Langdale,  M.  R.,  352.  So,  in 
Bagshawe  v.  2%«  Eastern  Union  Railway  Company,  7  Hare,  114; 
2  Mac  &  G.  389 ;  Beman  v.  Rvffordy  1  Sim.  (n.  s.)  550 ;  s.  c.  6  Eng. 
Rep.  106  ;  Winch  v.  The  Birkenhead  Railway  Compaaiy,  16  Jur.  1035; 
8,  c.  13  Eng.  Rep.  506 ;  Muni  v.  The  Shrewsbury  and  Chester  Railway 
Company,  13  Beav.  1 ;  s.  c.  3  Eng.  Rep.  145 ;  and  TTie  Great  Western 
Railway  Company  v.  Rushout,  5  De  G.  &  S.  290;  s.  c.  6  Eng.  Rep. 
72.  So,  in  a  case  of  a  joint-stock  company  not  incorporated.  Natusch 
▼.  Irving-y  Gow  on  Partn.,  App.  398 ;  Morga/n's  case,  1  Mac.  &  G. 
225 ;  Re  The  German  Mining  Company,  14  Jur.  874.  Unless  the  con- 
sent of  all  the  subscribers  be  obtained.  Burmester  v.  Norris,  6  Exch. 
796;  s.  c.  8  Eng.  Rep.  487.  But  in  Cooper  v.  The  Earl  of  Powis,  3 
De  G.  &  S,  688,  overruling  Ware  v.  The  Gra/nd  Junction  Waterworks 
Compam/j  2  Russ.  &  M.  470,  it  was  held  that  the  plaintiff  in  such  a 
suit  must  sue  on  behalf  of  the  other  shareholders,  and  not  on  his  own 
behalf  only.  Acquiescence  for  eighteen  months  by  all  the  sharehold- 
ers, which  had  induced  a  company  to  incur  great  expenses,  which  the 
injunction  would  render  useless,  was  a  ground  for  refusing  it  in  a 
similar  suit  Graham  v.  The  Birkenhead,  SfC,  Railway  Company,  12 
Beav.  460 ;  2  Mac.  &  G.  146 ;  s.  c.  6  Eng.  Rep.  132.  So,  acquies- 
cence, and  the  great  inconvenience  which  granting  an  injunction 
would  occasion,  were  good  reasons  for  refusing  it  Hodgson  v.  The 
Earl  of  Powis,  1  De  G.  Mac.  &  G.  6 ;  s.  c.  8  Eng.  Rep.  257.  A 
nandamus.  granted  to  compel  a  railway  company  to  perform  their 
whole  contract  on  proof  that  their  intention  was  not  to  fulfil  the 
whole,  but  not  without  distinct  evidence  to  that  extent.  Regina  v. 
The  Eastern  Counties  Railway  Company,  10  Ad.  &  El.  531. 

February  8.  Stuart,  V.  C.  The  plaintiffs,  by  their  bill,  ask  the 
comt  to  restrain  the  company  from  applying  their  funds  for  comple- 
ting the  line  of  railway  from  Basingstoke  to  Salisbury  through  Ando- 
ver ;  that  is,  to  restrain  the  company  from  applying  those  funds  to  a 
purpose  to  which  they  were  dedicated  by  the  agreement  between  the 
tbarefaolders,  sanctioned  by  act  of  parliament  The  single  ground 
OQ  which  the  plaintiff's  t^ase  rests  is,  that  the  time  limited  by  parlia- 
ment for  the  completion  of  the  works  and  the  exercise  of  the  parlia- 
mentary powers  has  expired,  and  that  therefore  to  proceed  with  the 
Qodertaking  is  iUegal.  The  defendants  insist  that  the  illegality  assert- 
ed by  the  bill  is  not  such*  as  to  justify  the  interference  of  the  court; 
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that  one  of  the  two  plaintiffs  (who  sue  not  only  for  themselves,  but 
affect  to  seek  relief  on  behalf  of  all  the  other  shareholders)  has  aoqoi- 
esced  in  the  proceedings  which  he  now  seeks  to  restrain ;  and  that 
further,  the  contracts  which  have  been  entered  into,  and,  in  the 
present  state  of  the  works,  on  the  balance  of  convenience  and  injury 
between  the  granting  and  refusing  the  injunction,  the  injury  and  loss 
which  would  be  caused  by  the  injunction  would  be  so  great,  that  it 
ought  to  be  refused.  The  act  which  authorized  the  construction  of 
this  line  passed  in  1846,  and  limited  the  time  for  the  completion  of  the 
works  to  five  years  from  the  passing  of  that  act ;  and  the  compulsory- 
powers  for  the  purchase  of  land  are  limited  to  a  period  of  three  years 
from  the  day  when  the  act  passed ;  that  is,  till  1849.  By  the  act  of 
1849,  which  recites  an  intentioff  to  grant  a  longer  period  for  the  com- 
pletion of  the  works,  the  time  for  exercising  the  compulsory  powers 
for  acquiring  land  is  extended  for  two  years ;  but  contrary  to  the 
recited  intention  of  the  legislature,  and  probably  by  a  slip  in  the 
language,  the  time  for  completing  the  works  is  abridged  from  the  13th 
August,  1851,  to  the  26th  June,  1851,  instead  of  being  extended  to 
the  13th  August,  1853,  which  would  have  been  the  period  corres- 
ponding to  the  intention  recited  in  the  act  In  the  month  of  Novem- 
ber, 1848,  the  whole  of  the  land  for  the  construction  of  the  line  and 
works  from  Basingstoke  to  Andover  had  been  purchased,  and  a  con- 
siderable part  actually  conveyed ;  and  as  to  the  rest,  the  purchase- 
moneys  had  been  deposited  by  the  company.  So  early  as  in  1747  a 
contract,  under  the  powers  of  the  act^  for  the  construction  of  the 
whole  line,  had  been  made  with  Mr.  Brassey ;  and  this  contract  he 
insists  is  still  a  valid  contract,  subject  only  to  some  subsequent  varia- 
tion. Large  sums  have  been  paid  to  him  under  his  contract.  Works 
under  this  contract,  begun  long  before  the  expiration  of  the  parlia- 
mentary period  for  the  completion  of  the  works,  have  been  proceeded 
with,  and  are  now  in  progress.  Those  works  were  suspended  in  1848 
for  the  convenience  of  the  shareholders,  in  consequence  of  the  state 
of  the  money  market ;  but  the  contractor  resumed  the  works  in  Janu- 
ary, 1852,  at  the  instance  of  the  shareholders,  and  on  a  modification 
of  the  contract,  which  was  agreed  to  on  the  terms  that  the  original 
contract  should  in  other  respects  remain  in  force.  It  appears  that 
since  February,  1852,  many  hundreds  of  men  have  been  employed, 
and  are  stiU  employed,  on  the  works,  and  that  large  sums  of  money 
have  been  paid  by  the  company  to  the  contractor  in  respect  of  the 
works  since  February,  1852,  and  large  sums  are  still  due  to  the  con- 
tractor. Till  the  notice  stated  in  the  bill,  and  dated  on  the  2d  Decem- 
ber, 1852,  no  objection  seems  to  have  been  made  on  the  part  of  any 
shareholder  to  the  prosecution  of  the  works.  .  The  case  cannot  be 
treated  as  one  of  any  irreparable  injury  to  the  plaintiffs  if  the  injunc- 
tion is  refused.  On  the  oth^r  hand,  the  extent  of  inconvenience  and 
injury,  and  loss  to  the  shareholders,  if  the  works  were  now  suddenly 
stopped,  would  be  very  great  Where  the  acts  complained  of  are 
within  the  terms  of  the  contract  of  the  shareholders  inter  se,  and  are 
not  in  themselves  unlawful  acts,  there  must  be  something  very  extra- 
ordinary to  induce  the  court  to  interfere,  ev^n  if  the  balance  of  con- 
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▼enience  was  more  even  than  it  appears  to  be  in  this  case.    The  case 
of  the  plaintiffs,  however,  was  argued  with  great  confidence  on  the 
strength  of  various  authorities.     It  is  therefore  necessary  to  consider 
the  .weight  and  bearing  of  the  authorities,  in  order  to  ascertain  the 
principle  on  which  this  case  ought  to  be  decided.   No  doubt  it  is  true, 
as  a  general  principle,  that  the  majority  cannot  bind  the  minority  in 
a  joint-stock  company,  as  to  an  act  not  within  the  common  contract, 
if  it  be  an  act  to  extend  the  liability  of  the  whole  body  in  a  way  not 
contemplated  by  the  contract,  as  in  borrowing  money  to  extend  the 
capital,  where  the  amount  of  capital  was  limited  by  the  contract. 
This  was  so  held  in  the  case  of  Bwmester  v.  Norris^  6  Exch.  796 ; 
8,  c.  8  Eng.  Rep.  487.    But  although  this,  generally  speaking,  is  the 
law  as  to  joint-stock  companies  unincorporated,  and  unconnected  with 
public  duties  or  interests,  it  has  not  been  applied  to  corporate  com- 
panies for  a  public  undertaking,  involving  public  interests  and  public 
duties  under  the  sanction  of  parliament.     In  such  cases  the  Court 
of  Chancery  has  permitted  the  use  of  the  corporate  seal  and  the 
moneys  of  the  company  to  obtain  the  sanction  of  parliament  to 
purposes  materially  altering  the  interests  of  the  shareholders  accord- 
ing to  the  contract,  inter  se>     This  was  done  in  the  case  of  Stevens 
T.  T^e  South  Devon  Railway  Compamy^  13  Beav.  48 ;  s.  c.  13  Eng. 
Rep.  138.     Therefore,  what  has  been  laid  down  in  several  cases  as 
to  the  right  of  a  single  shareholder,  or  a  few,  to  make  all  the 
others,  of  whose  acts  the  bill  may  complain,  join  with  him  in  seek- 
ing relief  against  their  own  acts,  provided  those  acts  be  inconsist- 
ent with  the  contract  or  law  of  a  partnership  inter  se^  must  be  taken 
to  be  subject  to  many  qualifications,  and  requiring  much  caution 
and  consideration.     In  the  present  case  it  has  not  been  clearly  shown 
that  the  exercise  of  the  powers  given  by  the  act  is  necessary  to 
complete  the  railway.     If  all  the  land  has  been  obtained,  it  does 
not  appear  that  any  illegal  act  is  in  progress  or  is  threatened  by  the 
defendants.     No  ground  appears  for  asking  the  interference  of  tho 
court  except  the  expiration  of  the  time  fixed  by  a  literal  interpreta- 
tion of  the  act,  (the  words  of  which  are  contradictory  to  the  recited 
intention  as  to  the  extension  of  time  for  the  completion  of  the  works). 
But  even  if  it  were  clear  that  the  time  fixed  by  parliament  for  com^- 
{rfeting  the  works  had  expired,  it  by  no  means  follows  that  all  the 
works  are  to  be  suspended.     A  pretty  clear  opinion  has  been  intima- 
ted by  Lord  St  Leonards  in  the  House  of  Lords,  that  if  a  railway 
company  has  taken  land  under  the  compulsory  powers,  and  has  begun 
to  make  the  railway,  they  are  not  at  liberty  to  abandon  the  under- 
taldng.i     In  the  Court  of  Queen's  Bench,  during  the  last  terna,  a 
similar  opinion  was  expressed.     If,  before  the  expiration  of  the  time 
fijced  by  parliament  for  the  completion  of  the  works,  and  for  the 
exercise  of  the  parliamentary  ^powers,  all  the  land  necessary  for  the 

^  See  Anstruther  ▼.  The  East  of  Fife  Railway  Company^  1  Macq.  98;  per  Lord 
Caanpben,  C.  J.,  in  Itegina  v.  The  York  and  North  Midland  Railway  Company,  1  EL 
&  BL  4  B.  223 ;  s.  c.  16  Eng.  Rep.  S24. 
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works  bad  been  obtained,  and  the  other  powers  exercised  so  far  as 
necessary,  or  that  no  further  assistance  was  required  from  the  legisla- 
tive powers  for  the  construction  of  the  railway,  the  recommencement 
of  the  works,  and  entering  into  contracts  for  carrying  on  and  com- 
pleting the  works,  and  usinff  the  funds  of  the  company  for  that  pur- 
pose —  these,  being  the  only  acts  complained  of  by  this  bill,  so  far 
from  being  in  themselves  any  infringement  of  the  obligations  which 
bind  the  shareholders  inter  S€y  are  in  fulfilment  of  those  obligations, 
and  free  from  all  illegality  in  that  respect. 

As  regards  what  is  called  the  contract  with  the  public,  of  which  a 
part  is  the  completion  of  the  railway  for  public  convenience,  and  also 
as  regards  the  rights  of  the  landowners,  the  completion  of  the  railway- 
has  been  called  a  part  of  the  consideration  to  which  they  are  entitled 
in  respect  of  their  land  which  has  been  taken,  and  therefore  one  of 
the  grounds  on  which  it  has  been  held  at  law  that  a  mandamus  should 
be  granted.  It  cannot  well  be  held  that  the  expiration  of  the  parlia- 
mentary period  for  the  completion  of  the  work  is  enough  of  itself  to 
stamp  with  illegality  the  proceedings  to  complete  the  railway.  Yet, 
on  the  averment  in  this  bill,  there  is  nothing  to  sustain  the  illegality 
of  the  acts  sought  to  be  restrained,  but  that  they  are  acts  done  after 
the  expiration  of  the  time  fixed  by  parliament  for  the  completion  of 
the  railway.  As  to  the  consequences  of  the  injunction,  and  its  injury 
with  reference  to  contracts  entered  into  by  the  company  for  the  per- 
formance of  the  works  sought  to  be  restrained,  there  is  ample  autho- 
rity in  the  case  of  Hanokes  v.  The  Eastern  Counties  RaUwaif  Company^ 
1  De  Q.  Mac.  &  G.  737 ;  s.  c.  16  Eng.  Rep.  358,  supported  by  a  plain 
principle  of  law,  that  the  expiration  of  the  parliamentary  period  f<Mr 
completing  the  works  is  no  defence  to  the  specific  performance  by  the 
company  of  its  contracts.  In  the  present  case  the  defendants  have 
given  evidence  to  show  that  the  plaintiiis  have  come  too  late,  and  are 
bound  by  theur  acquiescence  in  the  acts  complained  of.  There  can  be 
no  doubt  of  the  soundness  of  the  principle,  that  the  directors  and  the 
majority  of  a  company  may -be  restrained  from  employing  money  sub- 
scribed for  one  purpose  from  being  applied  to  another,  however  advan- 
tageous. That  is  a  general  principle  founded  on  the  law  of  contracts. 
But,  like  other  general  principles,  it  is  subject  in  its  application  to  many 
qualifications.  Acquiescence  by  those  who  complain  of  the  violation 
of  the  principle  will  induce  the  court  to  refuse  relief.  Even  less  than 
express  acquiescence  will  exclude  the  right  to  relief.  Lord  Cottenham 
held,  in  Graham  v.  3%e  Birkenhead,  Sfc.,  Railway  Company^  12  Beav. 
460 ;  2  Mac.  &  G.  146;  s.  c.  6  Eng.  Rep.  132,  that  any  member  of  the 
company  knowing  that  a  misapplication  of  the  funds  was  intended, 
and  not  coming  with  diligence  to  assert  his  rightj  thereby  gave  rise  to 
a  new  equity  against  himself,  depriving  him  of  the  right  to  prevent  the 
company  from  doing  what  was  contrary  to  a  preexisting  general  right 
of  the  shareholders.  Besides  these,  there  are  other  difficulties  in  the 
plaintiff's  case.  The  frame  of  this  suit,  although  it  was  supported  at 
the  bar  by  a  reference  to  some  authorities,  seems  to  me  objectionable. 
The  views  expressed  by  Lord  Cottenham,  in  the  latest  and  most  valu- 
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able  of  his  decisions  on  questions  of'  this  kind/  seem  inconsistent 
with  the  notion  that  this  bill  is  properly  framed.  If  a  plaintiff,  who 
would  be  bound  by  his  own  acquiescence  and  laches,  associates  with 
himself,  as  coplaintiffs,  the  great  body  of  shareholders,  of  whose  acts 
he  complains,  even  if  individually  he  is  not  bound  by  any  laches  or 
any  acquiescence,  it  is  not  easy  to  understand  on  what  sound  princi- 
ple relief  could  be  given  in  a  suit  so  constituted.  As  to  the  parties 
who  ask  relief,  Liord  Cottenham  in  the  same  case,  notices  the  difficulty 
of  giving  any  relief  in  a  suit  so  vicious  in  its  form  as  to  associate  as  co- 
plaintiffs  with  one  or  more  plaintiffs,  who  may  have  just  cause  to  com- 
plain of  a  violation  of  a  partnership  contract,  the  great  body  of  those 
partners,  who  are  not  merely  acquiescing,  but  the  very  actors  in  those 
proceedings  whom  the  bill  seeks  to  restrain.  The  sixth  paragraph  of 
the  bill  in  the  present  case  avers,  "  that  the  plaintiffs  are  interested,  in 
common  with  the  other  shareholders,  in  preventing  the  funds  thereof 
from  being  applied  in  an  illegal  manner  and  for  illegal  purposes."  This 
allegation  is  no  doubt  true,  but  subject  to  qualification,  and  was  in- 
troduced probably  with  reference  to  a  dictum  of  Lord  Cranworth  in 
Betnam  v.  Rufford,  1  Sim.  (n.  s.)  550 ;  s.  c.  6  Eng.  Rep.  106,  that  « this 
court  will  not  allow  any  of  the  shareholders  to  say  that  they  are  not 
interested  in  preventing  the  law  of  their  company  from  being  violated." 
And  there  is  no  doubt  that  relief  was  given  in  that  suit  and  in  other 
suits  in  this  court,  and  by  Lord  Cottenham  himself  in  Cobenv.  Wilkin* 
«m,  12  Beav.  125 ;  1  Mac.  &  G.481,  where,  according  to  the  frame  of 
the  suit,  relief  was  sought  on  behalf  of  those  very  shareholders  whose 
acts  were  complained  of,  and  who  were  thus  made  to  complain  against 
themselves.  The  necessity  of  having  all  the  shareholders  in  some 
manner  represented  as  parties  to  the  suit,  either  as  plaintiffs  or  defend- 
ants, induced  the  court,  under  the  extraordinary  circumstances  which 
distinguished  those  various  cases,  to  tolerate  the  peculiarity  in  the 
frame  of  the  bills  as  to  the  parties  made  complainants.  But  the  delibe- 
rate opinion  of  Lord  Cottenham,  on  the  reconsideration  which  he  gave 
to  the  principle  in  the  case  of  Graham  v.  The  Birkenhead,  SfC,  Railway 
Company,  (ubi  sup.),  sanctioned  as  that  opinion  is  by  common  sense, 
and  the  settled  rule  of  pleading  which  prevailed  in  this  court  ante- 
rior to  the  questions  which  have  arisen  in  later  years  in  the  litigation 
iiising  from  disputes  as  to  the  affairs  of  joint-stock  companies,  would 
make  it  difficult  for  me  to  hold  that  this  suit,  as  one  by  the  two  indi- 
Tidaals  named,  as  suing  on  behalf  of  themselves  and  all  other  share- 
holders  of  the  London  and  South- Western  Railway  Company,  for 
such  relief  as  it  asks,  is  a  suit  properly  framed.  Whether,  as  sug- 
gested by  Sir  J.  L.  Knight  Bruce,  V.  C,  in  the  case  of  Cooper  v. 
2Ti«  Earl  of  Powis,  3  De  G.  &  S.  688,  the  necessity  of  having  the 
whole  body  of  shareholders  parties  to  such  a  suit  may  be  answered, 
if  some  of  the  shareholders,  not  directors,  were  made  defendants,  as 
lepresenting  the  majority,  of  whose  acts  the  real  plaintiffs  complain. 


1  Graham  v.  The  Birkenhead,  frc.  RaUway  Company,  (ubi  st^.) 
VOL.  XIX.  2 
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it  is  unnecessary  now  to  consider.  It  has  been  suggested  that  this 
suit  is  constituted  to  serve  the  purposes  of  another  set  of  sharehold- 
ers. If  it  had  been  established  that  the  real  object  of  seeking  this 
injunction  had  been  to  serve  the  interests  of  a  rival  company,  I  should 
have  considered  that  a  circumstance  of  great  importance  in  deter- 
mining the  rights  of  the  plaintiffs  to  any  relief.  No  doubt  it  has 
been  held  in  several  cases,  that  the  mere  fact  that  the  plaintiffs  are 
shareholders  in  a  rival  company  is  no  reason  for  the  court,  in  a  proper 
case  refusing  its  aid,  to  prevent  the  violation  of  contracts.  But  when 
the  fact  is  established,  that,  under  the  pretence  of  serving  the  interest 
of  one  company,  the  shareholders  in  a  rival  company,  by  purchasing 
shares  for  the  purpose  of  litigation,  can  make  this  court  the  instru- 
ment of  defeating  or  injuring  the  company  into  which  they  so  intrude 
themselves,  in  order  to  raise  questions  and  disputes  on  matters  as  to 
which  all  the  other  members  of  the  company  may  be  agreed,  I  can- 
not consider  that  in  such  a  case  it  is  the  province  of  this  court  ordi- 
narily to  interfere.  In  questions  on  the  law  of  contracts,  where  there 
is  a  discretionary  jurisdiction  in  this  court,  circumstances  affecting 
the  condition  of  the  contracting  parties,  and  the  origin  and  siti^tion 
of  their  rights  in  relation  to  the  subject-matter  of  the  contract,  deserve 
great  consideration.  Reasonable  mutuality  of  right  and  indentity 
of  interests,  as  to  the  common  contract,  are  ingredients  of  importance 
in  administering  equity  between  the  members  of  partnerships ;  and 
that  stipulation  on  the  part  of  each  member  of  a  partnership  to  pro- 
mote its  interests,  and  not  to  do  any  act  to  injure  the  common  inte- 
rest, which  is  generally  the  subject  of  express  stipulation  in  ordinary 
partnerships,  ought*  generally,  in  a  sense,  to  be  implied  as  between 
the  parties  in  joint-stock  companies.  The  plaintiffs,  even  if  their 
suit  had  been  properly  framed,  and  if  their  case  had  been  founded 
on  more  just  grounds  of  complaint,  in  order  to  make  a  proper  case 
for  an  injunction,  oug^it  to  have  come  to  the  court  without  delay, 
before  acquiescence,  and  before  the  works  on  contract  had  been 
recommenced  or  the  expenditure  begun.  They  ought  to  have  come 
before  any  of  them  had  by  conduct  raised  that  case  of  equity  against 
themselves  which  Lord  Cottenham  has  considered  as  depriving  them 
of  the  right  to  an  injunction.  An  attempt  was  made  to  show,  that 
although  a  case  of  acquiescence  might  be  made  against  the  plaintiff, 
Dingley,  it  could  not  apply  to  his  co-plaintiff,  Ffooks,  who  sues  in 
respect  of  a  share  of  50/.,  which  he  did  not  purchase  until  the 
month  of  October,  1862,  after  all  the  resolutions  had  been  passed 
by  the  shareholders,  on  which  the  case  of  the  plaintiff's  acquiescence 
is  founded.  It  is  alleged  that  this  share  of  SOL  was  purchased  so 
lately  by  Ffooks,  who  is  a  member  of  a  rival  company,  only  for  the 
purpose  of  commencing  this  litigation ;  but  however  that  may  be,  he 
must  be  held  bound  by  the  acquiescence  of  the  shareholder  from 
whom  he  purchased.  Upon  the  whole  case,  after  a  full  consideration 
of  the  arguments  and  authorities  on  which  the  plaintiffs'  case  was 
supported,  my  opinion  is  against  the  plaintiffs  on  all  the  points ;  and 
I. must,  therefore,  refuse  the  motion. 
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Febmary  23,  1852. 

Patent  —  Right  to  use  Inventor* s  Name. 

F.  contrired  a  grate,  which  he  termed  "  F.'s  Patent  Kitchener,''  bnt  no  patent  was  ever  taken 
oat  H^  formerly  a  servant  of  F.,  obtained,  sorreptitiooslj,  lists  of  his  customers,  and 
copies  of  his  plans,  &c^  and  nsed  them  in  constmctin^  an  exactly  similar  artide,  which  he 
sold  under  the  name  of  "  F.*s  Patent  Kitchener,''  bat  there  was  no  proof  that  he  represented 
the  articles  so  sold  by  him  as  haying  been  actaally  made  by  F.  PlidnthOT  suffered  foor 
months  to  elapse  without  taking  any  steps : — 

Edd^  that  the  misrepresentation  as  to  the  article  being  patent  was  so  far  fraudulent,  that, 
looking  also  to  the  la^se  of  dme,  the  court  would  not  interfere  summarily  by  injunction  to 
prevent  defendant  using  plaintiff's  name  in  such  manner ;  and,  therefore,  the  bill  was 
retained  for  si^  months,  with  liberty  to  bring  an  action  in  the  mean  time. 

•  In  thia  case  the  facts  were,  that  the  plaintiff's  father,  to  whose  busi- 
ness the  plaintiff  had  succeeded,  contrived  a  particular  description 
of  kitchen  range,  to  which,  for  the  better  distinguishing  it,  and  for 
the  sake  of  euphony,  he  gave  the  name  or  title  of  "  Flavell's  Patent 
Kitchener,"  but  no  patent  had  ever  been  taken  out  respecting  the 
article  in  question.  In  the  latter  part  of  1850,  the  plaintiff  took  the 
defendant  into  his  service,  who  formed  the  intention  of  setting  up  an 
opposition,  and,  accordingly,  secretly  took  plans  and  drawings  of  all 
the  plaintiff's  models  and  works,  and  lists  of  his  customers ;  and  in 
the  year  1852,  while  still  in  the  service  of  the  plaintiff,  solicited  his 
customers  on  his  own  account,  and  took  (but  apparently  without  a 
felonious  intention)  articles  of  stationery,  bearing  the  plaintiff's  name 
and  address,  for  his  own  use  in  business  correspondence.  Jn  the 
summer  and  autumn  of  1852,  these  acts  of  the  defendant  came  to 
the  knowledge  of  the  plaintiff,  who,  thereupon,  discharged  the  defend- 
ant; and  in  October,  1852,  placards  appeared;  in  which  the  defendant, 
putting  his  own  name  prominently  forward,  advertised  for  sale  <<  Fla- 
vell's  Patent  Kitchener,"  at  reduced  rates,  "  warranted  the  same  as 
the  articles  in  the  Great  Exhibition,  1851."  At  the  exhibition  the 
plaintiflF  had  sent  his  articles  to  contend  for  a  prize  in  ironmongery; 
and  it  was  proved  that  the  attendant  there  was  instructed  to  warn 
all  inquirers  and  purchasers  that  the  article  was  protected  by  patent 
The  otber  facts  sufficiently  appear  in  the  judgment. 

Swanston  and  IWpp,  for  the  plaintiff,  cited  Cfroft  v.  Day,  7  Beav. 
84;  MiUmgton  v.  Fox,  3  My.  &  C.  388 ;  KnoU  v.  Morgan,  { The  Lon* 
4»  Conveyance  Qmpany^s  case,)  2  Kee.  213 ;  Yovatt  v.  Wynyard,  1 
J.&W.395. 

[Wood,  V.  C.  I  tried  once  to  extend  the  doctrine  in  that  case,  in 
a  contest  between  two  medical  partners  to  treat  patients  actually 
under  treatment,  but  without  success.] 

Tapping  v.  Oxkrk,  2  Hare,  293 ;  Mortson  v.  Moat,  15  Jur.  787 ;  s.  c.  6 
[.  Rep.  14;  on  appeal,  16  Jur.  321;  s.  c.  9  Eng.  Rep.  182;  Prince 

1  17  Jur.  868. 
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Albert  v.  Strange^  1  Mac.  &  G.  25,  and  Clarke  v.  Freeman^  17  Law 
J.  Rep.  (n.  8.)  Chanc.  142 ;  s.  c.  cited  in  1  Mac  &  G.  39. 

BoU  and  Selwpn,  for  the  defendant,  resisted  the  motion  on  the 
ground  of  firaud  in  using  the  word  ^«  patent,"  when  no  patent  had 
ever  existed,  and  the  lapse  of  time  (more  than  four  months)  since  the 
defendant  had  openly  used  the  plaintiff's  name  in  his  advertisements 
as  part  of  the  description  of  the  article.  [They  cited  Bidding  v.  How^ 
8  Sim.  477,  and  Perry  v.  TrueJUty  6  Beav.  66.]  In  Sykes  v.  Sykes^ 
3  B.  &  Cr.  541,  there  had  been  a  patent,  so  that  the  designation  was 
originally  correct  [They  referred  to  Gout  v.  Alepogue,  6  Beav.  69, 
note,  and  Harris  v.  Callaghan,  (not  reported).]  In  Canham  v.  JoneSj 
2  V.  &  B.  218,  the  Vice- Chancellor  said,  that  if  a  sole  right  of  pro- 
perty in  a  name  could  be  maintained,  it  would  be  more  valuable 
property  than  a  patent 

[Wood,  V.  C.  Is  there  any  difference  between  a  trade  mark  and 
a  name  used  in  this  way  ?] 

Yes ;  as,  for  instance,  Morison's  pills.  If  you  wish  to  advertise 
such  pills,  the  only  way  to  describe  them  is  by  advertising  them  as 
Morison's  pills.  So  a  Hans6m  cab :  everybody  knows  the  general 
description  of  such  a  vehicle  by  the  name  ;  no  other  name  will  de- 
scribe it  If  you  have  a  right  to  make  and  sell  an  article,. as  in  the 
case  of  Morison's  pills,  Hansom's  cabs,  or  Flavell's  patent  kitcheners, 
you  must  necessarily  have  a  right  to  call  it  by  the  only  name  which 
describes  it  —  by  the  only  name  which  it  has  —  its  proper  name,  in 
fact  Burgess  v.  Burgess^  before  Sir  R.  T.  Kindersley,  V.  C,  Octo- 
ber 5, 1852 ;  and  before  the  Lords  Justices,  17  Jur.  29^ ;  s.  c.  17  Eng. 
Eep.  257. 

Swanston^  in  reply. 

Wood,  V.  C.  In  this  case  the  defendant  contends  that  he  has 
a  right  to  make  and  sell  this  article,  and,  therefore,  a  right  to 
use  the  name  of  it ;  and  that  the  name  of  it  is  "  Flavell's  Patent 
Kjtchener,"  part  of  such  name,  therefore,  being  the  name  of  the  plain- 
tiff. The  reason  he  alleges  is,  that  when  the  article  is  once  launched 
by  a  name  in  which  the  name  of  the  first  inventor  is  mixed  up,  it 
cannot  be  described  by  any  other  name ;  any  other  person,  therefore, 
who  has  a  right  to  make  and  sell  the  article,  has  a  right  to  use  the 
name.  I  am  very  far  from  assenting  unreservedly  to  that  doctrine, 
for  an  inventor  might  in  that  way  be  greatly  damaged  by  the  bad 
imitations  of  ignorant  persons.  The  whole  value  of  his  property  in 
the  right  to  make  the  article  might  be  destroyed  by  the  act  of  some 
ignorant  imitator.  This  would  trench  very  strongly  upon  the  right 
acquired  by  parties  to  fixed  trade  marks  and  trade  labels.  But  here 
there  is  no  trade  mark  on  the  article ;  the  right  claimed  is  to  the 
name  of  the  article  merely.  I  think  it  was  the  Antygropelos  case  in 
which  a  pai^  was  restrained  from  selling  an  article  under  a  particu- 
lar name.  There  are  many  acts  of  the  defendant  of  which  I  cannot 
approve,  as,  for  example,  the  manner  in  which  he  obtains  a  list  of  his 
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employer's  customers,  and  of  the  plans  and  drawings,  and  solicits  the 
custom  of  those  who  are  dealing  with  his  own  employer.  No  one 
can  justify  that.  If  he  intends  to  act  fairly,  it  would  be  easy  to  say 
that  he  manufactures  an  article  of  the  same  excellence  as  the  plain- 
tiff, and  cheaper.  •  He  would  not  have  headed  his  placards  "  Flavell's 
Patent  Kitcheners,"  nor  would  he  have  referred  to  the  Grreat  Exhibi- 
tion, nor  added  the  words  "warranted  FlavelPs  Patent  Range."  Such 
representations  are  calculated  to  lead  the  public  to  presume  that  this 
was  the  very  article  of  which  the  plaintiff  was  also  a  manufac- 
torer,  and  that  the  defendant  was  authorized  by  the  plaintiff;  and,  at 
all  events,  he  was  availing  himself  of  the  plaintiff's  lists  and  plans, 
and  of  his  very  letter  paper  and  wafers,  stamped  with  the  plaintiff's 
marks,  which  was  most  unwarrantable,  while  actually  in  the  employ, 
ment  of  the  plaintiff  This  was  calculated  to  produce  the  impression 
that  he  was  somehow  or  other  connected  with  the  plaintiff  in  some 
way  which  enabled  him  to  supply  these  articles  better  than  the  rest 
of  the  world.  As  to  the  paper,  he  writes  upon  it  letters  to  the  plain- 
tiff^s  customers,  and  uses  his  very  labels,  when  the  letters  show  that 
he  was  preparing  to  act  in  opposition  to  the  plaintiff.  But  now  we 
come  to  the  two  particular  circumstances  upon  which  I  ground  my 
decision.  The  plaintiff  rests  his  case  upon  the  titie  which  he  has 
acquired  to  this  particular  manufacture,  and  to  the  name  which  it 
has  acquired  with  the  public,  and  that  name  he  states  on  his  bill  to 
be  "  Flavell's  Patent  Bjitchenen"  Now,  it  turns  out  that  neither  the 
plaintiff  nor  his  father,  the  original  contriver,  ever  had  any  patent  in 
the  article — that  it  never  was  a  patented  article  at  all;  and  this 
brings  the  case  within  the  doctrine  of  Perry  v.  TruefitL  The  plaintiff, 
by  using  this  appellation,  misleads  the  public.  Everybody  knows 
that  patented  articles  are  dearer,  and,  therefore,  purchasers  are  more 
readily  inclined  to  give  a  higher  price  for  a  patented  article  than  if  it 
were  open  to  unrestricted  competition.  They  are  less  disposed  to 
cheapen  on  a  purchase;  and  the  defendant  accordingly  offers  them  at 
half  the  plaintiff's  prices.  There  is  the  case  of  Bidding  v.  HoWy  on 
the  sale  of  what  was  called  "  Howqua's  Mixture,"  and  it  turned  out 
that  there  was  no  such  person  as  Howqua  at  all.  That  case,  it  may 
be  said,  was  a  greater  fraud  upon  the  public  than  the  present,  as  the 
majority  of  purchasers  could  never  be  able  to  know  even  whether 
there  was  any  such  person  as  Howqua,  and,  therefore,  might  be  led 
into  taking  tea  mixture  upon  that  recommendation,  the  composition 
of  which  could  not  readily,  or  at  all,  be  ascertained ;  whereas  this 
was  a  grate  which  they  might  look  at,  and  easily  try  and  test  But 
then,  by  this  word  "  patent,"  the  public  are  prevented  from  testing  it 
as  they  otherwise  might ;  they  are  dissuaded  from  examining  it  with 
a  view  to  imitating  it ;  and  it  is  in  evidence  that  they  were  prevented 
from  making  that  free  use  of  it  which  every  purchaser  has  a  right  to 
make  of  an  unpatented  article ;  and,  among  other  uses,  every  iron- 
monger who  bought  the  article  would  have  a  right  to  imitate  it, 
and  pull  it  to  pieces,  and  examine  and  take  copies  and  models  of  all 
He  parts  for  that  purpose,  which  he  would  never  think  of  doing  to  a 
patented  article,    in  a  case  before  Lord  Eldon  he  said,  <<  that  although 

,  Digitized  by  VjOOQ IC 


18  COURTS   OF   CHANCERY,  1853. 

FUvell  V,  Harrison. 

there  was  in  reality  no  patent  at  all,  still  a  person  might  sustain  an 
action  where  the  name  has  been  used."  In  that  case,  however,  where 
his  lordship  states  that,  there  had  been  a  patent  taken  out,  which  had 
never  been  repealed,  although  an  action  had  been  brought  at  Nisi 
IVius,  and  decided  against  the  patentee,  so  that  t|^e  description  had 
been  originally  true,  and  had  never  been  finally  decided  to  be  wrong. 
I  could  have  wished  to  see  a  higher  degree  of  morality  in  the  plain- 
tiff,  but  he  comes  here  with  a  d^ect  misrepresentation,  which  he  asks 
this  court  to  protect  him  in  using.  On  this  ground  I  feel  inclined  to 
retain  the  bill,  as  in  Perry  v.  Tnie/Ut.  I  do  not  like  to  say  that  a 
court  of  law  would  wholly  disregard  the  plaintiff's  case  against  the 
use  of  his  name  by  the  defendant  But  then  I  come  to  the  second 
ground  against  the  injunction.  Independently  of  the  question  of  the 
defendant  selling  these  articles  as  the  plaintiff's  manufacture,  the  de- 
fendant issued  advertisements  which  certainly  manifested  a  different 
intention.  From  them  everybody  would  have  believed  that  the 
defendant  was  about  to  bring  out,  what  I  think  he  ought  to  have 
brought  out,  a  ''  Harrison's  Patent  Kitchener,"  in  opposition  to  the 
"  Flavell's  Patent  Kitchener."  Thereupon  the  plaintiff  advertises  that 
the  defendant  has  been  discharged  from  his  service.  Then  comes 
another  advertisement  from  the  defendant,  in  which  he  does  not  say 
that  he  is  going  to  use  the  plaintiff's  name,  but  that  he  is  about  to 
sell  the  article  known  as  "  Flavell's  Patent  Kitchener,"  at  such  a  price. 
But  the  next  step  is,  that  the  defendant  issues  placards  advertising, 
not  articles  similar  to  the  plaintiff's,  but  articles  <<  warranted  Flavell's 
Patent  Kitcheners."  That  was  in  October.  The  plaintiff  then,  if  at 
all,  had  a  case  for  the  interference  of  this  court  as  to  the  use  of  his 
name.  But  he  says  he  never  had  any  ground  for  knowing  that  the 
defendant  actually  sold  these  articles,  as  being  of  the  plaintiff's 
manufacture,  until  the  19th  of  June  last,  when  the  two  persons  whom 
he  has  called  as  witnesses  went  to  the  defendant,  and  they  state  that 
he  sold  to  them  an  article  as  being  of  the  plaintiff's  make,  and  said 
that  he  had  as  much  right  to  use  the  name  as  the  plaintiJff  himself 
The  defendant,  however,  states  that  what  he  really  said  was  nothing 
more  than  what  appears  in  the  placard ;  that  he  did  ^yarrant  them  to 
be  exactly  similar  articles  known  as  "  Flavell's  Patent  Eatcheners ; " 
but  he  denies  that  he  ever  stated  them  to  be  Flavell's,  that  is,  Flavell's 
make.  The  difference  in  words  is  not  great ;  and  the  defendant's 
constructipn  is  borne  out  by  other  witnesses,  who  agree  in  represent- 
ing that  the  defendant  never  alleged  his  Flavell's  Patent  Kitcheners 
to  be  indeed  manufactured  by  any  person  but  himself.  Therefore,  I 
am  bound  to  say  that,  at  least,  it  is  not  shown  to  my  satisfaction  that 
the  defendant  represented  the  articles  sold  by  him  as  having  been 
made  by  the  plaintiff ;  and  as  to  the  other  point — the  use  of  the 
name  of  Flavell  —  that  was  known,  or  might  have  been  known,  to 
the  plaintiff  so  lon^  ago  as  October  last  I  shall,  therefore,  direct 
this  motion  to  stand  over  for  six  months,  with  liberty  to  bring  an 
action. 
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Horn  v.  Colebcan.^ 

February  11, 1853. 

Will —  Construction —  Next  of  Kin  under  the  Statute. 

Gift  of  property  in  tmst  for  one  for  life,  and  then  to  such  person  or  persons  as  shonld  then 
be  entitled  thereto,  as  the  testator's  next  of  kin,  under  tne  statutes  made  for  Uie  distribu- 
tion of  the  effects  of  intestates :  — 

Bdi^  that  the  next  of  kin  of  the  testator,  at  the  death  of  the  tenant  for  life,  took  as  tenants 
in  common,  and  not  as  joint  tenants,  the  stat.  22  Car.  2,  c.  10,  in  this  respect  determining 
the  mode  of  taking  as  well  as  the  persons  entitled. 

Wife  is  not  one  of  the  next  of  kin  under  the  statute. 

Charles  Horn,  by  his  will,  dated  the  18th  of  July,  1835,  gave  and 

bequeathed  all  his  residuary  personal  property  to  Thomas  Coleman 

and  George  8oulby,npon  trust  to  convert,  and  he  devised  to  the  same 

trustees  slU  bis  real  estates,  upon  trust  to  sell,  and  directed  them  to 

stand  possessed  of  the  moheys  which  should  come  to  their  hands  by 

these  means,  upon  trust  to  invest  in  government  or  real  securities, 

and  to  pay  the  income  of  such  investment  to  the  testator's  sister, 

Jane  Bing,  for  her  separate  use  for  life,  and  then  to  her  husband, 

Thomas  Bing,  for  life,  in  case  he  survived  her ;  and  from  and  after 

the  decease  of  the  survivor  of  them,  the  said  Jane  Bing  and  Thomas 

Bing,  upon  farther  trust,  that  they,  the  said  trustees  or  trustee  for  the 

time  being  of  the  said  will,  should  stand  possessed  of  all  and  singular 

the  said  tmst  moneys,  stocks,  funds,  and  securities,  and  the  interest, 

dividends,  and  annual  produce  thereof,  in  trust  for,  and  to  pay,  assign, 

and  transfer  the  same  unto,  such  person  or  persons  as  should  at  the 

tune  of  the  decease  of  the  said  testator's  said  sister,  Jane  Bing, 'be 

entitled  thereto  as  the  said  testator's  next  of  kin  under  the  statutes 

made  for  the  distribution  of  the  effects  of  intestates.     The  testator 

appointed  Thomas  Coleman  and  George  Soulby  his  executors.    He 

died  in  March,  1837,  and  his  executors  duly  proved  the  will.    Jane 

Bing  died  in  July,  1846,  leaving  her  husband  surviving.   At  her  death 

George  Horn  and  Sarah  Culmer  were  cousins  and  only  next  of  kin 

of  the  testator.     George  Horn  died  in  October,  1846,  having  made 

hi3  will,  and  appointed  the  plaintiffs  in  this  suit  his  executors.     The 

bin  in  this  suit  was  filed  by  them,  and  prayed  that  it  might  be  declared 

that  the  said  Greorge  Horn  and  Sarah  Culmer  were  the  only  next  of 

kin  of  the  testator,  Charles  Horn,  at  the  time  of  the  death  of  the  said 

Jane  Bing ;  or  that  it  might  be  ascertained,  under  the  direction  of  the 

court,  who  were  such  next  of  kin.     An  inquiry  was  accordingly 

directed,  and  the  Master  found  that  George  Horn  and  Sarah  Culmer 
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were  such  next  of  kin.     The  question  now  raised  was,  whether  these 
two  persons  took  as  joint  tenants,  or  as  tenants  in  common. 

MaMnSy  Q.  C,  and  Speedy  for  the  plaintiiOb,  contended,  that  under  the 
words  of  the  will  of  Charles  Horn,  the  statute  of  distributions  deter- 
mined not  only  the  persons  to  take,  but  the  manner  in  which  they 
were  to  take,  and  that  consequently  George  Horn  and  Sarah  Culmer 
took  in  moieties  as  tenants  in  common.  In  Withy  v.  Ma/ngleSy  4  Beav. 
358;  10  CI.  &  Fin.  215,  and  in  Elmhley  v.  Yomgy  2  My.  &  K.  82, 
there  was  no  reference  to  the  statute,  which  distinguished  those  cases 
from  this.  In  Martin  v.  Glover^  1  Coll.  C.  C.  269,  the  Vice-Chancel- 
lor  said,  "  With  respect  to  the  capital,  the  persons  to  take  are  those 
who  would  have  been  entitled  under  the  statute  to  the  testator^s 
effects  in  case  he  had  died  intestate.  The  persons  so  entitled  are  the 
widow  and  daughter ;  they  cannot,  I  think,  take  equally,  because  the 
description  in  the  will  is  one,  not  of  the  persons  merely,  but  of  the 
interest  also."  Now,  those  words  were  very  much  in  point,  for  if  the 
reference  to  the  statute  determined  the  amount  of  the  interest  of  the 
legatees,  it  would  also  determine  the  nature  of  their  interest,  and 
they  must  take  here  as  tenants  in  common. 

Teedy  Q.  C,  for  the  parties  in  the  same  interest 

Daniely  Q.  C,  and  EddiSy  for  the  trustees. 

Glassey  Q.  C,  and  BagshawCy  for  other  defendants,  contended  that 
the  legatees  took  as  joint  tenants,  and  that  the  whole  interest  vested 
in  Sarah  Culmer  by  survivorship.  They  cited  Kilner  v.  Leechy  10 
Beav.  362,  and  Baker  v.  Gibsoriy  12  Beav.  101. 

MalinSy  Q.  C,  in  reply. 

Stuart,  V.  C.  In  this  case,  which  is  one  certainly  of  difficulty, 
my  duty  is  to  construe  the  will  according  to  the  language  which  it 
contains,  and  if  I  find  the  intention  clearly  and  distinctly  expressed, 
which  shows  me  who  personally  are  to  take,  and  the  mode  in  which 
their  title  is  to  be  traced,  I  must  abide  by  it.  Looking  at  the  words 
in  this  case,  I  think  that  the  difficulty  appears  considerable.  The 
testator  says  that  the  property  is  to  be  held  in  trust  to  pay  and  assign 
it  to  such  person  or  persons  as  should  at  the  time  of  the  death  of  his 
sister,  Jane  Bing,  be  entitled  thereto  as  his  next  of  kin,  under  the 
statute  of  distributions.  Now,  this  at  least  is  clear,  that  he  intended 
the  persons  to  take  to  be  those  who  should  be  his  next  of  kin  at  a 
particular  time,  and  not  merely  his  next  of  kin  in  the  technical  sense, 
but  next  of  kin  under  the  statute  of  distributions.  They  were  to 
take,  moreover,  as  "  entitled  thereto "  as  his  next  of  kin  under  the 
statute.  It  has  been  argued  that  the  reference  to  the  statute  is  a 
reference  merely  for  the  purpose  of  ascertaining  the  class  of  persons, 
and  not  to  ascertain  the  interest  which  they  are  to  take,  or  the  nature 
of  their  title.     But  I  find  that  the  testator  says  that  I  am  to  look  to 
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the  statate,  not  merely  for  the  next  of  kin,  but  for  their  title.  Now, 
on  looking  at  the  statute,  I  find  that  the  next  of  kin  to  take -^  that 
is,  those  who  would  be  entitled  as  next  of  kin  under  the  statute  — 
are  the  next  kindred  of  the  testator  who  are  in  equal  degree,  and 
those  who  legally  represent  them.  These  latter  words  are  those 
which  create  the  dimculty,  because  the  testator  desires  that  the 
statute  shall  be  referred  to  for  the  next  of  kin;  and  by  the  construc- 
tion contended  for  on  behalf  of  the  plaintiff,  I  must  extend  the  gift 
beyond  the  next  of  kin  to  those  who  represent  them.  I  think  that  I 
am  bound  to  do  so,  for  the  object  of  the  statute  was  to  give  the  pro- 
perty to  the  next  of  kin,  and  so  to  give  it  to  them  as  not  to  deprive 
the  representatives  of  those  who  should  be  then  dead.  In  the  case 
of  Phillips  V.  Garihj  3  Bro.  C.  C.  64,  I  find  that  BuUer,  J.,  speaking 
of  a  case  in  which  there  was  a  gift  to  next  of  kin,  without  any  refer- 
ence to  the  statute,  and  it  had  been  held  to  relate  to  the  next  of  kin 
according  to  the  statute,  said,  ^  If  it  had  pleased  the  court  originally 
to  say  that  next  of  kin  should  take  in  the  same  manner  as  under  the 
statute,  I  should  not  have  objected  to  it,  for  it  seems  to  me  they  should 
take  per  siirpes.^^  Now,  if,  when  the  testator  says  "  next  of  kin,"  he 
means  to  include  the  representatives  of  next  of  kin,  who  would  be 
entitled  according  to  the  statute,  it  comes  exactly  within  that  propo- 
sition. The  law,  however,  is  now  well  settled,  since  the  decisions  in 
Elmsley  v.  Youngs  and  Withy  v.  Mangles^  in  the  House  of  Lords,  that 
if  there  be  a  gift  to  next  of  kin,  without  any  reference  to  the  statute, 
they  must  take,  not  under  the  statute,  but  with  reference  to  the  prior 
role  of  law ;  and  so  taking  as  a  class  simply,  without  any  words  of 
severance,  they  would  be  joint  tenants.  That  does  not  apply  to  this 
case,  where  the  testator  desires  me  to  look  to  the  statute.  Next  of 
kin  entitled  according  to  the  statute  would  take  per  stirpes,  and  could 
not  take  as  joint  tenants.  That  would  be  contrary  to  all  the  provi- 
sions of  the  act,  which  gives  it  to  them  as  tenants  in  common.  As 
to  the  authorities  alluded  to,  Kilner  v.  Leech,  seems  to  me  not  to  be 
iD  the  least  degree  in  favor  of  the  defendants'  case,  because  it  is  only 
a  decision  that,  in  a  gift  to  next  of  kin  according  to  the  statute,  the 
widow  is  not  entitied.  As  the  statute  says,  that,  in  the  distribution 
of  intestate's  estates,  one  half  is  to  go  to  the  widow,  and  the  other  to 
the  next  of  kin,  it  is  plain  that  the  widow  is  not  made  one  of  the 
next  of  kin ;  on  the  contrary,  she  is  to  take  half,  and  the  next  of  kin 
are  to  take  the  other  half,  in  contradistinction  to  her.  Therefore  the 
question  in  this  case  is  not  prejudiced  by  those  authorities ;  and  I 
must  make  a  declaration  in  favor  of  the  plaintiffs'  title. 
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LUMLBT    V.  ROBBINS.^ 
March  17  and  April  16, 1853. 

Will — Construction. 

Gift  by  will  to  '*  mj  nieces,  to  be  paid  and  divided  eqnally  between  them,  for  their  separate 
use ;  and  in  case  of  either  of  them  dying  in  the  life  of  A,  then  tiie  share  of  the  one  so  dyin^ 
to  go  to  her  children  equally."  Afterwards  the  testator  made  another  gift,  "for  the  benefit 
of  my  said  nieces,  in  manner  hereinbefore  directed  as  to  the  said  first  gift."  One  of  the 
nieces  died  in  the  lifetime  of  A,  leaving  children :  — 

Eddy  that  these  children  took  no  interest  in  the  second  gift 

By  his  will,  dated  the  11th  July,  1843,  General  the  Hon.  Sir  Wil- 
liam  Lumley  directed  payment  of  his  debts,  and  a  legacy  of  4,00021, 
and  then  directed  his  executors  to  hold  5,000/.,  to  be  invested  as  there 
mentioned,  upon  trust  for  his  wife  (the  plaintiff)  for  her  life,  and  then 
for  Major  Hartley  absolutely;  or  in  case  of  his  dying  in  the  lifetime 
of  the  plaintiff,  then  to  divide  the  said  sum  between  the  said  Major 
Hartley's  children  equally,  as  tenants  in  common ;  and  if  he  tlied 
without  leaving  issue  him  surviving,  then  to  pay  the  same  equally 
between  Louisa  and  Gleorgiana,  two  nieces  of  the  said  testator,  for 
their  separate  use,  (without  saying  for  their  lives  or  otherwise,)  their 
respective  receipts  to  be  alone  sufficient  discharges  for  the  same ;  and 
if  either  or  both  of  the  said  nieces  should  die  in  the  lifetime  of  the 
plaintiff,  the  share  of  the  niece  so  dying  was  to  be  paid  to  and  divid- 
ed between  her  children,  as  tenants  in  common.  And  then  the  testa- 
tor directed  his  trustees  to  hold  all  the  residue  of  his  moneys  in  the 
funds,  subject  to  and  charged  with  the  said  sums  of  4,0002.  and 
5,000/.,  and  debts,  upon  trust  for  his  wife  during;  her  life ;  and  after 
her  decease,  <<  for  the  benefit  of  my  said  nieces,  Louisa  and  Greorgi- 
ana,  in  the  manner  hereinbefore  directed  as  to  the  said  sum  of  5,000/." 
There  was  a  general  gift  of  all  the  rest  of  the  testator's  property, 
except  money  in  the  funds,  to  the  testator's  wife.  The  testator  died 
on  the  15th  December,  1850,  leaving  all  the  persons  named  in  the 
will  him  surviving,  except  his  said  niece,  Louisa,  who  died  on  the 
5th  October,  1846,  leaving  three  children  her  surviving,  who  were  all 
now  alive.  The  right  to  the  residue  of  the  moneys  in  the  funds  was 
now  contested  between  the  plaintiff.  Lady  Lumley,  and  some  of  the 
defendants,  on  the  one  hand,  claiming  as  under  an  intestacy  as  to  the 
moiety  of  the  residue  of  the  funded  property,  (subject  to  her  own 
life-interest  therein,^  in  consequence  of  the  decease  of  the  testator's 
said  niece,  Louisa,  m  his  lifetime;  and  the  children  of  Louisa,  on  the 
other  hand,  contended  that  they  took  their  mother's  moiety  of  such 
residue,  subject  likewise  to  the  widow's  life-interest. 
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Bacon  and  Criffiardy  for  Lady  Lumley. 

Tollefj  for  th^  Earl  of  Scarborough  and  two  others  of  the  next 
of  kin. 

Algernon  Coz^  for  the  executors. 

William  Pble^  for  another  next  of  kin. 

FoUeU  and  W.  M.  James^  for  the  infant  children  of  the  testator's 
deceased  niece,  Louisa. 

WaJfordi  for  Major  Hartley. 

l/L  A.  Shee  and  Tenant^  for  other  parties. 

BacoHj  in  reply. 

The  following  cases  were  cited : — Grassick  v.  Drummondj  1  Sim 
&  S.  517 ;  Shanley  v.  Baker,  4  Ves.  732 ;  Bland  v.  Lamb,  2  J.  &  W 
399;  Miisom  v.  Awdry,  5  Ves.  466 ;  Doo  v.  Brabant,  3  Bro.  C.  C 
393;  Callhorpe  v.  Gough,  Id.  396,  note;  Bmilh  v.  Streatfield,  1  Mer. 
358 ;  Noel  v.  Weston,  2  V.  &  B.  269;  Addison  v.  £usA;,  14  Beav.  462 
Wordsworth  v.  TFood,  4  My.  &  C.  641 ;  Jarvis  v.  Pond,  9  Sim.  549 ; 
and  Gray  v.  Garman,  2  Hare,  270. 

[Sir  W.  p.  Wood,  V.  C,  referred  to  Ross  v.  Ross,  2  Coll.  269. 
Lee,  amicus  Curia,  referred  to  Campbell  v.  Brovmrigg,  1  Ph.  301 ; 
and  Gompertz  v.  Gompertz,  2  Ph.  107.] 

April  16.  Wood,  V.  C,  (after  stating  the  facts.)  There  is  no 
doabt,  that  unless  this  residue  of  the  funded  property  be  well  given 
to  the  children  of  the  deceased  niece  by  this  bequest,  there  is  an 
iotestacy  to  the  extent  of  one  moiety.  There  was  another  absurd 
view  put  forward,  but  it  was  not  seriously  argued.  The  children  of 
the  deceased  niece  contend  that  this  moiety  must  be  taken  to  be  well 
given  to  them ;  and  if  I  were  at  liberty  to  conjecture,  I  have  no  doubt 
that  the  testator,  had  he  foreseen  all  the  circumstances,  would  have 
wished  that  the  disposition  of  this  residue  of  funded  property  should 
be  the  same  as  the  disposition  he  had  already  made  of  the  sum  of 
5J0OO/.  But  the  question  is,  whether  I  can  give  that  effect  to  the 
words  which  he  has  used ;  and  considering  what  I  feel  must  have 
been  his  intention,  I  regret  to  say  that  I  cannot  The  gift  of  the 
SfOOOt  is  a  gift  to  the  w&e  for  life,  and  then,  at  her  decease,  there  is 
A  gift  of  it  to  the  nieces  absolutely ;  and  if  either  or  both  of  them  be 
then  dead,  to  her  or  their  children  — that  is  to  any,  there  is  an  alter- 
native gift  to  the  nieces  if  alive  at  the  decease  of  the  widow,  or,  in 
case  cither  of  them  be  then  dead,  to  her  children.  Now,  in  both  the 
cases  of  Ross  v.  Ross,  and  Miisom  v.  Awdry,  there  is  a  gift  to  the 
parent  for  life,  with  remainder  to  the  children  ;  but  the  court  seems 
to  have  considered  that  a  gijft  to  the  parent  in  another  part  of  the 
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will,  although  in  terms  absolute,  is  cut  down  by  the  liaiitation,  ^  ia 
the  same  manner;"  and  that  the  legatee  of  the  absolute  interest  is, 
in  effect,  a  trustee  of  the  whole,  upon  the  trusts  mentioned  concerning 
the  previous  gift  thus  referred  to.  In  Ross  v.  Ross  the  gift  was,  as  I 
have  stated,  to  the  parties  in  the  first  place,  in  terms  apparently  abso- 
lute, but  "  upon  the  same  conditions  and  restrictions  as  were  therein- 
after mentioned  respecting  the  several  bequests  to  them  thereinafter 
respectively  given ; "  and  then,  as  Sir  J.  L.  Knight  Brace,  V.  C,  says 
in  that  case,  "  the  subsequent  bequests  are  interests  to  them  for  life, 
and  then  for  their  children,  with  limitations  in  the  nature  of  cross 
remainders,  and  limitations  over  in  favor  of  a  stranger.  The  words 
<  conditions  and  limitations '  are  used  for  placing  the  absolute  interest 
in  a  restricted  state.  In  whose  favor  is  that  to  be  ?  "  And  then  the 
Vice-Chancellor  says,  not  in  favor  of  the  residuary  legatee,  but  the 
absolute  interest  is  to  be  carved  and  divided  in  the  same  manner,  and 
for  the  benefit  of  the  same  persons  as  the  absolute  interest  in  the 
other  property  which  he  afterwards  gives.  The  court,  therefore,  in 
that  case,  held  that  the  substituted  interest  was  to  be  carved  out  of 
the  absolute  interest  given  in  the  first  instance  to  the  mother.  Mil* 
som  v.  Awdry  was  more  like  the  present  case,  for  there  the  words 
were  "  in  manner  aforesaid,"  not  "  subject  to  the  restrictions,"  &c. 
Nobody  seems,  in  Mlsom  v.  Awdry^  to  have  raised  the  question  of 
the  intestacy.  Proceeding  apparently  upon  the  same  grounds  as  Sir 
J.  L.  Knight  Bruce,  V.  C,  in  Ross  v.  RosSy  Lord  Alvanley  says  that 
these  words,  "  in  the  same  manner,"  would  be  mere  surplusage  unless 
they  referred  to  the  benefits  pointed  out  for  the  children.  In  both 
these  cases,  therefore,  the  children  did,  in  fact^  take  a  share,  but  it 
was  subsequently  carved  out ;  and  the  whole  subject  of  the  gift  is 
divided  into  these  other  interests.  But,  in  the  case  before  me,  1  must 
go  much  further  than  either  of  those  cases  to  support  the  gift  to  the 
children.  It  is  true  there  is  an  immediate  interest,  but  there  is  no 
intention  in  any  part  of  the  will  expressed  of  carving  out  an  interest 
as  between  the  mother  and  children.  The  whole  subject  of  the  gift 
is  to  go  to  the  mother  in  one  event,  and  to  the  children  in  another. 
There  is,  therefore,  great  difficulty  in  holding  that  this  testator  means 
a  gift  to  the  children  of  the  nieces,  when  he  says  a  gift  to  his  nieces 
^<  in  manner  aforesaid."  I  am,  in  truth,  asked  to  say  that  that  which 
is  in  terms  to  go  to  the  niece  is  to  go  over  in  the  manner  which  is 
entirely  substitutional..  I  at  first  thought,  that,  by  analogy  to  Camp- 
bell V.  Brownriffgy  this  might  be  held  to  be  a  gift  to  the  children 
beneficially.  But  in  all  cases  where  that  has  been  held,  there  has 
been  a  gift  to  the  children,  and  a  substantive  gift  for  life  to  the  parent 
But  the  court  has  held,  that  where  there  are  no  children,  the  gift  to 
the  children  is,  in  fact,  only  a  modification  of  the  peculiar  interest 
given  to  the  parent,  and  that  the  parent  in  the  absence  of  children 
takes  the  whole  —  in  other  words,  that  the  limitation  to  children  is 
not  inconsistent  with  the  gift  to  the  parent ;  and  so,  at  first,  I  thought 
I  might  hold  here,  but  I  cannot  I  cannot  hold  the  converse  of  that 
case  of  Campbell  v.  Brovmrigg.^  That  would  be  going  beyond  any 
case  which  has  yet  been  decided.     In  the  two  cases  to  which  I  have 
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referred,  thore  is  a  olecur  interest  limited  to  the  parent  for  life,  with 
remainder  to  the  children,  and  the  whole  interest  is  entirely  departed 
with.  Here,  instead  of  a  gift  to  A,  modified  in  a  particular  manner, 
yon  have  a  gift  to  A,  and,  on  a  certain  event  happening,  a  gift  of 
the  same  fund  to  B.  Then  you  have  another  fund  given  to  A,  <^  in 
the  same  manner  as  aforesaid."  I  cannot  hold  that  to  be  a  gift  to  B 
of  the  second  fund  on  the  happening  of  the  event  upon  which  he 
was  to  take  the  first  fund.  If,  th^efore,  it  had  been  a  limitation 
such  as  I  have  described  —  a  limitation  to  a  parent  for  life,  with  re- 
mainder to  the  children  -—it  would  have  been  much  more  favorable ; 
but  even  then  it  would  have  been  doubtful  In  Milsom  v.  Awdry^ 
Lord  Alvanley  exi»es8ed  great  doubt,  iuid  changed  his  mind  several 
times,  and  ultimately  decided  as  he  did  because  there  was  nothing 
else  to  which  the  words  "in  manner  aforesaid"  could  refer — because 
th^re  was  a  tenancy  in  common  in  the  subsequent  sift.  But  in  this 
case  there  is  abuncmnt  meaning  in  these  words,  "  in  manner  afore- 
said,'' without  referring  to  the  gift  over ;  for  here  the  original  gift  of 
the  fijTst  fund  to  the  nieces  is  to  them  as  tenants  in  common,  for  their 
separate  use ;  and  the  second  gift  is  not,  as  in  Milsom  v.  Awdrt/y  a  gift 
to  the  same  uses,  but  it  would  not  even  be  a  gift  to  them  as  tenants 
in  common  unless  yon  had  the  words  "  in  manner  aforesaid."  There- 
fofe,  even  if  the  first  gift  had  been  a  gift  to  the  nieces  for  life,  with 
remainder  to  their  chUdren,  I  should  be  going  one  step  further  than 
Lord  Alvanley  did  in  Mlsom  v.  Awdry.  But  here  I  am  asked,  not 
only  to  go  one  step  further  than  that  case,  but  to  hold  that  a  gift  in 
the  subsequent  part  of  the  will  to  a  niece  "  in  mann^  aforesaid  "  is  a 
gift  not  only  to  her,  but  to  other  persons,  who  are  to  take  the  subject- 
matter  of  a  previous  gift  in  substitution  for  her.  The  words  "  in 
manner  aforesaid "  can  refer  to  quality  as  well  as  to  quantity  of 
estate.  If  authority  were  wanting,  Shcmley  v.  Baker  would  be  suffi- 
deni  Therefore,  although  with  regret,  for  I  have  little  doubt  what 
the  testator  would  have  done  had  his  attention  been  pointed  to  the 
question,  I  feel  bound  to  decide  that  he  has  not  disposed  of  this  inte- 
mt,  and  that  the  next  of  kin  are  entitled,  as  prayed  by  the  bill 


Frost  t;.  Bjsavan. 

March  9, 1853. 

Specific  Performa/nce  —  Lunatic  Purchaser. 

The  defendant  had  contracted  for  the  purchase  of  the  premises  in 
question  at  an  auction;  before  completion,  a  writ  de  lunaticoin' 
qinrendo  issued,  under  which  he  was  declared  non  compos  from  a  time 
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anterior  to  the  date  of  the  contract     The  claim  was  filed,  asking 
either  a  specific  performance,  or  to  have  the  contract  discharged. 

Levnn^  for  the  plaintiff 

T.  C.  WriglUy  for  the  defendant 

Mackreth  v.  Marler^  1  Cox,  259,  was  referred  ta 

An  order  was  made  declaring  the  contract  to  be  null  and  void,  and 
directing  that  the  plaintiff  should  retain  out  of  the  deposit  money  all 
his  costs,  charges,  and  expenses,  and  return  the  residue  to  the  com- 
mittee  of  the  estate  to  the  purchaser. 


Ex  parte  Warrington  ;  In  re  J.  S.  Leake,  a  Bankrupt^ 

March  11  and  23, 1853. 

Vsurt/  —  Stat.  2^3  Vict.  c.  37,  protects  Notes  or  Bills  payable  within 
twelve  Months^  though  secured  by  a  contemporaneous  Security  upon 
Real  Estate. 

The  Btat  3  &  S  Vict  c  87,  by  which  bills  of  iexdiaiiffe  or  promiMoir  notes  payable  witfiiii 
twelye  months,  and  npon  which  a  higher  rate  of  interest  than  hL  per  cent,  has  been  re> 
senred,  are  protected  m>m  the  operation  of  the  osoiy  laws,  subject  only  to  die  proriso  in 
the  statute,  that  nothing  therein  contained  '*  shall  extend  to  the  loan  or  forbearance  of  any 
money  npon  security  of  any  lands,  tenements,  or  hereditaments^  or  any  estate  or  interest 
therein,''  protects  the  bills  or  notes  specified  in  the  act,  although  they  are  secured  by  a 
mortgage  or  charge  npon  lands  given  contemporaneously  or  otherwise  with  the  bills  or 
notes ;  the  proviso  of  the  statute  affecting  only  the  validitv  of  the  real  security,  and  not 
tiiat  oc  the  notes.  Therefore,  where  promissory  notes,  payable  at  six  wedu,  three  montiks^ 
and  other  periods  within  twelve  months,  were  given  for  advances  of  money,,  and  the  pay- 
ment thereof,  with  interest  at  6/.  per  cent.,  was  secured  by  mortgages  and  charges  npon 
land  given  contemporaneously  with  the  notes,  and  the  debtor  afterwards  became  bankmpt, 
it  was  held,  that  the  holder  of  the  notes  was  entitled,  on  giving  np  the  real  security,  to  be 
admitted  to  prove  for  the  full  amount  of  the  notes  against  the  estate  of  the  bankrupt 

The  Stat  3  &  3  \ict  c  37^  has  not  repealed  the  stat  3  &  4  Will  4,  c  98,  ^n^ch  exempts  all 
bills  or  notes  payable  within  three  months  from  the  operation  of  the  usury  laws,  tiioueh  it 
applies  to  three  months  bills  or  notes,  as  well  as  to  otner  bills  or  notes  payable  at  or  wid^in 
twelve  months. 

This  was  an  appeal  from  the  rejection  by  Mr.  Commissioner  Perry 
of  a  proof  tendered  by  the  petitioner  for  2,500^  upon  five  promissory 
notes  for  500Z.  each,  payable  one  at  six  weeks,  two  at  three  months, 
one  at  four  months,  and  one  at  twelve  months  respectively,  which 
had  been  drawn,  signed,  and  delivered  to  him  by  the  bankrupt  before 
the  bankruptcy,  to  secure  the  repayment  of  the  several  sums  respect- 
ively named  therein,  together  with  interest  at  6i  per  cent    From 
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the  evidence  taken  before  the  commissioner,  and  the  examination  of 
the  petitioner  vivd  voce  before  the  Court  of  Appeal,  it  appeared  that 
npon  the  signing  and  delivery  to  the  petitioner  by  the  bankrupt  of 
each  of  the  notes  in  question,  an  agreement  was  made  by  the  bank- 
rapt  to  secure  the  sum  advanced,  with  interest  at  6L  per  cent;  by  a 
mortgage  or  charge  upon  certain  real  estates  of  which  he  was  lessee, 
and  that  such  agreement  was  in  each  instance  duly  carried  out  by 
the  execution  by  the  bankrupt  of  a  formal  instrument  of  mortgage  or 
farther  charge  upon  such  premises  for  the  sum  so  advanced,  with 
interest  at  6L  per  cent  per  annum.  The  commissioner  had  rejected 
the  proof  on  the  ground  that  the  transactions  upon  the  notes  were 
obnoxious  to  the  usury  laws,  inasmuch  as,  upon  the  evidence  before 
him,  the  advances  must  be  taken  to  have  been  made  upon  the  secu- 
rity of  the  leasehold  property,  the  notes  being  collateral  securities 
only,  to  be  available  as  evidence  of  the  contract  until  the  proposed 
deeds  of  mortgage  and  charge  upon  the  leasehold  premises  should 
have  been  executed. 

Lloyd,  Ct-  C.)  and  Giffardy  in  support  of  the  petition  of  appeal. 
The  question  is,  whether,  in  the  present  state  of  the  law  as  to  usury, 
the  claim  upon  these  bills  is  protected.  We  submit  that  it  clearly  is. 
By  the  stat  2  &  3  Vict  c  37,  s.  1,  an  enactment  which  has  been  con- 
tinued by  several  statutes,  it  is  provided,  that  no  bill  or  note  not  hav- 
ing more  than  twelve  months  to  run,  nor  any  contract  for  the  loan  or 
forbearance  of  money  above  10/.  shall,  by  reason  of  any  interest 
agreed  on,  &a,  nor  shall  the  interests  of  any  person,  be  affected  by  the 
laws  for  the  prevention  of  usury,  nor  shaU  the  parties  be  subject  to 
penalties ;  with  the  provisoi,  that  the  enactment  is  not  to  extend  to 
any  loan  or  forbearance  on  the  security  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  therein.  The  true  import  and  effect  of  the 
statute  is  to  exempt  from  the  operation  of  the  stat  12  Ann.  st  2, 
c.  16,  all  bills  or  notes  not  having  more  than  twelve  months  to  run, 
and  whether  accompanied  or  not  by  a  security  on  land,  the  effect 
of  the  proviso  beinff,  not  to  invalidate  the  bills,  but  only  the  accom- 
panying real  securi^.  Niocon  v.  Phillips,  7  Exch.  188 ;  s^c.  8  Eng. 
Rep.  531.  Assuming,  for  the  sake  of  argument  only,  that  the  notes 
are  not  protected  by  the  stat.  2  &  3  Vict  c.  37,  it  is  submitted  that 
those  payable  at  or  within  three  months  are  still  clearly  protected 
by  the  stat  3  &  4  WilL  4,  c  98,  s.  7,  which  exempts,  without  any 
qualification  whatsoever,  all  bills  or  notes  of  those  dates  from  the 
operation  of  the  usury  laws.  That  act  is  not  repealed  by  the  stat 
2  &  3  Vict  c.  37,  but  the  two  enactments  stand  together.  Clack  v* 
Samibwryy  2  Pr.  Cas.  C.P.627 ;  ^  c.  8  Eng.  Rep.  408. 

SwansUmj  Q.  C,  and  G.  L.  Russell,  for  the  assignees.  It  is  sub- 
mitted that  the  securities  upon  the  land  were  here  the  primary  secu- 
rities, the  bills  or  notes  being  only  collateral  So  thought  the 
commissioner ;  and  where  that  is  the  case^  the  transaction  is  not  pro- 
tected by  the  stat  2  &  3  Vict  c  37.  In  Barfivgion  v.  CoUis,  5  Bing. 
N.  C.  332;  7  Scott,  302,  a  loan  of  money  at  more  than  6t  per  cent, 
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upon  the  security  of  the  deposit  of  a  lease,  a  warrant  of  attorney,  and  a 
promissory  note,  was  held  not  to  be  protected  by  the  stat  3  &4  Will 
4,  c.  98.  The  bills  or  notes  payable  at  or  within  three  months,  assum- 
ing them  not  to  be  protected  by  the  stat.  2  &  3  Vict  c.  37,  are 
certainly  not  [nrotected  by  the  stat  3  &  4  Will.  4,  c  98 ;  that  statute 
was  repealed  or  absorbed  by  the  stat  2  &  3  Vict  p.  37 ;  and  if  not, 
it  is  submitted  that  the  statute  of  William  applies  only  where  no 
other  security  besides  the  bills  or  netes  is  given  for  the  loan. 

Ltoyrf,  in  reply.  That  the  stat  3  &  4  Will.  4,  c.  98,  is  not  repealed 
ca  absorbed  by  the  stat  2  &  3  Vict  c.  37,  is  settled  by  the  Court  of 
Common  Reas  in  Gack  v.  Sainsbwyj{ttbi  sup.)  That  being  so^  ihe 
notes  for  three  months  or  less  are  clearly  protected  by  that  statute, 
unless  you  are  prepcured  to  go  the  whole  length  of  *  contending  that 
the  statute  does  not  protect  the  bill  or  note  where  any  other  security 
whatever  is  given  with  it  If,  for  instance,  a  hogshead  of  sugar  were 
deposited  with  the  bill  or  note  by  way  of  security,  you  must  say  that 
the  bill  or  note  would  not  be  within  the  statute.  This  cannot  be  so ; 
fot  in  Cbmap  v.  MeakSy  2  Ad.  &  El.  326,  it  was  held,  that  the  3  &  4 
Will  4,  c  98,  s.  7,  protected  not  only  a  bill  of  exchange  payable  at 
three  months,  but  that  it  extended  ako  to  a  warrant  of  attorney  given 
to  secure  the  payment  of  the  bill.  And  in  Bell  v.  Coleman^  2  C.  B. 
268,  it  was  intimated  that  the  security  might  be  enforced  both  upon 
the  bill  and  against  the  land.  JHe  cited  also  Doe  d.  HaughUmY. 
Kingy  11  M.  &  W.  333 ;  FoUeU  v.  JKbore,  4  Exch.  410 ;  and  Wash- 
bourn  v.  Burrows^  1  Exch.  107;  5  Dowl  &  L.  105.] 

March  23.  Turner,  L.  J.  This  was  9,  question  of  proof  against 
the  bankrupt's  estate  on  five  several  promissory  notes  for  500Z.  each, 
dated  respectively  the  28th  November,  1860,  the  18th  December, 
1850,  the  2d  June,  1851,  the  15th  July,  1851,  and  the  24th  Sep- 
tember,  1851.  The  notes  in  question  were  signed  by  the  bankrupt, 
John  Simpson  Leake,  and  by  Charles  Leake,  and  made  payable  to 
the  petitioner.  They  all  carried  interest  at  6L  per  cent  per  annum, 
and  they  are  made  payable,  as  to  the  note  of  the  28th  November, 
1850,  six  weeks  after  date ;  as  to  the  notes  of  the  15th  July  and  the 
24th  September,  1851,  three  months  after  date ;  as  to  the  note  of  the 
18th  December,  1850,  four  months  after  date ;  and  as  to  the  note  of 
the  2d  June,  1851,  twelve  months  after  date.  The  several  sums  made 
payable  by  these  notes  were,  in  fact,  advanced  by  the  petitioner  to 
the  bankrupt ;  and  when  the  two  first  of  these  sums  were  respectively 
advanced,  it  was  agreed  b^  the  bankrupt  further  to  secure  them  bv 
the  deposit  of  a  policy  of  insurance  and  by  a  mortgage  of  some  salt 
works  at  Wheelock  and  Hassall,  of  which  the  bankrupt  was  lessee 
under  a  Mr.  Ackers.  In  fact,  on  the  28th  November,  1850,  the  date 
of  the  first  note,  the  following  agreement  was  entered  into  between 
the  Leakes  and  the  petitioner :  — 

**  Memorandum  of  agreement  made  the  28th  day  of  November, 
1850,  between  John  Simpson  Leake,  of  Wheelodi:  Hall,  near  Sand- 
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bank,  in  Cheshire,  merchant,  and  Charles  Leake,  of  Witney,  in 
Oxfordshire,  ^ntleman,  of  the  one  part,  and  Leonard  Warrington, 
of  Witney  aforesaid,  of  the  other  part.  The  said  Leonard  Warring- 
ton agrees  to  lend  and  advance  to  the  said  John  Simpson  Leake  and 
Charles  Lieake  500L  at  interest ;  in  consideration  whereof  the  said 
John  Simpson  Leake  and  Charles  Leake  engage  and  agree  forthwith 
to  deposit  with,  and  to  assign  and  Iransfer  to,  Warrington,  a  poUcy 
of  insurance  of  and  upon  the  life  of  the  said  John  Simpson  Leake, 
in  the  sum  of  6,000/.  granted  by  the  Norwich  Union  Life  and  Fire 
Insurance  Office,  and  also  to  grant  to  Mr.  Warrington  a  mortoige 
security  upon  the  salt  works,  lands,  messuages,  and  premises  of  the 
said  John  Simpson  Leake  in  and  upon  Wheelock  and  Hassdll  adjoin- 
ing ;  the  security  to  be  made  at  the  cost  of  the  Messrs.  Leake,  and 
to  be  subject  to  the  present  subsisting  encumbrances  upon  the  said 
salt  works  and  premises. 

(%gned)  John  S.  Leake, 

Charles  Leake." 

And  then  at  the  back  there  is  this :  —  "  Mr.  Warrington  engages 
not  to  part  with  or  require  payment  of  the  note  of  hand  for  500L  and 
interest  given  by  John  Simpson  Leake  and  Charles  Leake,  within 
named,  for  that  amount,  without  giving  them  two  months  notice  to 
pay  the  same."  This  agreement,  in  terms,  extends  only  to  the  first 
sum  of  500/. ;  but  it  has  been  admitted  by  the  petitioner,  in  his  exa- 
mination, that  the  second  sum  of  500L  was  also  lent  upon  the  fa\th  of 
it.  In  pursuance  of  the  agreement,  the  policy,  which  I  understand  to 
have  been  dated  the  9th  December,  1860,  was  about  the  time  of  its 
date  delivered  by  the  bankrupt  to  the  petitioner,  and  afterwards,  by  a 
deed  dated  the  19th  February,  1851,  the  lease  of  the  salt  works,  and 
the  policy,  were  assigned  by  the  bankrupt  to  the  petitioner,  by  way 
of  mortgage,  for  securing  the  sum  of  2,400/.,  and  interest  at  6/.,  per 
cent  per  annum.  This  sum  of  2,400/.  was  made  up  of  the  two  sums 
of  500/.  and  500/.  advanced  upon  the  above  notes,  and  of  two  other 
sums  of  400/.  and  1,000/.,  in  which  the  bankrupt  had  been  previously 
indebted  to  the  petitioner.  The  securities  for  the  sunw  made  paya- 
ble by  the  first  two  notes  having  thus  been  perfected,  the  petitioner 
afterwards  agreed  to  advance  the  bankrupt  the  further  sum  of  1,500/., 
and  on  the  5th  May  the  following  agreement  was  entered  into  in 
relation  to  the  further  advance  :  —  "  Memorandum  of  having  arranged 
with  Mr.  Leonard  Warrington  for  a  further  advance  of  1,600/.,  at  6/. 
per  cent  interest  with  a  bonus  of  300/.  in  case  of  the  first  yeai^s  pro- 
fits are  under  1,500/.,  upon  the  new  part  of  the  Whitehall  works,  but 
4O0L  in  case  they  are  above  that ;  said  advance  to  be  made  in  the 
,  following  manner,  namely,  500/.  this  present  month,  500/.  on  the  1st 
July  next,  and  500/.  upon  the  1st  October  next  Mr.  Warrington  is 
to  decide,  after  inspecting  the  books  a  year  hence,  whether  the  bonus 
shall  be  300/.  or  400/.,  and  John  Simpson  Leake  will  be  bound  by 
his  decision,  and  also  as  to  when  that  said  bonus  shall  be  paid ;  that 
is  ft)  say.  Mi.  Warrington,  upon  inspecting  the  accounts  a  year  hence, 
shall  decide."  The  sums  made  payable  by  the  notes  of  the  2d  June, 
3* 
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1851,  the  15th  July,  1851,  and  the  24th  September,  1851,  were  advanced 
in  pursuance  of  this  agreement  The  agreement  is  silent  in  its  terms 
as  to  any  security  for  these  sums ;  but  it  has  been  admitted  by  the 
petitioner  in  his  examination  that  they  were  advanced  upon  the  pro- 
inise  of  security  being  riven  on  the  leasehold  property  comprised  in 
the  mortgage  of  the  19th  February,  1851 ;  and  accordingly,  by  a 
deed  dated  the  2d  October,  1851,  the  leasehold  premises  were  charged 
with  the  further  sum  of  1,5002.,  and  interest  at  oL  per  cent  per  annum* 
The  bantaruptcy  took  place  in  the  month  of  May,  1852,  and  upon  an 
application  by  the  petitioner  to  prove  in  respect  of  these  notes,  the 
proof  has  been  rejected  by  the  commissioner,  upon  the  ground  of 
usury.  The  case  comes  before  us  on  appeal  from  the  commissioner's 
decision,  and  the  question  to  be  considered  is,  whether,  in  the  present 
state  of  the  law  as  to  usury,  the  proof  upon  these  notes,  or  any  of 
them,  ou^ht  to  have  been  rejected.  Upon  the  argument  of  the  case, 
the  question,  as  it  applies  to  the  notes  payable  at  and  within  three 
months,  and  to  the  notes  payable  at  periods  beyond  three  months, 
was  properly  distin^ished.  There  are  considerations  which  apply 
to  the  one  class  which  do  not  apply  to  the  other  class.  The  stat  3 
&  4  Will  4,  c.  98,  can  in  no  case  have  any  bearing,  as  it  affects  the 
notes  payable  beyond  the  period  of  three  months.  It  may,  if  in  force, 
materially  affect  the  question  as  to  the  notes  payable  at  or  within 
three  months. 

In  determining  the  case,  therefore,  I  shall  pursue  the  division  which 
was  taken  in  the  argument,  and  I  will  first  consider  the  case  as  to 
the  notes  payable  beyond  the  three  months.  Before  doing  so,  how- 
ever, it  may  be  w^U  to  observe,  that  it  was  not  disputed  in  argument, 
and  cannot  indeed  be  denied,  that  all  the  notes,  whether  payable  at 
three  months  or  afterwards,  would  have  been  void  under  the  stetute 
of  Anne,  and  that,  if  vaUd  at  all,  they  must  derive  their  validity  from 
the  subsequent  statutes.  In  considering  the  case,  then,  as  to  the 
notes  payable  beyond  three  months,  the  question  as  to  these  notes 
must  depend  entirely  upon  stat  2  &  3  Vict  c  37,  s.  1,  which  enacts, 
"that  from  and  after  the  passing  of  this  act,  no  bill  of  exchange  or 
promissory  note  made  payable  at  ot  within  twelve  months  after  the 
date  thereof,  or  not  having  more  than  twelve  months  to  run,  nor  any 
contract  for  the  loan  or  forbearance  of  money  above  the  sum  of  lOL 
sterling,  shall,  by  reason  of  any  interest  taken  thereon  or  secured 
thereby,  or  any  agreement'  to  pay,  or  receive,  or  allow  interest  in 
discounting,  negotiating,  or  transferring  any  such  bill  of  exchange 
or  promissory  note,  be  void ;  nor  shall  the  liability  of  any  party  to 
any  such  bill  of  exchange  or  promissory  note,  nor  the  liability  of 
any  person  borrowing  any  sum  of  money  as  aforesaid,  be  afiected 
by  reason  of  any  stetute  or  law  in  force  for  the  prevention  of  usury; 
nor  shall  any  person  or  persons,  or  body  corporate,  drawing,  accept- 
ing,  indorsing,  or  signing  any  such  bill  or  note,  or  lending  or  ad- 
vancing, or  forbearing  any  money  as  aforesaid,  or  teking  more  than 
the  present  rate  of  legal  interest  in  Great  Britain  and  Ireland  respect- 
ively for  the  loan  or  forbearance  of  nioney  as  aforesaid,  be  subject  to 
any  penalties  under  any  stetute  or  law  relating  to  usury,  or  any 
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other  penalty  of  forfeiture^  any  thing  in  any  law  or  statute  relating  to 
usury,  or  any  other  law  whatsoever  in  force  in  any  part  of  the  United 
Kingdom,  to  the  contrary  notwithstanding :  provided  also,  that  no- 
thing herein  contained  shall  extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  any  lands,  tenements,  or  hereditaments,  or 
any  estate  or  interest  therein." 

The  enactment  therefore,  clearly  validates  the  notes.  Does,  then, 
the  proviso  invalidate  them  in  consequence  of  their  being  connected 
with  security  upon  land  ?  I  do  not  think  that  it  does.  The  terms 
of  the  proviso  are  —  "nothing  herein  contained  shall  extend  to  the 
Joan  or  forbearance  of  any  money  upon  the  security  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein  ; "  and 
these  terms  seem  to  me  to  import  no  more  than  they  express,  namely, 
that  that  act  should  not  extend  to  loans  upon  the  security  of  lands — 
a  provision  rendered  necessary,  in  the  view  of  the  legislature,  by  the 
previous  enactment,  that  no  contract  for  loans  should  be  void  by  rea- 
son of  any  interest  secured  thereby.  The  true  meaning  of  the  legis- 
lature, as  expressed  in  the  act,  appears  to  me  to  be  simply  this.  The 
statute  of  Anne  has  invalidated  sill  contracts  and  securities  for  loans 
at  interest  beyond  5L  per  cent  per  annum,  whether  upon  land  or 
otherwise.  This  act  of  the  Queen,  if  uncontrolled,  would  validate  all 
contracts  for  loans,  .whether  on  land  or  otherwise,  whatever  the  rate 
of  interest  may  be,  and  therefore  we  provide  that  this  act  shall  not 
extend  to  loans  upon  the  security  of  land.  Such  securities  shall  be 
left  as  they  stood  under  the  statute  of  Anne,  which  avoids  them  if 
the  interest  be  reserved  at  a  rate  exceeding  5/.  per  cent  per  annum. 
This  construction  of  the  act  fully  carries  out,  as  I  think,  the  intention 
of  the  legislature;  for  the  legislature  clearly  intended  to  validate 
twelve  months  bills,  whatever  the  rate  of  interest  might  be,  and  it  as 
clearly  intended  not  to  validate  securities  in  land  to  any  further  extent 
than  they  were  valid  according  to  the  then  existing  law.  In  my  opi- 
nion, therefore,  these  bills  are  valid,  and  must  be  admitted  to  proof. 
The  question  may  well  be  tested  thus: — Suppose  securities  not 
upon  land  to  have  been  given  with  these  bills,  could  it  be  contended 
that  such  securities  were  void,  in  the  face  of  the  enactment  that  no 
contracts  for  the  loan  or  forbearance  of  money  should  be  void  by  rea- 
son of  any  interest  secured  thereby  ?  And  if  the  securities  could 
not  be  void,  how  could  the  bills  be  hejd  to  be  so  ?  The  remaining 
question  is,  whether  bills  payable  at  or  within  three  months  ought 
also  to  be  admitted  to  proof?  And  if  the  construction  which  I  have 
put  upon  the  stat  2  &  3  Vict  c  37,  be  right,  I  think  it  clear  that 
they  ought,  for  they  cannot  be  put  in  a  worse  position  than  to  be 
brought  under  the  provisions  of  that  statute.  I  think,  however,  that 
even  if  the  construction  of  the  stat.  2  &  3  Vict  c.  37,  were  otherwise 
these  bills  would  be  valid  under  the  stat  3  &  4  Will.  4,  c.  98,  s.  7. 
It  was  indeed  argued,  although  but  faintly,  that  this  statute  was 
repealed,  or,  as  it  is  termed  in  some  of  the  cases,  absorbed  by  the 
stat  2  &  3  Vict  c  37  ;  and  it  is  true  that  the  latter  statute,  extend- 
ing as  it  does  to  all  bills  payable  within  twelve  months,  includes 
within  its  provisions  the  bills  payable  within  three  months,  which  are 
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mentioned  in  the  former  statute ;  but  it  does  not,  in  my  opinion,  f<^ 
low,  that  the  former  statute  is  repealed  or  absorbed  by  the  latter.  To 
determine  that  point,  we  must  look  at  the  intention  of  the  legislature. 
Now,  the  Stat  2  &  3  Vict  c,  37,  recites  the  stat  7  Will.  4  and  1  Vict 
c  80,  and  that  statute  recited  the  3  &  4  Will.  4,  c  98.  The  stat 
3  &  4  Will.  4,  c.  98,  must  therefore  have  been  present  to  the 
mind  of  the  legislature  when  the  stat  2  &  3  Vict  c  37,  was  passed ; 
and  had  it  been  intended  that  it  should  be  repealed  or  absorbed, 
that  intention  would  surely  have  been  expressed. 

But  further ;  these  statutes,  though  expressed  in  the  negative,  are 
so  expressed  only  on  account  of  the  proviso  in  the  statute  of  Anne. 
They  are  in  the  negative  as  to  that  statute,  but,  itUer  sCj  the^  are 
affirmative  statutes ;  and  I  take  the  rule  of  law  to  be,  that  an  affirma- 
tive  statute  is  not,  without  express  words,  repealed  by  a  subsequent 
affirmative  statute,  unless  the  two  statutes  cannot  stand  together; 
and  these  two  statutes  may  well  stand  together,  for  the  proviso  in  the 
second  statute  is,  not  that  three  months  bills  secured  on  land  shall 
be  void,  but  only  that  nothing  in  the  second  statute  contained  shall 
extend  to  loans  on  the  security  of  land.  Supposing,  therefore,  these 
three  months  bills  to  be  out  of  the  2  &  3  Vict  c.  37,  but  which  I  do 
not  think  is  the  case,  they  would  be  good  under  the  stat  3  &  4  WilL 
4,  c.  98,  unless,  indeed,  that  statute  bears  the  construction  contended 
for  by  the  appellant,  that-it  applies  only  where  there  is  no  other  secu- 
rity than  the  bills.  I  cannot,  however,  adopt  that  construction.  The 
statute,  in  terms,  validates  all  three  months  bills;  and  I  can  see  no 
f  ground  for  introducing  into  it  the  qualification  that  it  shall  extend  to 
such  bills  only  when  they  are  not  otherwise  secured,  nor  do  I  think  it 
was  necessary  that  such  a  qualification  should  be  introduced.  This 
statute,  like  the  stat  2  &  3  Vict  c.  37,  might,  as  it  seems  to  me,  well 
have  been  construed  to  have  left  any  securities,  beyond  the  bills,  to 
be  affected  by  the  statute  of  Anne.     The  cases  of  Clack  y.  Saimbury^ 

2  Pr.  Cas.  C.  P.  627;  s.  c.  8  Eng.  Rep.  408,  and  Nixon  v.  I^iUips, 
7  Exch.  188 ;  s.  c.  8  Eng.  Rep.  ^1,  which  were  cited  in  the  argu* 
ment,  support  the  conclusion  at  which  I  have  arrived,  that  the  stat 

3  &  4  WilL  4,  c.  98,  has  not  been  repealed  by  the  stat  2  &  3  Vict  c 
37.  These  cases,  and  others  which  were  cited  in  the  argument,  con- 
tain ilicta  with  which,  as  at  present  advised,  I  should  hesitate  to 
agree,  but  none  of  them  go  thp  length  of  deciding  that  the  bills  which 
were  in  question  in  them  were  void.  The  nearest  approach  to  such 
an  opinion  is  in  the  case  of  Berririfflon  v.  Cbllis^  5  Bing.  N.  C.  332; 
7  Scott,  302,  which  was  much  relied  on  upon  the  part  of  the  respond- 
ents ;  but  in  that  case  the  court  acted  upon  the  conclusion  that  the 
bills  of  exchange  were  merely  colorable ;  so,  that,  in  truth,  there  was 
no  loan  upon  the  bills ;  which  is  certainly  not  the  case  in  this  instance, 
as  the  notes  in  question  here  were  undoubtedly  part  of  the  petitioner's 
security.  So  far  from  the  bills  having  been  held  to  be  void  in  the 
other  cases,  the  courts  in  most  of  them  have  held  —  and  it  is  not 
necessary  now  to  determine  whether  we  should  assent  to  or  dissent 
from  that  holding — that  the  collateral  securities  were  to  be  support- 
ed upon  the  very  ground  that  the  bills  were  valid :  and  in  Bell  v.  Chle» 
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J  2  C.  B.  268,  it  was  distinctly  intimated  that  an  action  might 
have  been  brought  upon  the  bills,  and  the  land  taken  by  elegit.  Oar 
opinion,  therefore,  is,  that  the  proof  of  these  notes  against  the  estate 
of  the  bankrupt  must  be  admitted. 

Knight  Bruce,  L.  J.  I  have  considered  this  case,  and  the  authori- 
tiee  that  daring  the  argument  were  referred  to.  Tlte  question  is  one 
of  proof  merely,  and  the'-single  ground  upon  which  it  was,  or  could 
have  been,  contended  that  the  bij^  or  notes  sought  to  be  proved  were 
not  provable  is  that  of  usury.  But  as  this  objection  was  made  under 
the  Stat  3  &  4  Will.  4,  c.  98,  s.  7,  and  the  stat.  2  &  3  Vict  c  37,  the 
respondents  were  under  the  necessity  of  maintaining  that  the  securi- 
ties taken  by  the  petitioner  for  payment  of  the  bills  or  notes  — -  securities 
wholly  or  in  part  ^  upon  lands,  tenements,  or  hereditaments,  or  some 
estate  or  interest  therein  "  —  have  the  effect  of  depriving  the  petitioner 
of  the  statutory  protection,  which  accordingly  has  been  the  point  of 
controversy.  The  petitioner,  however,  claims  nothing  under  any  one 
of  these  securities.  Asserting  no  mortgage,  charge,.or  lien,  he  desires 
to  prove  his  alleged  debt  in  full,  as  an  unsecured  debt  Whether  the 
securities,  therefore,  are  or  were  wholly  good  or  wholly  bad,  or  partiy 
good  and  partiy  bad^  is  not  to  be  decided.  The  question  is,  of  the 
validity  or  invalidity  of  the  bills  or  notes  as  bills  or  notes  merely.  I 
am  of  opinion  that  they  are  not  invalid,  and  that  not  one  of  them  is 
invalid  or  impeached  by  the  securities,  whether  they  are  to  be  treated 
or  viewed  as  wholly  contemporaneous,  or  in  any  other  manner.  I  am 
convinced  that  the  bankrupt,  at  the  time  of  his  bankruptcy,  had  no 
defence,  l^al  or  equitable,  available  against  an  action  upon  the  bills 
or  notes.  The  concluding  proviso  of  the  first  section  of  the  latter 
statute  might  invalidate  a  mortgage,  charge,  or  Hen,  under  certain  cir- 
cumstances, but  in  my  opinion  does  not  cfefeat  or  impeach  the  valid- 
ity of  any  bill  or  note  described  in  the  body  of  the  section,  taken  as 
these  bills  or  notes  appear  to  me  to  have  been  taken,  band  fide^  not 
colorably,  nor  by  way  of  shift  or  evasion,  although  interest  at  a  higher 
rate  than  5/.  per  cent  was  formally  reserved  as  well  as  substantially 
contracted  for,  and  the  landed  security,  by  writing  <x  deposit,  or  both, 
for  the  payment  of  the  bills  or  notes,  was  contemporaneously,  whe- 
ther effectually  or  ineffectually,  given.  The  petitioner  is,  therefore,  I 
think,  right  in  his  present  contention  as  to  each  of  his  bills  or  notes ; 
and  the  bankrupt's  estate  should,  I  think,  bear  the  costs  of  the  peti- 
tion upon  each  'side,  including  the  expenses  of  the  petitioner  as  a 
witness  summoned  here,  and  examined  vivd  voce  before  us.  Proving, 
the  petitioner  must  give  up  the  documents  which  are,  or  profess  to 
be,  securities  for  the  bills  or  notes. 
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Jeninob  v.  Baily.^ 

April  23, 185S. 

Will  —  CdnstrucHan  —  Bequest  of  Merest  and  Dividends  of  Personal 
EstcUe  —  Absolute  Gift  of  Principal  Sum. 

A.  B.  devised  all  the  residue  of  her  real  estate  to  M.  8.,  her  heirs  and  asskns,  aod  she 
directed  her  executors,  after  payment  of  her  debts,  to  paj  to,  or  permit  and  suffer  M.  S. 
to  take  the  interest,  dividends,  and  profits  of  her  personal  estate :  and  she  bequeathed  to 
certain  parties,  after  the  death  of  M.  S^  the  sum  of  1.000/.;  and,  subsequently,  by  a  codi- 
cil, she  bequeathed,  after  the  death  of  M.  S.,  1,000/.,  sL  lOt.  per  cents  :— 

Held,  that  M.  S.  took  the  residue  of  the  testatrix's  penonal  estate  absolutely. 

Ann  Baily,  by  her  will,  dated  the  12th  Jane,  1830,  devised  unto 
Mary  Sparrow,  for  life,  all  her  real  estate ;  and  after  her  death,  the 
testatrix  gave  and  devised  to  Benjamin  Baily,  the  defendant,  his  heirs 
and  assigns,  a  house  at  Kensin^n ;  and  after  devising  a  house  each 
to  two  other  parties,  she  devised  and  bequeathed  as  follows :  —  ^  And 
all  the  rest,  residue,  and  remainder  of  my  real  estates  to  the  said 
Mary  Sparrow,  her  heirs  and  assigns  for  ever ;  and  my  personal  estate, 
after  payment  of  my  debts  and  mneral  expenses,  I  direct  my  execu- 
tors hereinafter  named  to  pay  to,  or  otherwise  permit  and  suffer  the 
said  Mary  Sparrow  or  her  assigns  to  take,  receive,  and  enjoy  the  inte- 
rest, dividends,  and  annual  profit  and  produce  thereof."  The  testa- 
trix then  gave  some  small  legacies,  and  continued  —  "  I  give  to  my 
dear  friend  Hannah  Rebecca  Dolbeare  100/. ;  and  from  and  after  the 
death  of  Mary  Sparrow,  I  give  to  James  John  Thomas  Hardwick 
and  Joseph  Merriman,  1,000/.,  to  be  equally  divided  between  them,  or 
the  survivors,  after  the  death  of  Mary  Sparrow; "  and  she  bequeathed 
legacies  to  Charles  Jenings  and  Benjamin  Baily,  and  appointed  them 
and  Mary  Sparrow  executors  and  executrix  of  her  will  The  testa- 
trix subsequently  addressed  a  letter  (which  was  afterwards  proved  as 
a  codicil  to  her  will)  to  Mary  Sparrow,  and  requested  her  to  pay  the 
several  legacies  therein  mentioned ;  and  on  the  21st  March,  1835,  the 
testatrix  made  a  codicil  to  her  will,  by  which  she  confirmed  her  will ; 
<^  and  after  the  death  of  Mary  Sparrow,  she  gave  and  bequeathed  to 
the  above-named  Charles  Jenings  the  sum  of  1,000/.,  3/.  10^.  per  cent 
reduced  annuities."  Ann  Baily,  the  testatrix,  died  on  the  7th  Octo- 
ber, 1836.  Her  executors  and  executrix,  after  paying  all  her  debts, 
and  the  legacies  payable  on  her  decease,  and  providing  for  those  pay- 
able on  the  decease  of  Mary  Sparrow,  were  possessed  of  the  clear 
residue  of  3,542/.  15^.  3<t,  3/.  10*.  per  cent  (afterwards  reduced  to  3L 
5s.  per  cent)  annuities,  the  dividends  of  which  were  paid  to  Mary 
Sparrow  during  her  life.  Mar^r  Sparrow  died  on  the  21st  August, 
1851,  having  appointed  the  plaintiff  her  executor.     The  above  annu- 
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hies  were  standing  in  the  names  of  Ann  Baily's  executors  and  execu<* 
trix.  This  snit  was  instituted  for  the  purpose  of  having  the  decision 
of  the  court  upon  the  construction  of  the  testatrix's  wiU,  the  question 
being,  whether  Mary  Sparrow  was  absolutely  entitled  to  the  residue 
of  the  testatrix's  personal  estate. 

Onrig,  Q.  C,  and  F.  T.  White^  for  the  plaintiff.  If  there  had  been 
no  legacies  given  after  the  original  gift  of  the  residue  to  Mary  Spar-' 
row,  no  doubt  could  have  arisen  as  to  who  was  entitled  to  take.  As 
Maiy  Sparrow  had  nothing  given  to  her  besides  what  the  residuary 
clause  in  the  will  contained,  it  was  clear  that  she  was  entitled  to  the 
annuities.     [They  cited  2  Rop.  Leg.  419,3d  ed.] 

K  Palmer^  Q.  C,  and  Ma/rtinea%  for  the  defendant,  the  next  of 
kin  of  Ann  Bailev,  contended  that  Mary  Sparrow  took  only  a  life- 
interest,  and  that  the  annuities  were  undisposed  of. 

RoMiLLT,  M.R.,  said  he  thought  there  were  sufficient  words  in  the 
residuary  clause  to  make  it  an  absolute  gift  of  the  residue  of  both 
the  real  and  personal  estate  to  Maiy  Sparrow.  As  the  will  originally 
stood,  it  was  clearly  an  absolute  gift,  and  the  only  question  was,  whe- 
ther the  subsequent  bequest  of  1,000Z.  to  the  four  persons  named,  and 
ako  the  bequest  of  1,0002.,  3^  10^.  per  cents.,  cut  that  gift  down  to  a 
life-interest  He  was  of  opinion,  that  although  the  expressions  used 
were  somewhat  ambiguous,  they  were  not  sumciently  strong  to  show 
that  the  testa^trix  intended  Mary  Sparrow  to  take  only  a  liie-interest 
in  the  residue.  It  was  to  be  observed,  that  the  testa^ix  treated  the 
subsequent  gifts  as  a  reduction  from  the  fund  given  for  the  benefit  of 
Mary  Sparrow,  which  she  would  not  have  done  had  she  contempla- 
ted giving  her  merely  a  life-interest  Some  weight  must  be  attached 
to  the  circumstance,  that  such  a  construction,  as  contended  for  by  the 
defendant,  would  produce  an  intestacy,  which  the  court  was  always 
most  anxious  to  avoid  causing.  Upon  the  face  of  that  will,  his  opi- 
nion was,  that  Ann  Bailey  intended  to  dispose  of  all  her  property  ; 
and  he  should,  therefore,  direct  that  the  annuities  be  transferred  into 
oonrt,  as  prayed. 


May  4,  1853. 

Practice  —  Short  Cause. 


KoLT  applied  for  leave  to  set  down  a  cause,  to  be  heard  as  a  short 
cause,  which  would  take  some  little  time,  but  would  not  probably 
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occapy  very  long.  The  interests  at  stake  were  very  large,  and  family 
arrangements  were  being  delayed,  until  the  decision  of  the  court 
could  be  had. 

Wood,  V.  C.  Will  it  take  more  than  ten  minutes,  Mr.  Rolt? 
All  causes  are  pressing ;  all  suitors  are  anxious  to  have  the  decision 
of  the  court  in  their  own  case  as  soon  as  possible.  I  cannot  defer  the 
other  suitors  of  the  court  except  under  special  circumstances,  and  I 
do  not  think  you  have  mentioned  any.  The  only  way  in  which  this 
cause  could  be  advanced,  is  by  setting  it  down  as  a  short  cause,  and 
it  ought  not  to  be  set  down  as  a  short  cause,  if  it  will  take  more  than 
ten  minutes. 


Williams  v.  Williams.' 

Maj  4, 1853. 

Practice — Cross-Examination  of  Plaintiff  after  an  Affidavit  filed  in 

jReplp. 

The  40th  section  of  the  15  &  16  Vict  c.  86,  aa  to  the  cross^zamination  of  witnesses,  applies 
as  weU  to  motions  for  decrees  as  to  other  proceedings. 

In  this  suit  notice  of  motion  for  a  decree  was  given,  and  affidavits 
were  filed  by  the  plaintiff  in  support  of  it,'~and  also  by  the  defendant 
in  opposition,  and  the  plaintiff  also  filed  an  affidavit  in  reply  to  the 
defendant's  affidavits.  The  defendant  thereupon  took  out  a  sum- 
mons at  chambers  for  the  purpose  of  having  a  barrister,  residing  at 
Liverpool,  appointed  as  examiner,  to  take  the  cross-examination  of 
the  plaintiff  The  plaintiff  appeared  before  the  chief  clerk,  and  ob- 
jected to  this  course.  The  chief  clerk  overruled  the  objection,  but 
subsequently  suggested  that  the  opinion  of  the  Master  of  the  Bolls 
might  be  obtained  on  an  application  being  made  to  the  court  to  stay 
proceedings  under  the  order. 

Shebbeare  now  moved  accordingly,  and  referred  to  the  15th  section 
of  the  15  &  16  Vict  c.  86,  and  to  the  22d  and  immediately  following 
orders  of  the  7th  August,  1852,  as  regulating  the  evidence  on  motions 
for  a  decree,  and  especially  to  the  26th  order,  whereby  it  is  directed, 
that  after  affidavits  filed  in  reply  no  further  evidence  on  either  side 
shall  be  used  without  leave  of  the  court ;  and  he  contended  that  the 
38th  section  of  the  act,  and  the  31st  and  following  orders  of  the  7th 
August,  1852,  applied  only  to  causes  in  which  issue  was  joined ;  and 
that  the  course  to  be  taken  by  the  defendant,  if  he  required  an  exami- 
nation of  the  plaintiff,  was  to  file  interrogatories  under  the  19th  sec- 
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tion  of  the  act ;  and  consequently  that  the  order  in  question  was 
irregular. 

RoMiLLYy  M.  R.  I  am  of  opinion  that  the  40th  section  of,  the  act, 
which  provides  for  the  examination  of  any  witness  orally,  for  the 
purpose  of  using  his  evidence  upon  any  claim,  motion,  petition,  or 
other  proceeding,  applies  to  every  case  that  can  arise,  and  that  it 
authorizes  the  making  of  the  order  complained  of.  The  court  has 
only  prescribed  the  time  when  an  affidavit  is  to  be  made.  It  seems 
to  me  reasonable  that  the  clause  should  apply  to  motions  for  a  decree 
as  well  as  to  all  other  proceedings.  The  words  are  of  a  general  cha- 
racter, and  it  is  the  obvious  sense  or  meaning  of  them  that  the  parties 
should  be  at  liberty  to  obtain  such  an  order  as  that  which  has  been 
made.  The  sections  of  the  act,  and  the  orders  which  have  been 
referred  to,  do  not,  as  it  appears  to  me,  at  all  control  the  power  given 
by  the  40th  section. 

Motion  refused. 


Richardson  v.  Jenkins.^ 

April  26, 1853. 

Declaration  of  Trust — Specialty — Seal — Surviving  Trustee  —  iVf- 
ority — Costs  of  Administration  Suit. 

Where  the  trust  deed  is  not  scaled  by  the  trustee,  his  breaches  of  trust  do  not  create  specialty 
^Us  against  his  estate. 

The  dedaration  of  trust  by  a  trustee  in  a  deed,  without  the  expression  of  an  agreement, 
amounts  to  a  contract  between  the  trustee  and  the  oestma  que  tnutent. 

Where  one  of  two  trustees  commits  breaches  of  trust  and  dies,  leaving  the  other  snrriving,  his 
estate  is  liable. 

A  creditor  by  bond,  in  which  the  heirs  of  the  obligor  are  bound,  is  entitled  to  be  paid  out  of 
die  real  estate,  in  preference  to  creditors  by  instruments  under  seal,  in  which  the  heirs  are 
not  expressed  to  be  bound. 

A  simple  contract  creditor  filing  his  bill  for  the  administration  of  the  testator's  assets,  is 
entitled  to  his  costs  of  the  suit  as  between  solicitor  and  client,  though  the  specialty  credit- 
on  exhaust  the  assets. 

This  suit  was  for  the  administration  of  the  estate  of  James  Robert- 
son. The  Master  had  made  his  report,  finding  that  there  were  specialty 
debts,  whic)i«  with  interest,  amounted  to  6,741/.,  and  simple  contract 
debts  amounting  to  the  sum  of  2,572/.  There  was  only  a  small  amount 
of  personal  estate,  and  some  real  estate,  insufficient  for  the  payment 
of  the  specialty  debts,  as  to  which  real  estate  Robertson  appeared  to 
have  died  intestate.     The  specialty  debts,  as  found  by  the  Master, 
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arose  principally  from  trast  funds  misappropriated  by  Robertsoa. 
The  plaintiff's  debt,  allowed  by  the  Master  as  a  specialty  debt,  arose 
from  a  sum  of  794/.,  the  product  of  the  sale  of  property  conveyed  to 
Robertson  by  a  trust  deed  of  the  8th  April,  1844,  in  which  it  was 
agreed  and  declared  between  and  by  the  parties  thereto,  that  Robert- 
son should  stand  possessed  of  such  product  upon  certain  trusts. 
This  deed  was  prepared  by  Robertson,  who  was  a  solicitor,  and  exe- 
cuted by  all  the  parties  to  it  except  himself,  and  he  had  acted  under 
the  trusts  of  it  Another  debt  arose  from  a  sum  of  3,440/.  placed  in 
Robertson's  hands  under  an  indenture  of  settlement  dated  in  1842, 
in  which  "  it  was  declared "  that  Robertson  should  stand  possessed 
of  certain  funds,  in  trust  for  a  person  named  Davis.  Another  debt 
due  to  Davis  arose  from  a  sum  of  535/.  which  had  come  to  the  hands 
of  Robertson  as  trustee  jointly  with  a  person  named  Snell ;  and 
another  debt  was  due  to  George  Nicholson  on  a  bond,  by  which 
Robertson  and  Snell  became  jointly  bound,  for  themselves  and  their 
heifs,  for  the  payment  of  sums  amounting  to  1,261/.  The  cause 
now  came  on  upon  further  directions.  Exceptions  had  been  taken 
by  different  parties,  but  by  arrangement  the  various  questions  were 
decided  as  on  the  bearing. 

Selwyn  and  C  P.  Phillips^  for  the  plaintiff.  We  claim  as  specialty 
creditors.  By  our  deed  the  property  was  conveyed  to  Robertson,  and 
he  took  possession  and  acted  under  the  trusts  of  it.  It  is  true  that 
he  did  not  execute  the  deed,  but  he  would  not  be  suffered  to  say  so, 
and  must  be,  in  this  court,  considered  to  have  executed  it ;  and  no 
person,  such  as  a  creditor  claiming  under  Robertson,  can  have  higher 
rights  than  Robertson  himself.  Montford  v.  Cadogany  19  Ves.  633, 
governs  this  case.  The  plaintiff  could  have  sued  at  law  on  covenant 
upon  this  deed.  Hawkins  v.  Sherman^  3  Car.  &  P.  459 ;  Wood  v. 
Hardistp,  2  Coll.  543;  10  Jur.  486;  Piatt  on  Cov.  10-18;  and 
Turner  v.  WardlCy  7  Sim.  83,  were  cited. 

Speedy  for  Messrs.  Davis,  contended  that  the  plaintiff's  debt  was 
not  a  specialty.  A  breach  of  trust  does  not,  of  itself,  constitute  a 
specialty,  {Adey  v.  Arnold^  16  Jur.  1123;  s.  c.  15  Eng.  Rep.  268,) 
unless  it  is  under  a  deed  which  of  course  is  of  no  avail,  unless  it  has 
been  sealed  by  the  person  sought  to  be  charged.  No  case  can  be 
produced  of  a  person  held  liable  on  covenant  who  had  not  himself 
executed  the  deed,  except,  perhaps,  the  case  of  covenants  running  w,ith 
the  land,  which  is  by  its  nature  exceptional.  Then  as  to  the  claim 
of  my  clients  to  be  considered  specialty  creditors.  Their  deeds  were 
executed  by  Robertson,  though  the  expression  Used  is /'declare,"  and 
not  "  agree ;"  yet  that  cannot  be  held  to  make  any  distinction.  Tur- 
ner  v.  WardUy  7  Sim.  83 ;  Mavor  v.  Davenporty  2  Sim.  227. 

Shapter,  for  Nicholson,  the  bond  creditor.  Neither  of  the  other 
creditors  pretend  to  bind  the  heirs  of  Robejrtson.  In  one  of  the 
cases  the  testator  was  one  of  two  trustees,  and  died  first,  so  that  the 
other  is  the  person  chargeable.  Richardson  v.  Horiony  6  Beav.  185.  As 
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to  the  plaintiirs  clcum,  specialty  debts  only  exist,  as  such,  at  law ;  and 
where  there  is  not  a  legal  specialty  debt,  an  equitable  specialty  debt 
will  never  be  created.  We  claim  priority  in  the  assets  which  have 
arisen  from  the  real  estate.  Debts,  though  due  under  seal,  in  which 
the  heirs  are  not  bound,  have  no  priority  under  the  3  &  4  Will.  4,  c. 
104.  Cummins  v.  Cummins,  3  Jo.  &  Lat.  64.  Then,  as  to  costs,  the 
plaintiff  filed  his  bill  at  first  as  for  a  breach  of  trust,  and  my  clients 
were  the  first  who  filed  a  creditors'  suit  though  their  bill  was  only 
for  the  specialty  creditors.  The  plaintiff  then  altered  his  suit  to  a 
salt  for  the  benefit  of  all  the  creditors,  and  he  succeeded  in  stopping 
my  suit ;  and  it  is  now  admitted  that  there  will  be  no  assets  for  the 
payment  of  his  debt ;  and  why  should  he  have  his  costs  ?  Young  v. 
Everest^  1  Euss.  &  M.  426.  The  costs  of  the  simple  contract  credi- 
tors who  have  proved  would  have  been  avoided  if  our  suit  had  pro- 
ceeded. 

Speedy  as  to  the  liability  of  the  survivor  of  two  trustees,  cited 
Wilson  V.  Moore,  1  My.  &  K.  126. 

G.  JH.  Giffard,  for  the  executors  of  Robertson. 

Selifft^  in  reply.  An  action  on  the  covenant  may  be  brought, 
though  the  defendant  has  not  executed  the  deed,  as  in  the  *case  of 
the  assignee  of  a  lease ;  so  that  it  is  not  a  general  rule,  that  at  law 
no  one  can  be  bound  on  specialty  unless  he  has  actually  executed 
the  deed ;  and  in  this  case  Robertson  is  quite  as  much  bound  as  if 
be  had  executed  the  deed. 

R.  T.  KiNSDERLEV,  V.  C.  The  order  that  I  make  in  this  case  must 
be  prefaced  by  a  declaration  that  it  was  by  consent,  and  at  the  re- 
quest of  all  parties,  that  I  heard  this  case  without  exceptions.  Five 
points  arise  here :  the  first  relates  to  the  debt  due  to  Mr.  Selwyn's 
client  A  trust  deed  was  executed,  by  which  certain  property  was 
conveyed  to  Robertson,  the  party  whose  estate  is  here  administered, 
upon  certaia  trusts,  one  of  which  was  for  sale,  and  then  to  stand 
possessed  of  the  product  upon  trusts,  not  necessary  to  refer  to.  Ro- 
bertson, who  prepared  and  was  a  party  to  the  deed,  never  executed  it; 
and  the  question  is,  whether,  that  being  an  instrument  not  under  the 
seal  of  Robertson,  assuming  that  it  amounts  to  a  contract  on  his 
part  to  apply  the  trust  money  in  the  manner  appointed  by  the  deed 
—whether  in  the  absence  of  Robertson's  seal  to  the  deed,  his  liability 
under  the  deed  constitutes  a  specialty  debt  against  his  estate.  The 
question  is,  in  fact,  this  —  whether  in  such  a  case  an  action  would 
lie  at  all  against  Robertson,  and  would  be  an  action  on  the  covenant 
Now,  the  discussion  of  this  case,  and  the  citations  made,  have 
brought  to  my  recollection,  that  when  I  was  sitting  as  Master,  pre- 
cisely the  same  question  arose  before  me,  and  was  argued,  and  these 
very  eases  were  referred  to,  and  a  case  in  Co.  Litt,  Adey  v.  Arnold, 
not  having  then  been  decided;  and  *I  recollect  feeling  considerable 
doubt  as  to  the  case  of  Wood  v.  Hardisiy,  2  Coll.  543 ;  10  Jur.  486, 
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whether  that  decision  was  upon  the  want  of  a  seal  or  upon  the  form 
of  the  deed.  To  the  best  of  my  recollection,  I  caused  the  Registrar's 
book  to  be  searched,  and  found  that  the  trustees  had  actually  sealed 
the  deed.  In  that  case  I  decided  that  the  debt  was  not  a  specialty 
debt  I  do  not  treat  this  as  any  authority,  but  I  confess  that  it  ap- 
peared to  me  then,  and  appears  to  me  now,  and  has  appeared  to  me 
on  every  occasion  when  it  has  ever  suggested  itself  to  me,  that  it  is 
difficult  to  comprehend  how  a  man  is  to  be  made  liable,  as  upon  a 
specialty,  upon  an  instrument  which  he  has  never  sealed  at  all.  There 
are,  no  doubt,  special  cases,  as  by  the  custom  of  London,  and  other 
customs,  but  they  stand  upon  special  customs,  and  other  cases  of 
covenants  running  with  the  land,  which  is  also  on  a  special  ground ; 
but  clearly  what  constitutes  specialty  in  an  action  of  covenant  is, 
that  a  man  has  agreed  to  do  a  certain  thing  by  an  instrument  under 
his  own  seal,  not  under  an  instrument  which  somebody  else  has 
sealed.  At  the  same  time,  however  strong  my  own  opinion  might 
be,  if  I  found  any  authority  upon  the  subject  deciding  that  act- 
ing under  a  deed,  though  it  was  not  sealed,  would  not  only  bind 
the  party  under  the  deed,  but  will  make  him  liable  upon  specialty, 
I  should  be  bound  to  follow  it ;  but  the  cases  cited  appear,  with 
a  single  exception,  to  be  of  no  authority  whatever  upon  the  sub- 
ject. Montford  v.  Cadogan^  19  Ves.  633,  was  not  a  question 
whether  a  trustee  not  having  sealed  was  liable  as  upon  a  specialty, 
but  whether  a  trustee  not  having  executed  the  deed  could  be  liable 
under  the  terms  of  it.  Wood  v.  Hardisiy^  according  to  the  terms  of 
the  report,  appears  to  have  been  a  case  where  a  trustee  had  not  sealed, 
whilst  in  fact  he  had  sealed.  The  case  of  Turner  v.  Wardle  does  not 
apply ;  and  the  only  case  in  favor  of  the  plaintiff  is  Hawkins  v.  SheV' 
man^  3  Car.  &  P.  459.  But,  after  all,  it  was  only  a  doubt,  and  I 
think  that  if  the  learned  judge  had  had  to  decide  it,  he  would  have 
come  to  the  conclusion  that  an  action  of  covenant  would  not  lie  in 
this  case.  In  Adey  v.  Arnold^  the  trustee  had  sealed  the  deed.  Now, 
under  these  circumstances,  I  think  myself  bound  to  determine  the 
case  upon  principle,  there  being  no  sufficient  authority  either  way 
that  the  want  of  the  seal  of  the  party  sought  to  be  charged  prevente 
it  from  being  a  specialty  debt  In  fact,  if  the  argument  of  the  plain- 
tiff was  to  prevail,  I  do  not  see  how  it  could  stop  short  of  this,  that 
if  by  a  deed  under  seal,  property  was  conveyed  to  a  person  as  a  trus- 
tee, not  a  party,  then  that  person  misapplying  the  property,  would  be 
bound  upon  specialtv,  though  not  under  his  seal  at  all,  but  under  the 
seal  of  somebody  else :  that  would  be  so  monstrous,  that  it  never 
could  be  intended.  My  opinion,  therefore,  is,  with  respect  to  the 
debt  due  to  the  plaintiff,  that  it  is  only  a  simple  contract  debt  The 
next  question  is  this  —  and  this,  I  think,  relates  to  the  case  of  Mr. 
Speed's  client^  who  seems  to  be  a  creditor  under  two  different  deeds 
—  one  deed  in  which  Robertson  was  the  sole  trustee ;  and  it  has 
been  ascertained  that  Robertson  misapplied  the  trust  moneys,  and 
made  himself  or  his  estate  a  debtor,  by  breach  of  trust ;  and  the  only 
question  is,  whether  the  form  of  the  deed  is  sufficient  to  cpnstitute  it 
a  contract  on  Robertson's  part,  because,  if  it  was,  he  had  sealed,  and 
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it  was  therefore  a  specialty  debt     The  deed  is  not  before  me,  but  I 
'Understand  that  the  word  "  agree  "  does  not  occur,  but  the  word  "  de- 
dare" —  "it   is   hereby  declared,"  66c.,  not  saying  whether  "it  is 
declared  by  the  trustee,"  or  "  by  the  parties  hereto ; "  and  the  ques- 
tion is,  whether  that  amounts  to  a  contract  on  his  part  that  he  would 
apply  the  trust  funds  in  the  manner  pointed  out ;  and  upon  this  point 
Adey  v.  Arnold  has  been  cited.     If  Liord  St   Leonards  had  deter- 
mined, that,  in  order  to  constitute  a  contract,  it  was  necessary  to  have 
the  word  "  agree,"  I  should  follow  that  decision,  and  decide  that  there 
ixras  here  no  contract ;  but  it  appears  to  me  clear,  that  where  the 
parties  to  a  deed  frame  it  so  as  to  express  that  their  deed  "  declares," 
that  will  amount  to  a  contract  between  them.     Suppose  the  contract 
for  a  purchase  to  be  in  form,  "  It  is  declared  between  the  parties  that 
A  will  buy  and  B  sell,"  could  it  be  sadd,  there  was  not  a  contract? 
It  is  clear  that  the  word  "  declare  "  is  sufficient,  and  it  is  a  declara- 
tion, not  of  the  seller  only,  but  of  the  other  parties  to  the  deed.     That 
is  quite  sufficient  to  constitute  a  contract     I  understand  Adei/  v. 
Arnold  to  decide,  that  if  it  was  nothing  more  than  a  conveyance  on 
trust,  it  would  not  amount  to  a  contract  in  point  of  form ;  but  I  do 
not  understand  that  it  is  decided  to  be  necessary  to  have  any  special 
\fyord  to  make  a  contract     I  am  of  opinion,  therefore,  that  Davis  is 
entitled  to  stand  as  a  specialty  creditor  in  respect  of  those  deeds. 
The  third  question  is  on  one  of  the  deeds  under  which  Davis  claims. 
Robertson  was  not  a  sole  trustee,  but  was  trustee  jointly  with  a  per- 
son named  Snell,  and  by  that  settlement  certain  funds  were  assigned 
to  Robertson  and  Snell  upon  certain  trusts.     Robertson  committed 
breaches  of  trust ;  SneU  might  have  been  a  party  to  them  and  equally 
liable,  but  that  is  not  before  me  at  present.     Robertson  having  died, 
leaving  Snell  surviving,  it  is  contended,  that  though  there  is  no  ques- 
tion that  this  is  a  contract  under  seal,  and,  therefore,  that  he  would 
b^  liable  if  sole  or  surviving  trustee,  yet  there  is  a  question  whether 
this  is  a  joint  obligation,  and  has  therefore  survived  to  Snell,  leaving 
Robertson's  estate  not  at  all  liable.     In  support  of  this  proposition, 
Richardson  v.  Bbrton^  6  Beav.  185,  is  cited,  and  there  the  Master  of 
the  Rolls  decided  that  at  law  the  liability  survived,  and  upon  a  bond 
equity  did  not  give  any  better  rights  than  you!  have  at  law ;  and  the 
Aliment  founded  upon  that  case  rests  upon  the  assumption  that  an 
obligation  here  by  these  trustees  is  a  several  obligation. 

But  it  appears  clear  that  each  trustee,  on  executing  the  deed  and 
sealing  it,  enters  into  a  contract  upon  his  own  part  that  he  will  exe- 
cute the  trust  as  far  as  in  him  lies.  It  is  the  case  of  a  party  who 
makes  himself  solely  liable  by  virtue  of  the  execution  of  the  deed ; 
and  otherwise  only  see  the  consequences  of  a  deceased  trustee  guilty 
of  breach  of  trust,  in  which  the  other  had  never  joined —  the  liability 
would  survive,  and  a  deceased  trustee  or  his  estate  would  not  be 
liable.  In  my  opinion,  therefore,  Davis  is,  as  to  this,  entitled  to  stand 
as  a  specialty  creditor.  The  fourth  creditor,  Nicholson,  is  on  bond 
under  seal,  in  which  his  heirs  are  bound,  and  he  contends  that,  as 
between  him  and  the  other  specialty  creditors,  he  is  entitled  to  be 
paid  out  of  the  real  estate,  in  preference  even  to  any  of  the  specialty 
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creditors.  Now,  the  liability  of  Robertson  as  a  trustee  under  the  other 
deeds  was  a  specialty,  but  not  an  obligation  which  bound  his  heirs, 
for  there  was  no  reference  to  them,  nor  could  there  be,  from  the  nature 
of  the  transaction.  Upon  the  clear  terms  of  the  act  of  Parliament, 
Nicholson  is  entitled  to  be  paid,  as  a  specialty  creditor,  out  of  the 
real  estate,  not  only  as  against  the  simple  contract  creditors,  but  as 
against  those  creditors  by  specialty,  in  which  the  heirs  are  not  named. 
The  only  remaining  question  is  as  to  the  costs.  The  present  plaia- 
tiff  filed  a  bill  as  for  a  breach  of  trust.  After  that  bill  was  filed 
Nicholson  filed  his  bill  on  behalf  of  himself  and  all  the  specialty 
creditors ;  after  that,  the  plaintiff  in  this  suit  amended  his  bill,  and 
made  it  a  bill  on  behalf  of  all  the  creditors  generally,  and  the  court 
directed  all  the  proceedings  in  the  other  suit  to  be  stayed.  It  appears 
to  me  clear,  that,  up  to  the  time  when  it  was  amended,  Nicholson 
must  have  his  costs  of  that  suit  out  of  the  estate ;  but  he  is  not  enti- 
tied  to  any  more.  Then  the  other  question  is,  whether  the  plaintifT 
should  be  allowed,  as  against  Nicholson,  his  costs  at  all ;  and  if  so, 
whether  as  between  solicitor  and  client,  as  it  is  contended  by  him. 
Younff  V.  Everest  was  cited  to  show  he  ought  not  to  have  any  costs 
at  all,  and  in  that  case  a  simple  contract  creditor  was  not  entitled  to 
have  his  costs  out  of  the  estate.  But  this  is  not  a  case  of  restrain- 
ing  an  action,  but  of  staying  proceedings  in  a  suit  in  equity  —  ah 
administration  suit  —  which,  if  it  had  gone  on,  would  have  involved 
nearly  aU  the  expenses  incurred  in  this  suit  It  is  true,  that  in  this 
case  the  specialty  creditors  may  take  the  whole  of  the  estate,  but  it 
does  not  appear  to  me  a  case  in  which  the  present  plaintiff  ought  to 
be  refused  his  costs ;  but  ought  they  to  be  as  between  solicitor  and 
client  ?  That  is  the  ordinary  rule  where  all  belongs  to  the  creditors, 
and  as  between  him  and  them  he  ought  to  have  his  costs.  But  does 
not  tha,t  apply  to  the  case  as  between  him  .and  the  creditors  of  his 
degree  ?  I  do  not  recollect  any  case  in  which  such  a  distinction  Wfis 
drawn.  I  confess  that  there  is  much  justice  in  the  argument,  and 
that  it  is  hard,  that  when  the  specialty  creditors  have  not  enough 
to  pay  them,  their  money  should  be  taken  to  pay  the  extra  costs 
of  a  creditor  of  a  lower  degree.  Rowlands  v.  Tuckerj  1  Russ.  &  M. 
636,  and  Barker  v.  Wardle^  2  My.  &  K.  818,  were  cited.  The  note 
of  Rowlands  v.  Tucker  is  very  short,  and  no  reasons  are  given.-  Ir 
confess  I  do  not  recollect  a  case  in  which  costs  were  refused  ;  being 
aware  of  cases  to  the  contrary,  and  there  being  that  express  decision 
on  the  subject,  I  think  I  ought  to  give  the  plaintiff  his  costs  as 
between  solicitor  and  client 
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-    rebruary  23,  1853. 

False  Recitals  in  a  Deed. 

f 

A  Toang  Udj,  a  few  months  after  she  came  of  age,  and  on  the  eve  of  her  marriage,  with  her 
ntber's  concurrence,  but  without  the  knowledge  of  her  intended  hosband,  made  an  absolute 
assJjgTmient  of  her  rcyersionaiy  interest  in  a  sum  of  stock  to  Uie  tmstee  thereof,  bj  a  deed, 
whidh  recited  a  contract  for  side  of  snch  stock  to  the  tmstee,  and  the  payment  of  the  pnr- 
cfaase-monej,  and  vpon  this  deed  was  indorsed  a  receipt  for  the  porcliase-monej,  signed 
bj  the  lady,  no  pnrcnase-money  haying  been  in  fact  paid :  — 

Bdd,  thai  the  falsehood  of  the  recitals  in  the  deed  alone  wonld  haye  been  sufficient  to  pre- 
rent  the  court  from  supporting  it  as  a  security,  to  the  amount  of  the  consideration  ex- 
pressed, for  a  larger  sum  due  mm  the  lady's  father  to  Uie  trustee  for  money  advanced  for 
tier  education. 

Grace  Dannelly  was  enticed,  under  the  will  of  her  great  grand- 
father, to  one  third  share,  subject  to  her  mother's  life-interest  therein, 
of  a  sum  of  l,083i  consols,  standing  in  the  name  of  Robert  Cobbold, 
as  the  trustee  thereof.  On  the  8th  November,  1844,  Grace  Dannelly 
attained  her  age  of  twenty-one  years.  On  the  25th  June,  1845,  being 
a\  the  time  engaged  to  be  married  to  the  plaintiff,  John  Lewellin, 
Grace  Dannelly  executed  a  deed  of  assignment,  dated  the  2l8t  June, 
1845,  which  recited  that  she  had  contracted  and  agreed  with  the  said 
Robert  Cobbold  for  the  absolute  sale  to  him  of  her  reversionary  inte- 
rest in  the  said  sum  of  stock,  at  and  for  the  price  or  sum  of  250^ ; 
and  the  deed  purported  to  be  in  consideration  of  that  sum,  received 
at  or  before  the  ensealing  and  delivery  thereof,  and  contained  the 
usual  acknowledgment  and  release  of  the  said  sum ;  and  upon  the 
deed  was  also  indorsed  a  receipt  for  the  purchase-money,  signed  by 
Gfrace  Dannelly.  The  deed  was  prepared  by  the  solicitor  of  her 
father.'  Gfrace  Dannelly  had  no  professional  aclvice,  and  the  intended 
husband  was  ignorant  of  the  transaction,  or  even  that  Grace  Dan- 
nelly was  entitled  to  the  stock.  On  the  26th  June  the  marriage  was 
solemnized.  No  settlement  was  ever  made.  It  appeared  that  Robert 
Cobbold  had,  at  the  request  of  her  father,  from  time  to  time,  during 
the  infancy  of  the  said  Grace  Dannelly,  advanced  considerable  sums 
of  money  to  him,  amounting  together  to  about  460Z.,  for  the  purpose 
of  educating  Grace  DanneUy  as  a  public  singer,  and  the  object  of 
the  assignment  was  to  reimburse  Robert  Cobbold  for  those  advances. 
It  also  appeared  that  Robert  Cobbold  was  not  a  party  to  the  prepa- 
ration of  the  deed,  but  was  aware  of  it,  and  believed  the  effect  of  it 
to  be  to  give  him  a  security  for  his  advances,  and  not  an  absolute 
assignment.  No  purchase-money  was  in  fact  paid.  John  Lewellin 
and  Grrace  his  wife  how  filed  their  bill  against  Robert  Cobbold,  pray- 
ing that  the  deed  of  the  21st  June,  1845,  might  be  declared  void,  a^nd 
might  be  decreed  to  be  delivered  up  to  be  cancelled. 
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J.  Russell,  Q.  C,  and  Battetij  for  the  plaintiffe.  The  defendant 
seeks  to  sustain  the  deed  as  a  security,  but  the  recitals  are  of  a  con- 
tract for  sale,  and  the  payment  of  the  purchase-money.  The  false- 
hood of  the  recitals  would  invalidate  the  deed  as  a  mortgage  deed. 
Watt  V.  Grove,  2  Sch.  &  L.  512.  Then,  a  lady  just  of  age  cannot 
give  security  for  her  father's  debt ;  such  a  transaction  is  presumed  ix> 
be  void.  Archer  v.  Hudson,  7  Beav.  551.  A  fortiori,  such  a  security 
cannot  be  given  by  the  lady  to  her  trustee  upon  the  fund  held  in  trust 
for  her,  and  still  less  can  such  a  transaction  be  supported  when  it  is 
made  on  the  eve  of  her  marriage,  without  the  knowledge  of  her 
intended  husband. 

Renshaw,  for  the  defendant,  claimed  that  the  deed  should  stand  as 
a  security  for  the  sum  therein  expressed  to  be  the  consideration,  and 
argued  that  the  debt  was  for  a  larger  sum  expended  for  necessaries, 
and  therefore  was  the  lady's  own  debt 

[Stuart,  V.  C.  Surely  the  defendant  might  have  sued  the  father 
for  it  The  most  favorable  view  of  your  case  would  be,  that  the  lady 
intended  to  become  a  surety  for  her  father's  debtl 

Here  there  was,  at  any  rate,  a  good  moral  consiaeration  for  the  deed, 
and  it  could  not  be  considered  a  fraud  upon  the  husband,  as  in  God- 
dard  v.  Snow,  1  Russ.  485,  where  no  such  consideration  existed.  Tke 
Countess  of  Strathmore  v.  Bowes,  1  Ves.  jun.  22 ;  De  Mannevile  v. 
Orompton,  1  V.  &  B.  354 ;  St.  George  v.  Wake,  1  My.  &  K.  610.  A 
woman  may  give  a  bond  for  an  antecedent  debt  just  before  marriage, 
without  her  intended  husband's  knowledge,  and  it  will  be  good 
against  him.  Blanchet  v.  Foster,  2  Ves.  sen.  264.  In  this  case  there 
was  no  fraud  upon  the  husband,  because  he  was  ign9rant  of  his 
intended  wife's  interest  in  the  fund. 

Stuart,  V.  C.  I  think  that  the  defendant,  Cobbold,  has  taken  an 
erroneous  view  of  his  rights  and  duties  in  regard  to  the  transaction 
impeached  by  the  bill.  The  bill  is  filed  by  the  husband  and  wife  to 
set  aside  a  deed  executed  by  the  wife  the  day  before  the  marriage. 
The  deed  was  framed  as  a  conveyance  and  assignment  to  the  defend- 
ant, Cobbold,  of  a  reversionary  interest,  to  which  the  lady  was  enti- 
tled under  the  will  of  a  relation,  her  mother  being  the  tenant  for  life. 
It  appears  that  Cobbold  was  the  trustee  of  this  fund.  The  lady  came 
of  age  on  the  8th  November,  1844,  and  the  deed  was  executed  on 
the  25th  June,  1845.  The  marriage  was  on  the  following  day  —  the 
26th.  The  case  made  on  the  part  of  the  defendant  to  support  this 
instrument  as  a  valid  deed  is,  tha4:  there  was  a  debt  due  to  him  from 
the  lady's  father  for  money  which  the  defendant  had  kindly  advanced 
to  enable  the  lady  to  be  educated  as  a  professional  singer.  The 
defendant's  case  is,  that  there  was  a  meritonous  consideration  at  least 
for  the  deed ;  for  that  if  the  debt  were  not  actually  the  debt  of  this 
young  lady,  yet  it  was  contracted  by  her  father  for  her  benefit,  in 
order  to  give  her  a  proper  education.  It  has  been  argued,  that  a  debt 
contracted  for  such  a  purpose  is  a  debt  for  nfecessaries ;  but  even  if  it 
were,  I  must  consider  it  in  this  case  to  be  the  debt  of  this  lady's 
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father.    What  I  have  to  decide  is,  whether  or  not  upon  this  transac- 
tion, impeached  by  the  bill,  the  deed  can  stand  as  a  security  for  a 
debt  due  from  this  lady's  father,  and  if  so,  to  what  amount     It  is 
insisted  that  the  deed  is  a  security  for  250/.,  as  the  amount  o(  the 
debt  for  which  the  lady  agreed  to  give  security.     It  is  not  necessary 
for  me  to  decide  whether  or  not  a  security,  given  the  day  before  her 
marriage  by  a  young  lady  a  few  n^onths  after  she  came  of  age,  with- 
out the  knowledge  of  the  intended  husband,  for  a  debt  due  by  the 
father  of  the  lady,  is  such  a  transaction  as  can  be  sustained  in  this 
courts  for  upon  the  facts  before  me  such  a  question  as  that  is  entirely 
excluded  ;  for  here,  upon  the  face  of  it,  the  transaction  is  not  a  secu- 
rity taken  for  the  payment  of  a  debt,  but  an  actual  sale,  for  a  con- 
sideration mentioned,  of  the  whole  reversionary  interest     The  deed 
sought  to  be  set  aside  is  a  deed  assigning  to  the  defendant  the  whole 
reversionary  interest  of  this  young  lady,  in  consideration  of  the  sum 
of  250/.,  for  which  sum  a  receipt  is  indorsed  on  the  deed,  and  signed 
by  the  young  lady  the  very  day  before  her  marriage,  without  the 
knowledge  of  her  intended  hu^and,  and  without  the  trustee  of  this 
fund,  who  was  himself  the  assign,  who  upon  the  face  of  the  deed 
was  the  purchaser,  and  who  was  present  at  the  marriage  on  the  fol- 
lowing day,  having  thought  it  any  part  of  his  duty  to  have  any  com- 
nfunication  with  the  intended  husband  on  the  subject  of  this  property 
at  alL     If  the  deed  could  be  sustained  as  a  security,  it  must  be  in  a 
transaction  entirely  fair  in  every  respect,  not  upon  one  that  represents 
the  matter  falsely.   This  deed,  instead  of  being  in  the  nature  of  a  sale 
only,  is  actually  a  sale  and  assignment  of  the  property,  and  was  exe- 
cuted as  such  sale  and  assignme'nt     It  recites  a  contract  for  sale  and 
the  payment  of  the  money,  both  of  which  recitals  the  defendant  ad- 
mits to  be  untrue.     In  that  state  of  things  I  should  think  it  would 
be  impossible  for  me  to  uphold  this  deed.     It  was  executed  without 
the  knowledge  of  the  husband,  and  was  an  assignment  to  the  trustee 
of  the  fund  for  a  consideration,  for  which  a  receipt  was  indorsed,  but 
not  one  sixpence  of  which  was  paid  ;  and  it  is  asked  that  it  should 
stand  as  a  security  for  a  debt  due  from  her  father.     The  falsehood 
of  the  whole  transaction,  a^  it  appears  on  the  deed,  makes  it  impos- 
sible to  hold  this  deed  valid.     The  defendant,  in  support  of  his  case 
for  holding  the  deed  to  be  a  security,  says  that  he  had  made  a  memo- 
randum, which  showed  that  there  was  to  be  a  right  to  redeem  his  pro- 
perty.   He  does  not  pretend  that  it  was  ever  communicated  to  the 
intended  husband,  or  put  into  the  possession  of  any  one  likely  to 
communicate  it  to   him.     The  deed  was  sent  to  Edinburgh  to  a 
brother  of  the  defendant  himself.  '  It  seems  to  me,  upon  the  whole 
transaction,  impossible  that  this  deed  should  be  sustsiined.     I  must 
set  it  aside,  with  costs. 
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Cartwright  V.  Cartwright.^ 
March  5  and  7,  1853. 

Husband  and  Wife —  Separation —  Cdndonation. 

On  the  marriage  of  T.  C,  in  1839,  his  father  settled  lands  upon  certain  trusts,  and,  amonff 
others,  in  trust  for  the  intended  wife,  for  life,  for  her  benefit,  and  for  the  maintenance  of 
the  children  of  the  marriage.  .There  was  a  provision  in  the  deed,  that  in  case  of  a  separa- 
tion, from  any  cause  whatever,  the  interests  thereby  given  to  the  wife  should  cease  and  go 
to  the  husband.  The  husband  and  wife  went  to  live  with  the  settlor,  (who  was  married  to 
the  mother  of  his  son*s  wife,)  but  after  a  short  time,  in  consequence  of  the  state  of  the 
lady's  health,  occupied  separate  apartments.  In  1846,  the  father-in-law  being  extremely 
violent  in  his  language  and  demeanor  to  both  his  wife  and  daughter-in-law,  they  went, 
with  the  knowledge  and  assent  of  T.  C,  to  live  at  D.  T.  C.  continued  to  live  with  his 
father,  but  kept  up  a  friendly  intercourse  with  his  wife  by  letter.  The  father  and  mother 
both  died  in  1849.  In  1850,  T.  C.  requested  his  wife  to  return  to  cohabitation,  but  she 
Infused,  and  on  inquiry  discovered  for  the  first  time,  that  he  had  committed  adultery  in 
1848.  This  fact  she  set  up  in  the  Ecclesiastical  Court,  to  prevent  compulsory  return  to 
cohabitation.  T.  C.  thereupon  took  the  present  proceedings  to  deprive  her  of  her  allow- 
ance under  the  settlement;  but  the  court  refused  to  interfere,  considering  that  it  woold  be 
interfering  on  behalf  of  a  wrongdoer,  to  enable  him  to  take  advantage  of  his  own  wrong- 
fhl  acts. 

A  separation  within  the  meaning  of  the  above  proviso  must  be  a  separation  capable  of  being 
enforced  against  the  husband;  therefore,  not  a  voluntary  separation  for  temporary  par- 
poses,  but  either  by  deed,  to  which  the  husband  is  a  par^,  or  by  sentence  of  a  competent 
court :  in  which  case,  if  the  sentence  is  grounded  upon  the  criminal  act  of  the  husband  him- 
self, he  cannot  come  to  a  court  of  equity  and  obtain  relief  founded  upon  that  sentence. 

Principles  which  govern  the  condonation  of  injuries  between  husband  and  wife. 

■ 
On  the  marriage  of  the  plaintiff,  Mr.  Cartwright,  Jan.,  in  1839, 
with  the  defendant,  lands  were  settled  by  the  father  of  the  husband 
to  the  use  of  the  husband  until  the  marriage,  and  then  to  him  for  life  \ 
and  after  his  decease,  to  pay  a  certain  sum  into  the  proper  hands  of 
the  wife  for  life,  for  her  separate  use,  without  power  of  anticipation, 
and  the  remainder  of  the  rents  and  profits  were  to  be  applied  for  the 
benefit  of  herself  and  the  maintenance  and  education  of  the  children 
of  the  marriage  ;  and  then  there  was  the  following  proviso :  —  "  Pro- 
vided always,  that  in  case,  from  any  cause  whatever,  a  separation 
should  take  place  between  the  husband  and  wife,  that  then  the  rents, 
issues,  and  profits  of  the  said  lands  and  premises,  and  all  interest 
therein  thereby  given  to  the  wife,  should  cease,  and  the  whole  of  such 
rents  and  pronts  should,  from  the  time  of  such  separation,  during  the 
joint  lives  of  the  husband  and  wife,  be  paid  to  the  husband."  'jRiere 
were  no  children  of  the  marriage,  and  there  had  been  a  separation 
under  the  circumstances  hereinafter  appearing.'  Mr.  Cartwright,  the 
father,  was  abready  married  to  the  mother  of  the  defendant,  Mrs. 
Cartwright,  jun.,  who  was  the  daughter  of  a  former  marriage,  and 
that  marriage  was  not  in  all  respect  a  happy  one ;  and  it  was  alkged 
that  it  was  the  experience  of  the  settlor  in  married  life  which  had 
induced  him  to  import  the  above  clause  into  the  marriage  settlement 
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of  his  son.  After  the  marriage  of  the  son  the  two  couples  continued 
for  some  time  to  reside  at  Hui  Hall,  the  seat  of  Mr.  Cartwright,  sen., 
but  the  differences  between  that  gentleman  and  his  wife  increased, 
considerably  in  frequency  and  intensity,  and  the  father-in-law  ex- 
tended his  dislike  also  to  his  daughter-in-law,  against  whom  he  made 
use  of  the  most  violent  language  and  threats  if  she  did  not  quit  the 
bouse.  The  daughter-in-law  had  not  good  health ;  and  after  one  or 
two  miscarriages  she  and  her  husband,  by  the  direction  of  her  medi- 
cal advisers,  occupied  different  apartments,  and  never  afterwards 
cohabited  as  man  and  wife.  This  was  some  time  previous  to  1846. 
In  1846,  Mrs.  Cartwright,  sen.,  left  Hill  Hall,  and  went  to  reside  at 
Derby.  Her  daughter,  the  defendant,  accompanied  her,  with  the  full 
knowledge  and  permission  of  her  own  husband,  Mr.  Cartwright,  jun., 
the  plaintiff;  and  the  defendant  continued  to«  reside  with  her  mother 
until  the  death  of  the  latter  in  1849.  During  this  interval,  the  plain- 
tiff and  defendant  corresponded  continually,  by  letter,  on  terms  of 
great  cordiality  and  affection.  Upon  the  death  of  the  mother  it  was 
expected  that  the  defendant  would  return  to  her  husband ;  but  she 
refused,  alleging  that  her  mother  had  made  her  swear  not  to  resume 
cohabitation.  On  the  29th  April,  1860,  the  father-in-law,  Mr.  Cart- 
wright, sen^  being  then  also  dead,  the  plaintiff  sent  a  formal  letter, 
written,  however,  in  terms  of  affection,  to  his  wife,  demanding  her  to 
return,  and  pointing  out  the  legal  steps  which  he  would  take  if  she 
refused  to  comply.  Upon  this  the  defendant  instituted  inquiries,  and 
in  June,  1850,  discovered  for  the  first  time  that  the  plaintiff  had  been 
in  the  habit  of  adultery  in  the  year  1848.  This  she  set  up  successfully 
against  all  attempts  of  the  plaintiff  to  reduce  her  to  cohabitation  by 
means  of  the  process  out  of  the  ecclesiastical  courts.  The  plaintiff 
then  filed  the  present  claim  against  her,  insisting  that,  by  the  separa- 
tion, she  had  forfeited  all  beneficial  interest  under  the  settlement, 
which  expressly  provided,  that  upon  a  separation,  from  whatever 
cause,  her  interest  should  cease  and  accrue  to  the  husband. 

Sussell  and  Terrell^  for  the  husband,  the  plaintiff,  referred  to  t^er- 
Um  V.  Lard  BrownloWj  1  Sim.,  (n.  s.)  464  ;  s.  c.  7  Eng.  Rep.  170,  as 
to  the  effect  of  the  proviso,  and  insisted  that  this  was  a  gift,  not  by 
the  husband,  but  by  a  third  party,  namely,  the  husband's  father,  who 
gave  a  qualified  interest  to  the  wife,  that  is,  so  long  as  she  should 
continue  to  reside  with  her  husband. 

[Wood,  V.  C.  If  there  is  now  any  sepamtion,  in  the  legal  sense 
of  the  word,  it  is  occasioned  by  and  grounded  on  this  —  that  the 
husband  has  committed  adultery.  What  "would  you  say  to  this  pro- 
viso—  a  gift  to  the  wife,  provided  that  if  the  husband  committed 
adultery,  then  her  interest  should  cease,  and  it  should  go  to  the  hus- 
band?] 

They  thought  that  the  decision  as  to  the  effect  of  such  a  limitation 
would  not  govern  the  present  case.  The  effect  of  conditions,  legal 
or  illegal,  according  to  the  circumstances,  was  discussed  in  Sir  Gre- 
gory Page  Turner's  case,  Cooke  v.  Turner^  17  Law  J.  Rep.  (n.  s.)  Exch. 
106,  where  there  was  a  condition  not  to  dispute  a  will.     There  is,  in 
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the  present  case,  no  contract  with  a  husband  and  wife,  nor  between 
husband  and  wife.  Generally  speaking,  husband  and  wife  are  not  to 
contract  for  a  separation ;  but  here  the  relation  did  not  exist  when 
4;his  proviso  was  made. 

Daniel  and  Amphlettj  for  the  wife,  the  defendant 

Russell,  in  reply,  cited  Sturgis  v.  ChampneySj  5  My.  &  C.  97.  Sup- 
pose a  gift  to  A  for  life,  with  remainder  to  B,  and  B  kill  A,  will  not 
the  remainder  take  effect  ? 

[Wood,  V.  C.  Do  you  mean  to  say  that  if  B  do  kill  A  he  can 
come  here  and  obtain  the  assistance  of  this  court  to  get  his  estate,  or 
to  get  an  account  of  rents  and  profits?  or  could  the  crown  come?] 

The  crown  would  have  no  equity.  B  himself  would  have  a  good 
equity. 

[Wood,  V.  C.  Put  a  much  lower  case;  suppose  a  limitation  to 
A,  so  long  as  a  tree  should  stand  upon  the  premises,  and  then  to  B, 
and  B  wrongfully  trespasses  upon  the  land  and  fells  the  tree,  could  he 
come  here  to  take  the  benefit  of  his  tortious  act  ?] 

Perhaps  not  The  cases  of  possible  abuse  of  such  a  condition 
were  pointed  out  in  The  Egerton  case,  (already  referred  to).  The 
answer  to  them  all  was,  that  the  abuses  were  no  part  of  the  proviso ; 
that  the  proviso  may  be  called  into  effect  by  innocent  or  by  criminal 
acts ;  but  the  possibility  of  its  being  called  into  effect  by  a  criminal 
act  will  not  affect  its  legality,  if  it  may  naturally  and  plainly  operate 
innocently.  Suppose  this  limitation  had  been  thus  made  by  the 
father  :  —  "I  give  to  you,  the  intended  wife,  for  the  joint  lives  of  you 
and  your  husband ;  but  if  you  choose  to  obtain  a  sentence  of  separa- 
tion from  bed  and  board,  your  interest  shall  cease."  This  proviso 
does  not  make  it  in  any  way  incumbent  on  the  wife  to  take  advan- 
tage of  the  faults  of  her  husband,  or  of  every  occasion  on  -which  she 
could  obtain  such  a  sentence. 

Wood,  V.  C.  This  is  a  painful  case,  and  if  I  had  to  determine  it 
solely  on  the  legal  effect,  whether  this  limitation  had  any  legal  effect 
or  not,  either  at  law  or  in  equity,  I  should  perhaps  take  more  time  for 
consideration.  But  this  case  stands  in  some  measure  upon  the 
peculiar  circumstances  and  the  position  in  which  the  plaintiff  finds 
himself,  in  being  obliged  to  come  here  and  compel  the  trustees  to 
hand  over  to  him  the  rents  and  profits  in  dispute.  Independently 
of  the  legal  validity  of  such  a  proviso,  this,  I  think,  is  a  question 
clear  of  doubt  The  proviso  is,  a  life-estate  having  been  given  to  the 
wife  for  her  separate  use,  and  the  property  coming  from  the  husband's 
father,  that  in  case  of  any  separation  between  the  husband  and  wife, 
the  rents  and  profits  are  not  to  be  paid  to  the  wife,  but  to  the  hus- 
band, during  the  joint  lives  of  himself  and  the  wife.  This  proviso  can- 
not, I  think,  point  to  any  accidental  separation — such,  for  instance, , 
as  going  to  nurse  a  sick  mother,  or  in  consequence  of  the  disputes  with 
her  father-in-law,  or  even  such  a  separation  as  would  be  occasioned 
by  her  husband  going  to  India,  and  her  health  not  permitting  her  to 
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accompany  him.  Looking  to  the  state  of  the  law  between  husband 
and  wife,  since  the  wife  cannot  voluntarily  separate  from  her  husband 
at  her  own  will,  and  the  husband  can  always  sue  for  restitution  of 
conjugal  rights,  I  think  the  separation  provided  for  in  this  settlement 
must  point  to  a  separation  by  contract.  No  court  of  equity  or  of 
law  will  construe  this  provision,  which  takes  away  the  wife's  life- 
estate  and  gives  it  to  the  husband,  to  apply  to  a  case  where  the  hus- 
band could  obtain  the  interest  by  his  own  wrongful  act  No  court 
of  law,  and  I  am  sure  no  court  of  equity,  will  give  the  clause  an 
interpretation  which  would  enable  him  to  do  this.  Assuming,  for 
the  purpose  of  argument,  that  the  limitation  is  valid,  the  question 
arises,  whether  such  a  case  has  arisen  as  to  entitle  the  husband  to 
the  aid  of  this  court  to  deprive  his  wife  of  the  provision  made  for 
her  maintenance.  A  separation,  in  point  of  fact,  takes  place  in  1846, 
in  the  first  instance ;  or,  if  the  living  apart  did  not  in  1846  amount 
to  a  separation,  then  at  any  rate  in  1850,  when  the  husband  sent  the 
letter,  which,  under  the  circumstances,  I  do  not  consider  an  improper 
letter,  w*ritten  in  fact  not  by  the  husband,  but  by  his  solicitor,  with  a 
view  of  bringing  matters  to  a  crisis  —  to  put  himself  in  a  position  to 
take  ulterior  proceedings  both  in  this  court  and  in  the  ecclesiastical 
courts.  In  1846,  however,  the  wife  left  the  house  of  her  father-in-law, 
partly  for  the  purpose  of  nursing  her  mother,  and  partly  also  from  the 
very  violent  conduct  of  her  father-in-law,  who,  to  the  strongest 
expressions  of  dislike,  added  actual  personal  threats  if  she  remained. 
This  led  the  husband  to  consider  that  there  was  nothing  improper  in 
his  wife  leaving  him.  He  saw  her  ofi^  and  she  came  to  Derby,  where 
she  lived  with  her  mother ;  and  although  the  husband  and  wife  never 
lived  together  again,  the  result  of  the  correspondence  has  been,  to 
my  mind,  to  show,  that  up  to  the  time  of  the  formal  letter,  in  1850, 
she  entertained  a  strong  affection  for  her  husband.  The  letters  varv 
in  the  warmth  of  their  expressions,  but  that  is  the  result,  in  my  mind, 
of  the  correspondence  down  to  March,  1850.  They  had  been,  in  fact, 
separated  for  some  time  previous  even  to  1846,  owing  to  the  state  of 
the  lady's  health.  [His  Honor  here  read  several  letters,  in  which  the 
wife  corresponded  with  her  husband  upon  subjects  of  domestic  and 
family  interest,  as  to  their  future  plans,  wishing  him  to  come  and  see 
her  at  Derby,  and  expressing  repugnance  to  return  to  her  father-in- 
law's  residence,  where  her  husband  habitually  resided,  but  no  repug- 
nance to  reside  with  her  husband  elsewhere.]  Then,  in  this  state  of 
things,  the  husband's  own  conduct  is  very  different  from  what  Mr. 
Eossell  has  represented  it  It  must  be  recollected,  that,  according  to 
my  view,  a  voluntary  separation,  to  be  able  to  call  the  proviso  into 
force,  must  be  with  consent  of  the  husband,  because  he  always  has 
his  remedy  against  any  separation  to  which  he  does  not  consent,  by 
a  suit  for  the  restitution  of  coiyural  rights.  Accordingly  the  hus- 
band never  considers  this  state  of  living  apart  as  a  separation ;  his 
language  is,  '^  There  never  has  been  a  separation,  no  cessation  of 
intercourse,  and  I  shall  take  proceedings  in  the  ecclesiastical  courts 
accordingly."     Take  this  test  —  suppose  a  suit  brought,  and  the  hus- 
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band  successful,  and  the  wife  returned  to  live  with  him,  could  it  be 
said  that  the  wife  had  forfeited  her  interest  ? 

That,  then,  is  the  position  of  the  parties  up  to  the  time  of  bringing 
this  suit  Then  the  lady  resorts  to  a  mode  of  defence  which  was 
perfectly  competent  to  her,  and  then  for  the  first  time,  on  making 
inquiries,  discovers  what  had  been  her  husband's  conduct  in  the 
mean  time.  The  law  does  not  impose  upon  any  wife  the  necessity 
of  separating  from  her  husband  for  infidelity  on  his  part,  because  it 
is  felt  not  to  be  a  disgrace  to  the  wife  to  condone  such  conduct ; 
whereas  the  usages  of  society  consider  it  an  indelible  disgrace  upon 
the  husband  to  condone  infidelity  on  the  part  of  the  wife.  But 
although  the  wife  may  condone  her  husband's  misconduct,  yet  she 
may  take  advantage  of  it ;  it  is  not  incumbent  on  her  to  condone  ; 
she  may  insist  on  that  defence,  as  she  might  put  for>^'^ard  the  cruelty 
of  her  husband,  to  avoid  being  compelled  again  to  live  with  the  hus- 
band who  had  thus  injured  her.  Then  the  case  stands,  that  in  1848, 
before  there  had  been  any  serious  attempts  of  getting  her  to  return 
to  his  society,  before  there  was  any  thing  like  a  permanent  separation 
meditated  —  the  letter  formally  demanding  her  to  return  having  been 
written  in  1850  — the  husband  at  that  time  has  given  her  cause  of 
offence,  which,  in  her  view,  she  cannot  condone,  and  which  the  law- 
says  is  a  sufficient  breach  of  conjugal  duty  to  prevent  her  being  forced 
again  to  live,  with  him,  unless  she  chooses  to  condone  it  I  am  told 
that  this,  then,  is  a  separation  for  just  cause,  and  so  what  the  deed 
means.  But  in  the  first  place,  I  do  not  find  this  word  in  the  deed, 
and  I  do  not  like  to  import  it  into  the  deed  ;  and  next,  I  am  at  liberty 
to  import  this,  that  the  separation  is  not  to  be  produced  by  the  act 
of  the  husband  only.  I  do  not  mean  such  an  act  on  the  part  of  the 
husband  as  makes  it  merely  disagreeable  to  her  to  remain,  but  such 
an  act  as  will  enable  her  to  resist  any  compulsory  return  to  cohabita- 
tion. Then  if  he  have,  by  deserting  her,  or  by  cruelty,  or  by  adultery, 
placed  a  legal  bar  between  himself  and  his  wife,  he  would  have  had 
great  difficulty  in  establishing  his  case  in  a  court  of  law ;  but  I  am 
sure  he  cannot  come  to  a  court  of  equity  and  say,  "  It  is  true,  it  is  by 
my  own  act  that  this  separation  has  grown  into  a  legal  and  positive 
separation,  and  that  but  for  my  misconduct  there  would  have  been 
no  positive  separation,  but  I  claim  this  benefit  arising  from  my  own 
misconduct"  There  may  be  excuses  made  for  the  conduct  of  the 
husband,  from  the  peculiar  circumstances  of  the  present  case.  I  do 
not  think  the  separation  can  be  attributed  to  any  want  of  proper 
affection  on  the  part  of  the  wife.  Whether  the  principal  cause  was 
her  ill  health,  or  whatever  may  have  had  something  to  do  with  it,  I 
cannot  shut  mv  eyes  to  the  effect  of  his  having  committed  this  fault 
It  is,  I  think,  the  only  ground  apparently  on  the  face  of  the  evidence 
upon  which  the  wife  can  insist  on  maintaining  the  separation.  I 
feel  bound  to  dismiss  this  claim,  and,  I  think,  dismiss  it  with  costs. 
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Ez  parte  Bailey  ;  in  re  Barbell,  a  Bankrupt^ 

April  29  and  May  6, 1853. 

Assignment  on  Eve  of  Bankruptcy  —  Act  of  Bankruptcy. 

Wbere,  on  the  ere  of  his  bankraptcy^  the  bankrupt,  upon  being  pressed  for, payment  by  a 
creditor,  executed  to  him  an  assignment  of  so  much  of  his  estate  and  effects,  as  to  render 
it  impossible  for  him  to  continue  carrying  on  his  trade,  this  was  held  to  constitute  an  act 
of  bankruptcy,  and  to  be  void  as  against  the  general  body  of  the  creditors  of  the  bankrupt 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner  Goul- 
bnrn,  whereby  he  bad  refused  to  allow  the  claim  of  the  petitioners, 
under  a  deed  of  assignment  of  the  principal  part  of  the  bankrupt's 
estate  and  effects,  executed  to  them  by  the  bankrupt  very  shortly 
before  the  adjudication.  The  petitioners  were  the  trustees  of  the 
Barnstaple  and  Chafford  Benefit  Building  Society,  of  which  the 
bankrupt  had  been  the  duly-appointed  treasurer,  from  the  2d  March, 
1847,  to  the  20th  December,  1851,  when  it  appeared  that  the  bank- 
rupt was  indebted  to  the  petitioners  in  the  sum  of  777Z.  Us.  9d.  for 
moneys  received  by  him  on  account  of  the  petitioners,  as  trustees  of 
the  society.  On  the  evening  of  that  day  the  bankrupt,  after  some 
hesitation,  at  the  instance  of  the  petitioners,  and  upon  an  intimation 
by  them  that  unless  he  did  so  they  would  take  steps  to  recover  the 
debt  due  to  them  from  him,  executed  the  deed  in  question  in  their 
favor.  The  deed  was  dated  the  20th  December,  1851,  and  made  be- 
tween the  bankrupt,  described  as  a  grocer  and  farmer,  and  also  as 
treasurer  of  the  Barnstaple  and  Chafford  Building  Society,  of  the  one 
part,  and  the  petitioners,  as  trustees  of  the  society,  of  the  other  part, 
and  thereby,  in  consideration  of  7772. 14^.  9(L  due  and  owing  by  the 
bankrupt,  as  treasurer  of  such  society,  to  the  petitioners,  the  bankrupt ' 
conveyed,  granted,  and  assigned  to  the  petitioners,  as  trustees  of  the 
society,  all  his  messuages,  land,  and  hereditaments,  wheresoever  and 
whatsoever,  and  all  other  freehold  hereditaments  in  or  upon  which  he, 
the  bankrupt,  had  any  legal  or  equitable  power  of  appointment  or 
dbposition,  to  hold  subject  to  certain  mortgages  thereon.  The  deed 
further  witnessed,  that,  for  the  consideration  aforesaid,  the  bankrupt 
thereby  covenanted  that  he  would  surrender,  at  his  own  cost  and 
charge,  all  his  copyhold  estate,  whatsoever  and  wheresoever,  in  which 
he  had  the  legal  estate  and  interest,  or  over  which  he  had  the  power 
of  appointment,  to  the  use  of  the  petitioners.  He  thereby  further 
granted  all  surplus  rents  and  profits  whatsoever,  whether  in  trust  or 
otherwise,  to  which  he  might  become  entitled,  and  also  all  legacies, 
devises,  and  interests  under  any  will,  and  also  certain  policies  of 
cnssurance,  and  all  sums  thereby  assured,  and  all  debts  and  sums  of 
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money  whatsoever  then  due  and  owing  to  the  bankrupt,  and  all  bills 
of  exchange  and  promissory  notes  or  other  securities  for  or  evidence 
of  such  debts,  and  all  books  of  account  in  which  such  debts  or  sums 
of  money  were  entered,  to  have,  and  receive,  and  enjoy  the  benefits 
thereby  assigned,  subject,  as  to  the  policies  of  assurance,  to  certain 
encumbrances  thereon ;  and  the  deed  then  declared  that  this  assign- 
ment was  byway  of  security  for  the  debt  due.  It  appeared  from  the 
evidence  that  the  mortgages  upon  the  freeholds  mentioned  in  the 
deed  were  equivalent  to  the  value  of  the  property  mortgaged,  or  nearly 
so,  and  that  the  only  property  of  any  subs^ntial  value  comprised  in 
the  deed  consbted  of  the  policies  of  assurance  and  the  debts.  The 
only  property  of  the  bankrupt  not  comprised  therein  —  namely,  bis 
stock  in  trade  and  furniture  at  Billericay,  where  he  carried  on  bis 
trade  as  grocer  and  tallow-chandler— .was  seized  by  the  sheriff  of 
Essex  on  the  morning  of  Monday,  the  22d  December,  1851,  under 
two  writs  of  execution,  one  of  which  was  for  508/.,  and  the  other  for 
112/.,  and  which  were  lodged  with  him  for  the  purpose  of  being  put 
in  force  at  three  o'clock  on  the  20th  December,  on  the  evening  of 
which  the  deed  of  assignment  to  the  petitioners  was  executed.  On 
the  24th  December,  1851,  the  adjudication  was  pronounced  against 
tbe  bankrupt,  in  conformity  with  the  prayer  of  a  petition  filed  on  the 
23d.  The  evidence,  though  it  did  not  show  a  personal  knowledge 
on  the  part  of  the  bankrupt,  when  he  executed  the  deed  of  assign- 
ment, that  execution  upon  two  judgments  was  upon  the  point  of 
being  enforced,  proved,  however,  that  the  deed  was  prepared,  and 
tendered  to  the  bankrupt  for  execution,  by  one  Woodward,  as  solici* 
tor  for  the  petitioners :  that  Woodward  had  for  some  years  a<;ted  as, 
solicitor  of  the  bankrupt,  and  had  only  ceased  so  to  be  considered  on 
the  19th  December,  1851,  when  he  acted  professionally  for  the  peti- 
tioners :  that  the  judgments,  upon  which  execution  was  levied  on  the 
22d  December,  had  been  recovered  some  years  back  against  the 
bankrupt,  Woodward  beine;  himself  plaintiff  in  the  one  case,  and 
acting  as  attorney  for  the  plaintiff  in  the  other :  and  lastly,  that  the 
warrants  to  put  the  judgments  in  force  were  sent  by  Woodward  him- 
self to  the  sheriff  on  Saturday,  the  20th  December,  shortly  before  the 
execution  by  the  bankrupt  of  the  deed  of  assignment.  After  the 
execution  of  the  deed  the  petitioners  obtained  possession  of  all  the 
books  of  trade  of  the  bankrupt,  and,  after  the  adjudication,  refused 
to  give  them  up  to  the  official  assignee.  Ultimately  an  order  of  the 
commissioner  was  taken,  by  arrangement,  that  the  books  should  be 
banded  over  to  the  official  assignee,  to  enable  him  to  collect  the 
assets  of  the  bankrupt,  and  that  the  official  assignee  should  hold  the 
assets  which  he  should  collect,  after  deducting  therefrom  the  expenses 
of  collection,  for  the  parties  who  should  be  found  to  be  entitled 
thereto.  The  sum  of  413/.  having  been  realized  by  the  official  as- 
signee, the  petitioners  made  claim  thereto  under  the  deed  of  assign- 
ment, but  the  commissioner  refused  to  allow  the  claim,  on  the  ground 
that  the  assignment  of  the  20th  December,  1851,  under  which  the 
petitioners  made  their  claim,  was  a  conveying  away  of  so  great  a 
part  of  the  estate  and  effects  of  the  bankrupt  as  to  render  him  inca- 
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pable  of  carrying  on  his  trade,  and  was,  therefore,  an  act  of  bank- 
raptcy. 

Swanstony  Q.  C,  Terrelly  and  Willesy  in  support  of  the  appeal, 
argued,  that  in  order  to  make  the  assignment  to  the  petitioners  of 
the  20th  December  an  act  of  bankruptcy,  and  void  as  against  the 
other  creditors  as  a  fraudulent  preference,  two  circumstances  must 
concur — first,  that  it  must  be  the  spontaneous  act  of  the  bankrupt, 
not  preceded  by  pressure,  or  even  by  a  demand  for  payment  of  his 
debt  on  the  part  of  the  creditor,  and  made  in  contemplation  of  the 
bankruptcy;  Ogden  v.  Stone^  11  M.  &  W.  494;  Oustel  v.  Booker^  2 
Exch.  691 ;  Cook  v.  Prilchardj  5  Man.  &  G.  329 ;  Moggr  v.  Baker^  4 
M.  &  W.  2^8;  Morgan  v.  Brmdrett,  5  B.  &  Ad.  289;  Aldred  v. 
Constable^  4  Q.  B.  694 ;  Ex  parte  Simpson^  1  De  Gex,  9 ;  and,  se- 
condly, that  the  deed  of  assignment  must  comprise,  and  purport  to 
pass,  the  whole  of  the  bankrupt's  estate  and  effects,  or  the  whole 
except  a  trifling  and  nominal  portion.  Siebert  v.  Spooner^  1  M.  &  W. 
714;  Compton  v.  Bedford^  1  W.  Bl.  362 ;  Ca/rr  v.  Burdiss,  1  C.  M. 
&  R.  443 ;  Law  v.  Skinner y  2  W.  Bl.  996.  In  the  case  before  the  court, 
however,  neither  of  those  circumstances  was  proved.  There  was  no 
evidence  showing  contemplation  of  bankruptcy  by  th^  assignor  at 
the  time  of  the  assignment;  and  the  evidence  went  to  show  that  the 
assignment  was  made  under  a  threat  of  legal  proceedings  on  the  part 
of  the  petitioners.  The  deed,  moreover,  did  not  comprise  the  furni- 
ture and  stock  in  trade  of  the  bankrupt,  which  constituted  a  material 
portion  of  his  property ;  and  there  was  nothing  to  show  that  the 
bankrupt  was  aware,  when  he  executed  the  assignment,  that  execu- 
tion had  issued  upon  the  judgments. 

RoU  and  Baglei/j  for  the  ^signees,  argued,  that  as  Woodward, 
who  had  acted  for  the  bankrupt  as  his  solicitor  down  to  the  19th  De- 
cember, 1851,  and  was  the  agent  of  the  petitioners  in  the  matter  of 
the  assignment,  had  then  directed  execution  to  be  enforced  upon  the 
judgments,  both  the  petitioners  and  the  bankrupt  must  be  taken  to 
have  known  of  the  actual  state  of  affairs  at  the  time  the  assignment 
was  obtained.  The  real  effect  of  the  deed  of  assignment  was  to 
convey  to  the  petitioners  the  whole  that  the  bankrupt  possessed.  The 
forniture  and  stock  in  trade,  though  not  comprised  therein,  were  al- 
ready bespoken  by  the  execution  creditors.  They  were,  in  fact,  bound 
from  the  time  of  the  delivery  of  the  warrant  to  the  sheriff  on  the  Sat- 
urday afternoon.  SotUhall  v.  Tomkinsy  2  Eq.  Ab.  381.  The  bankrupt, 
therefore,  was  clearly  insolvent  at  the  date  of  the  assignment,  and  the 
effect  of  that  act  could  not  but  be  to  disable  him  from  continuing  his. 
trade ;  and  it  amounted,  therefore,  to  an  attempt  to  make  a  different 
distribution  of  his  estate  to  that  which  the  law  would  make  upon  his 
insolvency.  Where  that  was  so,  the  deed  was  clearly  void  as  against 
the  creditors,  and  its  execution  an  act  of  bankruptcy.  Porter  v. 
Walkery  4  Man.  &  G.  686 ;  Lindon  v.  Sharpy  6  Man.  &  G.  895 ;  Dut- 
km  V.  Morrisony  17  Ves.  193.  Where  the  effect  of  the  assignment 
Was  to  defeat  or  delay  the  creditors,  it  was  unimportant  whether  the 
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bankrupt,  at  the  time  of  executing  it,  had  intended  it  so  to  operate  or 
not  Sluart  v.  Moody^  1  C.  M.  &  R.  777.  They  submitted  that  the 
assignment  was  tantamount  to  a  fraudulent  grant  or  conveyance  of 
the  bankrupts  property,  within  the  meaning  of  the  67th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  and  that  the  bankrupt 
must  be  deemed  thereby  to  have  committed  an  act  of  bankruptcy. 

Swanston^  in  reply. 

May  6.  Knioht  Bruce,  L.  J.,  said ;  The  question  in  this  case  is 
as  to  the  validity  or  invalidity  of  a  deed  of  mortgage  or  security  exe- 
cuted by  the  bankrupt  in  favor  of  certain  creditors,  the  appellants, 
very  shortly  before  the  petition  for  adjudication  in  bankruptcy — I 
mean  the  validity  or  invalidity  of  the  deed  as  against  the  respondents^ 
the  assignees  under  the  bankruptcy.  With  the  doctrine,  however,  of 
fraudulent  preference  —  at  least,  in  its  ordinary  sense  —  that  is,  the 
technical  sense  of  the  expression  — *  we  have  nothing  to  do,  for  the 
transaction  was  not  of  the  bankrupt's  seeking.  The  deed  was  ob- 
tained under  pressure  on  the  part  of  the  creditors  who  obtained  it, 
and  it  was  his  unwilling  rather  than  willing  act — a  state  of  things 
consistent,  nevertheless,  with  the  possibility  that  the  deed  may  have 
been  an  act  of  bankruptcy  within  the  67th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849 ;  or  it  may  be  void  as  against  the 
respondents,  as  contrary  to  the  policy  of  the  act  The  deed  was 
executed  by  the  bankrupt  between  eight  and  nine  o'clock  on  Satur- 
day evening,  the  20th  December,  1861,  and  the  petition  for  adju- 
dication in  bankruptcy  was  filed  on  the  23d,  and  the  adjudication 
took  place  on  the  24th  of  the  same  month.  The  adjudication, 
however,  does  not  depend  for  its  validity  upon  the  question  whe- 
ther the  de^d  is  valid  or  invalid  as  against  the  respondents:  It  is 
dear  that  the  bankrupt,  at  the  time  when  he  executed  the  deed, 
was  to  his  most  certain  knowledge  doubly  insolvent,  and  that  he  was 
then  subject  to  two  judgments,  upon  which  executions  on  that  day 
had  issued,  and  which  were  put  in  force  by  the  sheriff  against  the 
stock  in  trade  and  furniture  of  the  bankrupt  on  the  22d.  The  deed 
was  prepared  by  Woodward,  who  throughout  the  transaction  had 
acted  for  the  appellants  as  their  solicitor.  Mr.  Woodward  had,  down 
to  the  19th  December,  acted  as  the  bankrupt's  solicitor,  and  he  must 
be  taken  to  have  prepared  the  instrument  with  a  general,  if  not  a 
particular,  knowledge  of  the  insolvency  of  the  bankrupt's  affairs,  or 
at  least  to  have  had  reasonable  grounds  for  suspecting  them  to  be  des- 
perate. Woodward  was  plaintin  himself  in  one  of  the  judfi^ments  upon 
which  the  executions  were  issued,  and  was  the  attorney  lor  the  plain- 
tiff in  the  other,  and  had  directed  the  issuing  of  the  executions  before 
the  deed  was  executed;  and  he  obtained  the  deed  knowing  or  expect- 
ing at  the  time  that  the  executions  then  issued  would  be  put  in  force 
on  the  following  Monday  morning,  and  that  the  effect  of  the  execu- 
tions, with  the  deed,  or  of  the  deed  alone,  must  be  to  stop  the  bank- 
rupt's trade,  and  to  complete  and  publish  his  ruin.  It  is  plain,  from 
the  nature  of  the  deed,  and  the  amount  of  the  bankrupt's  property  and 


Digitized  by  VjOOQ IC 


COURTS  OF   CHANCERY,  1853.  55 

Ex  parte  Bailej ;  In  re  Barrell. 

debts,  that  if  the  executions  had  been  put  in  force  on  the  morning 
of  the  20tb)  as  they  were  on  the  22d,  and  the  bankrupt  had  executed 
the  deed  with  the  knowledge  of  that  circumstance,  the  deed  would 
have  been  void  against  the  assignees  under  the  bankruptcy,  as  com- 
prising substantially  all  the  available  property  of  the  bankrupt,  and 
as  inconsistent  with  the  continuance  of  his  trade.     It  is  said,  that 
when  he  executed  the  deed  he  was  not  aware  that  either  of  the  exe- 
cnlions  bad  issued.     Considering  the  nature  of  the  deed,  and  all  the 
circumstances,  I  think  that  this  makes  no  difference,  especially  as  he 
must  at  tiie  time  have  been  aware  of  Woodward's  connection  with  the 
judgments,  and  aware  that  Woodward,  knowing  what  he  did,  would 
not  delay  to  enforce  them  by  execution.     The  deed  was  dated,  &c 
[his  lordship  here  read  the  deed.]    Substantially  the  only  property  of 
aoy  value  comprised  in  the  deed  consisted  of  the  policies  of  insurance 
and  the  debts,  and  the  only  property  not  comprised  in  this  deed  was 
the  furniture  and  stock  in  trade,  which  were  seized  under  the  execu- 
tions, the  whole  of  which  cannot,  and  could  not,  be  fairly  considered 
to  have  been  more  than  sufficient  to  answer  the  sums  for  which  the 
executions  were  issued.     The  bankrupt's  books,  in  accordance  with 
the  terms  of  the  deed,  were,  as  the  evidence  has  satisfied  me,  deliv- 
ered to  the  appellants'  solicitor  on  the  20th  December,  to  enable  him 
to  ascertain  who  the  debtors  were,  and  give  them  notice  of  the  assign- 
ment, in  which  they  (the  books)  are,  by  express  words  included.     It 
appears  to  me  that  these  acts  of  the  bankrupt  were  inconsistent  with 
the  ordinary  probability  of  his  being  able  to  continue  to  carry  on  his 
trade  after  that  day.   It.  must  have  been  known  to  him  and  to  Wood- 
ward to  have  been  so,  whether  he  was  aware  or  ignorant  at  the  time 
of  the  actual  issuing  of  the  executions.     How,  with  all  the  debts 
assigned,  with  nothing,  or  nothing  but  furniture  and  stock  in  trade 
left,  and  his  books  given  up,  was  it  possible  for  him  to  go  on  ?  Being, 
as  I  am,  of  opinion,  that  the  execution  of  the  deed  and  the  delivery 
np  of  the  books  formed  part  of  the  same  transaction ;  being,  as  I  am, 
oi  opinion,  that  when  the  bankrupt  put  his  hand  to  the  instrument,  he 
could  not  but  have  known  that  all  chance  of  continuing  in  trade, 
iiairly  or  substantially,  or  otherwise  than  colorably,  was  by  that  act 
destroyed ;  considering  the  well  known  decisions  before  those  of  Por^ 
ter  v.  Walker  and  Lindon  v.  Shaft ;  and  considering  those  two  deci- 
sions also,  I  am  satisfied,  that  to  hold  this  deed  void  as  against  the 
respondents,  the  assignees  under  the  bankruptcy,  is  not  only  right, 
morally,  as  between  the  immediate  parties  to  the  present  controversy, 
and  not  only  for  the  general  interests  of  society,  but  warranted  both 
by  authority  and  reason.     I  am  of  opinion,  therefore,  that  this  appeal 
should  be  dismissed,  with  costs. 

TuRNFR,  L.  J.  I  concur  in  the  opinion  that  this  deed  is  void  as 
against  the  respondents.  Two  points  were  relied  upon  in  support  of 
the  deed,  the  first  being,  that  a  considerable  part  of  the  estate  of  the 
bankrapt,  namely,  his  stock  in  trade  and  furniture,  were  not  affected 
by  the  deed  ;  the  second,  that  there  was  no  proof  of  an  intention  on 
the  part  of.  the  bankrupt  to  defeat  or  delay  his  creditors.     As  to  the 
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first  point,  it  was  admitted,  that  if  all  the  estate  had  been  comprised 
in  the  deed,  it  would  have  been  void ;  but  it  was  argued,  that,  a  sub- 
stantial part  of  the  estate  not  being  cofbprised  in  the  deed,  the  case 
did  not  fall  within  the  principle  of  the  decisions  as  to  the  assignment 
of  the  entire  estate.  I  apprehend  that  the  true  principle  is,  whether 
there  was  such  an  assignment  as  to  prevent  the  bankrupt's  trade 
being  carried  on.  I  agree  with  the  commissioner,  that  carrying  on 
his  trade  means  carrying  it  on  in  the  ordinary  and  usual  course.  This 
doctrine  was  laid  down  by  Lord  Mansfield  in  the  case  of  Hooper  v. 
Smithy  1  W.  Bl.  441,  where  he-says,  "  Indeed,  if  a  man  makes  over 
so  much  of  his  stock  in  trade  as  to  disable  himself  from  being  a 
trader,  this  would  be  fraudulent ;  it  would  be  an  assifi;nment  of  his 
solvency."  This  doctrine  might  possibly  now  be  considered  as  going 
a  little  too  far,  but  it  nevertheless  shows  the  principle  upon  which  the 
cases  proceed ;  for  the  reason  why  an  assignment  of  the  entire  estate 
constitutes  an  act  of  bankruptcy  is  because  the  bankrupt  is  prevented 
thereby  from  carrying  on  his  trade ;  and  that  equally  applies  where 
the  trader  assigns  so  much  of  his  property  as  prevents  him  from 
carrying  on  his  trade  in  the  ordinary  way.  Now,  this  bankrupt  has 
assigned  all  debts,  and  all  bills  of  exchange  and  promissory  notes  and 
other  security,  and  all  books  of  account  in  which  such  debts  or  sums 
of  money  are  entered ;  and  it  is  impossible  to  say  that  the  trade  can 
be  carried  on  in  the  usual  and  ordinary  course  without  books  of 
account  evidencing  the  debts  contracted  in  carrying  on  the  trade.  I 
think,  therefore,  the  deed  cannot  be  supported  on  the  first  point. 
With  respect  to  the  second  point,  I  think  it  is  impossible  to  doubt, 
that,  under  the  circumstances,  the  intention  to  defeat  or  delay  his 
creditors  must  be  imputed  to  the  bankrupt.  It  was  ingeniously 
attempted  in  the  reply  to  support  both  points,  on  the  ground  that  the 
bankrupt  had  no  knowledge  of  the  intention  to  issue  execution  against 
him  upon  the  judgments.  In  my  opinion  that  attempt  failed  as  to 
the  first  point,  because  the  assignment  was  such  as  to  prevent  the 
trade  being  carried  on ;  and  as  to  the  second,  that  circumstance  would 
be  insufficient  to  establish  the  intention  of  continuing  to  trade  on  the 
part  of  the  bankrupt  I  therefore  concur  that  the  appeal  must  be 
dismissed,  with  coats. 


Bell  v.  Carter.^ 

April  12  and  14, 1853. 

Mortage  —  (Jonveyance  in  Trust  for  Sale —  7\me  to  redeem. 

Freehold  property  was  conveyed  to  A.  B.  in  truit  for  sale,  and  topaj  himself  his  debt.  'The 
deed  contained  a  proviso  tor  reconvejrknce  on  pa^onent  of  principal  and  interest,  and  a 
covenant  bj  A.  B.  not  to  sell  nnder  the  trust  until  six  months  after  notice  to  paj :  — 

1  17  Jut.  478. 
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Bddf  tiiat  the  object  of  the  tnut  being  to  secure  money,  it  was  in  the  nature  of  a  mortgage^ 
though  no  equity  of  redemption  was  expressly  reserved;  and  Uiat  A.  B.  was  not  entid^d 
to  a  decree  for  an  immediate  sale,  but  that  the  debtor  ought  to  have  six  months  to  redeem. 

This  suit  was  instituted  against  the  personal  representative  of  a 
testator  and  all  other  persons  interested  in  his  estate  and  effects.  The 
testator  some  time  previous,  to  his  decease  conveyed  certain  freehold 
hereditaments  and  premises  to  the  plaintiff  upon  trust  for  sale,  and 
the  bill  prayed  that  the  trust  might  be  carried  into  execution  under 
the  decree  of  the  court,  and  that  a  sale  of  the  property  might  be  made, 
and  the  proceeds  applied  in  payment  of  what  was  due  to  the  plaintiff 
for  the  principal  and  interest,  and  of  the  costs  of  an  attempted  sale 
of  the  property,  and  the  costs  of  the  suit ;  and  should  there  be  a  defi- 
ciency, then  that  the  testator's  assets  might  be  resorted  to,  to  make 
good  such  deficiency.  The  conveyance  was  made  to  the  plaintiff 
upon  trust,  in  case  the  testator  should  make  default  in  payment  to 
the  plaintiff  of  the  sum  of  6,000/.  and  interest  on  a  dav  named,  by 
and  out  of  the  rents  and  profits  of  the  property,  or  by  sale  thereof,  to 
pay  himself  the  principal  sum  and  interest,  and  to  pay  the  surplus,  in 
case  of  a  sale,  to  the  testator.  The  deed  contained  a  proviso  for  recon- 
veyance of  the  property  to  the  testator  on  payment  of  the  principal 
and  interest  and  also  a  covenant  by  the  plaintiff  that  he  would  not 
exercise  the  trust  for  sale  until  six  months  after  notice  to  the  testator 
to  pay  the  debt 

Palmer  J  Q.  C,  for  the  plaintifij  asked  for  a  decree  for  an  immedi- 
ate sale. 

Einglakey  for  the  defendants,  (some  of  whom  were  infants,)  claimed 
to  have  the  usual  time  given  for  them  to  redeem,  and  contended  that 
this  was  in  fact  a  mortgage,  although  peculiar  in  its  form.  The  pro- 
viso for  reconveyance  of  the  property  differed  only  in  form,  and  in  no 
degree  in  substance,  from  the  ordinary  proviso  for  redemption.  The 
trust  for  sale  .was  not  compulsory,  but  only  to  be  exercised  by  the 
]daintiff  at  his  option.  The  plaintiff  had  entered  into  possession  and 
received  the  rents  and  profits  of  the  property,  and  there  ought  to  be  a 
decree  for  an  account  against  him  as  mortgagee  in  possession.  The 
case  came  within  the  principle  established  in  cases  of  equitable  mort^ 
gages,  where  a  sale  was  directed,  but  time  given  to  redeem.  He 
cited  Parker  v.  JBbtiseJieldj  2  My.  &  K.  419 ;  Newton  v.  Aldousy  (there 
referred  to) ;  and  Thorpe  v.  Gartside,  2  Y.  &  C.  730. 

April  14.  RoMiLLY,  M.  R.  I  am  of  opinion  that  time  ought  to  be 
given  to  the  defendants  to  redeem  in  this  case.  The  deed  does  not 
expressly  reserve  any  right  of  redemption ;  but  this  is  not  the  ordi- 
nary case  of  a  trust  for  sale,  but  merely  a  conveyance  made  to  secure 
a  sum  of  money.  The  plaintiff  is  not 'entitled  to  have  the  trust  for 
sale  enforced  if  he  receive  his  principal,  interest,  and  costs..  At  any 
time  the  owner  of  the  property  might  pay  the  debt  to  the  plaintin, 
and  prevent  the  trust  from  arising ;  and  if  this  be  so,  it  is  obvious 
that  there  is  a  right  to  redeem.     The  question  then  arises,  what  is  the 
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proper  time  to  be  allowed  for  redemption  ?  Now,  I  think  the  proper 
time  is  that  usually  adopted  by  the  court  in  other  cases.  This  is,  in 
fact,  a  suit  by  a  mortgagee  for  the  purpose  of  enforcing  his  security ; 
and  the  fact  of  there  being  no  time  fixed  in  the  deed  for  redemption 
does  not  deprive  the  owner  of  the  estate  of  that  equity  which  this 
court  always  gives  him  against  the  persons  who  come  into  this  court 
to  enforce  their  security.  The  defendants  are  entitled  to  the  usual 
period  of  six  months  to  redeem. 


Mason  v.  Clarke.^ 

April  25  and  26, 1853. 

Will — Construction  —  Bequest  to  a  Married  Woman  and  her  Children. 

B.  H.  bequeathed  2,000^.  consolidated  annuities  unto  M.  W.  and  her  children,  and  directed 
that  the  residue  of  his  property  should  be  invested,  and  the  interest  thereof  paid  half-yearly 
to  M.  W.,  for  her  use  and  her  children,  until  E.  P.  H.  should  be  married,  and  her  first 
child,  that  lived  to  be  one  year  old.  The  testator  then  directed  that  all  the  consolidated 
annuities  remaining  in  his  name  should  be  equally  divided  between  M.  W.  and  £.  P.  H., 
for  their  use  and  their  children,  share  and  share  alike ;  and  in  case  E.  P.  H.  should  leave 
no  issue,  then  the  remaining  consolidated  annuities  should  devolve  to  M.  W.^s  children. 
M-  W.  had  only  one  child,  who  died  under  aee,  in  1790,  a  few  months  before  the  testator. 
E.  P.  H.  married,  and  had  only  one  child,  t3io  died  in  1805,  aged  seven  years.  E.  P.  H. 
died  in  1809,  and  M.  W.  died  m  1837  :— 

Held,  that  the  personal  representative  of  M.  W.  was  entitled  to  the  2,000?.  consolidated 
annuities,  and  that  the  residue  of  the  testator's  estate  was  undisposed  of,  and  belonged  to 
his  next  of  kin. 

Benjamin  Hunter,  by  his  will,  bearing  date  the  4th  January,  1790, 
bequeathed  as  follows:  —  "I  likewise  give  and  bequeathe  unto  my 
daughter,  Elizabeth  Parker  Hunter,  the  sum  of  2,000/.,  npw  in  the  3/. 
per  cent  consolidated  annuities,  and  her  children  lawfully  begotten 
in  wedlock  and  born  of  her  body.  I  likewise  direct  and  order  that 
the  interest  of  the  said  2,000/.  be  paid  to  Elizabeth  Parker  Hunter,  by 
my  executors,  half-yearly,  for  her  maintenance,  whilst  single,  and,  after 
wedlock,  the  said  2,000/.  to  be  transferred  in  her  name  for  her  own 
use,  and  her  children  aforesaid,  and  not  to  be  sold  out  of  the  3/.  per 
cent  consolidated  annuities  without  her  free  good  will.  I  likewise 
give  and  bequeathe  unto  my  daughter,  Maiy  Webster,  the  wife  of 
Captain  Thomas  Webster,  the  sum  of  2,000/.,  now  in  the  3/.  per 
cent  consolidated  annuities,  and  her  children  lawfully  begotten  in 
wedlock  and  born  of  h6r  body.  After  my  funeral  expenses,  debts, 
and  all  my  legacies  settled,  I  likewise  direct  and  order  that  all  the 
sums  of  money  standing  in  my  name  in  the  public  funds,  together 
with  all  my  household  and  other  goods  and  chattels,  of  every  deno- 
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mination  whatever,  with  all  the  sums  of  money  I  now  have  or  may 
hereafter  have  and  become  due  to  me,  such  as  arrears  of  salary,  and 
any  other  sums  due  to  me  from  government,  the  interest  of  all  which 
8ams  of  money,  when  placed  in  the  3^  per  cent,  consolidated  annu- 
ities, I  further  direct  shall  be  paid  half-yearly  to  my  daughter,  Mary 
Webster,  for  her  use- and  her  children  aforesaid,  until  Elizabeth  Parker 
Hunter  is  married,  and  her  first  child  that  lives  to  be  one  year  old.  I 
then  direct  and  require  that  all  the  sums  then  remaining  in  the  3Z. 
per  cent  consolidated  annuities  in  my  name  be  equally  divided 
between  my  two  daughters,  Mary  Webster  and  Elizabeth  Parker 
Hanter  aforesaid,  for  the  use  of  them  and  their  children,  share  and 
share  alike  ;  and  in  case  of  Elizabeth  Parker  Hunter  leaving  no  issue, 
all  the  said  sums  of  money  then  remaining  in  the  SL  per  cent,  con- 
solidated annuities  shall  devolve  to  my  daughter  Mary  Webster's 
children ;  and  in  case  of  Elizabeth  Parker  Hunter  dying  before  wed- 
lock, the  said  2,000/.  intended  for  her  shall  devolve  to  my  daughter, 
Mary  Webster,  and  her  children."  Mary  Webster  had  no  chud  at 
the  date  of  the  will,  but  she  was  then  pendente  with  a  child,  who 
died  in  infancy,  a  few  months  before  the  death  of  the  testator.  Eliz- 
abeth Parker  Hunter  married  Robert  Sanderson,  and  had  issue  one 
child  onlyy  a  son,  who  died  in  February,  1805,  under  age,  leaving  his 
mother  surviving;  and  Robert  Sanderson  became  his  administrator. 
Elizabeth  Parker  Sanderson  died  in  August,  1809,  and  Mary  Web- 
ster died  in  November,  1837.  A  suit  was  instituted  by  Sanderson 
for  the  purpose  of  obtaining  the  opinion  of  the  court  on  the  con- 
struction of  the  will ;  and  by  an  order  made  in  that  suit,  in  1816,  it 
was  declared  that  Robert  Sanderson,  as  administrator  of  his  son,  was 
entitled  to  the  bequest  of  2,000/.,  3/.  per  cent,  consolidated  annui- 
ties, bequeathed  to  Elizabeth  Parker  Sanderson  and  her  children ; 
and  that  one  moiety  of  the  residuary  estate  of  the  testator  was  undis- 
posed of  by  his  will,  and  belonged  to  his  next  of  kin  living  at  the 
lime  of  bis  decease.  A  supplemental  bill  had  been  filed  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  on  the  bequests  to  Mary 
Webster  and  her  children,  and  the  question  now  discussed  related  to 
them,  the  next  of  kin  of  the  testator  claiming  both  bequests  as  undis- 
posed ot 

IL  Palmer^  Q.  C,  for  the  plaintiffs,  representatives  of  some  of  the 
next  of  kin,  and  Roupell^  Q.  C,  C.  H.  Keene^  and  Kent^  for  the 
representatives  of  others  of  the  next  of  kin,  argued  that  both  the 
legacy  and  the  moiety  of  the  residuary  estate  were  bequeathed  to 
^fciry  Webster  for  life,  with  remainder  to  her  children,  and  that  on 
her  death  without  leaving  issue  both  funds  belonged  to  the  testator's 
next  of  kin,  as  undisposed  of  by  the  will.  The  same  words  in  the  , 
will  were  applied  to  both  gifts.  It  could  not  be  successfully  con- 
tended that  certain  words  in  one  instrument  imported  in  one  case 
that  a  party  took  an  absolute  interest,  and  in  another  that  the  same 
party  took  merely  an  interest  for  life,  with  remainder  over.  The  fol- 
lowing cases  were  cited : —  VaiAghan  v.  Lord  Headforty  10  Sim.  639 ; 
French  v.  Frenchj  11  Sim.  257 ;  Morse  v.  Morse,  2  Sim.  485 ;  Frog- 
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gatt  V.  WardeUy  14  Jar.  1101 ;  3  De  G.  &  S.  685;  Paine  v.  Wagner, 
12  Sim.  114;  Buffar  v.  Bradford,  2  Atk.  220;  Stone  v.  MMile,2  Sim. 
490 ;  Heron  v.  Stokes,  12  CI.  &  Fin.  161 ;  Newman  v.  NightingaU,  1 
Cox,  341 ;  Crawford  v.  Trotter,  4  Mad.  361 ;  Bain  v.  Lescher^  11 
Sim.  397 ;  and  Crockett  v.  Crockett,  2  Ph.  663. 

Tornano,  for  a  trustee  in  the  same  interest,  took  no  part  in  the 
discussion.  * 

Baily,  Q.  C,  and  R  F.  Smith,  contended  that  the  gift  to  the  parent 
and  children  made  them  joint  tenants,  and  consequently  Mary  Web- 
ster's representative  was  entitled  to  the  whole  fund.  The  words 
employed  in  the  gift  to  Elizabeth  Parker  Sanderson  ought  to  receive 
a  different  construction  to  those  in  the  gift  to  Mary  Webster,  the  cir- 
cumstances  in  the  two  cases  being  very  different  They  cited  De 
Witte  V.  De  Witte,  11  Sim.  41 ;  Scott  v.  Scott,  16  Sim.  47 ;  Bustard 
V.  Saunders,  7  Beav.  92;  Mayer  v.  Townsend,  3  Beav.  443 ;  Campbell 
V.  Brownrigg,  1  Ph.  301 ;  WU^s  case,  6  Rep.  17  b ;  B^ad  v.  Willis, 
1  Coll.  86 ;  and  Rop.  Leg.  1360. 

RoMiLLY,  M.  R.  The  only  difficulty  I  have  is  with  respect  to  the 
legacy.  I  have  none  with  respect  to  the  residue.  My  impression  is, 
that  the  legacy  follows  the  rule  in  WiUPs  case. 

]L  Palmer,  in  reply.  The  rule  laid  down  by  Lord  Langdale  in 
Edwards  v.  Edwards,  16  Jur  259 ;  s.  a  9  Eng.  Riep.  232,  is  one  of  the 
soundest  in  the  books,  and  ought  to  be  followed.  The  principle  of 
construction  is,  that  where  the  words  used  in  one  part  of  the  will  are 
defined  ^to  mean  one  thing,  so  similar  words  used  in  another  part  of 
the  same  will  ought  to  bear  the  same  construction*  It  would  be 
impossible  to  reconcile  all  the  reported  cases ;  but  if  Lord  Langdale's 
decision  were  followed,  the  point  might  then  be  considered  as  settled. 

April  26.  RpMiLLT,  M.  R.  With  respect  to  the  residue  in  this 
case,  I  entertain  no  doubt,  that,  in  the  events  which  have  happened, 
the  testator  died  intestate.  The  gift  of  the  residue  is,  ^  I  then  direct 
and  require  that  all  the  sums  then  remaining  in  the  3^  per  cent 
consolidated  annuities  in  my  name  be  equally  divided  between  my 
two  daughters,  Mary  Webster  and  Elizabeth  Parker  Hunter  afore- 
said, for  the  use  of  them  and  their  children,  &C.,  share  and  share 
alike,''  &c.  [His  Honor  then  read  the  whole  clause.]  It  is  obvious  to 
me  that  the  subject  of  the  gift  between  the  two  daughters,  are  to  the 
use  of  them  and  their  children,  share  and  share  alike,  and  that  of  the 
gift  over  in  the  case  of  their  dying  without  issue,  is  exactly  the  same. 
One  is,  <*  all  the  sums  then  remaining  in  the  consols ; "  and  the  other 
is,  ^  all  the  said  sums  of  money  then  remaining  in  the  consols."  I 
am  of  opinion,  therefore,  that,  upon  the  event  of  Elizabeth  Parker 
Hunter  dying  without  issue,  the  whole  subject  of  the  gift  was  given 
over  to  Mary  Webster's  children;  and  as  Mary  Webster  bad  no 
child,  the  gift  fails,  and  it  must  go  to  the  testator's  next  of  kin.    I 
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place  bat  little  weight  upon  the  circumstance  that  the  court  has 
already  decided  that  one  half  is  to  go  to  the  next  of  kin,  because  I 
do  not  understand  that  by  so  deciding  the  court  has  actually  decided 
that  the  other  half  is  not  so  to  go.     As  I  understand  the  order,  all 
that  was  applied  for  was  the  one  half  which  was  standing  in  the 
name  of  Elizabeth  Parker  Hunter,  and  consequently  the  court  was 
not  judicially  called  upon  to  decide  upon  the  other  half.      If  the 
court  had  decided  that  the  other  half  was  not  to  be  divided,  no  doubt 
it  would  have  gone  a  considerable  way  to  bind  me,  though  I  should 
not  have  been  able  to  see  upon  what  grounds  the  court  proceeded. 
Now,  with  respect  to  the  legacy  of  2,000/.  bequeathed  to  Mary  Web- 
ster, I  felt  more  doubt  about  that.     I  am  of  opinion  that  that  is  given 
to  Mary  Webster  in  a  different  manner  from  that  in  which  the  legacy 
of  2,000/.  is  given  to  Elizabeth  Parker  Hunter.     K  the  first  legacy 
had  been  given  to  Eliz&eth  Parker  Hunter  and  "  her  children  law- 
fully begotten,"  and  the  court  had  decided  that  that  gave  her  only  a 
life-interest,  it  no  doubt  would  have  governed  this  case  —  at  least, 
assuming  that  the  circumstances  had  been  the  same.     But  the  cir- 
cumstances vary  materially  in  many  respects.     In  the  first  place, 
Elizabeth  Parker  Hunter  was  a  spinster  at  the  time  the  testator  made 
bis  wiJJ,  and  therefore  had  no  child,  or  any  contemplation  of  children 
at  that  time ;  whereas  Mary  Webster  not  only  was  married,  but  was 
actually  pregnant  with  a  child,  and  consequently  there  was  a  child 
actually  then  in  existence  to  whom  the  property  might  be  intended 
to  be  given,  and  in  which  case  the  rule  in  WilcPs  case  might  be  appli- 
cable to  this  case.     Again :  the  words  which  follow  Elizabeth  Parker 
Hunter  show  clearly  that  she  could  not  have  been  intended  to  take 
the  absolute  interest  in  the  gift,  for  the  will  goes  on  to  say,  "  I  direct 
the  interest  of  the  2,000/.  to  be  paid  to  Elizabeth  Parker  Hunter  for 
ber  maintenance  whilst  single,  and  after  wedlock  the  2,000/.  to  be 
transferred  in  her  name,  for  her  use  and  her  children  as  aforesaid,  and 
not  to  be  sold  out  of  the  3/.  per  cent,  consolidated  annuities  with- 
out ber  free  good  will."     It  is  obvious  th^t  the  testator  did  not  mean 
to  dispose  of  it  at  once  among  them,  because  it  is  to  be  transferred 
into  ber  name,  for  her  own  use  and  that  of  her  children ;  it  would  be 
making  her  the  trustee.     The  direction  is,  that  it  should  not  be  sold 
out  without  her  free  good  will.     It  would  appear  by  this  informally 
drawn  will,  that  the  testator  supposed  there  would  be  some  other 
name  besides  that  of  the  daughter  in  which  it  would  stand,  or  else 
that  direction  that  it  should  not  be  sold  without  her  free  good  will 
would  really  be  of  no  effect,  and  would  be  inoperative ;  and  the  addi- 
tion of  those  words  evidently  qualifies  the  gift     But  if  he  intended 
to  qualify  the  gift  in  like  manner  to  Mary  Webster,  why  did  he  not 
introduce  words  so  qualifying  it?     You  cannot  import  exactly  the 
same  words  into  the  gift  to  Mary  Webster  as  are  used  in  that  to 
Elizabeth  Parker  Hunter,  because  the  circumstances  were  not  the 
same.     The  direction  of  the  application  for  her  maintenance  while 
she  remained  unmarried  would  have  been  unnecessary  as  applied  to 
Mary  Webster,  but  it  had  a  very  distinct  and  obvious  meaning  as 
applied  to  Elizabeth  Parker  Hunter.     Now,  I  quite  concur  in  the 
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proposition,  that  where  a  testator  has  used  words,  or  a  set  of  i^ords, 
in  one  part  of  the  will,  cceteris  paribus  it  is  to  be  assumed  that  the 
same  words,  or  the  same  set  of  words,  are  to  bear  the  same  meaning 
in  another  part  of  the  will ;  but  it  does  not,  therefore,  follow,  that 
because  the  testator  has  added  a  qualification  to  a  particular  set  of 
words  in  one  part  of  the  will,  expressly  qualifying  the  previous  eift, 
therefore  you  are  to  infer  that  he  intended  to  introduce  that  qualinoa- 
tion  over  again  in  another  part  of  the  will,  where  be  has  omitted  that 
qualification.  It  is,  in  point  of  fact,  not  the  introduction  of  particu- 
lar words,  but  the  introduction  of  a  proviso  to  cut  down  and  alter 
the  effect  of  the  words,  which  otherwise  would  have  a  particular 
meaning,  and  it  would  rather  be  to  be  inferred  that  the  absence  of 
that  qualification  in  another  case  was  to  import  the  meaning  of  the 
testator  that  he  did  not  intend  so  to  qualifv  it  I  admit  that  it  is 
not  easy  to  reconcile  all  the  cases  upon  the  subject,  but  I  think  it 
may  generally  be  said,  that  where  a  testator  rives  property  to  a 
woman  and  her  children,  or  to  a  man  and  his  children,  and  there  are 
children  then  in  existence,  and  there  is  nothing  else  in  the  gift,  the 
children  and  the  wife,  or  the  father,  take  the  property  together,  either 
as  joint  tenants  or  as  tenants  in  common,  according  to  the  words  of 
the  will ;  but  if  there  are  any  superadded  wor^s  which  import  a  de- 
sire that  the  property  should  be  settled,  the  court  will  lay  hold  of  the 
words,  and  will  infer  a  gift  to  the  parents  with  remainder  to  the 
children.  Now,  with  respect  to  the  legacy,  there  are  no  words  that  I 
can  find  importing  such  a  gift  The  gift  is,  '<  I  likewise  give  and 
bequeathe  unto  my  daughter,  Mary  Webster,  the  wife  of  Captain 
Thomas  Webster,  the  sum  of  2,000/.,  now  in  the  3/.  per  cent  con- 
solidated annuities,  and  her  children  lawfully  begotten  in  wedlock 
and  born  of  her  body.''  She  had  at  that  time  one  child,  who  in  con- 
templation of  law  was  in  esse^  though  not  actually  born.  There  arc 
no  words  importing  any  settlement  whatever ;  and  I  am  of  opinion, 
therefore,  upon  the  construction  of  this  will,  that  the  legal  personal 
representative  of  Mary  Webster  is  entitled  to  the  legacy  of  2,0002., 
but  that  the  next  of  kin  of  the  testator  are  entitled  to  the  whole  of 
the  residue.  Costs  to  be  apportioned  out  of  the  two  funds,  in  pro- 
portion to  their  amounts. 


Wing  v.  Harvey.^ 

February  22,  1853. 

New  Practice  —  Production  of  Documents  —  Claim. 

The  plaintiff,  in  a  suit  by  claim,  moved  for  the  production  of  certain  documents  described  hi 
.  the  summons  against  the  defendant,  upon  an  affidavit  by  the  plaintiff  ^s  solicitor,  that  he 
believed  that  the  documents  were  in  the  defendant's  possession. 

• ^ 
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ne  defendant's  affidajits  not  contanung  a  yery  distinct  admission  of  the  possession  of  the 
required  docoments,  the  order  for  production  was  refused. 

SaMe,  that  in  a  suit  by  claim,  the  plaintiff  ought  to  file  an  affidavit,  with  interrogatories,  to 
obtain  the  necessary  admissions  on  which  to  move  for  production. 

This  -was  a  suit  by  claim  against  the  defendant,  as  representing 
the  Norwich  Union  Assurance  Society,  to  recover  the  amount  of -two 
policies  of  assurance,  alleged  to  be  void  at  law  under  the  conditions 
of  the  policies,  precluding  the  assured  party  from  going  beyond  the 
limits  of  Europe.  One  of  the  grounds  of  the  equitable  claim  was, 
that  in  similar  cases  it  had  been  the  general  practice  of  the  society  to 
waive  the  forfeiture.  The  plaintiff  had  obtained  a  summons  at  cham- 
bers for  the  production  upon  oath  by  the  defendant  of  various  classes 
of  documents,  of  which  the  first  required  were  described  in  the  sum- 
mons as  follows:  —  "All  letters  and  copies  of  letters,  papers,  and 
writings  in  the  possession  or  power  of  the  society  in  the  claim  men- 
tioned, or  the  directors,  managers,  secretary,  actuary,  clerk,  servant, 
solicitor,  or  agent  of  the  said  society,  which  have  been  received  from 
Edward  Lockwood,  deceased,  in  the  said  claim  mentioned,  or  any 
other  agent  of  the  society,  containing  any  notice  or  information  oi 
the  departure  or  death  beyond  the  limits  of  Europe  of  any  person  on 
whose  life  any  assurance  has  been  effected  with  the  said  society." 
The  second  class  required  were  similar  letters  and  copies  of  letters 
from  the  society  to  iSdward  Lock  wood,  or  other  ageniis.  The  third — 
*^  And  all  minutes,  orders,  and  resolutions  of  the  directors  or  mana- 
gers of  the  society,  and  in  such  possession  or  power  as  aforesaid, 
restoring  or  reviving,  or  relating  to  the  restoration  or  revival,  of  any- 
life  assurance  effected  with  the  said  society  which  has  become  void, 
or  forfeited,  or  voidable  by  reason  of  any  breach  of  the  conditions 
thereoH"  Other  document  were  specified  by  descriptions  similar  to 
the  above  examfdes.  The  summons  was  adjourned  by  the  chief 
clerk,  to  be  argued  in  court  It  was  supported  by  an  affidavit  of  the 
plaintiff's  solicitor  of  his  belief  that  the  said  society  had  in  their  pos- 
session the  various  documents,  repeating  the  description  in  the  sum- 
mons. The  defendant's  solicitor  made  an  affidavit,  admitting  the 
possession  of  a  great  quantity  of  books,  papers,  letters,  and  other 
documents  relating  to  the  business  of  the  said  society,  but  whether 
any  of  them  related  to  or  contained  instructions  respecting  the  resto- 
ration or  revival  of  assurances  effected  with  the  said  society  which 
bad  become  void  or  voidable  the  deponent  stated  that  he  could  not 
say,  but  be  further  stated  that  he  had  communicated  to  the  plaintiff 
by  a  letter,  which  was  made  an  exhibit,  that  the  defendant  would  be 
happy  to  produce  "  all  reasonable  documents."  The  affidavits  for  the 
defence  to  the  claim,  which  were  read  on  the  present  motion,  admitted 
the  possession  of  certain  of  the  documents  required. 

FookSj  for' the  motion,  cited  The  Rochdale  CancU  Company  v.  Eing'j 
15  Beav.  11. 

Rogers^  contra. 
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Stuart,  V.  C,  said  that  he  was  aware  of  the  case  cited,  and  had 
conversed  with  the  Master  of  the  Rolls  concerning  it.  It  did  not  a^ect 
his  opinion  on  the  present  occasion,  that  the  evidence  was  insufficient 
for  the  purposes  of  this  motion.  The  plaintiff  should  have  filed  an 
affidavit  with  interrogatories,  which  was  a  practice  now  sanctioned, 
or  should  have  proceeded  by  bill  instead  of  claim,  and  obtained  an 
answer,  making  a  case  for  the  production,  and  ought  not  to  rely  only 
on  his  own  affidavits,  and  on  letters  from  the  defendant  on  this  sub- 
ject of  the  documents  of  which  he  wished  to  have  the  production. 


Watson  v.  Alcock.^ 

March  U,  1853. 

Surety  discharged  by  Neglect  of  the  Creditor. 

A  father  became  surety  for  his  8on*s  debt  on  a  current  account  with  his  banker  to  the  extent 
of  1,000/.  Subsequently,  the  son,  requiring  a  further  advance  of  30O/.,  with  the  father's 
knowledge,  gave  a  warrant  of  attorney  to  cover  the  whole  debt  to  the  bank,  and  an  agree- 
ment was  entered  into,  that  the  warrant  of  attorney  should  not  affect  the  guarantee,  bat 
that  the  bank  should,  on  request  of  the  father,  enter  up  iudg^ent  and  levy  execution  on 
the  warrant  of  attorney  asrainst  the  son,  for  the  whole  debt  The  warrant  of  attorney,  not 
having  been  properly  filed,  was  void  against  the  assignees  of  the  son  on  his  becoming 
bankrupt : — 

Bdd^  that  this  being  by  the  neglect  of  the  bank,  discharged  the  suretyship  of  the  father. 

In  February,  1850,  John  Watson,  son  of  the  plaintiff,  applied  to  the 
Craven  Bank,  to  whom  he  was  then  indebted  on  a  current  account, 
for  a  further  advance  on  such  account,  which  the  Craven  Bank  agreed 
to  make  in  consideration  of  an  agreement  or  guarantee  in  writing, 
dated  the  14th  February,  1850,  made  and  signed  by  the  plaintiff  and 
John  Watson  the  son,  whereby  the  plaintiff  agreed  with  the  Craven 
Bank  to  guarantee  and  be  accountable  to  them  for  the  due  payment 
of  any  money  then  due,  or  which  might  become  due,  from  John  Wat- 
son the  son  to  the  Craven  Bank,  but  limited  to  the  amount  of  1,000^; 
provided,  that  if  the  "plaintiff  should  give  notice  in  writing  to  the 
Craven  Bank  determining  the  guarantee,  he  should  be  liable  only  to 
the  extent  aforesaid  for  the  amount  due  from  John  Watson  the  sou  to 
the  Craven  Bank  at  the  time  of  giving  such  notice,  but  not  for  any 
money  advanced  or  liability  incuned  by  the  Craven  Bank  subsequent 
to  the  date  of  sxxth  notice.  The  Craven  Bank  subsequently  advanced 
moneys  to  John  Watson  the  son,  which,  with  the  moneys  previously 
advanced  by  them,  amounted  to  the  sum  of  1,000/.  In  March,  1851, 
John  Watson  the  son,  beine  again  in  want  of  money,  applied  to  the 
Craven  Bank  for  a  further  loan  of  800/.,  which  they  then  advanced 
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to  bim,  but  previously  required  that  John  Watson,  the  son,  should  give 
them  a  warrant  of  attorney  to  confess  judgment  for  the  sum  of  2,600/., 
subject  to  a  defeasance,  to  the  effect  that  such  warrant  of  attorney 
was  to  be  given  to  secure  the  payment  by  John  Watson,  the  son,  of 
the  floating  balance  of  his  banking  account  with  the  Craven  Bank ; 
and  a  proviso,  that  the  money  ultimately  recoverable  by  means  of 
such  warrant  of  attorney  should  not  exceed  the  sum  of  1,300Z. ;  and 
it  VTBa  also  provided,  that  the  aforesaid  guarantee  given  by  the  plain- 
tiff should  not  in  any  manner  be  prejudiced  or  affected  by  the  said 
waiiant  of  attorney.   The  warrant  of  attorney  was  accordingly  given, 
dated  the  19th  March,  1851,  and  in  pursuance  of  the  same  agreement, 
on  the  same  day,  John  Watson,  the  son,  and  the  plaintiff,  respectively 
signed  and  gave  to  the  defendants  a  memorandum  of  agreement  of 
that  date, which, so  far  as  material,  was  as  follows: — "Between  John 
Watson,  the  elder,  of  the  first  part,  John  Watson,  the  younger,  of  the 
second  part,  and  William  Nicholson  Alcock,  Henry  Alcock,  Thomas 
Birkbeck,  William  Robinson,  John  Birkbeck,  and  George  Stansfield, 
the  persons  composing  the  firm  of  the  Craven  Banking  Company,  of 
the  third  part*  After  reciting  the  memorandum  of  the  14th  Februar}^ 
1850,  it  was  thereby  declared  that  the  said  memorandum  should  not 
be  in  any  manner  prejudiced  or  affected  by  the  execution  of  the  said 
warrant  of  attorney  by  the  said  John  Watson,  the  younger,  or  by 
judgnoient to  be  entered  up  and  execution  issued  thereon;  and  that 
all  moneys  recovered  under  or  by  virtue  of  the  said  warrant  of  attor- 
ney should  be  first  applied  in  reduction  of  the  balance  of  the  said 
banking  account  of  the  said  John  Watson,  the  younger,  remaining 
due  at  the  time  of  levying  such  execution,  before  the  said  memoran- 
dum or  instrument  in  writing  should  be  capable  of  being  performed 
or  satisfied  by  the  said  John  Watson,  the  elder,  either  wholly  or  in 
part,  to  the  end  and  intent  that  the  said  memorandum  or  instrument 
in  writing  should  remain  effectual  and  be  in  full  and  undiminished 
force,  to  the  extent  of  the  said  sum  of  1,000^,  after  judgment  should 
have  been  entered  up  on  the  said  warrant  of  attorney  and  execution 
levied  in  pursuance  thereof,  and  the  proceeds  of  such  execution  placed 
to  the  crrait  of  the  said  account     And  it  was  lastly  declared  and 
agreed,  that  for  the  privilege  or  protection  of  the  said  John  Watson, 
the  elder,  in  addition  to  the  proviso  contained  in  the  said  memoran- 
dam  or  instrument  in  writing,  for  discharging  him  firom  continuing 
the  responsibility,  on  his  giving  notice  to  the  said  bank  of  his  desire 
to  be  so  discharged,  the  said  bank  should,  on  being  required  so  to  do 
in  writing  by  the  said  John  Watson,  the  elder,  (although  such  requisi- 
tion should  in  nowise  be  necessary  as  between  the  said  Craven  Bank 
and  the  said  John  Watson,  the  younger,)  enter  up  judgment  on  the 
said  warrant  of  attorney,  and  levy  execution  thereon  against  the 
goods  and  chattels  of  the  said  John  Watson,  the  younger,  ad  soon  as 
practicable,  and  apply  the  proceeds  of  such  execution  in  reduction  of 
the  said  balance  of  the  said  banking  account"     On  the  24th  March, 
1851,  the  bank  signed  and  entered  up  judgment  upon  the  warrant  of 
attorney,  in  the  Common  Pleas,  for  2,600/.  and  damages,  but  neither 
the  warrant  of  attorney,  nor  a  true  copy  thereof,  with  an  affidavit  of 
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the  execution  of  the  warrant,  was  filed  in  the  Court  of  Queen's 
Bench  within  twenty-one  days  after  the  execution  of  the  warranti 
pursuant  to  the  stat  3  Geo.  4,  c.  39.  The  stat  12  &  13  Vict  c.  106, 
s.  136,  reenacts  the  provisions  of  the  3  Geo.  4,  c.  39,  s.  1,  but  not  the 
exception  in  sect  2,  which  renders  a  warrant  of  attorney  valid,  though 
not  filed,  if  judgment  be  signed  thereon  within  twenty-one  days  after 
its  execution.  See  Acraman  v.  Herniman^  15  Jur.  1008 ;  s.  c.  5  Eng. 
Rep.  292.  Under  that  statute,  therefore,  the  warrant  in  this  case  was 
void,  because  not  properly  filed.  On  the  25th  August,  1851,  the 
father  required  the  bank  to  levy  an  execution,  by  a  notice  under  the 
agreement.  They  did  sd,  and  the  goods  were  seized  and  sold  to  one 
of  the  defendants  on  the  part  of  the  bank,  and  delivered  to  him,  and 
the  proceeds  amounted  to  the  full  debt  then  due  to  the  bank.  A  few 
days  after  the  seizure,  Watson,  the  son,  became  bankrupt,  and  his 
assignees,  having  discovered  that  the  warrant  of  attorney  had  not 
been  duly  filed,  recovered  the  goods  taken  in  execution  fi-om  the  bank. 
The  bank  then  proved  for  their  debt  against  the  estate  of  Watson,  the 
son,  and  recovered  a  dividend  of  75.  Qd.  in  the  pound,  and  a  subse- 
quent dividend  of  8(2.  The  bank  then  brought  an  action  against 
the  father  on  the  guarantee.  By  surrangement,  judgment  was  given 
in  the  action,  and  the  bill  in  this  suit  was  filed  by  Watson,  the  father, 
against  the  persons  composing  the  firm  of  the  Craven  Bank,  praying 
that  the  guarantee  might  be  delivered  up  to  be  cancelled,  and  for  an 
injunction  to  restrain  further  proceedings  in  the  said  action,  and  to 
prevent  any  other  action  at  law  upon  the  guarantee.  The  plaintiff 
now  moved  for  an  injunction  for  these  purposes. 

J.  Bailyy  Q,  C,  and  Collins^  for  the  plaintiff,  argued  that  the  sure^ 
was  discharged — first,  because  he  was  entitled  to  have  the  benent 
of  all  the  securities  which  it  was  contemplated  the  creditor  should 
have ;  secondly,  because  he  was  not  to  be  placed  in  any  position 
other  than  that  in  which  he  intended  to  stand  in  the  transaction ; 
and,  thirdly,  because  in  this  case  there  was  an  express  agreement 
that  the  bank  should  do  a  certain  act  for  his  protection.  On  the 
former  points  the  following  cases  and  dicta  were  quoted :  Law  v. 
The  East  India  Company,  4  Ves.  833,  per  Sir  R.  P.  Arden,  M.  R, 
"  Where  any  act  has  been  done  by  the  obligee  that  may  injure  the 
surety,  the  court  is  very  glad  to  lay  hold  of  it  in  favor  of  the  surety ; " 
Boivmaker  v.  Moore,  7  Price,  233,  "  A  creditor,  taking  a  surety,  is 
bound  to  notice  the  nature  of  his  engagement,  and  the  surety  is  enti- 
tled to  every  advantage  which  the  principal  would  have  had  under 
any  such  engagement"  In  Mayhew  v.  Orickett,  2  Swanst  191,  Lord 
Eldon  said,  "  The  mere  circumstance  that  the  plaintiffs  did  not  know 
that  the  defendants  held  a  warrant  of  attorney  would  be  of  no  con- 
sequence, because  sureties  are  entitled  to  the  benefit  of  every  security 
which  the  creditors  had  against  the  principal  debtor;  and  whether 
the  surety  knows  of  the  existence  of  those  securities  is  immaterial." 
Ckipel  V.  Butler,  2  Sim.  &  S.  457,  was  a  case  very  analogous  to  the 
present ;  the  marginal  note  was,  "  If  by  the  neglect  of  the  creditor, 
the  benefit  of  some  of  the  securities  for  the  debt  is  lost,  the  surety  is 
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pro  ianto  discharged ; "  and  the  neglect  in  that  case  was,  that  in  the 
assignment  of  two  ships  as  a  collateral  security  for  the  grant  of  an 
annuity,  the  formalities  of  the  Ship  Registry  Acts  were  not  complied 
-with ;  and  Sir  John  Leach,  V.  C,  held,  that  this  being  by  the  neglect 
of  the  annuitant,  the  surety  might  redeem  the  annuity  for  a  sum 
equal  to  the  stipulated  price,  minus  the  value  of  the  shipsJ  So  here, 
the  benefit  of  the  execution  on  the  judgment  being  lost  to  the  plain- 
tiff by  the  defendant's  neglect,  the  plaintiff  was  entitled  to  deduct 
is^bat  might  have  been  thereby  recovered.  So  also  in  Bonser  v.  Coz^ 
4  Beav.  382 ;  s.  c.  6  Beav.  110, 118 ;  Lord  Langdale,  M.  R.,  said  that 
the  surety  had  a  material  interest  in  the  rights  and  remedies  of  the 
creditor  against  the  principal,  and  was  not  bound  where  the  situation 
of  circumstances  in  respect  of  them  was  different  from  that  which 
was  contemplated.  They  cited  also  Archer  v.  HaM^  4  Bing.  464 ; 
SircUon  v.  Bastall^  2  T.  R.  366,  where  the  surety  was  discharged  at 
law  by  the  neglect  of  the  grantee  of  an  annuity  to  register  the  deed 
of  grant,  and  pleaded  the  general  issue  to  an  action  by  the  annuitant 
to  recover  the  consideration  from  him  as  money  had  and  received ; 
and  Bacon  v.  Chesney^  1  .Stark.  192,  in  which  it  was  said  that  the 
claim  against  a  surety  is  strictissimi  juris. 

MalinSj  Q.  C,  and  NichoUs^  contra,  argued  that  the  remedy  was  at 
law ;  that  the  accident  of  not  filing  the  warrant  of  attorney  was  a 
mistake,  and  not  negligence ;  that  the  principle,  that  a  surety  was  to 
have  the  benefit  of  all  securities  given  to  the  creditor,  assumed  that 
some  security  was  given,  whereas  in  this  case  the  creditor  never 
had  any. 

[Stuabt,  V.  C.  Is  that  maintainable  ?  A  security  was  stipulated 
for,  which  is  lost] 

That  was  not  the  original  security ;  the  surety  did  not  make  him- 
self liable  for  the  additional  300/.,  and  the  original  security  ought  not 
to  be  affected  by  the  subsequent  agreement,  to  which  the  surety  was 
a  party,  and  which  expressly  stipulated  that  it  should  not  affect  the 
former.  The  two  transactions  were  separate.  The  plaintiff  ought 
to  have  requested  the  defendants  to  file  the  power  of  attorney.^  He 
had  received  a  dividend  in  respect  of  a  debt  of  his  own  from  the 
son's  estate,  which  he  would  not  have  received  if  the  warrant  of 
attorney  had  been  filed,  because  the  estate  would  all  have  been  ex- 
hausted thereunder. 

Stuart,  V.  C.  I  think  this  a  very  clear  case.  The  defendants 
(the  bank)  were  creditors  of  Watson,  the  son,  for  the  balance  due  to 
them  on  banking  transactions  with  them.  In  1850  they  required  a 
guarantee  from  the  father  of  the  debtor  to  the  extent  of  1,000/.,  to 
make  good  to  them  the  balance  of  the  son's  account.  That  guaran- 
tee was  accordingly  given.   In  1851  the  son  required  advances  beyond 

'  But  mere  ne^ect  to  sue,  which  gives  time  to  the  principal,  does  not  dischime  the 
rorety.  Wright  v.  Simpson^  6  Ves.  784 ;  Samuell  v.  HowaHhy  8  Mer.  278 ;  Eyre  v. 
Emettj  3  Rum.  SSI. 
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the  sum  of  1,0002.,  and  upon  that  occasion  the  bank,  but  upon  com- 
raunication  with  the  plaintLff,  agreed  to  extend  their  advances  to  the 
amount  of  1,300/^  taking  a  warrant  of  attorney  from  the  son,  the 
principal  debtor,  as  a  security  for  the  whole  1,300/.,  that  is,  as  a  secu- 
rity for  the  1,000/.  for  which  the  father  had  given  a  guarantee,  and  for 
the  further  sum  of  300/. ;  but  the  father  being  a  party  to  this  arrange- 
ment, it  was  stipulated  by  the  bank  that  the  warrant  of  attorney 
should  not  prejudice  their  right  upon  the  original  guarantee  for  the 
1,000/.,  nor  should  any  execution  which  might  be  issued  on  the  war- 
rant, and  that  all  moneys  thereby  recovered  should  be  applied  first  in 
the  payment  of  the  latter  debt ;  and  then  comes  a  stipulation  for  the 
benefit  of  the  surety,  that,  on  notice  from  him,  the  bank  should  enter 
up  judgment  and  levy  execution  upon  the  warrant  of  attorney,  and 
that  the  proceeds  should  be  applied  in  reduction  of  the  whole  debt. 
What  has  happened  has  been  a  defect  in  filing  the  warrant  of  attor- 
ney, which  has  occasioned  a  totai  failure  of  it  as  a  security.  I  con- 
ceive that  the  bank  had  incurred  an  obligation,  on  notice  by  the 
father,  to  issue  execution  on  the  warrant  of  attorney  for  his  protection, 
and  that  they  were  bound  to  do  all  that  was  necessary  to  keep  it  up 
as  an  effectiml  security.  It  has  failed  through  some  neglect  on  their 
part,  and  my  opinion  is,  that  the  obligation  of  the  surety  is  therefore 
gone,  and  that  the  plaintiff  is  entitled  to  the  equity  which  be  seeks. 
It  was  argued  that  the  remedy  is  at  law,  and  therefore  the  plaintiff 
ought  not  to  have  come  here ;  but  that  ground  is  not  open  to  the 
defendants  in  this  case,  for  it  has  been  arranged  that  judgment 
should  be  given  in  the  action,  in  order  that  the  matter  might  be  tried 
here.  The  guarantee  and  warrant  of  attorney  are  gone,  and  the  par- 
ties are  in  the  same  position  as  if  they  had  never  existed.  Satisfaction 
must  be  entered  upon  the  judgment,  and,  as  I  think,  the  action  ought 
not  to  have  been  brought  I  shall  say  nothing  about  the  costs  at 
law.     The  plaintiff  must  have  the  costs  of  the  present  application.^ 


NeWBY   v.   PAYNTBBi* 
April  U  and  16, 1853. 

Vendor  and  Purchaser  —  Specific  Performance — Misdescription^^ 
Compensation —  Special  Conditions. 

Ftemises  sold  at  aaction  were  described  in  the  particolars  as  being  customary  leaseholds, 
renewable  eyery  twenty-one  yean,  at  the  cnstomary  rent  of  10*.,  on  payment  of  the  costom- 
aiy  fine.  The  fooiih  condition  of  sale,  after  fixing  a  time  for  the  deliyery  of  the  abstrict 
and  objections  to  the  title,  stipulated  that  if  there  were  any  objection,  which  the  yendor 


1  Affirmed  on  appeal,  Jane  7, 1853 ;  22  Law  J.  Bep.  (n.  b.)  Chanc.  85 ;  s.  cpoiL 
9  17  Jar.  483. 
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fhonld  be  unable  or  unwilling^  to  remove,  he  mieht  vacate  the  sale  on  repaTment  of  the 
deposit  money,  withoat  ^iterest  or  costs.  The  fifth  condition  stipulated  that  the  prodac- 
tkm  of  the  lease,  by  the  vendor,  shoald  be  accepted  as  sufficient  evidence  of  the  lessor's 
title.  The  sixth  condition  stipnUited  that  errors  of  description,  or  any  errors  inserted  in 
the  particalar,  should  not  vacate  the  sale,  but  should  be  the  subject  of  abatement  or  com- 
pensation. It  turned  out,  on  the  investigation  of  the  title,  what  was  previously  unknown 
to  all  the  parties  interested,  that  there  was  no  custom  to  renew,  but  that  the  premises  were 
held  for  an  absolute  term  of  twenty-one  years : — 

Hddy  first,  that  the  fact  of  the  property  beins  sold  as  leaseholds  renewable  by  custom,  when 
there  was  no  such  custom,  was  an  error  of  description,  not  a  defect  of  title. 

Seoondly,  that  whatever  might  have  been  the  decree  in  the  absence  of  the  condition  of  sale, 
providing  that  errors  of  description  should  not  vitiate  the  sale,  but  ^at  the  same  should  be 
cooclndra,  with  compensation,  the  purchaser  was,  under  that  condition,  entitled  to  specific 
performance,  with  a  deduction  from  the  price. 

This  claim  was  filed  on  the  2oth  January,  1853,  for  a  specific  per- 
formance, with  an  abatement,  of  a  contract  for  the  purchase  of  a  lot 
bought  at  an  auction  in  September,  1832.  The  particulars  of  sale 
described  the  lot  in  question  as  being  partly  freehold ;  and  as  to  one 
acre,  upon  which  a  house  and  garden  stood,  (and  therefore  the  most 
important  part  of  the  lot,)  the  particulars  stated  that  it  was  <^  custom- 
ary leasehold  of  the  lord  of  the  manor  of  Barking;,  renewable  every 
twenty-one  years  on  payment  of  the  customary  fine,  at  the  annual 
rent  of  10s.  The  present  lease  is  for  twenty-one  years  from  Michael- 
mas, 1842,  and  contains  the  usual  covenants  to  pay  the  rent  of  10^. 
and  taxes,  to  repair,  not  assign  without  leave,  and  that  all  the  deeds 
and  writings  should  be  prepared  by  the  steward ;  and  also  reserves 
all  trees  standing  on  the  premises."  There  was  no  evidence  of  the 
custom  .to  renew;  on  the  contrary,  the  evidence  showed,  that  although 
the  lessee  in  1842,  and  also  the  vendor  when  he  acquired  the  property 
in  1844,  and  at  the  time  of  the  sale  in  1852,  and  even  the  steward 
of  the  manor,  all  along  fully  believed  in  the  existence  of  such  a 
custom,  yet  in  point  of  fact  no  such  custom  ever  existed  ;  so  that 
the  interest  in  this  important  part  of  the  lot,  instead  of  being  an 
interest  nearly  equivalent  to  freehold,  was  only  the  remainder  of  a 
lease  for  twenty-one  years  from  1842.  The  conditions  of  sale  mate- 
rial to  the  questions  which  arose  were  parts  of  the  fourth,  fifth,  and 
sixth.  Art  4,  after  stating  a  time  for  the  delivery  of  the  abstract  and 
objections  to  the  title,  stipulated  "  that  the  venoor  shall  be  at  liberty 
(if  he  think  fit,  by  notice  in  writing,  at  any  time  after  the  delivery  of 
such  statements  of  objections)  to  vacate  the  sale,  and  on  the  sale 
being  so  vacated,  the  deposit  money  shall  be  returned,  without  inte- 
rest, costs,  or  other  compensation."  Art  5  stipulated  as  to  the  root 
of  the  title,  and  then  proceeded  —  "  The  purchaser  shall  not  require 
the  production  of  the  title  of  the  lessor,  or  of  the  lord  of  the  manor, 
to  demise  the  customary  portion  of  the  property  sold,  but  shall  accept 
the  e;dsting  lease  granted  in  1842,  and  the  assignment  thereof  to  the 
vendor,  as  a  sufiBicient  title  to  such  customary  leasehold  property." 
Art  6  provided,  that  "  if  through  any  mistake  the  property  should  be 
improperly  described,  or  any  error  or  mistake  be  inserted  in  the  par- 
ticular, such  error  ot  mistake  should  not  avoid  the  sale,  but  the  ven- 
dor or  purchaser,  as  the  case  might  happen,  should  pay  or  allow  a 
proportionate  value  as  a  compensation."     The  plaintiff  m  December 
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offered  three  alternatives  to  the  defendant — first,  to  leave  the  question 
of  the  amount  of  compensation  to  arbitration  ;  or,  secondly,  to  accept 
200/.  as  compensation ;  or,  thirdly,  to  vacate  the  contract  on  repay- 
ment of  the  deposit,  with  interest  and  costs.  The  defendant,  how- 
ever, would  agree  to  neither  of  these  alternatives,  but  insbted  on  his 
right  to  vacate  the  contract  under  the  fourth  condition,  on  repayment 
of  the  deposit  merely,  without  interest  or  costs,  insisting  that  this 
was  a  defect  of  title.  The  plaintiff,  however,  insisted  that  it  was 
a  misdescription ;  that  the  defendant  had  contracted  to  sell  a  lease, 
and  had  a  good,  or  at  least  an  undisputed,  title  to  the  lease ;  but 
that  the  defendant  had  described  it  as  being  customarilv  renewable, 
which  it  was  not ;  and  therefore  the  plaintiff  insisted  that  he  had  a 
right  to  complete  the  contract,  with  an  abatement,  under  Art  6. 

Daniel  and  Rudallj  for  the  plaintiff,  cited  Milligan  v.  Cookcj  16  Yes. 
1.  Although  a  vendor  could  not  fotce  a  purchaser  to  accept  with  an 
abatement,  yet  a  purchaser  may  insist  on  completion  with  compensa- 
tion.  The  fourth  and  sixth  conditions  must  be  taken  together ;  the 
sixth  gives  the  vendor  no  right  to  rescind  which  he  would  not  have 
under  the  fourth  condition.  Thomas  v.  Deringy  1  Kee.  729,  and  the 
cases  there  cited  by  Lord  Langdale  in  his  judgment;  Graham  ▼. 
OUver,  3  Beav.  126. 

jRoZ^,  for  the  defendant.  The  amount  of  compensation  is,  we  allege, 
quite  impossible  to  be  estimated,  namely,  the  extent  to  which  a  Icnrd 
may  consider  himself  bound  by  a  former  supposed  custom.  A  valuer, 
we  admit,  will  probably  allow  little  weight  to  it  We  say  that  the 
lord  would  very  probably  be  influenced  by  it;  not,  however,  if  that  pur- 
chaser comes  in,  to  the  knowledge  of  the  lord,  at  a  less  price,  in  con- 
sequence of  this  doubt  The  vendor  has  been  most  innocently  misled 
by  the  steward.  It  is,  therefore,  a  case  in  which  the  court  will  exer- 
cise its  discretion,  which  is  always  exercised  as  to  specific  perform- 
ances — the  parties  may  be  left  to  law.  We  have  a  right  to  vacfite 
at  any  time ;  and  if  we  have  not  formally  vacated  before  coming  into 
court,  we  now  vacate  it 

Wickens^  (with  EoU).  The  contract  was,  in  fact,  vacated  by  the 
letter  from  the  defendant's  solicitor  of  the  28th  December.  The  price 
now  obtained  (1,000Z.)  is  the  same  as  was  given  on  the  purchase  by 
the  defendant  in  1S44.  The  defendant's  affidavit  states  that  he 
believes,  even  now,  the  value  to  a  purchaser  not  wishing  to  sell  again, 
but  to  hold  the  premises  —  the  value  is  little  affected  by  the  absence 
of  the  custom  for  a  renewal,  as  the  lord  is  not  likely  to  take  advan- 
tage of  his  position. 

I  Wood,  v.  C.  I  am  afraid  that  you  have  destroyed  this  custom 
by  the  present  litigation.  The  steward  seems  to  have  been  under  the 
same  mistake  as  yourself  as  to  it  previously.] 

Jkmielj  in  reply.  In  all  ordinary  parlance  this  is  a  defect  in  the 
title.    No  part  of  the  actual  decision  in  the  case  of  MilUgan  v.  Oooke 
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bean  upon  this  case.  In  the  case  of  Thomas  v.  Dering',  Lord  Lang- 
dale  thought  that  the  hardship  was  too  great  to  enforce  the  con- 
tract The  late  cases  show  that  the  leaning  of  the  court  has  been 
against  decreeing  specific  performance  with  a  compensation,  but 
rather  to  leave  the  parties  to  damages  at  law. 

[WooDi  V.  C.  But  here  there  is  an  express  stipulation  that  the 
contract  shall  not  be  vacated  by  errors  on  either  side,  but  that  a  com- 
pensatioQ  shall  be  given  and  accepted.] 

We  say  this  is  not  an  error  of  misdescription,  but  a  defect  of  title, 
which  we  cannot  remove ;  and  we  fall  back  on  the  fourth  condition. 

[Wood,  V.  C.  In  point  of  form,  you  are  not,  up  to  the  present 
time^  within  that  condition.  The  letter  of  the  28th  December  does 
not  amount  to  a  distinct  vacating  of  the  contract  That,  however,  is 
material  only  as  to  costs ;  and  I  do  not  wish  to  decide  this  question 
upon  a  point  of  form.  I  do  not  feet  this  to  be  such  a  case,  either  of 
hardship  or  of  surprise,  as  to  authorize  me  to  refuse  a  specific  per- 
formance. The  power  to  vacate,  which  is  contained  in  the  fourth 
condition  must,  I  think,  be  confined  to  the  subject-matter  of  that 
condition,  namely,  to  objections  to  title.] 

But  it  is  not,  in  terms,  confined  to  that ;  and  that  in  fact  it  is  so 
finenerai,  that  the  court  will  hold  it  t4>  be  a  void  condition  altogether, 
f  As  to  the  question  of  hardship,  Wood  v.  Griffiths  (cited  in  Sugd. 
V-  &  P.  194  eC  alibi)  was  referred  to.] 

It  was  agreed  that  for  the  purposes  of  the  decision,  except  as  to 
costs,  a  written  notice  to  vacate  the  contract  under  the  fourth  condi- 
tion should  be  considered  as  having  been  given. 

April  16.  Wood,  V.  C,  (after  stating  the  facts).  Under  these 
circumstances,  the  question  arose  upon  the  particulars  and  conditions 
of  sale,  whether  or  not,  in  the  first  place,  the  vendor  is  entitled  to  say 
he  can  rescind  the  contract  on  returning  the  deposit  money,  as  being 
a  case  of  misdescription.  There  is  no  allegation  of  misconduct, 
except,  of  course,  negligence  in  not  accurately  representing  the  nature 
of  the  interest  of  the  vendor.  On  the  other  hand,  the  question  is, 
whether  the  purchaser  can,  under  the  special  circumstances  of  the 
ease,  insist  upon  a  specific  performance,  with  a  compensation.  [His 
Honor  read  the  fourth,  fifth,  and  sixth  conditions  of  sale,  observing 
that  the  part  of  the  fourth  condition  which  goes  to  vacate  the  sale 
must  be  taken  with  reference  to  the  subject-matter,  that  is,  with  refer- 
ence to  disputes  as  to  title.]  It  is  said,  the  vendor  having  made  this 
description  of  the  property  by  mistake,  and  it  being  a  great  hardship 
upon  him,  not  capable  of  calculation,  to  give  up  his  tenure,  which, 
although  not  conferring  a  right,  yet  afforded  a  facility  of  procuring  a 
renewal  of  the  lease  in  question,  that  therefore  it  would  be  inequita- 
ble to  allow  the  purchaser  the  full  compensation  which  a  surveyor 
might  calculate,  quite  disregarding  the  value  of  this  facility ;  whereas 
he  has  the  benefit  of  this  sort  of  indefinite  habit  of  the  lord  to  renew. 
It  does  not  appear  to  me,  that  upon  that  ground  I  can  refuse  specific 
performance.  Upon  the  ground  of  a  mistake  alone,  there  are  cases 
in  which  it  has  been  said  that  a  purchaser  cannot  insist  upon  specific 
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performance,  with  compensation ;  but  there  is  the  sixth  condition,  which 
seems  to  be  made  on  purpose  to  prevent  these  cases  from  applyiry?  in 
the  present  instance.   Leslie  v.  Tompson,  9  Hare,  272;  s.  c.  6  Eng.  Kep. 
166,  expressly  says,  that  on  the  ground  of  mistake  in  quantity  alone, 
equity  will  not  enforce  a  contract  against  a  vendor,  unless  the  case  he 
one  for  compensation,  and  the  purchaser  submit  to  such  compensa- 
tion.    But  that  case  does  not  raise  the  question  of  hardship.     There 
the  vendor  had  misdescribed  the  quantity,  not  through  any  fraud,  but 
through  looking  at  old  descriptions ;  and  in  that  case  it  was  contended 
that  no  compensation  could  be  fixed  upon  ;  but  there  being  a  condi- 
tion like  the  present,  that  was  held  to  meet  the  very  case.     As  to 
hardship,  if  this  had  been  a  church  lease,  there  might  have  heen 
something  to  say ;  if  it  had  been  represented  that  there  was  a  per- 
petual right  of  renewal,  and  it  turned  out  that  it  was  a  church  lease , 
because  in  church  leases  there  is  something  more  than  a  mere  habit 
of  renewal.     There,  all  parties  have  nothing  more  than  life-interests; 
it  is  as  much  for  the  benefit  of  the  lessor  to  renew  and  get  the  fine, 
as  for  the  lessee  to  renew  and  get  a  certainty  of  duration.     The  inte- 
rest, therefore,  of  a  lessee  under  a  church  lease  has  finally  had  some 
recognition  by  the  legislature,  because  there  have  been  directions  to 
church  commissioners  and  others,  that  regard  shall  be  had  to  this  par- 
ticular interest  in  the  tenant  —  this  probability  of  renewal  of  church 
leases.   But  the  present  is  an  entirely  different  case.    There  is  nothing 
to  induce  the  lord  to  renew,  except  his  mere  habit     The  steward 
seems  hitherto  to  have  been  under  the  same  mistake  as  other  parties; 
he  is  now  aware  of  it,  and  therefore  it  is  too  much  to  say  that  the 
plaintiff,  and  those  claiming  under  him,  can  be  likely  to  have  a 
renewal  for  ever,  from  time  to  time,  not  only  from  the  present  lord, 
but  from  all  other  lords  who  may  acquire  the  manor,  with  the  view, 
of  course,  of  making  the  most  of  it.     That  benefit  and  chance  of 
renewal  is  not  one  to  which  I  can  give  any  force,  as  if  it  had  been  a 
church  lease,  or  as  if  the  error  under  which  all  parties  have  hitherto 
been  laboring  had  not  been  exposed.    Another  point  was  taken  under 
the  fourth  condition,  whether  the  vendor  was  not  to  be  at  liberty  to 
vacate  the  sale  by  returning  the  deposit  money,  without  interest  or 
costs.     Notice  of  the  vendor's  intention  to  recur  to  this  power  has 
been  given  to  the  purchaser;  it  is  true,  that  notice  has  not  been  given 
in  writing,  but  it  has  very  properly  been  agreed  that  that  objection 
shall  only  be  considered  so  far  as  it  may  affect  the  question  of  costs. 
Now,  looking  to  the  fourth  condition,  I  think  it  must  be  taken  to 
mean  the  title  of  the  vendor  to  the  thing  which  is  described.     Of 
course  it  is  in  some  sort  a  question  of  title,  when  it  is  a  question 
whether  this  property  are  leaseholds  of  an  ordinary  description  for  a 
term  certain,  or  whether  they  are  renewable.     But,  looking  at  the 
whole  condition,  I  think  it  is  clear  that  such  is  not  the  sense  in  which 
the  word  *'  title "  is  here  to  be  taken.     The  question  of  my  title  to 
have  the  lease  of  this  property  renewed  may  be  quite  a  different  thing 
from  the  title  by  which  I  hold  the  property.     It  might  well  be  that 
the  vendor  had  de8crii)ed  it  accurately  —  that  it  was  a  renewable 
leasehold,  but  that  the  title  to  it  was  not  in  the  vendor ;  and  it  is  in 


Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1853.  73 

Boys  V.  Bradley. 

reference  to  this  sort  of  title  that  the  condition  must  be  construed  •— 
the  title  which  the  vendor  can  show  to  the  property  as  described. 
The  fifth  condition,  therefore,  is  important  But  this  cannot  mean 
that  the  production  of  the  lease  is  to  be  sufficient  evidence  of  the 
troth  of  the  description,  namely,  that  it  is  a  perpetuallv  renewable 
leasehold,  but  it  is  to  be  held  to  prove  the  title  of  the  lessor  to  the 
thing  which  is  there  described.  The  true  meaning  of  the  fourth  con- 
dition, therefore,  is  this — if  you  make  an  objection  to  my  title  to  the 
thing  described,  which  I  cannot  remove^  I  may  vacate  the  contract 
on  these  terms.  This  state  of  circumstances  leaves  the  case  within 
the  sixth  condition,  which  provides  that  misdescription  is  to  be  the 
sobjeet  of  a  compensation.  I  shall  therefore  decree  specific  perform- 
ance, with  an  inquiry  as  to  the  compensation  in  respect  of  the  lease- 
hold portion  not  being  renewable  by  custom,  as  stated  in  the  particulars, 
which  compensation  will,  I  suppose,  be  the  diiference  in  value  between 
a  lease  for  twenty-one  years  certain,  terminating  at  Michaelmas,  1863, 
and  such  a  lease  renewable  at  that  time,  on  the  payment  of  the  cus- 
tomary fine,  for  a  similar  period  of  twenty-one  years,  at  the  customary 
rent  of  10s.  per  annum. 


Boys  v.  Bradley.^ 

April  23  and  25,  and  May  25, 1853. 

WiUj  Construction  of. 

Gift  by  win  of  personalty,  to  be  accamnlated  for  twenty-one  years,  and  then  to  be  paid  to 
testatoi's  "  then  nearest  of  kin  in  the  male  Hue,  in  preference  to  the  female  line  " :  — 

BJd,  to  be  for  the  benefit,  not  of  the  testator's  cousin,  the  nearest  male  relation  at  the  period 
mentioned  claiming  ^through  a  continaons  line  of  males ;  nor  of  his , nephews,  his  then 
nearest  of  kin  beine  miUes ;  but  of  his  then  surviying  sister,  being  the  wn  nearest  of 
bk>od  in  the  patemiS  line  to  the  testator. 

This  was  an  appeal  firom  the  decision  of  Wood,  V.  C,  reported 
17  Jut.  169 ;  s.  c.  17  Eng.  Rep.  132,  where  the  facts  of  the  case,  which  are 
also  stated  in  the  judgments  given  below,  will  be  found  fully  stated. 
The  question  may  be  thus  shortly  stated: — Admiral  Sayer,  the  testa- 
tor in  the  cause,  after  directing  a  certain  portion  of  his  personal  estate 
to  be  invested  in  consols,  and  the  dividends  to  be  accumulated  for 
twenty-one  years  after  his  death,  directed,  that  at  the  expiration  of 
that  term  the  capital  and  accumulations  arising  from  the  dividends 
thereof  should  remain  to  be  disposed  of  towards  "  his  then  nearest  of 
kui  in  the  male  Une,  in  preference  to  the  female  line.''  At  the  expi- 
ration of  twenty-one  years  from  the  death  of  the  testator  the  fund 
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was  claimed,  first,  by  a  cousin  of  the  testator,  the  son  of  the  testator's 
paternal  uncle,  the  then  nearest  relation  of  the  testator  who  could 
trace  his  relationship  to  the  testator  through  males  only ;  secondly,  by 
the  testator's  then  surviving  sister,  the  then  actual  nearest  of  kin  to 
the  testator ;  thirdly,  by  the  sons  of  two  deceased  sisters  of  the  testa- 
tor, the  then  nearest  male  relations  of  the  testator ;  and,  lastly,  the 
testator's  next  of  kin,  claiming  under  an  intestacy,  on  the  ground  that 
there  was  nothing  but  conjecture  to  guide  the  court  in  the  selection 
of  one  branch  of  relations  rather  than  another.  The  decision  of  the 
Vice-Chancellor  was  in  favor  of  the  claim  of  the  testator's  surviving 
sister. 

Fitzroy  KeUy^  Q.  C,  QumdlesSj  Q.  C,  and  Surrage  appeared  for 
the  cousiui  the  appellant 

FolUttj  Q.  C,  and  Charles  BaU^  for  the  nephews  of  the  testator. 

RoU^  Q.  C,  Glassey  Q,  C,  R.  Pryor^  and  Dickinson^  for  the  daim- 
ants  under  an  intestacy. 

JB.  Bethellj  8.  G.,  and  Giffard^  for  the  testator's  surviving  sister, 
contrd. 

Russelly  Q.  C,  and  E.  G.  WhUCy  appeared  for  the  plaintiffs,  the 
trustees  of  the  will. 

May  25.  Knight  Bruce,  L.  J.  This  appeal  raises  a  question 
which,  to  borrow  Lord  EUenborough's  expression  in  Fenny  v,  Eu$- 
tacCy  4  Mau.  &  S.  58,  may  perhaps  seem  one  for  a  grammarian  rather 
than  a  lawyer,  or  that  a  schoolmaster  might  decide  as  well  as  a  judge. 
The  appellant's  proposition,  strangely  as  it  may  sound,  is,  that  a 
woman  cannot  be  so  related  to  a  man  as  that  she  can  properly  be 
said  to  be  of  kin  to  him  in  the  male  line  —  a  proposition,  however, 
not  intending  to  draw  into  controversy  the  laws  of  nature,  but  rather, 
I  repeat,  one  of  philological  science.  It  arises  thus.  The  testator 
in  the  cause,  Rear- Admiral  George  Sayer,  was  an  agnatic  kinsman 
of  the  appellant,  who,  having  been  born  before  the  end  of  the  twenty- 
one  years  which  I  am  about  to  mention,  complains  of  the  refusal  of 
Wood,  V.  C,  to  construe  in  his  favor  a  passage  contained  in  a  codi- 
cil to  the  will  of  that  gallant  officer,  directing,  in  effect,  the  residue 
of  his  personal  estate  to  be  accumulated  for  twenty-one  years  next 
after  his  death,  and  at  the  end  of  that  period  giving  it  to  his  then 
nearest  of  kin  in  the  male  line.  The  very  words  are  these,  "  The 
same  shall  accumulate  until  the  expiration  of  twenty-one  years  from 
and  after  my  decease,  at  the  termination  of  which  period  of  twenty- 
one  years  the  whole  capital  sum  then  standing  in  the  books  of  the 
Bank  of  England,  in  virtue  of  my  will,  and  this  codicil  thereto, 
shall  remain  to  be  disposed  of  towards  my  then  nearest  of  kin  in  the 
male  line,  in  preference  to  the  female  line."  The  context,  whether 
of  the  codicil  alone,  or  of  the  whole  of  the  testamentary  papers  taken 
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together)  may,  I  think,  without  injustice,  be  treated  on  the  present 
occasion  as  of  no  importance ;  although  I  agree  that  the  provisions 
as  to  the  testator's  name  and  arms,  if  material  at  all  to  be  considered, 
may  be  thought  to  have  a  bearing  rather  against  than  for  the  appel- 
lant, since  we  must,  I  conceive,  especially  after  the  case  of  Leigh  v. 
Leigkf  15   Ves.  92,  ascribe  those  provisions  to  the  testator's  con^ 
templation  of  the  possibility  that  the  person  or  every  person  designa- 
ted to  take  the  capital  of  his  property  might  not  be  a  male  agnate ; 
and  tfaoagh  this  is  not  inconsistent  with  attributing  to  him  a  wish  to 
pilfer  a  male  agnate  to  any  other  relative,  still  the  circumstance  does 
not  assist  the  appellant     The  facts  deserving  attention  are  these. 
The  testator,  who  seems  to  have  left  none  but  collateral  kindred,  and 
died  a  bachelor,  left  brothers  and  sisters  of  the  whole  blood,  who  sur- 
vived him,  and  were  the  persons,  the  only  persons,  who  would,  under 
the  Statute  of  Distributions,  have  been  beneficially  entitled  to  the 
clear  residue  of  his  personal  estate  if  he  had  died  intestate.   Of  these 
brothers  and  sisters,  all  except  Mrs.  Boys,  and  the  respondent  Mrs. 
Bradley,  who  is  still  alive,  died  within  the  term  of  twenty-one  years 
mentioaed  in  the  codicil,  without  leaving  issue.     The  death  of  Mrs. 
Boys  happened  in  1833.     Of  this  lady  there  are  sons  and  a  daughter 
living.     Mrs.  Bradley  also  has  a  son  alive,  whom  I  suppose  to  have 
been  bom  before  the  end  of  the  twenty-one  years.   That  term  having 
expired  in  the  course  of  the  year  1852,  the  appellant,  a  kinsman  to 
the  testator  only  as  his  cousin,  is  the  son  of  the  testator's  paternal 
uncle  of  the  whole  blood,  and  was,  I  assume,  at  the  en4  of  the 
twenty-one  years,  the  sole  subsisting  male  issue,  in  a  pure  male  linci 
of  the  testator's  paternal  grandfather ;  so  that,  if  real  estate  had  been 
settled  on  the  testator's  father  in  tail  male,  with  remainder  to  the 
testator's  paternal  grandfather  in  tail  male,  it  would,  on  the  death  of 
the  testator's  last  surviving  brother  in  1861,  have  devolved,  per  for* 
mam  dotUj  on  the  appellant,  whom  I  assume  also  to  be,  and  at  the  end 
of  the  twenty-one  years  to  have  been,  the  testator's  nearest  relative, 
except  the  issue  of  the  testator's  father.     To  return  to  the  language 
of  the  testamentary  disposition,  the  term  "  nearest  of  kin  "  is  obvi- 
ously one  not  necessarily  confined  to  a  single  person.   It  may  include 
a  plurality.     The  testator  had  not  used  anywhere  the  word  "  heirs," 
or  the  phrase  "  male  heir."     There  are,  indeed,  to  be  found  once  the 
word  "  heir,"  and  several  times  the  word  "  inheritor,"  but  the  latter  in 
the  sense  merely  of  "  taker,  and  the  former  in  no  technical  sense ;  nor 
has  he  said  ^  male  nearest  of  kin,"  or  "  nearest  of  male  kin."     He 
has  used  the  word  "  male  "  only  in  conjunction  with  the  word  "line." 
So  of  the  word  "  female."     To  remark  that  he  has  said  "  in  the  male 
line,"  not  "  in  a  male  line,"  is  perhaps  immaterial ;  but  having  made 
use  of  the  two  terms,  "  male  line  "  and  "  female  line,"  expressing  a 
preference  of  one  line  to  the  other,  though  not  perhaps  meaning  exclu- 
sion, he  must  have  understood  one  term  as  something  substantially 
different  from  the  other.     What  did  he  understand  by  either  ?     This, 
as  Lord  Eldon  said  in  Bootle  v.  BkmdeUy  1  Mer.  227,  never  can  be 
ascertained,  the  question  being,  what  the  testator  has  authorized  the 
court  to  say  it  is  probable  was  his  meaning.    "  Lobora/re  de  verba  "  is 
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**  laborare  de  re ''  here.  The  expression, "  female  line,"  is  one  habita- 
ally,  I  believe,  used  less  strictly  than  the  phrase  "  male  line."  The 
idiom  of  the  English  language  seems  to  authorize  me  to  designate  all 
his  maternal  kindred  as  his  relatives  in  the  female  line,  whether  related 
to  his  mother  on  her  father's  side  or  otherwise,  but  not  to  authorize 
an  equally  free  application  of  the  term  "  male  line."  When  a  correct 
speaker  says  that  one  person  is  related  to  another  in  the  male  line,  we 
understand  him  to  mean  that  they  are  the  adgnati  of  the  Roman 
law ;  that  is,  cognati  per  virilis  sexus  personas  cognaHone  conjunctu 
A  man,  therefore,  is  not  necessarily  related  in  the  male  line  to  all  his 
father's  relations ;  and  I  am  not  satisfied  that,  in  the  present  testator's 
dispositions,  it  would,  either  on  the  ground  that  he  has  used  also  the 
term  "  female  line,"  or  otherwise,  be  safe  to  construe  the  words  "  in  the 
male  line  "  as  equivalent  to  "  ex  parte  patemd;  "  that  is,  as  importing 
more  than  agnation  in  the  strict  sense.  This  view,  although  not 
unfavorable  to  the  appellant,  does  not  decide  the  dispute  for  him. 
He  has  still  to  establish  the  proposition,  that  at  the  end  of  the  twenty- 
one  years  he  was  the  testator's  next  of  kin  in  the  male  line,  which 
involves,  as  I  have  said,  the  assertion  that  a  woman  cannot  be  of  kin 
to  a  man  in  the  male  line,  if  that  term  is  used  strictly,  since  it  is  clear 
that  at  the  end  of  the  twenty-one  years  Mrs.  Bradley  alone  was  the 
testator's  nearest  of  kin ;  and  if  a  woman  can  strictly  be  said  to  be 
of  kin  to  her  father's  son  in  the  male  line,  his  nearest  of  kin  in  that 
line  also.  But  I  apprehend,  that  when  one  person  is,  by  however 
exact  a  speaker,  said  to  be  related  to  another  in  the  male  line,  this 
does  not  necessarily  import  that  each  or  either  is  of  the  male  sex, 
more  than  if  it  said  that  one  person  is  related  to  another  in  the  female 
line ;  this,  of  necessity,  means  that  each  or  either  is  a  woman.  A  man's 
maternal  uncle  is  related  to  him  in  the  female  line  —  his  paternal 
uncle  not  necessarily  so.  A  woman  and  a  man  may  certainly  be 
agnates  to  each  other,  for  they  may  be  per  virilis  sezus  personas  cog* 
natione  corguncti;  which  is  being  related  to  each  other  in  the  mcde 
line  in  every  sense.  The  testator  was  of  the  house  of  Sayer,  and 
therefore  a  Sayer  in  the  male  line.  So  is  Mrs.  Bradley.  Every 
woman  must  come  of  some  male  stock,  and  accordingly  be  of  some 
male  line,  at  least  if  legitimately  born.  Mrs.  Bradley  was  legiti- 
mately bom,  but  comes  of  no  male  line,  unless  of  that  which  was  the 
male  Lne  of  the  testator.  A  man  has  two  granddaughters — one  the 
daughter  of  a  son,  the  other  the  child  of  a  daughter.  He  says  of 
them  correctly,  "  one  is  my  granddaughter  in  the  male  line,  the  other 
not"  A  lady,  having  two  first  cousins  not  related  to  each  other,  one 
the  daughter  of  the  paternal  uncle  of  the  whole  blood,  the  other  the 
son  of  a  maternal  uncle,  may  properly  describe  the  former  as  being, 
and  the  other  as  not  being,  her  cousin-german  in  the  male  line.  A 
widower,  with  a  daughter,  marries  a  woman  not  related  to  his  former 
wife,  and  has  a  son  by  the  second  marriage ;  if  the  brother  and  sister 
are  not  of  kin  to  each  other  in  the  male  Une,  they  are  of  kin  to  each 
other  in  no  line  at  alL  It  appears  to  me  that  the  Vice-Chancellor 
was  right  in  deciding  against  the  appellant  I  lay  no  stress  upon  the 
circumstance  that  the  appellant's  construction  would,  in  a  possible  case, 
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have  excluded  all  the  testator's  sisters  and  their  issue,  male  and 
female,  in  favor  of  a  person  whose  last  common  ancestor  {communis 
cognatumis  aucior)  with  the  testator  was  living  in  the  time  of  the 
Plantagenets.     But  I  may  observe,  that,  when  considering  the  argu- 
ment in  support  of  the  appeal,  it  occurred  to  me  to  think  what^  upon 
the  theory  of  that  argument,  would  have  been  the  devolution  of  the 
residue,  if  during  the  twenty-one  years  there  had  been  a  failure  of 
male  agnates.     Would  it  in  that  event,  and  upon  that  theory,  have 
gone  as  upon  an  intestacy,  or,  through  the  words  "  in  preference  to 
the  female  line,"  by  way  of  gift  to  any  person  or  persons  ?     And  if 
so,  to  whom,  and  especially  to  whom  if  the  issue  of  the  testator's 
father  had  failed  during  the  twenty-one  years,  but  there  had  at  the 
end  of  that  period  been  living  paternal  and  maternal  relatives  of  the 
testator,  the  maternal  nearer  than  the  paternal  ?     It  is  obvious  that 
if  it  could  be  maintained  or  suggested  in  the  case  of  Doe  d.  Wright 
V.  PlumptrCi  3  B.  &  Al.  474,  where  Coke  upon  Littleton  and  a  very 
learned  note  of  Mr.  Hargreaves  are  referred  to,  that  the  testator  has 
required  the  person  or  persons  to  take  at  the  end  of  twenty-one  years 
to  be  at  that  time  absolutely  either  the  nearest,  or  some  or  one  of  the 
nearest  of  kin  (whatever  the  possible  necessity  of  some  additional 
qualification) ,'  or  if  it  could  be  asserted  that  the  testator's  intention 
in  using  the  words  "  in  the  male  line,  in  preference  to  the  female 
line,"  was  merely  to  postpone  or  exclude  those  only  related  io  him 
maternally,  in  favor  of  his  father's  blood,  the  appellant  has  no  title, 
his^  claim  depending  altogether  on  the  validity  of  the  proposition  — 
ia  ray  judgment,  I  repeat,  untenable — that  the  gift  in  dispute  was  to 
the  person  or  persons  who,  at  the  end  of  the  twenty-one  years,  should 
be  the  testator's  nearest  male  agnate,  or  nearest  male  agnate  however 
distant  in  blood,  and  whatever  the  proximity  of  collateral  kindred 
otherwise  related  to  him.    I  have  but  to  observe  further,  that  in  what 
I  have  stated  I  have  assumed  two  points,  which,  viewing  the  appel- 
lant and  Mr.  and  Mrs.  Bradley  as  the  only  parties  substantially  to  the 
contest  before  us,  it  was  safe  to  assume,  but  upon  which  I  have  not 
meant  to  give  an  opinion  prejudicial,  nor  do  I  now  make  any  intima- 
tion of  encouragement,  to  any  other  claimant — first,  that  the  words 
under  discussion  are  intelligible,  and  capable  of  construction ;  and 
next,  that  whatever  may  be  the  range, of  the  word  " lineal,"  con- 
sidered by  Mr.  CoUyer  in  his  note  to  Oraik  v.  Lamb^  1  ColL  489,  to 
speak  of  a  man's  collateral  kindred  as  related  to  him  in  any  line  is 
not  an  improper  use  of  language,  but  equally  allowable  with  the 
genealogicsd  "  transversa  Hnea  "  of  the  civil  lawyers. 

Turner,  L.  J.  The  sole  question  which  we  are  called  upon  to 
decide  in  this  case  is,  whether  the  appellant  is  entitled  to  the  capital 
of  the  residuary  estate  of  Admiral  Saver,  the  testator.  Admiral 
Sayer,  by  his  will,  dated  the  13th  July,  1816,  after  giving  some  small 
kgaciesy  has  directed  the  proceeds  of  the  entire  remainder  of  his  pro* 
perty  to  be  invested  in  the  3^  per  cent,  consols.  Then  he  has  direc- 
ted the  dividends  upon  three  fourths  of  his  property  to  be  paid  to  his 
brothers  and  sisters,  of  whom  there  were  six,  during  their  lives  and 
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the  life  of  the  survivor,  and  the  remaining  fourth  to  his  nephe^wrs 
and  nieces,  the  children  of  those  brothers  and  sisters.  Then,  on  the 
death  of  the  lasti  survivor  of  the  brothers  and  sisters,  he  has  directed 
the  income  of  the  three  fourths  to  be  paid  to  the  nephews  and  nieces 
during  their  lives  and  the  life  of  the  survivor,  and  the  remaining  one 
fourth  to  be  paid  or  applied  •  for  the  benefit  of  the  children  of  the 
nephew^s  and  nieces.  He  then  proceeds  —  "  At  the  death  of  the  last 
survivor  of  my  nephews  and  nieces,  whether  born  before  or  after  my 
death,  the  capital  sum  which  at  the  death  of  the  last  survivor  of  them 
may  be  standing,  in  virtue  of  this  my  will,  in  the  books  of  the  Bank 
of  England,  shall  become  the  property  of  the  then  nearest  of  kin  to 
myself  in  the  male  line,  in  preference  to  the  female  line,  upon  the 
conditions  of  the  inheritor  thereof  assuming  the  surname  of  Sayer 
only,  (if  not  of  that  surname,)  and  that  such  inheritor  of  the  said 
capital  sum  shall  bear  and  use,  according  to  the  law  in  such  case 
enacted,  the  arms,  with  due  differences,  which  may  have  been  at  any 
time  previous  to  my  death  assigned  to  me ;  in  default  whereof,  the 
next  in  lawful  succession,  and  successively  the  heir  and  successor, 
who  shall  legally  comply  with  these  conditions  in  respect  of  the  sur- 
name and  the  arms,  shall  become  entitled  to  the  said  capital  sum ; 
provided,  nevertheless,  that  no  inheritor  of  the  same  shall  become 
entitled  thereto,  or  be  put  in  possession  thereof,  until  the  party  shall 
have  attained  the  age  of  twenty-one  years."  From  the  terms  of  this 
will  it  is  evident  that  the  testator  at  the  time  contemplated  obtaining 
a  grant  of  arms ;  and  accordingly,  some  time  after  the  date  of  the 
wUl,  and  in  the  year  1821,  he  procured  a  grant  of  arms,  by  which  the 
arms  were  granted  to  him  and  his  descendants,  and  the  descendants 
of  his  father.  After  obtaining  this  grant  and  on  the  29th  March, 
1831,  he  made  a  codicil  to  his  will,  by  which,  after  reciting  the  im- 
proved situation  of  his  brothers  as  to  their  property,  he  says,  ^'  The 
interest  and  dividends  of  only  10,000^  stock  in  the  3^  per  cents,  shall 
be  half  yearly  divided  amongst  the  survivors  of  my  brothers  and 
sisters,  nephews  and  nieces,  from  time  to  time ;  and  the  interest  and 
dividends  of  the  remainder  of  the  stock  shall  accumulate  for  the  term 
of  twenty-one  years,  at  the  termination  of  which  period  of  twenty- 
one  years  the  whole  capital  sum  then  standing  in  the  books  of  the 
Bank  of  England,  in  virtup  of  my  will,  and  this  a  codicil  thereto, 
shall  remain  to  be  disposed  of  towards  my  then  nearest  of  kin  in  the 
male  line,  in  preference  to  the  female  line,  under  the  conditions  and 
restrictions  as  in  the  said  will  are  set  forth  by  me,  the  said  inheritor 
first  paying  therefrom  the  interest  of  10,000/.,  3/.  per  cent  stock,  to 
the  survivors  of  my  brothers  and  sisters,  nephews  &nd  nieces,  until 
the  death  of  the  last  sutvivor  of  them."  At  the  foot  of  this  codicil 
the  testator  wrote  a  memorandum,  dated  in  the  next  month,  (April, 
1831,)  which  contains  this  disposition  :  —  "My  gold  medal  for  Java, 
and  badge  of  the  Order  of  the  Bath,  my  Clarence  medal,  seals 
engraved  with  my  own  arms,  the  gold  snuffbox  presented  to  me  by 
the^  present  Sovereign  of  the  Netherlands,  my  ancient  China  ware, 
left'  me  by  my  great  uncle,  Valentine  Sayer,  and  all  my  pictures, 
especially  of  my  said  great  uncle  and  his  wife,  silver  staff,  naval  his- 
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tones,  Thornes'  Capture  of  Java,  to  be  preserved  by  them,  to  descend, 
with  the  patent  and  painting  of  my  armorial  bearings,  to  the.  inheri- 
tor hereafter  of  my  capital  property,  and  to  the  descendants  who  may 
from  time  to  time  succeed  thereto."     At  the  foot  of  this  memoran- 
dam  there  is  a  monumental  inscription  of  the  testator,  written  by 
himself,  in  which  he  is  described  as  ''  th6  eldest  of  three  sons  of  Ben- 
jamin Sayer,  Esquire,  of  this  town."     The  testator  died  on  the  29th 
April,  1831,  without  having  been  married,  and  the  term  of  twenty- 
one  years  mentioned  in  the  codicil  expired  on  the  29th  April,  1852. 
The  testator,  at  the  date  of  this  will,  had  two  brothers  and  six  sisters, 
all  of  whom  survived  him,  but  the  two  brothers  and  five  of  the  sisters 
died  during  the  term  of  twenty-one  years.     The  other  sister,  Mrs. 
Bradley,  survived  the  expiration  of  the  term.     The  two  brothers  died 
without  issue,  having  never  been  married.     The  appellant  is  the  first 
cousin  of  the  testator.     He  was  not  the  testator's  nearest  of  kin  at 
the  expiration  of  the  term  of  twenty-one  years,  Mrs.  Bradley,  the 
testator's  sister,  being  then  living ;  but  he  is  the  son  of  the  testator's 
paternal  uncle,  and  tracing  his  relationship  to  the  testator  through 
males  only,  he  is  the  nearest  relation  the  testator  had  at  the  expiration 
of  the  twenty-one  years'  term ;  and  his  claim  rests  entirely  on  this 
foundation.  In  order  to  make  it  good,  he  must  establish,  that,  accord- 
ing U}  the  true  meaning  of  the  will,  codicil,  and  memorandum  of  the 
testotor,  he  answers  the  description  of  the  testator's  nearest  of  kin  in 
the  male  line.     It  was  argued  on  his  behalf,  that  the  description 
applied  by  the  testator  to  the  person  who  is  to  take  the  capital  of  his 
property,  that  of  the  nearest  of  kin  in  the  male  line,  in  preference  to  the 
female  line,  applied  and  could  only  apply  to  a  male  claiming  through 
a  continuous  line  of  males ;  and  the  argument  wus  supported  by 
reference  to  cases  in  which  that  meaning  is  attributed  to  the  words 
**male  descendant "  and  "  male  lineal  descepdant ; "  but  I  much  doubt 
the  application  of  these  authorities  to  a  case  like  the  present    In 
those  cases  there  is  a  designation  of  the  person  to  take,  independently 
of  the  line  through  which  he  is  to  ""take.     The  description  can  be 
answered  by  a  male  only ;  but  in  this  case  there  is  no  designation  of 
tiie  persons  independently  of  theline  through  which  they  are  to  take. 
They  are  to  take  nothing  except  by  the  general  term  "  next  of  kin," 
which  naay  apply  to  a  female  as  well  as  to  a  male.     Assuming,  how- 
eyer,  that  under  a  disposition  of  personal  property  to  the  nearest  of 
ten  in  the  male  line,  in  preference  to  the  female  line,  unexplained  by 
any  context,  and  unaccounted  for  by  any  surrounding  circumstances 
to  which  the  court,  placing  itself  in  the  position  of  the  testator,  could 
refer,  the  property  would  go  to  the  nearest  male  relation  deriving 
through  a  continuous  line  of  males,  there  can  be  no  doubt  that  the 
context  and  the  surrounding  circumstances  may  alter  its  destination, 
and  show  that  the  person,  who  would  thus  be  entitled  in  the  absence 
of  the  context  and  the  surrounding  circumstances,  was  not  the  per- 
son who  was  intended  by  the* testator  to  be  the  recipient  of  his 
twnnty ;  and,  in  my  opinion,  the  context  of  these  instruments,  coupled' 
with  the  surrounding  circumstances,  is  sufficient  to  show  that  this 
testator,  when  he  used  the  expression  ^  my  nearest  of  kin  in  the  male 
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line,  in  preference  to  the  female  line/'  did  not  intend  to  describe  a 
male  person  claiming  through  a  continuous  line  of  males.  This 
testator,  by  his  will,  has  given  the  income  of  his  property,  as  to  three 
fourths,  to  his  brothers  and  sisters,  and  one  fourth  to  his  nephews  and 
nieces,  until  the  death  of  the  last  survivor  of  his  brothers  and  sisters; 
and  then  he  has  given  three  fourths  of  the  income  to  his  nephews  and 
nieces,  and  one  fourth  to  the  children  of  the  nephews  and  nieces,  until 
the  death  of  the  last  survivor  of  the  nephews  and  nieces.  It  is  clear, 
therefore,  that  when  he  made  his  will  he  contemplated  that  there 
would  be  children  of  the  nephews  and  nieces  when  the  last  survivor 
of  the  nephews  and  nieces  died ;  and  the  codicil  shows  that  he  also 
contemplated  that  there  might  be  such  children  at  the  expiration  of 
the  twenty-one  years'  term.  He  must  have  known,  then,  that  these 
children  might  be  nearest  of  kin,  or  some  of  the  nearest  of  kin. 
Then  he  gives  the  capital  of  his  property  thus,  at  the  expiration  of 
.  the  twenty-one  years'  term  —  "  at  the  termination  of  which  period 
of  twenty-one  years  the  whole  capital  sum  then  standing  in  the 
books  of  the  Bank  of  England,  in  virtue  of  my  will,  and  this  a  codi- 
cil thereto,  shall  remain  to  be  disposed  of  towards  my  then  nearest 
of  kin  in  the  male  line,  in  preference  to  the  female  line,  under  the 
conditions  and  restrictions  as  in  the  said  will  are  set  forth  by  me." 
The  words  "  male  line  "  here  are  used  evidently  in  contradistinction 
to  "  female  line ; "  and  if  "  the  male  line  "  means  a  male  claiming 
through  males,  <Hhe  female  line"  must  equally  mean  a  female  claim- 
ing through  females ;  and  what  then  would  be  the  result,  supposing 
the  children  of  nephews  and  nieces  to  be  the  nearest  of  kin  ?  That 
the  daughters  of  nephews  must  not  be  included  in  the  terms  of  gift, 
nor  the  sons  of  nieces  in  the  terms  of  exclusion.  A  construction 
leading  to  such  a  result  cannot,  I  think,  be  reasonable.  Again ;  the 
provision  as  to  the  change  of  name  clearly  shows  that  the  testator 
contemplated  that  a  person  not  bearing  his  name  might  succeed  to 
his  property ;  but  a  male  claiming  through  males  could  bear  no  other 
name,  unless,  indeed,  in  the  unusual  case  of  a  change  of  name  —  an 
event  to  which,  in  the  absence  of  any  such  indication,  we  should  not, 
I  think,  be  justified  in  considering  the  testator  to  have  referred. 
Where  a  testator  refers  to  a  state  of  things  which  may  happen  either 
in  the  ordinary  course  of  events,  or  which  may  happen  under  extra- 
ordinary circumstances,  it  would  not,  I  think,  be  a  sound  rule  of 
construction  to  refer  the  language  which  he  has  used  to  the  extraor- 
dinary and  not  to  the  ordinary  course  o^  events.  There  is,  I  think, 
yet  more  convincing  evidence  on  the  face  of  these  instruments  that 
this  testator  had  no  such  intention  as  the  appellant  must  establish  in 
order  to  maintain  his  claim.  By  the  memorandum  various  articles, 
which  the  testator  enumerates,  are  to  descend,  with  the  patent  of  his 
armorial  bearings,  ta  the  inheritor  hereeJter  of  his  capital  property. 
He  thus  shows  that  the  person  to  whom  his  patent  would  descend 
was  the  person  who  was  intended  to  take  his  property;  and  the 
patent  is  limited  to  the  descendants  of  his  father.  It  is  clear,  there- 
fore, he  intended  the  descendants  of  his  father  to  take,  in  prejference 
to  more  remote  relations.   It  is  further  remarkable,  in  connection  with 
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fliis  subject,  of  the  arms,  that  in  the  will  he  uses  the  term  "  assume  " 
as  to  the  name,  but  drops  it  as  to  the  arms,  and  contents  himself  with 
the  expression  that  ^<  they  should  be  borne  and  used."  These  and 
other  considerations,  which  are  adverted  to  in  the  judgment  of  the 
court  below,  have  satisfied  my  mind  that  this  testator  had  no  such 
meaning  as  has  been  imputed  to  him  by  the  appellant ;  and  I  concur, 
therefore,  in  the  opinion  that  the  appeal  must  be  dismissed. 

Knight  Bruce,  L.  J.  We  have  made  up  our  minds  on  the  subject 
of  costs.  The  appellant  will  neither  pay  nor  receive  costs,  and  he 
will  take  back  his  deposit.  The  costs  of  all  the  respondents  must  be 
borne  by  the  estate. 


MooDiE  V.  Bannister.^ 

June  7, 1853. 

Parties — Jurisdiction  —  Costs. 

Wkore  the  answer  raggested  that  certain  persons  onght  to  be  parties,  and  those  persons  were 
made  parties  by  amendment,  the  plaintiff  cannot  afterwards  saj  that  thej  were  not  neces- 
sary. 

Where  parties  whose  claims  were  doubtful  wore  in  Scotland,  and  had  not  been  senred,  the 
court  refused  to  proceed  in  their  absence. 

Where  a  successful  objection  for  want  of  parties  is  taken  by  answer,  the  plaintiff  pays  the 
costs  of  the  day. 

Tflis  was  a  bill  for  setting  aside  a  deed,  and  for  redemption,  and 
now  came  on  for  hearing. 

Daniel  and  TVipp^  for  the  plaintiff. 

Bacon  and  Speedy  for  defendants,  objected  that  certain  persons, 
who  had  been  made  parties  by  amendment,  but  had  not  been  served, 
w  they  were  out  of  the  jurisdiction;  ought  to  be  before  the  court,  and 
that  the  suit  could  not  go  on  without  them.  See  Dan.  Ch.  Prac. 
197,28a 

Bristowcy  for  other  defendants. 

The  circumstances  of  the  case  and  the  arguments  used  are  suffi- 
ciently stated  in  the  judgment 

KiNDBBSLEY,  V.  C.  The  plaintiff  files  his  bill,  not  making  these 
three  persons  parties,  insisting  upon  his  right  to  set  aside  the  deed  of 

1 17  Jut.  520 ;  1  Drewry,  514. 
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1847  —  that  is,  to  treat  it  as  conveying  an  interest  which  is   only 
redeemable ;  and  be  seeks  the  benefit  of  that  redemption  by  this  bilL 
The  defendants  say,  that  by  a  deed  subsequent  to  that  deed,  yon,  the 
plaintiff,  assigned  over  to  three  other  persons  all  your  interest  in  this 
property,  or  if  not  all,  yet  so  much  as  that  a  decision  against  the 
plaintiff,  in  the  absence'  of  these  persons,  will  not  prevent  them  from 
asserting  their  rights ;  and  also,  if  the  plaintiff  succeeds,  and   then 
should  be  entitled  to  relief,  the  money  ought  to  go,  not  only  into  the 
hands  of  the  plaintiff,  but  into  those  of  these  three  other  persons 
under  this  deed.     That  objection  being  taken  by  the  answer,  and  the 
defendants  setting  out,  as  far  as  they  could,  the  contents  of  the  deed, 
and  insisting  that  these  persons  are  necessary  parties,  the  plaintiff 
amends,  and  makes  them  parties.     Now,  putting  aside  the  question 
of  their  being  out  of  the  jurisdiction,  this  is  surely  a  recognition  of 
the  justice  of  the  suggestion,  that  they  ought  to  be  parties.     It  has 
been  said  that  the  plaintiff  only  accedes  to  the  suggestion  of  the 
defendants,  but  I  cannot  recognize  that  argument.    If  the  defendants 
do  insist,  the  plaintiff  must  judge  for  himself,  before  he  makes  them 
parties,  whether  he  assents  to  that  proposition.     When  he  amends 
his  bill,  he  admits  that  they  are  proper  parties,  and  makes  them  so, 
subject  to  the  question  about  their  being  out  of   the  jurisdiction. 
Then  does  it  make  any  difibrence  that  the  plaintiff  alleges  that  these 
defendants  are  out  of  the  jurisdiction  ?     And  it  is  necessary  to  show 
this.    But  they  are  in  Scotland,  and  ought  not  the  plaintiff  to  have 
made  them  parties  by  serving  them  ?    because  then,  whether  they 
appeared  or  not,  one  decision  will  relieve  the  plaintiff  from  all  possi- 
bility of  a  future  claim  on  behalf  of  these  persons.   It  appears  to  me 
a  valid  objection,  and  I  ought  to  yield  to  it ;  and  though  it  may  turn 
out  that  they  are  not  entitled  to  receive  any  thing,  stillthey  ought  to 
be  here  to  have  it  settled.     If  they  were  in  Australia,  for  instance,  or 
if  there  was  any  real  difficulty  in  bringing  them  here,  it  might  be 
different ;  but  I  think  they  ought  to  be  here ;  they  are  not,"  strictly 
speaking,  passive,  but  are  parties  who,  as  far  as  I  can  make  out,  have 
a  real  interest.     As  to  the  costs,  the  old  rule  was,  that  if  a  defendant 
objected  for  want  of  parties,  and  the  costs  of  the  day  depended  upon 
the  question  whether  the  objection  was  raised  by  answer,  if  it  was 
not  raised  by  the  answer,  but  for  the  first  time  at  the  hearing,  no 
costs  of  the  day  were  given  ;  but  if  the  objection  was  raised  by  the 
answer,  the  costs  of  the  day  were  given.     Then  came  the  practice  of 
setting  down  the  cause  upon  an  objection  for  want  of  parties,  and 
that  practice  has  now  been  abolished,  and  the  effect  of  that  is  to 
restore  the  old  rule ;  and  I  think,  therefore,  that  the  costs  of  the  day 
ought  to  be  allowed. 


Digitized  by  VjOOQ IC 


COURTS  OF   CHANCERY,  1853.  83 

Oaon  V.  Oregofy. 


Gann  V.  Gregory.^ 

Maj  3, 1853. 

JProbate  —  Cancellation — 1  Vict.  c.  26. 

Wben  the  Ecclesiastical  Conrt  grants  probate  of  a  will  of  personalty,  dated  since  the  passing 
of  the  1  Vict  c  26,  with  lines  drawn  across  it  in  ink,  the  Court  of  Chancery  will  presame 
that  the  cancellation  was  made  after  execution,  and  will  treat  it  as  of  no  effect 

John  Thompson  made  his  will  on  three  sheets  of  paper,  as  fol- 
lows:—  '^This  is  the  last  will  and  testament  of  John  Thompson, 
of  the  Priory,  Hampstead.     I  do  hereby  constitute  Commissioner 

Maye,  Esq.,  the  Rev.  Webb  Ellis,  of  No.  8  Grafton  street,  near 

Bond  street,  and  Amos  Grann,  Caroline  street,  Bedford  sqaare,  as  my 
trustees  to  this  my  will."  Then  followed  certain  gifts,  and  the  rest 
of  the  sheet  was  left  blank.  The  second  sheet  of  the  will  was  partly 
cancelled  by  cross  lines  in  ink,  which  covered  all  the  words  included 
here  in  brackets.  The  words  italicised  were  interlined  in  pencil  in  the 
will,  and  where  blanks  are  here  left,  were  words  or  figures  crossed  out 

^  Bequests,  Grants,  Gifts,  and  Annuities. 

"  (To  my  most  unfortunate  niece,  Margaret  Le  Ba8,40;.  per  annum 
for  and  during  her  life,  on  condition  she  permits  her  Laystall  deeds 
remain  at  my  bankers,  and  that  Amos  Gann  receives  her  rents  at  3t 
per  cent, and  she  does  not  marry:  to  Mrs.  Eliz.  Eldridge,  of  Amhurst, 
302.  per  annum  ;  to  the  man  who  has  lost  both  arms,  20L  sterling;  to 

Dr.  Hicks, ;  to  Mary  Jeffery  Gann,  wife  of  Amos  Gann,  100/.; 

to  Amos  Gann,  for  his  receiving  all  my  rents  and  shares,  3/.  10^.  per 

cent  or ,  and  SOL  at  the  end  of  the  first  seven  years,  and  100/. 

at  the  end  of  fourteen  years,  and  51,  per  cent,  for  all  monies  paid  to 
the  boy  in  clothing ;  these  gifts  be  to  include  all  other  charges  in 
agreements,  allso  3L  for  every  house  he  may  let  in  town,  and  1/.  in 
the  country.  To  my  trustees,  Richard  Mayne,  Esq.,  and  Rev.  3L 
Weld  £Uis,  for  bringing  in  stock  twice  a  year  in  the  Bank  of  Eng- 
land, 10/.  each  for  such  trouble,  and  allso  Amos  Gann  1/. ;  and  as  all 
receipts  will,  be  drawn  in  the  name  of  Henry  Robinson  and  Amos 
Gann,  12/.  per  cent  on  monies  so  received  ;  the  same  sum  to  Henry 
Bx>biDson,  trusting  it  will  amount  to  10/.  per  annum ;  if  not,  to  allow 
that  sum ;  and  if  the  boys  turn  good,  to  be  kept  where  they  now  are, 
and  after  sent  to  some  highly  respectable  married  clergyman  for  a 
term  of  two  or  three  years,  but  not  less  than  twenty  or  thirty  miles 
of  London;  their  clothing  and  other  matters  I  leave  to  my  trustees, 
Amos  Gann,  who  1  appoint]  their  guardian.  To  John  Gann  and 
Lonisa,  10/.  for  mourning;  to  my  trusty  good  coachman,  James  Tom- 
kins,  my  small  brougham,  my  cabb  and  horse,  and  all  the  harness. 


1  17  Jar.  520. 
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and  [oats,  and  what  remains  in  the  stable ;  and  allso  to  him  and  his 

wife  20/.  per  annum  duritiff  their  life^  or  the  sum ,  and . 

That  my  trustees,  with ,  do  lett  it  on  such  terms  as  they  may 

think  proper,  and  grant  a  lease  under  the  fourteen  years  of  my  priory. 
An  inventory  to  be  taken  and  given  to  the  lessee  df  all  the  furni- 
ture inside  and  outside  the  house ;  expect  not  to  let  when  the   are 

possible  children  if  you  can;  and  there  be  great  care  in   the 

covenants,  clauses,  &c. ;  any  lawyer  employed  not  to  charge  for 
advice  and  attendances,  and  should  he  bring  any  action  or  suit  in  the 
Court  of  Chancery  and  loose  the  cause,  for  his  trouble  I  leave  to  Mr. 
Gann.  And  should  any  difference  arise  touching  the  meaning  of  this 
my  will,  and  for  their  executing  leases,  then  and  in  the  case  no  one 
shall  be  answerable  for  each  other,  but  bonds  given  them  for  their 
security.  To  Mrs.  Kempshead^  20/.  per  annum,  paid  quarterly.  '  All 
other  grants  and  gifts  to  be  paid  about  the  half  quarter,  say  the  14th 
February  and  the  14th  August,  in  half  yearly  payments.  All  my 
deeds  and  papers  to  be  kept  at  my  bankers  under  the  key  of  H.  Ro- 
binson, not  to  be  removed  unless  to  prove  title.  I  give  aU  my  valua- 
ble curiosities  to  her  gracious  Majesty,  as  an  heir-loom  to  Windsor  ; 

and  appoint as  &ust     Amos  Gann  —  see  that.]     All  other  old 

carvings,  &c.  to  be  sold  by  auction  by .     To  Mary  Grann,  15L 

per  annum  during  her  life,  payed  half  yearly.  I  direct  that  200L  may 
remain  at  my  bankers."  On  the  third  sheet  the  will  continued  — 
^  To  Mary  Gann,  wife  of  Amos  Gann,  100/. ;  to  Mary  Clarke  5L^ 
and  Peter  5/.,  and  as  much  more  as  will  make  up  a  quarter's  wages 
and  2/.  more  to  Peter.  I  direct  that  Francis  Thompson  may  add  my 
name,  viz.  say  John  Memory  Thompson." 

Then  followed  the  signature  and  attestation,  the  witnesses  being 
Charlotte  Thompson  and  the  said  Maj^y  Clarke,  and  their  names 
being  written  in  pencil.  The  Ecclesiastical  Court  delivered  out  pro- 
bate of  the  wiD,  with  all  erasures,  alterations,  interlineations,  and 
obliterations  appearing  thereon,  the  probate  copy  being  a/ac  simile 
of  the  will,  with  the  cross  lines  upon  it  The  terms  of  the  decree  in 
admitting  the  will  in  the  Ecclesiastical  Court  were,  ^  Judgment  de- 
creed according  to  the  tenor  of  the  former  acts ;  letters  of  adminis- 
tration (with  the  will  annexed,  as  the  same  now  stands)  of  all  and 
singular  the  goods,  chattels,  and  credits  of  the  deceased  in  this  cause 
to  be  granted  and  committed  to  Margaret  Gregory,  wife  of  Barnard 
Gregory,  Esq."  The  bill  in  this  suit  was  filed  by  a  legatee  against 
Barnard  Gregory  and  Margaret  his  wife,  the  adminbtratrix,  to  whom 
letters  of  administration  with  the  will  annexed  had  been  granted. 
By  the  decree  on  the  hearing  of  the  cause,  dated  the  15th  July,  1851, 
Barnard  Gregory  and  Margaret  his  wife,  the  administratrix,  admitting 
assets,  it  was  ordered,  "that  it  be  referred  to  the  Master  to  take 
an  account  of  the  legacies  and  annuities  given  by  the  said  testator 
•  •  •  .  and  that  the  Master  should  inquire  and  state  to  the  court 
who  was  intended  by  Louisa,  mentioned  in  the  following  paragraph 
in  the  will,  namely, « to  John  Gann  and  Louisa  10/.  for  mourning ; ' 
also  who  was  intended  by  Mary  Grann,  to  whom  an  annuity  of  15/. 
was  given ;  and  what  had  become  of  the  specific  things  given  to 
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James  Tompkins,  the  coachman ;  with  liberty  to  state  special  circam- 
stances."  The  Master,  by  his  report,  dated  the  20th  December,  IQSH, 
certified,  that  among  the  legacies  given  by  the  will  were  those  under 
the  cross  lines,  treating  the  words  so  cancelled  as  part  of  the  will 
To  this  part  of  the  report  the  defendants  filed  tiiree  exceptions.  The 
cause  came  on  now  upon  these  exceptions,  and  on  further  directions. 

BacoHj  Q^  C,  and  itfurray,  for  the  exceptions.  At  the  original 
bearing,  Bruce,  V.  C,  did  not  consider  that  the  whole  of  the  second 
sheet  of  the  will  was  cancelled,  as  appears  from  the  inquiries 
directed  by  the  decree  concerning  the  property  given  to  Tomkins ; 
bat  the  decree  does  not  affect  the  part  cancelled.  By  the  terms  of 
the  decree  in  the  Ecclesiastical  Court,  that  portion  of  the  will  was  to 
be  read  together  with  the  lines  across  it ;  and  a  coqrt  of  construction 
must  look  at  the  effect  of  these  lines.  The  case  is  as  thou^  the  will 
were  of  real  estate ;  the  probate  has  decided  nothing  as  to  the  efiect 
of  these  lines.  But  granting  the  probate  in  this  form  hsis  decided 
that  the  lines  were  drawn  before  the  execution  of  the  will ;  for  if  not, 
the  probate  copy  would  have  omitted  the  cancelled  words. 

[Stuart,  V.  C.  How  does  it  appear  that  the  oross  lines  were  not 
made  before  the  will  was  written  at  all  ?] 

Wig^amj  Q.  C,  and  Berkeley^  contr^  If  the  Ecclesiastical  Court 
has  decided  that  these  lines  are  part  of  the  will,  still  it  must  be  showa 
that  they  were  drawn  across  it  ammo  revocandL  Now,  there  are 
pencil  alterations  through  all  the  cancelled  part,  and  these  must  have 
been  made  at  the  time  of  the  execution  of  the  will ;  for  in  flie  legacy 
to  Mary  Clarke,  the  name  '^  Clarke  "  is  inserted  in  pencil,  cmd  Marv 
Clarke's  name  is  written  as  an  attesting  witness  in  peodl,  which 
shows  that  the  testator  was  ignorant  of  her  surname  until  she  was 
called  in  to  attest  the  will,  and  then  finding  her  name  was  Clarke,  be 
added  it,  and  gave  her  the  pencil  to  sign  her  attestation.  Therefore,  at 
the  time  of  executing  the  will,  there  was  no  amimus  revocamdL  But 
the  Ecclesiastical  Court  having  left  the  cancelled  words  in  the  pro^ 
bate,  this  court  must  regard  them  as  part  of  the  wilL  The  only 
other  view  is,  that  they  left  it  to  the  courts  of  construction  to  decide 
whether  the  lines  were  drawn  across  the  will  before  or  after  the  exe- 
cation.  If  so,  the  necessary  presumption,  according  to  the  dedsioa 
in  Cooper  v.  BockeUy  4  Moo.  P.  C.  419,  is,  that  they  were  made  after 
execution ;  in  which  case,  by  the  21st  section  of  stat  1  Vict  c.  26, 
they  are  of  no  effect,  for  want  of  due  execution.  [They  cited  also 
Martm  v.  Oardmer^  8  Sim.  73,  a  case  before  the  late  act,  on  the 
efiect  of  erasure  in  some  places  of  a  legatee's  name.] 

Mwrray^  in  reply,  referred  to  Mence  v.  Mence^  18  Ves.  348,  as  to  the 
efiect  of  pencil  alterations,  and  also,  on  the  same  point,  to  Francis  v. 
(hover J  6  Hare,  39.  He  argued  that  Cooper  v.  Bockett  did  not  affect 
this  case,  because  here  evidence  was  produced  before  the  Ecclesiasti- 
cal Court  to  rebut  the  presumption  that  the  lines  were  drawn  after 
teecntion,  and  upon  that  evidence  probate  was  granted  in  this  form* 
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Stuart,  V.  C.  This  is  a  very  extraordinary  question,  and  would 
be  one  of  considerable  difficulty  if  it  were  not  that  my  task  is  very 
much  relieved  by  a  decision  of  the  privy  council,  which  seems  to  have 
concluded  the  question.  The  testator  in  this  case,  in  the  second  sheet 
of  his  will,  has  drawn  lines  across  it,  which,  upon  proper  evidence 
bringing  the  case  within  the  operation  of  the  21st  section  of  the  neiv 
Wills  Act,  if  properly  executed,  as  an  erasure,  or  alteration,  or  cancel- 
lation, would  have  the  effect  of  destroying  that  part  of. the  wilL 
Being  destitute  of  that  evidence,  the  same  question  is  raised  which 
occurred  in  Cooper  v.  Bockettj  namely,  what  in  the  absence  of  evi- 
dence on  that  subject,  is  to  be  the  presumption  of  law  as  to  the  time 
when  those  lines  were  drawn  across  the  will  ?  The  decision  in  CoO' 
per  V.  Bockett  was,  that  the  presumption  of  law,  in  the  absence  of 
evidence,  must  be,  that  the  lines  appearing  to  be  drawn  across  the 
will,  or  the  erasure,  must  be  presumed  to  be  made  after  the  execution 
of  the  will.  That  is  admitted  to  be  the  law  by  the  counsel  who  now 
support  the  exceptions  to  the  Master's  report  But  it  is  said  that  the 
Ecclesiastical  Court  has  granted  the  probate  in  such  a  way  iti  this 
case  as  to  have  determined  the  question,  and  to  have  decided  that  the 
words  under  the  lines  drawn  across  those  words  are  not  to  be  taken 
as  part  of  the  will,  and  that  the  court  has  decided,  on  the  evidence 
before  it,  that  the  lines  were  drawn  across  the  will  before  the  execu- 
tion and  attestation  of  the  will.  I  can  find  no  just  ground  for  sup- 
posing that  the  Ecclesiastical  Court  decided  any  such  thing.  On 
the  contrary,  the  way  in  which  the  probate  has  been  granted  here 
seems  to  me  conclusive  that  the  Ecclesiastical  Court  granted  probate 
of  the  will  with  those  words  under  the  lines  drawn  across  the  will 
standing  as  part  of  the  probate  and  of  the  words  of  the  testator. 
I  think  that  the  Ecclesiastical  Court  granted  the  probate  without 
deciding  the  question,  which  the  form  of  the  probate  is  said  to  have 
decided,  that  these  marks  were  made  in  the  will  before  the  attestation 
and  the  execution  by  the  testator ;  and  it  is  plain  to  my  mind,  from 
the  report  of  Cooper  v.  Bockettj  that  if  the  Ecclesiastical  Court  had 
decided  the  question  in  the  way  insisted  upon  in  support  of  these 
exceptions,  there  ought  to  have  been,  and  would  have  been,  a  total 
omission  of  that  part  of  the  will  in  respect  of  which  probate  was  so 
granted.  I  think  it  has  left  the  question  open  to  the  construction  of 
this  court ;  and  I  am  bound  to  hold  that  these  marks  were  not  drawn 
across  the  will  in  such  manner  as,  under  the  late  act,  would  amount 
to  an  alteration  of  the  will  in  respect  of  tl^  parts  underneath  those 
lines.  The  Master  having  taken  that  view,  my  opinion  is  that  the 
Master  was  right,  and  therefore  the  exceptions  must  be  overruled. 
The  deposit  must  go  to  the  plaintiff;  the  remaining  costs  to  be  costs 
in  the  cause. 
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Thb  Eabl  of  Lindsay  v.  The  Great  Northern  Railway  Com- 


March  8  and  14, 1853. 

Railway  Campanp  —  AgreemetU  far  Slovping  all  Trains  —  Amalga- 
mation. 

In  1846,  two  competing  lines  of  railway,  the  D.  K.  and  the  L.  and  Y.,  being  before  parlla- 
ment,  L.  agreed  with  eleren  persons,  (the  promoters  of  the  D.  N.  Railway,)  to  give^them 
certain  portions  of  land,  at  different  prices,  to  withdraw  all  parliaroentaiy  opposition Vrom 
them,  and  offer  every  description  of  opposition  to  the  L.  and  Y.  Railway ;  and  that  if  an 
amalgamation  took  place  on  any  eronnds,  he  would  not  oppose  the  amalgamated  com- 
pany. In  case  of  the  amalgamated  company  obtaining  their  bill,  they  were  to  adopt  this 
agreement  and  all  the  covenants,  &c.,  one  of  which  was,  that  the  D.  N.  Railway  Company 
were  to  baUd  a  station  near  T.,  at  a  point  to  be  approved  by  L.,  at  whidi  station  all  trains 
ahoold  stop.  The  two  companies  aid  amalgamate  by  the  name  of  "  The  G.  N.  Railway 
Company.^  Litigation  took  place,  both  in  equity  and  at  law,  upon  the  construction  or 
the  agreement,  the  validity  of  which  was  never  impeached  in  such  litigation.  The  G.  N. 
Company  now  refused  to  stop  their  express  trains  at  the  T.  station :  — 

JEliAI,  first,  that  the  agreement  was  legal  in  itself  was  now  decided  by  authority ;  but,  sembU, 
that  if  such  authori^  had  been  wanting,  it  would  not  have  been  open  to  the  defendants 
now  to  impeach  it,  after  having  brought  it  forward  as  a  defence  in  former  litigation. 

Secondly,  that  the  balance  of  inconvenience  on  stopping  such  trains,  was  in  favor  of  a  spe- 
cific pM9iformance  of  the  agreement,  and  that  the  court  would  not  hesitate  to  interfere  to 
restrain  a  breach  of  it  on  interlocutory  application. 

Thirdly,  that  the  amalgamated  company^s  act  having  been  passed  without  opposition  by  L., 
which  might  reason&ly  be  supposed  to  be  in  consequence  of  the  element,  acts  done  by 
the  company  under  their  act  were  to  be  looked  at  as  if  done  under  ue  agreement 

Whether  a  corporation  can  be  bound  by  the  acts  of  an  agent  not  appointed  under  seal, 
qtuere  f    But  in  this  case  the  corporation  was  held  bound  at  all  events,  as  they  had  entered 
^   npon  and  taken  possession  of  the  land  mentioned  in  the  agreement,  and  otherwise  asserted 
its  validity. 

The  question  in  this  case  arose  upon  the  liability  of  the  Great 
Northern  Railway  Company  to  stop  all  their  trains  at  a  station  near 
the  seat  of  the  Earl  of  Lindsay.  In  the  year  1845-6  there  were  two 
competing  lines  between  London  and  York  —  the  Direct  Northern 
and  the  London  and  York  Railway  Companies.  The  first  of  these 
contemplated  passing  through  the  lands  of  the  plaintiff,  and  was 
threatened  with  vigorous  parliamentary  opposition  by  him— ^anoppo- 
rition,  however,  which  his  lordship  was  ultimately  induced  to  with- 
draw, for  the  considerations  (amongst  other  advantages)  mentioned 
in  the  agreement  which  contained  the  matter  of  the  present  conten- 
tion. By  that  agreement,  dated  the  16th  March,  1846,  when  the  bills 
of  the  competing  companies  were  before  parliament,  the  Direct  North- 
em  Railway  Company  agreed  to  pay  his  lordship  25,000/.  (if  their  bill 
should  pass)  for  twenty  acres  of  ground,  the  company  to  build  all 
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walls,  gates,  bridges,  &c.,  for  fencing  off  the  line,  and  for  giving 
access  between  separated  portions  of  property ;  and  then  the  promo- 
ters, on  behalf  of  the  company,  covenanted  also,  at  such  their  sole 
costs  and  charges,  to  make  and  execute,  and  at  all  times  thereafter 
maintain,  a  station  at  such  point,  to  be  approved  by  the  said  plaintlfi^ 
adjoining  or  near  to  the  road  from   Stamford  to  Deeping,  at  w^hich 
station  all  trains  passing  along  the  said  railway  should  stop  for  the 
accommodation  of  passengers,  and  for  the  receiving  and  unloading 
of  goods,  luggage,  carriages,  and  horses.     The  agreement  provided 
that  the  plaintiff  should  withdraw  all  opposition  to  the  Dhrect  North- 
ern Railway,  and  that  he  should,  at  their  expense,  oppose  their  com- 
petitors in  every  manner.     In  the  event  of  a  certain  deviation  being 
made,  the  plaintiff  was  to  receive  only  6,000/.,  but  all  the  other 
clauses  were  to  stand.     And  it  was  in  the  last  place  provided,  that 
^'in  case,  either  by  an   agreement   made   between  the  provisional 
directors  of  the  two  intended  companies,  or  in  consequence  of  the 
decision  or  recommendation  of  a  committee  of  the  House  of  Com- 
mons, or  otherwise,  an  amalgamatiom  should  be  made  of  the  said 
two  intended  companies,  the  said   amalgamated  company  should, 
within  three  calendar  months  next  after  the  same  should  nave  been 
established  by  an  act  of  the  legislature,  and  without  reference  to  any 
alteration  or  deviation  made  or  to  be  made  of  the  line  of  railway, 
pay  one  of  the  sums  before  mentioned ;  and  then  the  several  cove- 
nants and  agreements  concerning  the  purchase  and  taking  of  addi- 
tional land,  and  the  resale  of  land  to  the  plaintiff,  the  making  devia- 
tions and  maintaining  viaducts,  and  all  other  covenants  on  the  part 
of  the  intended  Direct  Northern  Railway  Company,  as  far  as  the 
same  should  be  applicable,  should  be  performed  by  the  amalgamated 
Company,  and  should  be  embodied  in  a  deed  to  be  executed  by  the 
amalgamated  company."     The  two  companies  were  amalgamated 
by  the  9  &  10  Vict  c.  71,  under  the  name  of  "  The  Great  Northern 
Railway  Company."    Sect  4  enacted  that  the  persons  therein  named, 
and  all  the  subscribers  to  either  of  the  said  two  original  undertakings, 
and.  all  who  should  thereafter  subscribe  to  the  joint  undertaking, 
should  be  incorporated  by  the  name  of  "  The  Great  Northern  Rail- 
way Company."     Sect.  6  provided  for  the  distribution  of  the  shares 
in  the  new  company  among  the  subscribers  to  the  two  original  under- 
takings.    Sect  12  appointed  the  first  directors  of  the  joint  undertak- 
ing, nine  of  whom  had,  as  directors  of  the  Direct  Northern  Railway, 
signed  the  above  agreement  of  the  16th  Marph,  1846.     The  sdms  of 
25,000/.,  6,000Z.,  and  2,000/.  were  specified  as  the  purchase-money  of 
different  portions  of  the  plaintifPs  land.     How,  did  not  very  clearly 
appear ;  but,  under  the  circumstances  which  occurred,  it  was  not  dis- 
puted, but  was  now  admitted  on  all  hands,  that  the  sum  payable  to 
the  plaintiff  under  the  agreement  was  6,000/.   Payment  being  refused, 
the  plaintiff  had  brought  his  action,  and  ultimately  obtained  a  deci- 
sion of  the  House  of  Lords  in  his  favor  for  that  amount     Capper  v. 
The  Earl  of  Lindsay,  3  H.  L.  C.  293 ;  14  Eng.  Rep.  9.     The  com- 
pany  had  built  a  station  at  Tallington,  in  compliance  with  the  cove- 
nant, and  most  of  the  trains  stopped  there,  but  the  express  trains  ran 
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past  without  stopping.     The  plaintiff  filed  the  present  bill  to  restrain 
the  company  from  aliowing  any  train  to  pass  without  stopping. 

MoUj  FoUeU^  and  Charles  BaUy  for  the  plaintiff,  moved  accordingly* 

The  SoUcUor-Oeneral^  TFSigTam,and  T.  i)efttf09i,  for  the  defendants, 
against  the  motion. 

The  following  cases  were  cited :  —  Edwards  v.  The  Orand  Junction 
RaikiK^  Company y  1  My.  &  C.  650 ;  Gfreenhalgh  v.  The  Manchester 
and  Birmingham  Builway  Company^  3  My.  &  C.  784 ;  Stanley  v.  The 
Chester  and  Birkenhead  Railway  Company^  Id.  773 ;  Simpson  v.  Lord 
Ebwden,  10  Ad.  &,Bl.  793',  9  CL&Fin.61;  s.  c.  3  RaUw.  Cas.  294 ; 
Bigby  V.  7%e  QraU  Western  Railway  Company,  2  Ph.  44;  JiUbot  v. 
Ford,  13  Sim.  173;  Hawkes  v.  The  Eastern  Counties  Railway  Com- 
/iafiy,3DeO.&S.314;s.o.4£ng.R6p.91;  and  Webbv.  ThelHrect 
Portsmouth  Railway  Company,  1  JJe  G.,  Mac.  &  Q.  521 :  s.  o.  9  Eng. 
Bep.  249. 

March  14.  Wood,  V.  C,  (after  stating  the  facts).  The  agree- 
ment, therefore,  has  a  twofold  aspect  K  the  Direct  Northern  bill 
^i^as  proceeded  with,  Lord  Lindsay  is,  at  the  expense  of  the  company, 
to  use  his  endeavors  to  oppose  the  other  company ;  and  if  those  endea- 
vois  fail,  the  Direct  Northern  Railway  Company  are  to  pay  a  certain 
price  for  the  land  taken  by  the  London  and  York  Railway  Company. 
If  the  two  companies  unite,  then  another  course  is  pointed  out.  This 
case,  therefore,  differs  from  every  other  which  has  been  cited,  in  con* 
sequence  of  provision  having  been  made  for  the  event  of  an  amalga- 
mation. If  there  had  been  a  covenant  by  Lord  Lindsay,  that  in  the 
event  of  an  amalgamation  be  would  not  oppose  the  amalgamated 
company,  I  think  there  could  have  been  no  contest  about  the  Great 
Northern  Railway  Company  being  bound  by  this  contract  of  the  Di- 
rect Northern  Company.  Now,  though  there  is  no  such  express  cove* 
nant  here,  that  he  will  not  oppose  the  amalgamated  company  upon 
their  giving  him  these  terms,  I  think  that  such  a  covenant  would  un- 
questionably be  implied.  The  case  is,  therefore,  reduced,  as  to  this, 
within  Edwards  v.  The  Grand  Junction  Railway  Company,  1  My.  &  C. 
650.  In  that  case  Lord  Cottenham  rested  the  relief,  not  on  the  con- 
ttact  on  the  part  of  the'  promoters,  so  as  to  make  the  contract  of  the 
promoters  bind  the  body  in  its  corporate  capacity,  which  did  not  exist 
at  all  at  the  time  of  the  contract,  but  the  principle  was  this,  that  an 
anangement  having  been  made  by  which  the  corporate  body  is  brought 
into  existence,  the  court  will  not  suffer  that  corporate  body  to  carry 
out  its  powers  in  direct  opposition  to  the  arrangement  In  Hawkes 
V.  7%^  JEastem  Counties  Railway  Company,  a  specific  performance  was 
decreed,  although  at  the  tim<&  the  period  limited  for  the  exercise  of  the 
compulsory  powers  of  the  compsuny  had  ceased  ;^and  the  reason  isy 
tbatif  a  company  of  this  description  once  enter  upon  the  execution 
of  their  powers,  they  must  carry  out  the  whole.  What  Lord  Cott^n- 
bam  said  in  Edwards  v.  The  Grand  Junction  Railway  Company,  1  My. 
8* 
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&  C.  673,  contains  the  trae  doctrine  on  the  subject :  —  "  Here,  as  the 
company  stand  in  the  place  of  the  projectors,  they  cannot  repudiate 
arrangements  into  which  such  projectors  had  entered ;  they  cannot 
exercise  the  powers  given  by  parliament  to  such  projectors  in  their 
corporate  capacity,  and  at  the  same  time  refuse  to  comply  with  those 
terms,  upon  the  faith  of  which  all  opposition  to  their  obtaining  such 
powers  was  withheld."     Although  there  have  been  two  or  three  cases 
before  the  court  in  which  an  amalgamation  had  taken  place  between 
railway  companies,  with  one  only  of  whom  the  agreement  had  been 
entered  into,  I  do  not  recollect  any  in  which  the  event  of  an  amalga- 
mation had  been  specifically  provided  for  by  the  agreement  itsel£    In 
Stgmley  v.  The  Birkenhead  Railway  Company^  3  My.  &  C.  773,  there 
was  no  such  clause  in  the  agreement.     There  the  plaintiff  hadentered 
into  an  agreement  with  company  A,  and  not  with  company  fe.     The 
companies  A  and  B  afterwards  came  to  an  understanding,  by  which 
one  was  to  be  selected  by  two  referees,  and  the  adopted  line  was  to 
take  the  engagements  entered  into  with  landholders  by  the  rejected 
line.     The  plaintiff  then,  in  effect,  having  notice  of  the  arrangement, 
bound  himself  "not  to  oppose  the  line  which  should  be  adopted,  and 
then  filed  his  bill  to  transfer  the  whole  of  his  agreement  to  the  amal- 
gamated company ;  and  Lord  Cottenham  held  that  he  had  a  right  to 
do  so.     Greenhalgh  v.   T/ie  Manchester  and  Birmingham  Railtoap 
Company^  3  My.  &  C.  784,  was  a  peculiar  case.     There  the  plaintiff 
entered  into  a  contract  with  company  A,  which  A  was  to  be  at  liberty, 
if  their  bill  did  not  pass  within  a  given  time,  to  determine,  by  giving 
the  plaintiff  a  three  moi;iths'  notice.     Company  A  entered  into  an 
agreement  for  amalgamation  with  company  B,  in  which  was  a  clause 
providing  that  the  amalgamated  company  should  take  up  all  contracts 
with  landowners  entered  into  by  either  of  the  separate  companies  in 
respect  of  lands  to  be  affected  by  the  line  of  the  amalgamated  com- 
pany, having  regard  to  the  different  mode  in  which  such  lands  would 
be  affected  in  consequence' of  the  amalgamation.    Notice  of  the  clause 
was  sent  to  Mr.  Greenhalgh.      The  amalgamated  company's  bill 
passed ;  and  then  the  committee  of  company  A  vacated  their  contract 
with  Mr.  Green halgh  by  a  three  months'  notice,  and  the  amalgamated 
company  offered  to  treat  with  him  for  other  lands.    The  Vice-Chan- 
cellor  thought,  owing  to  the  very  different  way  in  which  the  lines  of 
company  A  and  of  the  amalgamated  company  affected  the  lands,  one 
taking  much,  and  the  other  Uttle,  that  comparfy  A  had  a  right  to  put 
an  end  to  the  contract  under  the  provision  for  that  purpose.    But  the 
different  manner  in  which  the  two  lines,  that  proposed  and  that  ulti- 
mately authorized,  affect  the  lands,  cannot  have  any  application  in  the 
case  now  before  me,  since  the  amalgamation  is  provided  for  in  the 
contract ;  and  Lord  Chancellor  Cottenham,  when  the  case  came  be- 
fore him  on  appeal,  (3  My.  &  C.  784,)  did  not  coincide  in  the  view  of 
the  Vice- Chancellor,  on  which  he  expressly  abstained  from  deciding, 
although  he  supported  the  order  of  the  court  below,  on  the  ground 
of  acquiescence  on  the  part  of  Mr.  Greenhalgh.     The  case  of  FtesUm 
V.  The  Liverpool^  Manchester;  and  Newcastle  Railway  Company^  1  Sim., 
N.  S.,  586 ;  s.  c.  7  Eng.  Rep.  124,  was  before  the  present  Lord  Chan- 
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oellor,  (Lord  Cranworth,)  tlien  Vice- Chancellor.     There  the  plaintiff 
bad  agreed  with  company  A,  not  contemplating  any  amalgamation, 
that  they  should  pay  a  certain  sum  for  such  lanas  as  they  should  re- 
quire.    Afterwards  an  amalgamation  took  place  between  company  A 
and  a  competing  company.     It  was  stated  in  the  bill  that  the  amal- 
gamated company  had  agreed  to  adopt  the  separate  agreements  of 
each,  but  it  was  not  stated  that  the  plaintiff  had  any  notice  of  that 
agreement ;  so  that  perhaps  the  plaintiff  never  had  any  contract  with 
the  amalgamated  company.     The  argument  of  the  Solicitor-General 
was  very  much  the  same  as  that  before  me  in  the  present  case.     Lord 
Cranworth  says,  (p.  598,)  "  It  is  true,  the  contract  was  originally 
made  on  behalf  of  a  different  body,  (from  the  defendants  in  the  case.) 
But  the  same  persons  who  entered  into  the  agreement  as  projectors 
also  obtained  the  act  which  passed.     Others  concuned  with  them,  and 
the  name  of  the  company  was  changed ;  but  to  the  plaintiff  that 
made  no  difference.     The  projectors,  who  contracted  with  the  plain- 
tifi^  united  with  others,  and  the  united  projectors  adopted  the  original 
contract ;  and  thereupon  the  plaintiff  abstained  from  opposition.   That 
entitles  him  to  look  to  the  defendants  as  the  parties  liable  to  him." 
There  is  the  circumstance  there  which  does  not  occur  in  the  present 
case,  that  the  amalgamated  company  adopted  the  contract  which  had 
been  previously  entered  into  with  one  of  them ;  but  it  is  not  stated 
that  the  plaintiff  had  notice  of  that  adoption.     But  that  subsequent 
adoption  by  the  amalgamated  company  would  not,  in  such  a  case  as 
the  present,  be  very  important,  because  it  strikes  me  that  if  I  enter 
into  an  agreement  with  company  A,  and  provide  for  the  event  of  an 
amalgamation,  and  I  stipulate  with^  company  A,  that  the  joint  line 
shall  give  me  such  and  such  advantages,  I  stand  in  such  a  position 
that  the  amalgamated  company  cannot  shake  me  off.    How  can  per- 
sons who  have  thus  contracted,  and  who  are  brought  into  a  corporate 
body,  with  certain  powers  given  to  them,  exercise  those  powers  in 
opposition  to  their  contract?     The  plaintiff  enters  into  a  contract 
with  eleven  persons,  promoters  of  company  A,  providing  for  the  event 
of  an  amalgamation  with  certcdn  other  persons,  who  are  promoters 
of  another  company,  B.     They  do  amalgamate,  and  in  the  act  of 
parliament,  it  i»  provided  that  the  promoters  of  company  B,  (not  the 
one  with  which  the  plaintiff  has  contracted,)  and  all  the  persons  who 
have  subscribed  to  the  undertaking  A  or  B,  or  who  shall  subscribe  to 
the  tertium  ^id  which  is  formed  upon  their  amalgamation,  shall  be 
united  into  a  company  for  the  purposes  of  the  act ;  and  in  nomina- 
tion of  officers,  nine  out  of  the  eleven  persons  who  contracted  with 
the  plaintiff  became  directors.     The  individual  directors  are  bound. 
The  whole  body  of  directors  and  the  amalgamated  company  have 
acquired  their  powers  in  consequence  of  the  plaintiff  abstaining,  un- 
der this  contract,  from  opposing  their  act.    In  Edwards  v.  The  Ura/nd 
Jmetian  Railway  Company^  (wi  sup.)  the  argument  was  used,  by  Mr. 
Jacob,  of  the  hardship  upon  the  great  body  of  shareholders,  who 
were  in  complete  ignorance  of  the  contract  so  previously  entered  into 
by  the  persons  with  whom  they  had  entered  into  this  sort  of  partner- 
ship.   But  Lotd  Ck)ttenham  said  that  there  were  two  obvious  answers 
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to  that — first,  that  the  court  could  not  re^gnize  any  individual  inte- 
rested in  the  corporation,  but  must  look  to  the  rights  and  liabtlitKS 
of  the  corporation  itself;  and,  secondly,  that  there  was  nothing  in  the 
effect  of  the  injunction  inconsistent  with  the  provisions  in  their  act ; 
and  I  think  both  these  reasons  apply  to  the  case  now  bef(Nre  me.  This 
case  is  to  some  extent  new,  in  that  the  parties  have  had  the  fore- 
thought to  provide  for  every  case,  of  the  one  company  or  ihe  oOaat 
succeeding,  or  of  an  amalgamation  taking  place ;  but  applying  the 
principles  in  Edwards  v.  The  Grand  Junction  Railway  Company  and 
Greenhalgh  v.  The  Manchester  and  Birmingham  RaUway  (hmpan^^ 
which  last  was  a  mcve  difficult  case  than  the  present  to  deal  with,  I 
think  that  the  Great  Northern  Railway  Company  are  In  this  case 
bound  by  the  agreement  with  the  plaintiff. 

This  conclusion  cannot  be  said  to  come  by  surprise  upon  tiie  de- 
fendants ;  for  it  is  clear,  that  until  a  short  time  before  the  filing  of 
the  bill,  they  had  always  adopted  the  same  view,  and  even  claimed 
the  benefit  of  it  Still,  I  would  not  wish  to  rest  my  judgment  upon 
that,  although  I  am  not  quite  stire  tiiat  there  would.not  be  enough  in 
their  mere  acquiescence  to  bind  thesax  from  now  disputing  their  lia- 
bility undef  the  agreement  There  were  several  minor  pduits  taken 
by  the  defendants  —  as,  first,  that  the  agreement  was  one  wfaicb  was 
contrary  to  public  policy  ;  and  certainly  some  of  the  stipulations  are 
what  no  one  would  wish  to  see  in  an  agreement  of  this  description 
by  a  pe»  of  parliament  But  after  the  doctrine  which  has  been  so 
distinctly  established  in  Lord  Bowden  v.  Smpson^  9  CL  &  Fin.  61, 1 
cannot  say  there  is  any  thing  in  this  agreement  which  is  not  per- 
fectly legaL  The  plaintiff  undertakes  not  to  oppose  one  line,  and  to 
oppose  anoth^  by  every  means  in  his  power.  He  probably  did  not 
mean  that  to  include  his  vote.  But  this  very  agreement  has  been  the 
subject  of  much  discussion  in  the  highest  courts  of  the  country,  and 
tiie  validity  of  it  hcui  been,  as  to  one  portion  of  the  agreement,  enfcffced 
in  the  House  of  Lords ;  and  as  to  another,  by  the  Court  of  Queen's 
Bench,  in  a  case  directed  from  the  Rolls,  in  Cappar  v.  The  Earl  of 
Lindsay^  and  this  point  was  never  raised.  In  fact,  as  the  Vice-Chan- 
oellor  of  England  said  in  Lord  Petrels  case^  1  Railw.  Cas.  426,  the 
legality  of  such  an  arrangement  cannot  now  be  disputed  here.  Then 
it  was  said  that  this  agreement  was  entirely  inapplicable  to  the  exist- 
ing state  of  things ;  that  the  quantity  and  situation  of  the  land  taken 
by  the  amalgamated  company  are  entirely  altered,  so  that  the  agree- 
ment aa  to  building  bride  walls,  &c.,  does  not  apply.  But  all  such 
arguments  are  set  aside  by  the  fact,  that  in  the  agreement  itself  the  con- 
tracting parties  do  not  contemplate  this  very  position  of  affairs  which 
^  now  exists.  There  is  a  clause  in  the  agreement  specially  providing 
'  for  the  case  of  the  railway  passing  along  one  )ine  instead  ot  another. 
It  was  also  contended  that  the  words  employed  in  the  substituted 
agreement  do  not  necessarily  infer  that  all  trains  are  to  stop  at  this 
intended  station.  But  look  at  the  words :  it  says  there  shall  be  such 
station,  and  that  all  other  covenants,  &c,  of  the  agreement  of  the 
16th  of  March,  1846,  shall  be  performed  by  the  amalgamated  com- 
pany.   The  words  ^  such  station  "  either  refer  to  the  station  at  which 
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all  trains  should  stop,  or  else  the  words  "at  which  station  all  trains 
shall  stop  "  amonnt  to  a  separate  covenant,  and  then  it  is  one  of  the 
preceding  covenants  which  were  to  be  performed  by  the  Direct  North- 
em  Ck>inpany.     Then,  it  was  said,  the  company  had  done  nothing 
under  the  agreement ;  but  if  they  have  done  any  thing  under  their 
act,  and  obtained  the  act  in  consequence  of  the  agreement,  the  whole 
question  arises.     It  was  also  contended  that  there  was  no  benefit 
derived  by  the  amalgamated  company  from  the  agreement;  but  I 
think  they  had  at  least  this  advantage,  that  no  opposition  was  main- 
tained.    And  as  to  the  point,  that  this  was  not  a  fitting  subject  for 
an  injunction,  and  that  there  was  no  case  in  which  the  court  had 
granted  an  injunction  for  the  purpose  of  enforcing  a  specific  perform- 
ance of  an  agreement,  and  that  Riffby  v.  The  Great  Western  RaiU 
wa^  Compcm^  was  an  exception  to  the  general  rule,  I  think  that  is 
not  so.     Rigbff  V.    The  Oreat   Western  Railway    Company  was  a 
much  stronger  case  than  the  present,  because  Rigby  got  nothing  un- 
less he  got  his  order;  and  there  it  could  not  be  said  that  relief  was 
refused  upon  an  interlocutory  order.     What  took  place  was,  that  Lord 
Cottenbam,  looking  to  the  balance  of  inconvenience,  directed  the 
motion  to  stand  over,  to  wait  the  event  of  an  action  at  law.     Rigby 
had  to  indemnify  Griffiths,  and  Lord  Cottenhanci  says,  "  All  you  have 
to  do  is  to  make  good  to  Griffiths  the  loss  he  shall  sustain  by  the 
non-stopping  of  certain  trains ;  that  can  be  ascertained  much  more 
easily  than  the  loss  to  the  company  in  case  they  should  be  compelled 
to  stop  their  trains."     In  the  present  case  however,  there  is  no  point 
which  can  arise  at  law.     The  whole  case  is  within  the  principles  of 
this  court     It  can  only  be  disposed  of  by  a  court  of  equity.     It  is  a 
question,  not  of  facts,  bu^  of  construction.     At  the  hearing,  there  can 
be  nothing  more  before  the  court  than  I  have  now  before  me.     But, 
farther  than  that,  there  are  acts  by  the  company  of  such  a  nature  as 
to  justify  as   summary  a  decision  as  possible.     As  to  the  ground  of 
delay  and  acqniescence*by  the  plaintiff,  it  is  to  be  observed  that  the 
delay  has  been  in  some  decree  connected  with  the  question  in  dis- 
pute.   In  the  month  of  July  the  company  commence  running  past 
the  station  in  question  without  stopping  at  it     In  October  the  plain- 
tiff is  told  that  if  he  intends  to  insist  upon  all  trains  stopping  at  this 
station,  the  defendants  decline  to  carry  on  the  negotiations  which  had 
been  commenced  for  the  purpose  of  healing  the  disputes  between 
them.    Negotiations,  however,  are  still  going  oh  upon  other  points 
on  the  6th  January  last     The  plaintiff  is  justified  in  saying,  ''  As 
to  stopping  every  train  at  this  station,  you  say  that  must  be  given 
op ;  I  adhere  to  it ;  but  I  will  go  on  with  the  negotiations,  in  hopes 
that  you  will  make  it  up  in  some  way."     There  has,  therefore,  been 
no  delay  which  would  prevent  the  plaintiff  fix>m  coming  here  for  an 
injanction.     Then,  first,  there  is  the  litigation  with  Capper,  in  which 
it  was,  in  1851,  finally  determined  that  the  agreement  was  binding. 
In  the  mean  time  the  company  have  served  notice  of  their  intention  to 
take  twelve  acres  of  the  plaintiff's  land  for  the  line,  and  also  other 
portions  of  land  for  temporary  purposes.     The  litigation  going  on  in 
the  House  of  Lords,  the  parties  enter  into  an  interim  arrangement. 
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by  which  every  thing  is  to  be  left  in  statu  quoj  subject  to  the  determi- 
nation in  the  House  of  Lords.  They  do  not,  therefore,  act  under 
their  original  agreement,  but  what  they  do  is  quite  consistent  with 
the  view  that  the  original  agreement  is  binding.  So  soon  as  the  de- 
termination of  the  House  of  Lords  was  made  known,  by  which  Cap- 
per was  to  pay  6,000i,  that  sum  is  paid  by  the  company.  They  say 
they  are  in  honor  bound  to  pay  it ;  but  how,  unless  the  original  agree- 
ment is  binding  ?  They  have  no  power  to  pay  away  the  money  of 
the  company  upon  nugatory  contracts.  They  have,  therefore,  Lord 
Lindsay's  land,  and  they  have  paid  the  very  sum  agreed  upon  by  the 
original  contract  At  first,  no  doubt,  they  entered  upon  the  land  un- 
der their  act,  and  not  under  their  contract ;  but  l>ave  they  not  shown 
an  intention  of  keeping  the  contract  alive  ?  It  may  be  doubtful 
whether,  under  a  contract  not  under  seal,  they  are  properly  bound  ; 
but  here  they  enter  into  possession,  and  pay  the  price  in  accordance 
with  the  terms  of  the  contract;  and  the  question  is,  whether  the  case 
of  The  London  and  Birmingham  Railway  Company  v.  Winter^  Cr.  & 
Ph.  57,  does  not  apply  —  whether  there  has  not  been  a  part  perform- 
ance of  the  agreement  so  substantial  as  to  prevent  the  company  from 
objecting  that  they  have  not  authorized  or  ratified  the  agreement  by 
their  seal.  But*the  case  does  not  rest  on  this.  The  next  act  by  the 
company  is  to  give  notice  of  their  intent  to  enter  upon  the  land  for 
temporary  purposes,  and  proceed  to  use  it  for  permanent  purposes. 
The  plaintiff  files  his  bill  to  restrain  this,  and  the  company,  in 
order  to  defend  themselves  against  that  bill,  actually  put  up  tiiia  very 
agreement  by  which  the  plaintiff  had  bound  himself  to  provide  them 
with  land  for  temporary  purposes,  at  a  price  to  be  fixed :  the  injunc- 
tion was  thus-  staved  off,  and  it  was  sent  to  law  to  see  whether  the 
terms  of  the  agreement  justified  their  acts.  The  opinion  of  the 
court  of  law  was  against  their  view,  for  that  the  land  could,  after 
all,  only  be  taken  by  consent  of  the  plaintiff;  but  the  validity  of 
the  agreement  itself  they  not  only  did  not  dispute,  but  they  attempt- 
ed actively  to  enforce  it,  and  took  advantage  of  it  as  a  defence.  I 
do  not  wish  to  decide  generally  that  an  agreement  not  under  seal 
binds  the  company.  But  I  do  not  see  why  such  surprise  is  now 
expressed  by  the  'defendants  at  this  attempt  by  the  plaintiff  to 
enforce  this  agreement,  when,  besides  what  I  have  stated,  there  is 
a  letter  from  the  defendants'  solicitors  stating  that  there  is  no  dispute 
as  to  the  agreement  itself,  but  only  as  to  its  construction.  The  relief 
now  prayed  may,  therefore,  I  think,  be  granted  on  interiocutory  appli- 
cation, when  the  sole  point  is  one  which  does  not  require  any  assist- 
ance from  a  court  of  law,  but  is  altogether  for  the  consideration  of  a 
court  of  equity.  The  contract  clearly  is,  that  all  trains  should  stop 
at  this  station  ;  but  I  feel  that  this  is  not  a  contract  "which  ought  to 
be  enforced  in  an  unreasonable  manner,  or  under  which  all  trains 
should  stop  for  all  purposes,  but  passenger  trains  only  for  passengers, 
goods  trains  and  cattle  for  goods  and  cattle.  And  some  reasonable 
time  ought  to  be  allowed  to  the  company  to  make  the  necessary 
arrangements  with  the  other  companies  and  lines  with  which  it  is  in 
correspondence  —  till  the  first  April.'     There  were  many  minor  points 
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taken  by  the  Solicitor-General  on  behalf  of  the  company,  as  that  the 
contract  was  one  which  it  was  not  competent  for  the  company,  as 
representing  the  interests  of  the  pubUc,  to  enter  into ;  all  which^  how- 
eyer,  do  not  alter  the  views  I  have  expressed. 


Freeston  v.  Claydon.^ 

April  12, 1853. 

Practice  —  Dismissing'  Bill  for  Want  of  Prosecution. 

S.  SinTH  moved  to  dismiss  the  bill  in  this  case  for  want  of  prose- 
cation.  The  answer  had  been  filed  in  September,  1852,  and  no  steps 
had  Y>een  taken. 

G  J.  Foster  objected  that  there  was  no  certificate  of  the  date  of 
filing  the  answer. 

&  Smith  asked  that  he  might  be  allowed  to  produce  this  certificate 
to  the  registrar,  and  that  the  order  might  be  made  in  the  mean  time. 

Wood,  V.  C.  You  must  produce  the  certificate  to-day,  if  the  order 
is  now  to  be  made.     Any  time  before  the  rising  of  the  court  will  do. 

C.  J.  Foster  asked  that  the  motion  might  stand  over  for  a  week,  in 
order  that  they  might  amend  the  bill.  The  delay  could  be  fully 
accounted  for,  and  affidavits  should  be  filed  immediately. 

Wood,  V.  C.  I  do  not  see  what  I  can  do  in  the  present  case  except 
make  the  order.  The  plaintiff  is  now  endeavoring  to  move  ex  parte 
ht  time  to  amend,  without  any  evidence  whatever  before  the  court, 
but  only  a  suggestion  that  evidence  can  be  collected.  There  has 
been  two  days*  notice  already  for  the  present  application,  but  he  has 
not  thought  fit  to  make  any  affidavit. 

Order  for  dismissal  of  bill  on  production  of  the  certificate  of  filing  the 
atuwer. 


1 17  Jot.  435 ;  22  Law  J.  Bep.  (k.  8.)  Chanc  640. 
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April  19  and  20, 1853. 

Equitable  Assignment  of  Debt — Notice  —  Release. 

The  equitable  assign  hy  deed  of  a  judgment  debt  assigned  it  over,  together  with  the  deed. 
Notice  of  Uiis  assignment  was  not  given  to  the  judgment  debtor.  The  original  assign 
afterwards  gave  a  release  to  the  debtor,  who  accepted  the  same  without  requiring  £e 
original  deed  of  assignment  to  be  given  up  or  produced :  —  • 

Hdd^  that  such  release  was  good  as  against  die  assign,  who  had  neglected  to  give  notice  of 
the  assignment  to  him. 

This  was  an  appeal  from  the  judgment  of  Sir  James  Parker,  V.  C, 
reported  17  Jur.  233,  s.  c.  15  Eng.  Rep.  314,  and  in  whicb  tiie  facts 
of  the  case  are  fully  stated.  Upon  the  hearing  of  the  appeal,  Highaxn, 
who  had  acted  as  solicitor  for  Dobson  upon  the  oecasioa  of  tiie 
arrangement  between  him  and  Watson  in  1848,  was  examined  vivd 
voce^  by  consent  of  the  parties,  as  to  the  bona  fides  of  the  release  of 
that  date.  From  the  result  of  that  examination  it  appealed  that  at 
the  date  of  the  release  Watson  had  received  from  Dobson  various 
instalments  in  payment  of  the  judgment  debt,  and. that  Dobson 
claimed  of  him  50L  in  respect  of  arrears  of  rent  of  leasehold  pre- 
mises in  his  occupation,  of  which  Dobson  was  the  owner.  The 
examination  went  to  show  that  the  release  was  entered  into  bond 
fide^  and  without  notice  on  the  part  of  Dobson  that  the  judgment 
debt  had  been  assigned  to  the  plaintiff.  The  reason  given  by  Higham 
for  the  omission  on  the  part  of  Dobson  to  require  the  delivery  up  of 
the  original  assignment  to  Watson  was,  that  as  the  debt  was  paid 
off  by  instalments,  th^  production  on  each  occasion  of  Watson's 
assignment  had  not  been  required,  and  that  on  the  occasion  of  the 
release  it  was  considered  useless,  as  the  debt  was,  by  the  effect  of 
that  transaction,  all  paid  oSl  / 

Willcock^  Q.  C,  and  G.  L.  Russell^  for  the  plaintiff,  in  support  of 
the  appeal 

Malins^  Q.  C,  Crofts^  Elmsley^  Q.  C,  and  Metcalfe^  for  the  de- 
fendants. 

Jones  V.  Gibbon^  9  Ves.  410;  Meux  v.  Belly  1  Hare,  73;  Dearie  v. 
Hally  3  Russ.  1 ;  Whitbread  v.  Jordan^  1  Y.  &  C.  303 ;  Etty  v.  Bridges^ 
2  Y.  &  C.  C.  C.  486 ;  and  Peacocke  v.  Bwrt^  Coote  on  Mortgages, 
693,  2d  ed.,  were  cited. 


1 17  Jup.  689. 
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Turner,  L.  J.  This  case  has  been  argued  as  if  it  were  a  question 
purely  of  priority  of  two  equitable  titles.  The  question  between  the 
parties  raises  these  two  points  —  first,  whether  the  plaintiff  in  this 
case  has,  in  truth,  the  equitable  title  in  respect  of  which  he  claims 
priority ;  secondly,  whether,  if  he  has  any  such  equitable  title,  he  is 
entitl^  to  the  pnority  claimed.  On  the  first  point,  I  take  it  to  be 
well  settled,  that,  in  order  to  perfect  the  title  of  an  assignee  of  a  debt, 
it  is  necessary  that  there  should  be  notice  to  the  debtor  of  the  assign- 
ment having  been  made.  That  is  laid  down  distinctly  in  the  case 
of  Meux  V.  Belli  1  Hare,  73,  and  is,  I  believe,  in  conformity  with  the 
antecedent  and  subsequent  authorities.  I  take  it  to  be  a  well  settled 
rule,  and  founded  on  very  clear  principle,  that  the  debtor  is  liable  at 
law  to  the  assignor.  It  is  the  assignor  that  he  must  pay,  if  the 
assignor  sue  him  in  respect  of  the  debt;  for  in  a  suit  instituted  by 
the  assignor,  payment  to  the  assignor  discharges  the  debt,  the  assignee 
having  no  legal  right  When  the  assignee  sues  for  the  debt,  it  is  in 
the  name  of  the  assignor ;  and  how  could  such  a  suit  be  maintained 
after  the  debt  has  been  actually  paid  ?  And  if  a  court  of  equity 
were  to  constitute  the  creditor  a  trustee  for  his  assignee,  as  against 
the  debtor,  without  the  debtor  having  notice,  the  consequence  would 
be,  that  no  debtor  could  safely  make  a  payment  of  his  debt  to  his 
creditor,  because  the  latter  might  have  assigned  the  debt  and  become 
a  trustee  for  his  own  assignee.  If  a  court  of  equity  were  to  hold 
the  doctrine  that  the  trust  might  be  made  effectual  as  against  the 
debtor,  the  effect  would  be,  that  no  debtor  could  safely  make  payment 
of  his  debt,  because  it  might  have  been  assigned.  The  law,  therefore, 
requires  notice  to  be  given  to  the  debtor  in  order  to  perfect  the  title 
of  the  assignee.  Now,  how  does  this  case  stand  as  to  the  question 
of  payment  ?  There  is  no  evidence  as  to  the  last  payment  alleged 
to  have  been  made.  The  question  is,  whether  there  has  or  has  not 
been  actual  payment  of  the  debt  ?  But  supposing  there  n6t  to  have 
been  an  actual  payment,  is  there  any  distinction  to  be  drawn  between 
a  case  of  actual  payment  and  a  case  of  bond  fide  settlement  of  the 
debt,  on  terms  arranged  between  the  debtor  and  the  creditor,  without 
notice  of  the  debt  having  been  assigned  ?  I  can  see  no  substantial 
distinction  between  the  case  of  a  debt  actually  paid  and  that  of  a  debt 
released  on  a  fair  bond  fide  arrangement  between  the  parties.  Then 
arises  the  question,  whether  there  is  evidence,  in  the  present  case, 
before  the  court  of  there  having  been  a  fair  bond  fide  arrangement 
between  Dobson  and  Watson ;  and  if  there  was,  whether,  there  being 
an  assignment  to  Stocks,  Dobson  had  notice  of  that  assignment.  Is 
there  or  not  evidence  of  an  arrangement  having  been  come  to  be- 
tween them  ?  In  1848  there  was  a  bond  fide  fair  settlement ;  for, 
however  the  case  might  have  stood  between  the  parties  —  (the  case  is 
undoubtedly  as  singular  a  case  as  ever  came  before  the  court)  — 
however  it  might  have  stood  between  the  parties  upon  the  original 
evidence,  the  examination  of  Mr.  Higham  has  removed  all  doubt  in 
my  mind  that  there  was,  in  truth  a  bond  fide  arrangement,  in  1848, 
at  the  time  there  was  a  release  executed.  I  am  satisfied  that  in 
1848  there  was  a  bond  fide  settlement  by  the  deed  of  March,  1848 ; 
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that  at  that  time  there  was  no  notice  to  Dobson,  the  debtor,  of 
the  assignment  to  Stocks;  and  that  the  only  title  of  which  Dobson 
at  that  time  had  notice  was  the  title  of  Watson.  Supposing  the 
case  to  turn  on  the  question  of  priority,  it  might  be  desirable  to  look 
into  the  authorities  upon  that  subject ;  but  even  if  the  question  did 
turn  on  that,  I  am  disposed  to  think  the  priority  is  with  the  defendant, 
and  not  with  the  plaintiff.  It  does  not  appear  that  the  plaintiff  had 
given  any  notice  of  the  assignnSent  of  his  debt.  It  is  doubtful 
whether  Dobson  had  notice  of  the  assignment  to  Watson  in  1842, 
but  it  is  beyond  all  doubt  that  he  had  notice  of  it  in  1848,  antecedent 
to  the  arrangement  of  that  year.  I  think,  on  the  present  part  of  the 
claim,  that  the  priority  is  in  favor  of  Watson,  and  not  of  Stocks,  by 
reason  of  the  notice  of  1848  to  Dobson  of  the  assignment  to  Watson, 
without  his  having  had  any  notice  of  the  assignment  to  Stocks.  It 
is  unnecessary  to  determine  that  question.  As  the  point  on  which 
the  case  was  rested  was  actual  payment,  that  is  sufficient  to  dispose 
of  the  case. 

Knioht  Bruce,  L.  J.  I  feel  some  degree  of  doubt  in  this  case, 
so  far  as  the  defendant  Dobson  merely  is  concerned,  but  not  enough 
to  warrant  me  for  giving  my  voice  for  a  reversal.  I  apprehend  that 
when  a  debt,  not  legally  assigned,  has  been  equitably  assi^ed  by 
the  creditor  to  a  purchaser  for  value,  and  the  debtor  has  had  notice 
of  the  assignment,  all  payments  which  he  may  afterwards  make  to 
the  purchaser  on  account  of  the  debt  must  be  considered  as  well 
made,  so  far  as  the  debtor  is  concerned,  notwithstanding  that  the 
purchaser  may  have  sold  or  mortgaged  to  another  person,  provided 
the  payments  are  made  without  notice  of  the  later  sale  or  mortgage. 
Nor  do  I  conceive  it  necessary  in  every  case,  before  payment,  to  re- 
quire production  of  the  original  assignment.  Now,  upon  the  evidence 
here,  the  payments  made  by  Dobson  to  Watson  previously  to  May, 
1848,  appear  to  have  been  made  without  any  notice  of  the  assign- 
ment of  the  debt  by  Watson  to  Stocks.  The  deed  of  release  was 
executed,  and  the  transaction  which  it  exhibits. took  place  also,  with- 
out notice.  The  circumstances  and  the  nature  of  the  case  furnish,  I 
incline  to  think,  sufficient  apology  to  Dobson  for  not  having  required 
the  production,  or  a  reason  for  the  non-production,  of  the  assignment. 
I  see  no  reason  to  doubt  the  integrity  either  of  Dobson  or  Higham 
in  the  matter.  This  appeal  must  be  wholly  dismissed,  and,  in  the 
particular  circumstances  of  the  case,  we  mean  to  give  the  respond- 
ents the  deposit,  and  no  other  costs. 
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Brougham  v.  Squire.' 

Jane  26,  1852. 

Deeds  J  Consirucfion  of —  Rectifyinff. 

A  being  the  holder  of  several  policies  of  insurance  on  the  life  of  B,  and  being  unable  to  keep 
them  up,  entered  into  an  agreement  with  C,  for  the  purpose  of  C  keeping  them  up.  The 
agreement  consisted  of  thr^  instruments :  first,  a  letter,  hj  which  it  was  stated  that  C  was 
to  pay  the  premiums,  and  to  have  his  advances  and  interest  secured  by  a  deposit  of  the 
polices,  a  bond,  and  an  equitable  mortgage  of  certain  estates.  No  time  was  specified  for 
the  repayment  of  the  advances  and  interest.  Secondly,  a  bond  for  6,000/.,  referring  to  the 
letter,  for  repaying  the  advances  and  interest  at  the  expiration  of  six  months  m>m  the 
death  of  B.  Thirdly,  an  agreement,  also  referring  to  the  letter,  and  to  the  deposit  of  the 
policies  to  secure  the  payment  of  the  advances  and  interest  at  the  expiration  of  six  calen- 
aar  months  from  the  death  of  B,  by  wflich  agreement  the  advances  and  interest  were 
secured  to  be  paid  at  six  months  after  the  death  of  B,  upon  certain  estates. 

A  died,  living  B,  leaving  a  considerable  amount  of  advances  and  interest  unpaid,  and  having 
before  his  death  assigned  the  policies  to  trustees,  for  his  creditors.  C  now  filed  his  bill, 
claiming  to  have  all  his  advances  and  interest  paid,  and  that  the  agreement  might  be 
Taried,  and  made  to  conform  to  the  letter,  and  that,  if  necessary,  the  policies  might  be 
sold:  — 

JBeld,  first,  that,  upon  the  true  construction  of  the  three  instruments,  C  had  no  security  on 
the  policies  avadable  till  after  the  expiration  of  six  months  from  the  death  of  B. 

Secondly,  that  the  agreement  could  not  be  rectified,  there  being  nothing  to  rectify  it  by 
except  the  letter  itself,  the  letter  and  agreement  being  incorporated  in  efiect  into  one 
histniment,  and  the  letter  not  specifically  pointing  out  the  time  when  the  security  was  to 
be  available. 

Andrew  Lynch  was,  in  1843,  the  owner  of  three  policies  of  assur- 
ance, for  1,000/.,  2,000/.,  and  2,000/.,  effected  in  the  Law  Life  Assur- 
ance Office  on  the  life  of  one  James  Joyes,  of  Galway,  in  Ireland, 
subject  to  certain  claims  thereon  of  W.  Witham,  who  was  one  of 
the  defendants. 

Being  unable  to  keep  up  the  policies,  he  applied  to  the  plaintiff  to 
assist  him,  and  an  arrangement  was  come  to  which  produced  the  fol- 
lowing letter  from  Lynch  to  the  plaintiff:  — 

''London,  3d  July,  1843. 

"  Dear  Sir,  —  The  following  is,  I  think,  the  basis  of  our  arrange- 
ment:—  The  policies  for  2,000/.  each,  and  the  policy  for  1,000/.,  all 
in  the  Law  Life  Office,  in  the  name  of  James  Joyes,  of  the  town  of 
Galway,  in  Ireland,  to  be  deposited  with  Messrs.  Bouverie  &  Co.,  of 
London,  bankers,  together  with  my  bond,  in  the  penal  sum  of  6,000/., 
to  secure  what  may  be  advanced  from  time  to  time  by  you,  your  exe- 
cutors, administrators,  or  assigns,  with  interest  at  5/.  per  cent,  and  an 
equitable  mortgage  in  writing  on  my  Lydigan  estate  in  the  county 
of  Galway  (not  to  be  registered).  On  the  above  security,  you,  your 
executors,  administrators,  and  assigns  are  to  advance,  from  time  to 
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time,  the  premiums  to  become  payable  on  the  above-mentioned  three 
policies,  during  the  life  of  the  said  James*  Joyes. 

I  remain,  sir,  yours  truly, 

A.  H.  Lynch.'* 

At  the  foot  of  the  letter  was  written  an  acceptance  of  the  terms, 
which  was  signed  by  the  plaintiff,  and  was  in  the  words,  <^  I  accept 
the  above  arrangement,  and  hereby  undertake  to  fulfil  the  same  on 
my  part  Signed,  W.  Brougham.  Witness,  Thomas  Burningham.** 
On  the  3d  of  July,  1843,  a  bond  was  duly  executed  by  Lynch,  which 
was  as  follows :  —  "  Know  all  men  by  these  presents,  that  I,  Andrew- 
Henry  Lvnch,  of  Queen-square,  Bloomsbury,  in  the  county  of  Mid- 
dlesex, Esq.,  am  held  and  firmly  bound  to  William  Brougham,  of 
Grosvenor-square,  in  the  county  of  Middlesex,  Esq.,  in  the  penal  sum 
of  6,000/.,  in  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  William  Brougham  or  his  certain  attorney,  executors,  admi- 
nistrators, or  assigns.  For  which  payment  to  be  well  and  faithfully 
made,  I  bind  myself,  my  heirs,  executors,  and  adminbtrators,  and 
every  of  them  firmly  by  these  presents.  Sealed  with  my  seal.  Dated 
this  third  day  of  July,  &c.,  and  in  the  year  of  our  Lord,  1843. 
Whereas  the  above-bounden  Andrew  Henry  Lynch,  and  the  above- 
named  William  Brougham,  have  mutually  entered  into  the  agree- 
ment contained  in  the  letter  written  on  the  third  side  of  this  bond, 
addressed  by  the  said  Andrew  Henry  Lynch  to  the  said  William 
Brougham,  and  accepted  by  him :  Now  the  condition  of  the  above- 
written  bond  or  obligation  is  such,  that  if  the  said  Andrew  Henry 
Lynch,  his  heirs,  executors,  and  administrators,  shall  and  do  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  William  Brougham,  his  exe- 
cutors, administrators,  or  assigns,  all  and  singular  the  several  sums  of 
money  to  be  advanced  by  the  said  William  Brougham,  his  executors, 
administrators,  or  assigns,  in  payment  of  the  premiums  on  the  three 
several  policies  of  insurance,  (mentioned  in  the  letter  above  referred 
to,)  in  pursuance  of  the  said  agreement  so  entered  into  as  aforesaid, 
(but  not  exceeding  the  sum  of  3,000/.,)  together  with  interest  at  5L 
per  cent  on  the  said  several  sums  from  the  respective  times  of  their 
being  advanced,  at  the  expiration  of  six  calendar  months  after  the 
decease  of  James  Joyes,  mentioned  in  the  said  letter,  then  the  above- 
written  bond  or  obligation  to  be  void,  or  otherwise  to  lemfun  in  full 
force  and  virtue," 

The  letter  alluded  to  in  the  bond,  and  which  was  written  thereon, 
was  the  letter  above  set  out,  bearing  date  the  3d  day  of  July,  1843. 
As  a  further  security  to  the  plaintiff,  the  defendant,  William  Witham, 
prepared  an  agreement  bearing  date  the  same  3d  day  of  Julyf  1843, 
which  was  afterwards  signed  by  the  plaintiff  and  by  Andrew  Henry 
Lynch,  and  was  as  follows:  — 

"  An  agreement  made  between  Andrew  Henry  Lynch,  Esq.,  of  the 
one  part,  and  William  Brougham,  Esq.,  of  the  other  part  Whereas 
the  said  Andrew  Henry  Lynch  and  William  Brougham  have  mutu- 
ally entered  into  an  agreement  contained  in  the  following  letter,  ad- 
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diessed  by  the  said  Andrew  Henry  Lynch  to  the  said  William  Brongh- 
'am,  and  accepted  by  him,  ihe  said  William  Brougham,  namely : '' 

(The  infitrument  here  recited  the  letter  set  out  in  p.  99,  and  the 
pmintiff 's  acceptance  of  its  terms,  and  proceeded) : 

"  And  whereas  the  said  three  policies  of  insurance  have  been  accord- 
ingly deposited  with  the  said  Messrs.  Bouverie  &  Co.,  and  the  said 
A.  H.  Lynch  has  given  his  bond  or  obligation  in  writing,  bearing  even 
date  herewith,  in  the  penal  sum  of  6,000^,  with  a  condition  there- 
under written  for  making  void  the  same  on  payment  by  the  said  A.  H. 
Lynch,  his  heirs,  executors,  or  administrators  to  the  said  William 
Brougham,  his  executors,  administrators,  or  assigns,  of  all  and  singu- 
lar the  several  sums  of  money  to  be  advanced  by  the  said  William 
Brougham,  his  executors,  administrators,  and  assigns,  in  payment  of 
the  premiums  on  the  said  three  several  policies  of  insurance,  (men- 
tioned in  the  said  letter,)  with  interest  at  5/.  per  cent  from  the  respect- 
ive times  of  their  being  advanced,  at  the  expiration  of  six  calendar 
months  €ifter  iiie  decease  of  the  said  James  Joyes.     Now,  therefore, 
these  presents  witness,  and  the  said  Andrew  Henry  Lynch,  in  consi- 
deration of  the  undertaking  of  the  said  William  Brougham,  contained 
in  the  said  recited  agreement,  doth  hereby  agree  to  charge  his  Lydi- 
gan  estates,  situate  in  the  county  of  Galway,  in  Ireland,  with  the 
several  sums  of  money  to  be  advanced  by  the  said  William  Brough- 
am, his  executors,  administrators,  or  assigns,  in  payment  of  the  pre- 
miums of  the  said  three  several  policies  of  insurance,  during  the  life- 
time of  the  said  James  Joyes,  as  aforesaid,  together  with  interest  at 
5L  per  cent,  from  the  respective  times  of  such  several  sums  of  money 
being  advanced,  such  several  sums  and  interest  so  charged  as  afore- 
said to  be  paid  at  the  expiration  of  six  calendar  months  after  the 
death  of  the  said  James  Joyes,  the  ^  said  policies  of  insurance  to  be 
the  primary  security;  and  the  said  bond  and  this  charge  to  be  the 
secondary  security  for  the  same,  and,  subject  thereto,  the  said  policies 
are  to  be  held  by  the  said  Messrs.  Bouverie  &  Co.,  in  trust  for  the 
said  Andrew  Henry  Lynch,  his  executors,  administrators,  and  assigns. 
And  the  said  Andrew  Henry  Lynch  doth  hereby  agree,  at  his  own 
expense,  to  execute  a  legal  mortgage  of  the  said  estates  for  the  pur- 
pose aforesaid,  when  thereunto  required  by  the  said  William  Brough- 
am, his  executors,  administrators,  or  assigns." 

As  a  farther  security  ft)r  the  repayment  of  all  moneys  to  be  ad- 
vanced by  the  plaintiff,  according  to  the  agreement  entered  into  as 
aforesaid,  Andrew  Henry  Lynch,  duly  executed  a  deed  poll,  bearing 
date  the  1st  day  of  August,  1843,  purporting  to  be  an  assignment  to 
the  plaintiff  of  the  policy  numbered  8999,  upon  the  trusts  mentioned 
ia  the  agreement  dated  the  3d  day  of  July.  By  another  deed  poll, 
bearing  date  the  same  1st  day  of  August,  1843,  and  which  was  to 
the  same  purport  and  effect,  and,  with  a  few  exceptions,  in  the  same 
words,  as  the  previously  stated  deed-poll  of  the  same  date,  the  policy 
No.  3874  for  2,000/.  was  assigned  by  the  defendant,  William  Wi- 
thara,  (who  had  a  prior  c|aim  thereon,)  and  Andrew  Henry  Lynch,  to 
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the  plaintiff  absolutely,  upon  the  trusts  of  the  said  agreement  of  the 
3d  day  of  July,  1843.  As  a  further  security  for  the  repayment  to  the 
plaintiff  of  such  advances  so  to  be  made  by  him  on  account  of  the 
premiums  from  time  to  time  to  become  due  upon  the  said  policies, 
the  policy  No.  4171,  for  2,000/.  was  by  a  deed  bearing  date  the  7th 
day  of  (October,  1843,  assigned  by  Andrew  Heni^  Lynch  and  the 
defendant,  William  Witham,  (who  was  therein  declared  to  be  a  tms- 
tee  of  the  said  policy  for  the  said  Andrew  Henry  Lynch,)  to  the  plain- 
tiff absolutely,  to  be  held  by  him  upon  the  trusts  declared  in  and  by 
the  said  agreement  of  the  said  3d  day  of  July,  1843, 

The  plaintiff  duly  paid  the  premiums,  and  it  seems,  though  it  was 
not  clear,  that  till  February,  1846,  Lynch  duly- paid  interest.  On  the 
13th  of  February,  1847,  another  year's  interest  upon  the  payments 
and  advances  so  made  by  the  plaintiff  became  due,  but  Andrew  Henry 
Lynch  was  then  unable  to  pay  such  interest,  and  he  requested  the 
plaintiff  to  allow  him  time  to  pay  the  said  interest,  which  the  plain- 
tiff consented  to,  upon  the  statement  then  made  to  him  by  Andrew 
Henry  Lynch,  that  he  hoped  shortly  to  be  able  to  pay  the  interest. 
In  the  beginning  of  the  month  of  April,  1847,  the  plaintiff  received 
a  letter  in  tl\e  handwriting  of  the  wife  of  Andrew  Henry  Lynch,  which 
was  signed  in  his  name,  the  said  Andrew  Henry  Lynch  being  unable 
from  paralytic  affection,  to  write  himself,  and  such  letter  was  as  fol- 
lows :  — 

"  Boulogne-snr-mcr,  SOth  March. 

"  My  dear  Brougham, —  It  was  a  great  subject  of  regret  to  me 
that  you  were  not  able  to  come  to  me  the  day  before  I  left.  I  thought 
I  should  have  had  the  satisfaction  of  at  least  bidding  you  farewelL 
I  little  thought  the  last  time  I  saw  you  of  what  would  happen ;.  I  trust, 
however,  you  will  not  suspect  me  of  saying  what  I  did  not  intend, 
when  I  said  I  would  pay  the  interest  on  the  money  advanced  by  you 
on  the  policies  for  the  last  year.  They  will  now,  I  suppose,  become 
the  property  of  another,  but  it  is  a  great  consolation  to  me  that  you 
must  be  paid  all  the  money  advanced  by  you,  and  interest.  It  is  a 
great  pity  they  must  be  so  sacrificed.  I  have  only  now  to  thank  you 
for  all  your  kindness  to  me,  which  I  shall  ever  remember." 

The  letter  contained  some  further  expressions  immaterial  to  the 
present  case. 

In  the  beginning  of  the  month  of  April,  1847,  and  about  the  time 
at  which  he  received  the  above  letter  from  Andrew  Henry  Lynch,  the 
plaintiff  was  served  with  a  notice,  which  was  of  the  date  and  in  the 
words  following :  — 

"  To  William  Brougham,  Esq. 

"  Take  notice,  that,  by  an  indenture  dated  the  26th  day  of  March, 
instant,  and  made  between  A.  H.  Lynch,  of  the  first  part,  John  Squire, 
Richard  Williams,  Frederick  Squire,  and  the  Honorable  Arthur  Kin- 
naird,  and  the  several  other  persons  creditors  of  said  A.  H.  Lynch, 
who  had  subscribed,  or  who  should  subscribe  their  names,  and  affixed 
or  should  aflix  their  seals  thereto,  of  the  second  part,  and  tlve  s€dd 
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Frederick  Sqnire  and  Henry  Stonor  of  the  third  part,  the  said  A.  H. 
Lynch  did  assign  (among  other  things)  all  the  policies  of  insurance 
on  the  lives  of  himself  and  James  Joyes,  and  all  the  moneys  to  be- 
come payable  thereon,  (subject  to  the  charges  thereon  respectively,) 
unto  the  said  Frederick  Squire  and  Henry  Stonor,  their  executors, 
administrators,  and  assigns,  upon  the  trusts  therein  mentioned,  for  the 
benefit  of  his  creditors. 

Dated  this  29th  day  of  March,  1847. 

Powell,  F.  &  W.  Broderip  and  Wilde, 

Solicitors  for  the  Trustees." 

Andrew  Henry  Lynch  died  shortly  before  the  filing  of  the  bill. 
The  prayer  of  the  bill  was  as  follows :  — 

That,  it  might  be  declared  that,  under  or  by  virtue  of  the  said  agree- 
ment, bearing  date  the  3d  day  of  July,  1843,  plaintiff  was  entitled  to 
the  annual  payment  of  interest  after  the  rate  of  51.  per  cent  per  an- 
num, upon  fidl  sums  which  have  been  hitherto  advanced,  and  might 
thereaftei  be  advanced  by  him  in  payment  of  the  premiums  which 
had  become  due,  and  might  thereafter  become  due  upon  the  said  poli- 
cies. And  that  the  said  agreement  of  the  3d  day  of  July,  1843, 
might  be  varied  for  that  purpose,  in  conformity  with  the  terms  of  the 
said  letter  of  the  3d  day  of  July,  1843,  and  the  clear  intention  and 
understanding  of  and  between  plaintiff  and  the  said  A.  H.  Lynch, 
plaintiff  thereby  offering,  upon  such  variarion  being  made,  to  perform 
the  said  agreement  on  his  part;  For  an  account ;  And  that,  if  neces- 
sary, the  said  policies,  or  some  or  one  of  them,  might  be  sold  by  and 
noder  the  decree  of  the  court  And  that,  out  of  the  proceeds  of  such 
sale,  plaintiff  might  be  paid  what  should  be  found  due  or  what  should 
thereafter  become  due  to  him.  •  And  that  the  said  agreement  and 
bond,  bearing  date  respectively  the  3d  day  of  July,  1843,  and  the  said 
assignments,  bearing  date  respectively  the  Ist  day  of  August,  1843, 
and  the  7th  day  of  October,  1843,  might  be  delivered  up  to  be  cancelled. 

The  cause  now  came  on  to  be  heard. 

Mcdins  and  Erskine^  for  the  plaintiff. 

The  plaintiff,  Brougham,  has  paid  the  premiums  from  1843  down 
to  the  present  time.  He  is  not  obliged,  as  the  defendants  will  con- 
tend, to  continue  paying  the  premiums ;  but  if  he  is,  he  is  also  enti- 
tled to  interest  from  time  to  time  upon  his  advances.  What  we  ask 
is,  that  the  policies  should  be  sold  to  repay  the  plaintiff  what  he  has 
advanced ;  or  that  the  bond  may  be  reformed  according  to  the  inten- 
tion of  the  parties,  which  was  clearly  that  the  plaintiff  should  have 
interest  regularly.  Squire  and  Stoner,  who  are  the  trustees  of  the 
assignment  of  Lynch's  property,  admit  that  it  was  bis  intention  that 
interest  should  be  paid  regularly,  rtheir  answer  stated  their  belief  to 
that  effect,)  and  that  is  the  condition  of  the  letter :  the  bond  and  the 
agreement  go  beyond  that,  and  ought  to  be  rectified. 

Glasse  and  Withatn^  for  the  defendant  Witham. 

The  only  equity  which  by  any  possibility  the  plaintiff  can  have,  is 
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to  have  the  instrument  rectified,  and  that  he  fails  in  establishing. 
There  is  no  proof  that  Lynch  agreed  or  intended  to  pay  interest. 
The  language  of  the  letter  is  anabiguous ;  but  that  of  the  bond  and 
agreement  puts  a  construction  upon  it,  and  shows  dearly  that  no  inte- 
rest was  to  be  paid  till  after  the  death  of  Joyes.  The  policies  are  not 
securities  for  the  payment  of  premiums  or  interest  till  after  the  death 
of  Joyes,  and  cannot  be  sold  to  recoup  the  plaintiff  as  against  others 
having  also  charges  upon  them. 

Toller^  for  the  trustees  of  Mr.  Lynch's  assignment 

MdlinSj  in  reply. 

The  intention  of  both  parties  was  clearly  that  Brougham  should 
make  advances  from  time  to  time,  and  the  interest  on  such  advances 
was  to  be  paid ;  that  is,  paid  as  interest  usually  is,  yearly  or  half- 
yearly.  He  referred  to  the  letter  of  the  30th  March  for  liie  purpose  of 
showing  that  Lynch  bad  in  view  such  a  payment  of  interest 

Thb  Viob-Chancbllor.  The  questions  in  tliis  case  are  two.' 
First,  what  is  the  construction  of  the  instruments  as  they  stand  ? 
Secondly,  whether,  if  the  construction  is  not  in  favor  of  the  plaintiff, 
he  may  have  the  instruments  rectified  ?  On  the  construction  of  the 
instruments,  I  may  observe  that  it  is  impossible  to  imagbue  any  trans- 
action more  unusual  There  are  three  principal  instruments  all  dated 
on  the  same  day,  constituting  in  effect  one  transaction.  The  first 
document  is  the  letter  from  Mr.  Lynch  to  Mr.  Brougham.  [His 
Honor  read  the  letter  set  out  in  p.  99,  and  proceeded :]  And  at  the 
bottom  is  this  memorandum :  "  I  accept  the  above  anangements, 
and  undertake  to  fulfil  the*same  on  ray  part 

(Signed)  W.  Brougham." 

This  document  is  written  on  the  third  page  of  the  sheet  of  paper 
on  which  the  bond  is  written.  Then  comes  the  bond  with  a  penalty 
of  6,000t     [His  Honor  read  the  material  parts  of  the  bond.] 

The  third  document  (treating  the  letter  and  the  memorandum  as 
one)  is  the  agreement  between  Mr.  Lynch  and  Mr.  Brougham.  [fiQs 
Honor  referred  to  the  terms  of  the  agreement  set  out.  in  p.  lOO.J 
This  agreement  expressly  states  that  such  sums  are  to  be  paid  at  the 
expiration  of  six  calendar  months  after  the  death  of  James  Joyes. 
These  are  the  documents  on  which  the  question  turns.  There  are 
others,  instruments  by  which  the  policy  was  assigned  to  Mr.  Brough- 
am, but  they  are  not  material  for  the  purpose  of  this  cctse.  As  to 
these  three  instruments,  the  question  arising  in  this  case  upon  their 
true  construction  is  not,  whether  Mr.  Brougham  can  be  compelled  to 
keep  up  the  premiums ;  nor  the  liability  of  Mr.  Lynch  or  his  assets 
to  pay  the  debt ;  nor  the  right  of  his  representatives  to  compel  pay- 
ment of  the  premiums ;  but  the  right  of  the  plaintiff,  Mr.  Brougham, 
arising  out  of  the  deposit  of  the  securities,  to  deal  with  the  policies 
themselves.  The  plaintiff  says  his  right  is  to  sell  the  securities  depo- 
sited with  him,  at  least  for  the  payment  of  the  interest,  and,  indeed 
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for  that  of  the  principal  also ;  and  the  qnestion  is,  whether  that  is 
the  tnie  constmetion  of  the  documents.  Now,  firstly,  as  to  the  letter 
of  the  3d  Joly :  that  states  that  the  policies  and  bond  shall  be  depo- 
eited  with  Messrs.  Boaverie,  to  secure  the  advances  made  by  Mr. 
Bjougham,  with  interest  at  6  per  cent.,  and  on  that  secnrity  the  let- 
ter says  Mr.  Brougham  is  to  advance  the  premiums.  Mr.  Brougham 
accepts  that  arrangement,  and  undertakes  to  fulfil  it,  and  all  that  he 
had  to  do  was  to  pay  the  premiums  during  the  life  of  Joyes.  If  the 
matter  stood  there,  and  nothing  more  had  been  done,  I  am  not  pre- 
pared to  say,  that,  as  the  interest  of  the  sums  advanced  fell  due,  Mr. 
brougham  might  not  have  had  a  right  of  action.  Nothing  is  said 
as  to  the  period  of  payment ;  but,  even  on  this  document,  the  obvious 
purpose,  both  of  Mr.  Lynch  and  of  Mr.  Brougham,  was,  to  prevent 
the  policies  being  sacrificed,  to  keep  them  on  foot,  so  that  Lynch 
might  have  the  fuU  benefit  of  the  policies  whenever,  by  the  death  of 
Joyes,  the  money  should  become  payable.  It  is  clear  that  that  was 
the  intention  of  both  parties.  Now  on  the  same  day  on  which 
Lynch  wrote  that  letter,  the  other  instruments  were  prepared.  The 
bond,  in  express  terms,  refers  to  that  letter,  and  stipulates  that  it  is 
given  to  secure  the  advances  and  interest  at  the  expiration  of  six 
calendar  months  after  the  death  of  Joyes.  The  agreement  recites  the 
letter  and  the  bond,  and  particularly  the  part  postponing  the  liability 
to  pay,  and  then  stipulates  that  the  mortgage  is  to  secure  the  premi-  • 
urns  and  interest,  specifying  the  period  of  payment  at  the  expuration 
of  six  calendar  months  after  the  death  of  Joyes.  Whether  there  was 
any  obligation  on  Mr.  Brougham  to  keep  up  the  premiums  —  whe- 
ther he  had  any  right  against  Lynch  personally,  in  respect  of  the  inte- 
rest,—  be  has  no  security  on  the  policy  for  the  return,  either  of  the 
Jiremiums  or  the  interest,  except  within  six  months  after  the  death  of 
oyes  ,*  and  if  this  were  the  whole  case,  he  would  have  no  right  to 
have  the  policy  sold. 

Then  as  to  the  other  question,  whether  the  plaintiff  has  a  right  to 
have  the  bond  and  agreement  rectified.  When  a  party  wishes  to 
rectify  an  agreement  one  rule  is  plain :  he  must  have  some  draft  or 
some  evidence  of  the  intention  by  which  to  rectify ;  and  the  question 
here  is,  whether  there  are  any  materials  by  which  to  rectify.  If  these 
instruments  do  not  express  the  intention  of  the  parties,  how  am  I  to 
ascertain  their  intention  ?  The  only  mention  of  the  payjment  of  inte- 
rest is  to  be  found  in  the  instruments  themselves ;  and  so  far  as  it  is 
in  evidence,  there  is  the  fact  of  two  payments  by  Lynch  to  Brougham 
in  his  lifetime.  There  is  also  the  letter  written  by  Mr.  Lynch ;  with 
regard  to  the  bearing  of  that  letter,  assuming  that  there  is  no  techni- 
cal difficulty  in  treating  it  as  a  letter  from  Mr.  Lynch,  it  does  not 
aflbrd  any  available  evidence.  The  period  of  the  original  transaction 
was  1843.  The  letter  was  written  in  March,  1847 ;  that  can  afford 
no  indication  of  the  intention  of  the  parties  in  entering  into  the 
arrangements  of  1843.  The  letter  written  after  Lynch  had  quitted 
England,  expresses  his  regret  that  he  had  failed  to  see  Mr.  Brougham ; 
but  before  that  he  had  seen  him.  (His  Honor  went  into  an  exami- 
nation of  the  language  of  the  letter,  and  said  he  could  not  conclude 
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from  it  anything  which  would  bind  Mr.  Lynch  himself,  so  as  to  shoiv 
any  intention  to  pay  interest  at  any  time  during  the  life  of  Joyes.) 
As  to  the  other  circumstance,  —  the  payment  of  interest,  —  that  ap- 
pears consistent  with  the  construction  of  the  instruments.  Mr.  Lynch 
with  great  propriety  might  say,  that  although  the  purpose  was  to  pre- 
serve the  policies,  and  although  they  were  to  be  considered  as  no 
security  till  the  death  of  Joyes,  still  he,  Mr.  Lynch,  might  naturally 
desire  to  pay  the  interest,  and  Mr,  Brougham  might  naturally  expect 
it.  If  I  am  to  rectify  these  instruments  at  all,  it  must  be  by  a  recti- 
fication of  the  bond  and  agreement  —  not  to  make  them  agree  with 
the  letter  of  July ;  for  that  is  silent  as  to  the  particular  details  of  the 
security,  except  that  it  is  to  be  inferred  that  the  policies  were  not  to 
be  sold  till  the  death  of  Joyes,  for  Mr.  Brougham  agrees  to  advance 
the  premiums  during  the  life  of  Joyes.  I  have  therefore  nothing  to 
rectify  the  instruments  by,  nothing  to  show  that  the  intention  of  the 
parties  is  one  way,  and  that  the  instruments  have  carried  out  the 
matter  differently  from  the  intention  ;  on  the  contrary,  not  only  is  the 
whole  one  transaction,  but  the  bond  is  written  on  the  same  paper  as 
the  very  letter  by  which  it  is  said  I  ought  to  rectify  the  instruments. 
Now  in  this  state  of  things,  having  no  better  evidence,  can  I  say  that 
two  of  these  instruments  carry  out  an  arrangement  different  from  the 
intention,  when  there  is  nothing  to  show  the  intention  but  the  legal 
instruments  themselves  ?  I  am  of  opinion  that  I  cannot  decree  rec- 
tification of  any  of  the  instruments,  and  as  they  stand,  I  think  the 
construction  is  clear,  that  whether  there  is  any  liability  in  Mr. 
Brougham  to  pay  the  premiums — whether  he  has  any  right  of 
action  or  not  against  the  representatives  of  Mr.  Lynch  —  as  regards 
his  rights  under  the  securities  constituted  by  the  deposit  of  the  poli- 
cies, his  right  does  not  extend  to  compel  repayment  of  the  premiums 
or  interest  during  the  life  of  Joyes.  Under  these  circumstances,  I 
can  make  no  other  decree  than  to  dismiss  the  bill ;  and  I  must  dis- 
miss it  with  costs. 


Major  v.  Major.^ 

Jolj  3d  and  5th,  1S52. 

Bondj  Release  of —  Equity. 

A  being  indebted  to  B,  C,  and  D,  three  sisters,  who  were  his  near  relations,  partlj  on  his 
own  account,  and  i>artl7  as  executor  of  his  father,  executed  to  them  a  bond  for  5001,  At 
the  time  of  the  giyiug  of  the  bond,  A  objected  to  giye  it,  and  agreed  to  do  so,  only  on  a 
verbal  representation  that  it  was  not  intended  to  be  enforced  unless  B,  C,  and  V,  should 
come  to  want,  —  an  eyent  which  did  not  happen.  The  bond  remained  in  ihe  hands  of  the 
three,  till  the  death  of  B,  and  after  her  deam,  in  the  hands  of  the  suryiyors,  and  after  the 
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death  of  C,  in  the  hands  of  D,  whose  property,  (br  matnal  arrangements,)  it  was  at  the 
time  of  her  death.  On  the  bond  was  found  the  following  indorsement:  '*  This  bond  is 
never  to  appear  against  A.  Witness,  C,  C."  This  was  dated  eleven  years  after  the  date 
of  the  bondf. 

It  was  not  made  dear  that  Cs  name  was  written  by  herself:  it  was  said  that  D  had  written 
it    It  was,  however,  proved  that  if  D  had  written  it,  she  did  so  with  the  authority  of  C :  ^ 

Bdd^  that,  withont  saying  whether  the  indorsement  amounted  to  a  release,  which  was  a  legal 

auestion,  there  was  an  equity  tinder  the  circumstances,  against  enforcing  the  bond ;  that, 
•.  put  in  suit,  the  action  would  be  restrained  j  and  that  there  was  nothing  due  on  the  bond 
to  the  estate  of  D. 

This  was  a  suit  to  administer  the  estate  of  Mary  Robinson.  It 
now  came  on  upon  exceptions  to  the  Master's  report,  and  the  sub- 
stantial question  before  the  court  was,  whether  a  certain  bond  given 
by  one  Peter  Knight,  to  Winifred  Robinson,  Jane  Robinson,  and 
Mary  Robinson,  and  which  eventually  became  the  property  of  Mary 
Robinson,  was  released  at  law,  and  if  not,  whether  there  was  any 
equity  against  its  being  enforced. 

The  real  and  personal  estates  of  Winifred  Robinson,  Jane  Robin- 
son, and  Mary  Robinson,  were  conveyed  and  assigned  by  them,  in 
1830,  to  Thomas  Major  the  elder,  since  deceased,  and  the  plaintiff, 
Thomas  Major  the  younger,  upon  various  trusts,  which  it  is  unneces- 
sary to  set  out  The  result  of  them  was,  that  under  mutual  wills 
which  the  three  sisters  made,  Mary,  who  was  the  survivor,  became 
eventually  entitled  to  the  whole,  and  her  will  took  effect  on  the  whole, 
the  bond  in  question  included.  Peter  Knight  was,  on  and  before 
Iffil,  indebted  to  the  Misses  Robinson,  on  his  own  account,  in  a  sum 
of  120/.,  and  as  executor  of  his  father,  in  a  sum  of  370/. ;  and  the 
sisters  pressing  for  some  security,  a  bond  was  finally  agreed  to  be 

!;iven  by  him  for  500/.,  and  the  bond  was  executed  on  the  26th  August 
t  was  a  common  money  bond,  and  on  it  was  found  indorsed,  at  the 
death  of  Mary  Robinson,  the  following  memorandum :  —  "  This  bond 
is  never  to  appear  against  Peter  Knight  Witness,  Mary  Robinson, 
Jane  Robinson." 

Winifred  died  in  November,  1831.  The  signattures  Mary  Robin- 
son,  Jane  Robinson,  were  apparently  in  the  same  handwriting,  and  it 
was  said  it  was  the  handwriting  of  Mary ;  it  was,  howevei^  i9iffi- 
ciently  proved  that  if  Mary  signed  for  her  sister,  she  did  so  with  her 
concurrence  and  approval. 

Peter  Knight  and  his  father  were  stated  by  the  Misses  Robinson  to 
be  their  only  relations.  After  the  death  of  Winifred  Robinson,  no 
interest  was  ever  required  or  paid  by  Peter  Knight  on  the  bond ; 
but  it  remained  in  the  hands  of  Mary  and  Jane,  after  the  death  of 
Winifred,  till  the  death  of  Jane,  and  afterwards  m  the  hands  of  Mary, 
till  her  death.  The  date  of  the  indorsement  was  eleven  years  after 
the  date  of  the  bond,  namely,  in  1842 ;  and  as  to  the  execution  of  the 
bond,  it  was  proved  that  on  the  occasion  of  its  beinff  required  and 
entered  into,  Peter  Knight  objected  to  it^  and  only  yielded  on  a  verbal 
representation  that  it  was  not  intended  the  bond  should  be  proceeded 
upon  unless  the  Misses  Robinson  should  come  to  want ;  they  never 
did  come  to  want,  but  all  died  in  easy  circumstances.  These  are  the 
material  facts  which  appeared  by  the  Master's  report,  and  upon  them 
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he  found  that  nothing  was  due  upon  the  bond  from  Peter  Knight  to 
the  estate  of  Mary  Robinson ;  to  this  report  the  executor  of  Mj^xj 
Robinson  exceptecL 

Bacon  and  Flather^  for  the  exceptions,  contended  that  the  indorse- 
ment was  ncT  release  at  law ;  and  if  there  was  no  release  at  law,  there 
could  be  none  in  equity.  There  was  no  proof  that  Jane  had  autho- 
rized the  memorandum ;  and  in  fact  it  was  plain,  upon  inspection, 
that  both  signatures  were  in  the  same  handwriting,  and  that  was 
shown  to  be  Mary's.  It  was  a  mere  voluntary  memorandum,  and 
indicated  no  intention  to  give  up  the  bond. 

WiUcockf  (with  whom  was  Greene^)  for  Peter  Knight,  in  support 
of  the  Master's  report,  said  the  memorandum  showed  that  the  oUi- 
gees  considered  the  necessity  for  calling  in  the  money  as  passed,  and 
that  they  intended  to  release  the  bond.  Wekett  v.  Rabi/y  2  Br.  P.  C. 
386,  Ed.  To  ml.  It  is  written  on  the  bond,  that  it  is  not  to  be  enforced ; 
the  indorsement  is  therefore  a  direction  to  the  executor  not  to  use  it 
The  bond  was  originally  delivered  on  the  condition  that  it  was  only 
to  be  used  if  the  ladies  wanted  the  money,  and  to  be  abandoned  if 
they  did  not  want  it ;  and  the  writing  indorsed  shows  that  the  condi- 
tion was  satisfied.  Indeed,  we  say  it  amounts  to  an  actual  legal 
release.  AslUon  v.  Pye^  5  Ves.  349,  notis.  There,  there  was  a  eondi- 
tion,  but  here  the  discharge  is  absolute.  Mary  Robinson  was  the 
survivor,  and  she  clearly  signed ;  therefore,  even  if  Jane  did  not  siffn 
the  memorandum,  it  is  immaterial,  for  the  bond  was,  in  fact,  Mary's. 
But,  in  fact,  Jane  did  sign,  or  authorized  Mary  to  sign  for  h&t. 

[The  Vice-chancellor  intimated,  that  if  the  case  depended  on 
the  question  of  Jane's  having  signed,  or  if  it  were  necessary  to  deter- 
inine  whether  the  indorsement  operated  as  a  release  at  law,  that  must 
be  determined  in  an  action.] 

But  there  may  be  a  release  in  equity,  even  if  there  is  none  at  law : 
Reeves  v.  Brymer^  6  Ves.  516,  where  the  court  sent  the  case  to  law, 
was  different ;  in  that  case  the  court  thought  there  was  no  equity.  Here 
there  is  a  release  in  equity,  which  may  be  even  without  writing. 
Flower  V.  Martifh  2  McN.  &  Gord.  113 ;  Vross  v.  Sprig^j  6  Hare,  652. 

Greene.  The  bond  was  originally  given  on  the  understanding  that 
it  was  not  to  be  enforced,  except  under  given  circumstances.  The 
memorandum  of  1842  shows  that  it  was  not  intended  then  that  it 
should  ever  be  enforced.  The  debt  was  not  wholly  Petfer  Knight's, 
but,  to  the  extent  of  370/.,  his  father's.  Peter  Knight  was  only  debtor 
in  respect  of  his  father's  assets,  to  the  extent  of  370/. ;  that  shows  the 
probability  of  the  ladies  not  intending  to  use  the  bond  unless  they 
should  come  to  want,  the  expression  proved  to  have  been  used  by 
them.  It  has  also  been  proved,  that  when  the  bond  was  given,  it  was 
a^eed  that  Knight  was  not  to  be  put  to  any  expense  in  preparing  it 
That  is  found  by  the  Master,  and  not  excepted  to,  and  that  abo  shows 
the  intention  of  bounty  on  the  part  of  the  ladies.  Now  the  ladies 
did  not  come  to  want ;  that  appears  by  the  Master's  report,  and  that 
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finding  is  not  excepted  to.  No  interest  has  ever  been  paid,  from 
1831  down  to  the  death  of  the  testatrix  in  1842 ;  that  is  found  by  the 
Master,  and  not  excepted  to.  Now  as  to  the  signing  of  the  memo- 
randum :  it  is  proved  by  the  evidence  of  the  servant  of  the  Misses 
Robinson,  that  they  stated  to  her  their  intention  that  the  bond  should 
not  be  put  in  f^rce ;  and  then  afterwards,  the  memorandum  was 
found  signed,  as  it  appears  now.  The  suit  embraces  only  the  account 
of  Mary's  estate,  and  she  was  the  survivor.  She  is  unquestionably 
bound,  and  her  estate  is  the  one  entitled.  She  was  the  owner  of 
the  bond,  and  she  died  without  having  withdrawn  her  expression  of 
intention  manifested  by  the  memorandum.  In  administering  her 
estate  as  between  volunteers, —  and  there  are  no  creditors  in  the 
case,  —  her  direction  that  the  bond  is  not  to  be  enforced  cannot  be 
disregarded. 

As  to  sending  the  question  to  law :  when  there  is  concurrent  juris- 
diction, this  court  will  determine  the  legal  question  itself.  The  plain- 
tiff might,  at  the  hearing,  have  asked  for  an  action  ;  he  has  not,  but 
has  submitted  himself  to  this  jurisdiction :  he  cannot  now  repudiate 
it 

BacoHj  in  reply.  It  is  not  proved  that  Jane  Rgbinson  did  sign  the 
indorsement  on  the  bond ;  on  the  contrary,  it  is  tolerably  clear  that 
she  did  not  But  it  is  said,  that  although  Jane  did  not  sign,  Mary 
did,  and  that  is  enough ;  and  that  the  indorsement  operates  as  a 
release.  No  case  has  been  referred  to  in  which  such  a  memorandum 
has  been  held  a  release.  Aston  v.  Pye  was  a  case  of  a  promissory 
note :  and  satisfaction  of  a  note  may  be  much  more  easily  presumed 
than  release  of  a  bond.  It  would  be  most  unsafe  to  treat  a  bond  s^ 
released  by  a  writing  purporting  to  be  under  the  hands  of  two  obli- 
gees, when  it  is  clear  that  one  of  them  did  not  sign  it 

The  Vice- Chancellor.  This  case  involves  two  distinct  ques- 
tions :  First,  what  is  the  effect  of  the  indorsement  on  the  bond,  hav- 
ing the  names  of  Mary  and  Jane  Robinson  subscribed  to  it,  connected 
with  the  evidence  relating  to  the  indorsement  ?  Secondly,  what  are 
the  circumstances  which  occurred  when  the  bond  was  originally 
given  ?  and  if  the  circumstances  are  proved,  then  what  is  the  effect  of 
Siem  ?  for  the  case  might  possibly  be  decided  on  the  effect  of  the 
indorsement,  as  to  the  question  whether  it  amounted  to  a  discharge ; 
or  it  might  be  decided  on  the  question,  under  what  circumstances  the 
bond  was  originally  given.  Now,  as  to  the  effect  of  the  indorsement 
on  the  bond,  and  the  evidence  relating  to  the  circumstances  under 
which  it  was  made,  certain  facts  are  found  by  the  Master,  which  I 
shall  assume  to  be  true,  as  the  finding  of  the  Master  is  not  excepted 
to.  Among  other  facts,  the  Master  finds  that  Winifred  Robinson 
and  her  sisters  had  often  stated  that  Peter  Knight  and  T.  Knight 
were  their  only  relations.  To  this  finding  there  is  no  exception. 
Then  there  is  another  finding,  to  which  there  is  no  exception,  to  the 
effect  that  after  the  death  of  Winifred,  Peter  Knight  never  paid  any 
interest  on  the  bond.     These  facts  I  must  take  to  be  true.     Then 
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whether  Jane  Robinson  signed  the  indorsement  herself  or  not,-— 
whether  Mary  Robinson  wrote  the  name  of  Jane  Robinson  or  not^ 
either  by  her  direction  or  by  guiding  her  hand,  —  this  fact  is  esta^ 
blished,  that  the  memorandum  was  put  on  the  bond  with  the  consent 
of  Jane ;  and  she  afterwards  told  the  debtor  what  had  been  done. 

Under  these  circumstances,  the  question  whether  the  memoran- 
dum on  the  bond  operates  as  a  release  or  discharge  of  the  bond, 
or  as  a  bar  to  the  right  of  the  executor  to  recover,  appears  to  me  to 
be  a  legal  question.  1  cannot  understand  how,  if  the  memorandum 
is  not  a  bar  at  law,  it  can  be  a  bar  in  equity.  If  the  memorandum 
had  been  given  for  valuable  consideration,  it  might  be  otherwise: 
being  voluntary  on  the  part  of  Mary  and  Jane  Robinson,  no  benefit 
passing  to  them,  I  am  at  a  loss  to  understand  how,  if  the  memoran- 
dum is  not  a  bar  at  law,  1  can  say  it  operates  as  an  equitable  dis- 
charge. If,  then,  the  only  question  were  that  which  depends  on  the 
effect  of  the  indorsement,  I  do  not  see  how  I  could  avoid  sending 
that  question  to  law.  But  the  second  question  is,  whether,  referring 
to  the  other  matters  arising  at  the  creation  of  the  bond,  there  is  any 
thing  to  induce  me  to  say  that,  irrespectively  of  the  question  whether 
the  indorsement  operates  as  a  release,  the  court  will  hold  it  inequita- 
ble to  allow  the  executor  to  recover  on  the  bond.  Now  I  must,  for 
this  purpose,  look  at  the  eighth  exception,  which  goes  to  the  finding 
as  to  the  curcumstances  which  took  place  at  the  time  of  the  creation 
of  the  bond.  Now  the  Master  has  found  the  facts  on  the  evidence 
of  Mrs.  Hart,  a  disinterested,  respectable,  and  credible  witness,  who 
deposes  as  to  what  took  place  in  her  presence.  Her  evidence  is  con- 
tradicted by  that  of  the  plaintiff  Major ;  that  is,  of  a  party  not  marely 
technically  interested  as  plaintiff,  not  merely  as  the  representative 
of  the  supposed  creditors  of  Mary  Robinson,  but  one  who  is  directiy 
and  beneficially  interested.  The  Master  has  arrived,  under  these  cir- 
cumstances, at  the  conclusion  that  the  evidence  of  Mrs.  Hart  should 
be  adopted,  as  more  to  be  relied  on  than  that  of  Major. 

It  has  been  argued  before  me,  that  I  am  bound  to  doubt  Major,  for 
reasons  having  nothing  to  do  with  his  conduct  in  this  matter,  but 
with  certain  conduct  in  other  matters,  and  particularly  with  his  hav- 
ing been  found  guilty,  in  a  totally  distinct  matter,  of  perjury.  On 
this,  I  can  only  say  that  the  facts  are  not  before  me,  and  I  cannot 
assume  them.  Discarding,  then,  all  these  extraneous  matters,  I  think 
the  Master  would  be  justified  in  doing  what  a  jury  would  do,  if  Mrs. 
Hart  had  been  examined  on  the  one  side,  and  Major  on  the  other, 
before  ajury.  I  think  the  jniy  would  be  justified  in  believing  Mrs. 
Hart  The  Master  has  arrived  at  the  same  conclusion ;  I  agree  with 
him ;  and  therefore  as  to  the  facts  found  by  him,  depending  on  this 
evidence,  I  must  assume  them  to  be  true.  (The  facts  thus  found 
were  those  ahready  stated,  relating  to  the  circumstances  under  which 
Peter  Knight  originally  executed  the  bond.)  The  Master  finds  also, 
that,  of  what  was  owing  from  Knight,  370t  was  due  from  him  as 
executor  of  his  father;  that  the  bond  was  given  by  Knight  after 
objection  made  by  him,  and  a  representation  to  him  that  it  was  not 
intended  that  he  should  pay  the  bond ;  that  the  money,  being  chiefly 
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dae  from  him  as  executor,  and  partly  only  on  his  own  account,  it 
was  not  intended  it  should  be  called  for,  except  in  case  of  the  ladies 
coming  to  want ;  that  to  that  representation  he  yielded,  and  that  the 
bond  was  acccnrdingly  executed.  Now,  these  ladies  did  not  come  to 
want ;  on  the  contrary,  they  died  in  affluent  circumstances.  And 
then  I  find  that  eleven  years  after  the  bond  was  given,  the  indorse- 
ment was  made  on  it  with  the  assent  of  Jane  Robinson,  she  and  her 
sister  Mary  being  then  the  surviving  sisters,  to  the  effect  that  the 
bond  was  not  to  appear  against  Knight  Now,  in  this  view  of  the 
case,  I  am  not  called  on  to  decide  whether  the  indorsement  amounted 
to  a  release  or  discharge  of  the  bond,  but  only  to  decide  this  ques- 
tion, whether  by  the  effect  of  the  circumstances  attending  the  giving 
of  the  bond,  there  is  an  equity.  Part,  a  large  part  indeed,  of  the 
money  for  which  it  was  given  was  not  due  from  Knight  personally, 
bat  only  in  respect  of  the  assets  of  his  father ;  he  and  his  father  were 
near  relations  of  these  ladies,  the  parties  to  whom  the  money  was  to 
go ;  no  interest  was,  it  seems,  ever  demanded  or  ever  paid ;  and  after 
eleven  years  from  the  creation  of  the  bond,  this  knemorandum  was 
indorsed  on  it  by  one  of  the  surviving  sisters,  with,  at  least,  the  con- 
sent of  the  other.  It  appears  to  me  that  I  have  here  not  a  legal  but 
an  equitable  case;  and  the  question  is,  whether, consistently  with  the 
authority  of  the  case  before  .the  Lord  Chancellor,  and  with  Cross  v. 
Spri^j  I  can  determine  that  if  an  action  were  brought  against  the 
bond  debtor  by  the  executor  of  Mary  Robinson,  I  ought,  if  a  bill  were 
filed  to  restrain  that  action,  to  grant  an  injunction.  If  I  ought  not  to 
restrain  that  action,  I  ought  not  now  to  make  any  declaration,  but  to 
direct  an  action.  But,  as  I  am  of  opinion  that  if  such  an  action 
were  brought,  I  ought  to  grant  an  injunction,  I  am  justified  in  com- 
ing to  the  conclusion  that  the  Master  is'  right,  and  that  nothing  is 
now  due  on  the  bond.^ 


Waldron  v.  Sloper.^ 

June  1,  1852. 

'Equitable  Mortgage — Priorities  between  Mortgagees — Laches  — 
Bankrupt  —  Order  and  Disposition. 

Slofwt,  in  1833,  mortgaged  certain  real  estate  to  Sieyewright,  with  a  power  of  sale,  nnder 
whidi  the  proTperty  was  sold  in  1842,  to  a  purchaser  who  transferred  his  contract  to  Sieye- 
wrigltL    There  was  a  halaooe  after  paying  off  Sierewright,  and  there  being  aceounto  be- 

'  Some  difficulty  arose  as  to  overroMnff  some  of  the  exceptions,  on  account  of  the 
ptrticolsr  mode  in  which  the  facts  were  found  by  the  Master,  and  the  consequent  foxm 
of  the  exceptions.  This,  however,  did  not  affect  the  substance  of  the  decision,  and  the 
imrter  has  not  thought  it  material  further  to  notice  them. 

*  1  Drewry,  1»8. 
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tween  Sloper  and  Matthews,  this  balance  was  placed,  under  a  deed  of  25th  Jane,  1842,  in 
the  hands  of  tmatees  to  be  dealt  with  bj  arbitration  between  Sloper  and  Matthews. 

In  1834,  Sloper  had  made  an  equitable  mortgage  of  the  property  to  Matthews. 

In  January,  1840,  Matthews  deposited  these  deeds  with  Waldron,  the  plaintiff,  bj  waj  of 
equitable  mortgage. 

In  April,  1842,  Matthews  applied  to  the  plaintiff  for  a  loan  of  the  deeds,  tellmg  him  he 
wanted  them  to  enable  the  purchase  to  be  completed,  and  promising  to  return  them  forth- 
with. He  did  not  return  them  forthwith,  and  the  plaintiff  never  applied  to  have  the  deeds 
back  for  more  dian  four  years.  In  May,  1843,  Matthews  deposited  the  deeds,  by  way  of 
mortgage,  with  Fincknoy,  who  now  held  them. 

In  1846,  Matthews  became  bankrupt  Waldron  filed  his  claim  to  be  treated  as  first  incum- 
brancer, and  to  have  the  balance  in  the  hands  of  the  trustees  of  the  deeds  of  1842,  paid  to 
him:  — 

Hdd^  that,  as  between  Waldron,  the  plaintiff,  and  Finckne^,  the  f>laintiff  had,  by  his  laches, 
enabled  Matthews  to  commit  a  fraud,  and  had  no  equity  against  the  defendant,  Pinck- 
ney. 

The  court  also  expressed  an  opinion,  that  the  real  estate,  being  converted  into  personalty 
before  the  bankruptcy,  the  riffht  of  Matthews  was  merelv  a  right  to  receive  a  certain  sum 
of  money,  and  that  no  noticcnaving  been  given  by  the  plaintiff,  or  the  holder  of  the  deeds 
to  the  trustees,  the  right  to  receive  the  money  remained  in  the  order  and  disposition  of 
Matthews,  and  passed  to  his  assignees.  This  point  did  not,  however,  arise  for  express 
decision. 

This  was  a  claim  to  have  the  sum  of  766/.  25.  5d.,  formerly  in  the 
hands  of  the  trustees  of  a  certain  deed,  dated  the  25th  of  June,  1842, 
and  afterwards  paid  into  court,  paid  to  the  plaintiff,  as  prior  equitable 
mortgagee  of  one  Matthews. 

In  May,  1833,  Sloper  mortgaged  certain  real  estate,  by  a  deed  of 
that  date,  to  Sievewright,  to  secure  3,500/.,  and,  by  a  subsequent  deed 
of  1834,  a  further  sum  of  1,200/.  was  secured.  The  mortgage  deed 
contained  a  power  of  sale,  under  which  the  mortgaged  property  was 
sold  by  auction  on  the  7th  of  June,  1842,  to  one  Peto.  By  the  deed 
of  the  25th  of  June,  1842,  reciting  the  deeds  of  1833  and  1834,  and 
that  Peto  had  agreed  to  transfer  his  contract  for  the  purchase  to  Sieve- 
wright, and  Sievewright  had  agreed  to  adopt  it,  the  property  was  con- 
veyed to  Sievewright  for  3,500/. ;  and  there  being  on  this  a  balance 
of  766/.  2*.  5d.,  after  settling  the  mortgage  account  between  Sloper 
and  Sievewright,  that  sum  was  placed  in  the  hands  of  Messrs.  May- 
nard  and  Bishop,  parties  to  the  deed,  in  trust  for  Sloper  and  Matthews, 
between  whom  there  was  then  an  account,  to  be  dealt  with  according 
to  the  determination  of  an  arbitrator,  to  whom  they  had  agreed  to 
refer  their  differences.  In  August,  1834,  Sloper  by  deed  mortgaged 
the  equity  of  redemption  to  Matthews  to  secure  100/.  In  January, 
1840,  Matthews  deposited  his  mortgage-deed  with  the  plaintiff  Wal- 
dron, by  way  of  equitable  mortgage,  and  signed  a  memorandum,  by 
which  he  bound  himself  to  execute  a  complete  mortgage.  In  April, 
1842,  Matthews  wrote  to  the  plaintiff,  telling  him  the  mortgaged  pro- 
perty was  sold,  and  asking  him  to  lend  him  the  deed  held  by  the 
plaintiff,  to  enable  him,  Matthews,  to  produce  it,  as  it  would  be  requi- 
site for  completing  the  purchase,  and  he  promised  to  return  it  forth- 
with. He  did  not  return  it,  nor  was  he  called  upon  to  do  so  by  the 
plaintiff;  and  in  May,  1843,  Matthews  being  indebted  to  Pinckney, 
deposited  with  him  this  deed.     In  1846,  Matthews  becagae  bankrupt, 
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and  in  the  mean  time,  as  stated,  namely,  in  June,  1842,  the  mortgaged 
property  was  sold,  and  the  balance  to  which  Matthews  had  a  claim 
was  paid  into  the  hands  of  trustees,  and  afterwards  paid  into  court 

In  this  state  of  things,  Waldron  filed  his  claim  against  Sloper  the 
original  mortgagor,  Pinckney  the  mortgagee  by  deposit  of  the  15th 
of  May,  1843,  the  assignees  in  bankruptcy  of  Matthews,  and  May- 
nard  and  Bishop  the  trustees  of  the  deed  of  the  35th  January,  1842, 
to  have  the  balance  of  766/.  25.  5d.  in  court  paid  to  him  as  nrst  en- 
cumbrancer. Pinckney  resisted  the  claim  on  the  ground,  among  oth- 
ers, that  a  fraud  had  been  committed  on  him,  which  postponed  the 
plaintifT  to  him.  The  assignees  of  Matthews  resisted  the  claim,  on 
the  ground  that  the  property  had  been  converted  into  personalty  long 
before  the  bankruptcy;  that  the  rule  of  order  and  disposition  applied, 
and  that  the  money  belonged  to  the  assignees  of  Matthews. 

Rogers  for  the  plaintiff.  The  plaintiff  was  clearly  the  first  equita- 
Ue  encumbrancer ;  his  mortgagor  borrowed  the  deed  from  him  for  an 
apparently  reasonable  purpose,  and  there  was  nothing  to  puttheplain- 
tiit  upon  suspecting  fraud.  That  Matthews  had  committed  a  firaud 
upon  Pinckney  could  not  postpone  the  plaintifi*,  who  was  no  party  to 
it  Besides,  the  deposit  of  the  deed,  which  is  a  chattel  real,  vested 
the  legal  title  to  the  deed  in  Waldron,  and  that  could  not  be  taken 
from  him  by  a  subsequent  deposit  by  Matthews,  of  the  deed  which 
was  no  longer  his.  WtUshire  v.  Rabbits,  Jl^  Sim.  76.  As  to  the  pro- 
perty being  in  the  order  and  disposition  of  the  bankrupt,  that  doctrine 
does  not  apply.  Ex  parte  Mackay,  1  Mon.,  Dea.  &  De  G.  550 ;  Jones 
V.  Gibbonsj  9  Ves.  4(>7.  To  constitute  order  and  disposition  it  must 
be  with  the  knowledge  and  consent  of  the  party  to  be  deprived  of  his 
daim.  Ea:  parte  Bell,  1  De  G.  Cases  in  Bankruptcy,  577.  Here 
there  was  no  consent;  for  the  deed  being  lent  for  a  particular  purpose, 
and  dealt  with  for  another,  that  was  a  fraud,  and  such  a  parting  with 
the  property  did  not  amount  to  consent  within  the  authorities. 

James  T.  Wood,  for  Maynard  and  Bishop,  the  trastees  of  the  766^ 
%s.bd. 

Stuart  and  Shapter,  for  Pinckney.  The  deposit  by  Matthews  of 
the  deed  with  Pinckney  &  Co.,  to  secure  their  debt,  makes  Pinckney 
an  equitable  mortgagee  withdut  notice ;  the  plaintiff,  by  giving  pos- 
session of  the  deed  to  Matthews,  in  the  way  he  did,  enabled  him  to 
commit  a  fraud,  and  he  thereby  lost  his  priority,  even  if  the  mortgaged 
property  were  real  estate.  Jaowen  v.  Evans,  1  Jones  &  Lat  178 ; 
Head  v.  E^erton,  3  P.  Wms.  280;  Kennedy  v.  Green,  3  MyL  &  K. 
699.  But  the  mortgaged  property  was  personal  estate  at  the  time 
Pinckney  took  a  deposit  of  the  deeds.  The  estate  mortgaged  to 
Sievewright  was  converted  into  money  by  the  sale,  and  therefore  it 
was  no  longer  a  question  of  equitable  mortgage,  and  priority  of  de- 
posit had  no  application  as  affecting  priority  of  estate.  That  Wal- 
dron had  notice  of  the  conversion  is  plain ;  the  application  to  him  for 
a  loan  of  the  deed  told  him  that  the  estate  was  sold.  The  sale  was 
10* 
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m  Jannary,  1842,  the  deposit  with  Pinckney  in  April,  so  that  at  that 
time  the  plaintiff's  security  was  merely  by  a  personal  chose  in  action. 
There  was  great  delay  on  the  part  of  the  plaintiff  in  making  any 
attempt  to  get  the  deed  back,  and  that  delay  will  render  him  liable  to 
be  postponed.  Peter  y.  RusseUy2  Vern.  726;  Efoans  v.  Bicknellj  6 
Ves.  174;  Worthinffton  v.  Morgan^  16  Sim.  647;  Whitbread  v.  Jar- 
dany  1  You.  &  Co.  303 ;  Swayne  v.  Swayne^  11  Beav.  463. 

Giffardi  for  the  assignees  of  Matthews.  At  the  date  of  the  bank- 
ruptcy the  deed  (of  mortgage  to  Matthews  was  of  no  value;  the 
subject-matter  of  it  had  ceased  to  be  realty:  the  money  was  in  the 
hands  of-  trustees  for  the  plaintiff^  and  was  therefore  in  his  order  and 
disposition,  and  passed  to  his  assignees.  Ex  parte  Mcbckay^  and  the 
like,  are  cases  where,  at  the  date  of  the  bankruptcy,  the  property  was 
real  estate.     The  claim  of  the  plaintiff  cannot  therefore  be  sustained. 

The  Vice-Chancellor.  In  this  case  a  fraud  has,  undoubtedly, 
been  committed  by  Matthews  against  two  persons,  and  one  of  them 
must  suffer ;  the  &rst  question  is  between  the  plaintiff  and  Pinckney ; 
the  second  is  between  the  plaintiff  and  the  assignees  of  Matthews. 
Each  of  these  questions  arises  on  this  claim,  and  must  be  considered. 
The  material  circumstances  cure  these :  —  Sloper,  being  the  owner  of 
certain  real  estate,  mortgaged  it  to  Sievewright  with  a  power  of  sale 
which,  he  might  exercise  without  the  consent  of  the  mortgagor,  or  of 
anybody  claiming  under  him.  Afterwards  he  mortgaged  it  to  Mat* 
thews,  bv  the  deed  of  August,  1834,  by  which  he  mortgaged  the 
equity  of  redemption  to  Matthews  in  fee  for  lOOt ;  the  rights  ac- 
quired by  Matthews,  by  virtue  of  that  deed,  were  not  to  any  legal 
estate ;  he  became  mortgagee  of  an  equity  of  redemption  after  a 
prior  mortgage,  subject  to  the  rights  of  a  prior  mortgagee,  who  had  a 
power  by  exercising  his  power  of  sale  to  convert  at  any  time  the  right 
of  Matthews  into  a  mere  right  to  receive  money ;  Rfcitthews  having 
that  right  in  January,  1840,  deposited  his  deed  with  the  plaintii^ 
Waldron,  and  signed  a  memorandum  accompanying  the  deposit,  by 
which  he  bound  himself  to  make  a  complete  mortgage.  The  position 
of  the  plaintiff  was  then  this.  He  might  call  on  Mia.tthews  to  make 
an  actual  conveyance,  and  then  stand  in  the  same  position  as  Mat- 
thews, but  until  there  was  an  actual  conveyance,  his  right  was  to 
say  that  whatever  was  forthcoming  to  Matthews  as  the  fruit  of  his 
mortgage,  the  plaintiff  had  a  right  to  that,  to  the  extent  of  what 
should  be  remaining  due  to  him.  So  matters  continued  until  the 
1st  of  April,  1842,  and  then  the  plaintiff  received  a  letter  from  Mat- 
thews, saying  the  mortgaged  property  was  sold  ;  he  does  not  in  that 
letter  say  that  it  was  sold  by  the  first  mortgagee,  but  that  might  be 
inferred,  for  nobody  else  it  appears  could  sell  However,  he  says  that 
the  property  was  sold,  and  he  asks  the  plaintiff  to  lend  him  the  deed 
deposited  with  him,  in  order  that  he,  Matthews,  might  produce  it  as 
being  requisite  in  completing  the  sale.  Now  this  might  be  either  a 
fraud  at  the  time,  or  he  may  have  originally  borrowed  the  deed  with 
a  good  intention,  and  afterwards  detained  it  with  a  bad  one.     1  con- 
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fess  I  do  not  see  why  it  was  necessary  for  completing  the  purchase, 
that  the  deed  should  be  produced.  It  is  not,  however,  very  material 
^ehether  Matthews  had  ao  honest  purpose  or  not  in  borrowing  the 
deed.  In  fact,  be  did  borrow  it,  promising  to  return  it  when  he  re- 
turned from  London ;  the  plaintiff  lent  it,  and  it  appears  to  me  that 
if  the  plaintiff  had  got  back  the  deed  on  the  return  of  Matthews, 
even  though  he  might  in  the  mean  time  have  made  an  improper  use 
of  it,  nobody  could  have  acquired  thereby  any  interest  as  against  the 
plaintiff  But  having  been  told  by  the  letter  of  April,  1842,  that  the 
estate  was  sold,  he  took  no  steps  to  inquire  about  the  sale ;  all  he  did 
-was  from  time  to  time  to  ask  for  the  deed ;  it  is  not  said  in  his  affi- 
davit when  and  how  often,  or  at  .what  periods,  he  did  so.  However, 
be  allowed  the  deed  to  remain  in  the  possession  of  Matthews,  or  of 
any  other  person  to  whom  he  might  have  pledged  it,  from  April, 
1842,  to  December,  1846,  when  the  fiat  against  Matthews  issued.  It 
appears  that  the  estate  was  sold  in  January,  1842 ;  it  was  purchased 
by  Pcto.  Now  it  is  very  probable  that  Peto  was  but  the  nominee  of 
Sievewright.  Whether  that  is  so  or  not,  the  sale  was,  or  must  at  any 
rate  in  this  suit,  be  taken  to  be  valid,  and  it  was  carried  into  effect, 
and  a  conveyance  made  to  Sievewright;  and  after  paying  off  his 
mori^ge,  a  sum  of  766Z.  2s.  5cL  of  the  purchase-money  remained, 
and  if  there  bad  been  no  mortgage  to  Matthews  this  would  have 
been  paid  to  Sloper ;  but  Sievewright  being  aware  of  the  second 
mortgage  to  Matthews,  and  that  to  the  extent  to  which  any  thing 
on  that  mortgage  was  due  to  Matthews  it  would  be  payable  out  of 
the  surplus,  and  there  beine  questions  between  Sloper  and  Matthews 
as  to  what  was  due  to  A^Bitthews,  it  was  agreed  that  it  should  be 
placed  in  the  hands  of  trustees  to  abide  the  result  of  an  arbitration 
as  to  how  much  was  due  to  Matthews,  and  to  what  extent  it  was 
held  on  trust  to  pay  Matthews.  Sievewright  was  not,  apparently, 
aware  of  the  deposit  to  the  plaintiff,  nor  did  he,  it  seems,  know  of 
the  deposit  to  Pinckney.  Now  the  plaintiff  having  allowed  Mat- 
thews to  retain  the  deed  which  he  had  promised  to  return,  for  four 
years  and  a  half,  Matthews  became  bankrupt  in  1846,  and  then  it 
came  out  that  one  year  after  he  had  got 'the  deed  he  had  deposited 
it  with  Pinckney  for  securing  an  advance,  and  the  plaintiff  now  comes 
for  the  assistance  of  a  court  of  equity  against  Pinckney,  he  asks 
for  payment  of  the  money  to  him  in  preference  to  Pinckney. 

I  will  take  this  part  of  the  case  first  Now  it  is  an  elementary 
principle  that  a  party  comhig  into  equity  in  such  a  case  is  bound  to 
show  that  he  has  not  been  guilty  of  snch  a  degree  of  neglect  as  to 
enable  another  party  so  to  deal  with  that  which  was  the  plaintiff's 
right,  as  to  induce  an  innocent  party  to  assume  that  he  was  dealing 
with  his  own.     If,  here,  ordinary  diligence  had  been  used  by  the 

Elaintifl^  if  instead  of  resting  satisfied  with  the  excuses  of  Matthews, 
e  had  insisted  on  the  deed  being  returned,  not  in  one  or  two  months, 
but  even  in  nine  or  twelve  months,  even  then,  in  the  events  that  have 
happened,  Matthews  could  *not  have  committed  the  fraud.  But  Mat- 
thews having  committed  the  fraud  in  May,  1843,  in  consequence  of 
the  neglect  of  the  plaintiff  firom  then  to  December,  1846,  Pinckney 
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was  induced  to  go  on  making  advances  to  Matthews  on  the  faith  of 
his  possession  of  the  deed.  If  ever  there  was  a  case  in  which,  as 
between  two  innocent  parties,  that  one  must  suffer  who  has  permitted 
the  fraud  to  be  committed,  it  is  this  case,  and  I  am  of  opinion  that 
the  plaintiff,  who,  by  his  great  neglect  put  it  in  the  power  of  Mat- 
thews to  commit  the  fraud,  has  no  right  to  come  and  ask  equity  to 
interfere. 

Next,  as  to  the  question  between  the  plaintiff  and  the  assignees 
of  Matthews.  At  the  time  the  plaintiff  received  the  memorandum 
accompanying  the  deposit  by  Matthews,  the  plaintiff  acquired  an 
interest  in  real  estate,  not  as  owner,  nor  perhaps  strictly  as  mort- 
gagee, but  a  right  of  this  sort,  that  whatever  Matthews  could  work 
out  by  virtue  of  his  estate,  the  plaintiff  should  have  a  right  to  stand 
in  his  place.  Now  Matthews's  interest  was  an  interest  in  real  estate 
convertible  at  any  time  into  money,  and  that  conversion  is  what 
actuaUy  happenecl ;  for  in  June,  1842,  the  right  of  Matthews,  under 
his  mortgage,  became  a  mere  right  to  recover  money  placed  in  the 
hands  of  trustees.  At  the  time  then  of  the  bankruptcy,  whether  the 
right  was  in  Matthews  or  in  the  plaintiff,  or  in  Pinckney,  or  in  the 
assignees  of  Matthews,  it  was  a  right  to  receive  a  sum  of  money. 
The  deed  then  had  ceased  to  be  of  any  value  as  a  deed  affecting  real 
estate.  It  may  be  that,  under  certain  circumstances,  the  person 
holding  that  deed  might  have  had  by  reason  of  it  a  claim  to  be  paid 
the  surplus  money.  But  as  no  notice  was  in  fact  given  by  the  holder 
of  the  deed,  or  by  the  plaintiff,  either  to  the  first  mortgagee  or  to  the 
trustees  of  the  deed  of  the  25th  June,  1842,  the  effect  is  that  Mat- 
thews had  a  right  to  require  payment  to  him,  and  that  the  rule  as  to 
order  and  disposition  does  apply.  The  possession  of  the  deed  gave, 
I  think,  no  right  to  Pinckney,  unless  be  had  given  notice  of  his 
claim,  the  prior  right  to  receive  the  money  being  in  the  assignees. 
It  is  unnecessary,  however,  upon  this  record,  to  decide  that  point, 
and  the  order  waU  be  simply  to  dismiss  the  claim  with  costs,  and  the 
money  must  be  paid  back  to  the  trustees. 


Ford  v.  Dolphin.^ 

March  11,  1852, 

Practice  —  Production  of  Documents. 

On  a  bill  to  set  aside  a  deed  filed  bj  one  plaintiff  only,  praying  that,  if  necessary,  it  mieht  be 
taken  as  on  behalf  of  creditors  generally,  it  appeared  that  A.,  claiming  under  the  deM,  had 
a  power  of  appointment,  and  that  she  had  appointed  under  her  power;  the  plaintiff  mored 

1 1  Drewry,  222. 
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lor  prodocdon  of  docnmeDts,  in  the  hands  of  the  trastee  of  the  deed,  offering  to  confirm 
the  appointment  of  A.    The  appointees  wore  not  parties :  — 

EUd,  ihtt  the  production  could  not  be  enforced  in  the  absence  of  those  persons. 

This  was  a  motion  for  the  production  of  documents  in  the  hands  of 
Leman,  one  of  the  defendants,  as  trustee  of  a  deed,  the  impeachment 
of  which  by  the  plaintiff,  a  creditor  of  the  defendant  Dolphin,  was 
the  object  of  the  bill.  The  deed  was  a  deed  of  family  arrangement, 
made  by  Dolphin,  by  which  he  settled  his  property  on  his  wife; 
Lieman  was  a  trustee  of  this  deed,  and  admitted  that  he  had  in  his 
[>os3ession  a  bill  of  costs  of  Dolphin's  solicitor  against  him  for  the 
preparation  of  the  deed,  and  other  documents,  all  of  which  he  alleged 
he  held  as  trustee  of  the  deed. 

Rogers^  for  the  plaintiff,  moved  for  the  production  of  the  bill  of 
costs  and  the  other  documents,  admitted  by  Leman  to  be  in  his 
possession. 

Follett  and  Buskj  objected  that  all  the  cestuis  que  trust  of  Mr. 
Lieman  were  not  parties,  and  that  to  take  documents  out  of  the 
hands  of  a  trustee  you  must  have  all  the  cestuis  que  trust  before  the 
court  The  bill  showed  that  the  deed  which  it  sought  to  set  aside 
contained  a  power  of  appointment  to  Mrs.  Dolphin,  and  she  had 
exercised  that  power  to  create  an  encumbrance  in  favor  of  two  per- 
sons named  Stubban  and  Jocelyn,  and  they  were  not  before  the  court. 

Refers  said,  the  bill  admitted  the  validity  of  the  charc^e  in  favor 
of  Stubban  and  Jocelyn,  and  did  not  seek  to  disturb  it,  ana  was  only 
to  set  aside  the  deed  as  against  Mrs.  Dolphin,  subject  to  the  righte 
of  her  mortgagees.  He  undertook,  on  behalf  of  the  plaintiff  to 
adroit,  at  the  bar,  the  validity  of  the  mortgages  to  Stubban  and 
Jocelyn. 

Stuart  and  Robson,  appeared  for  Mrs.  Dolphin. 

Toiler  J  for  Mr.  Dolphin. 

Malins  and  Selwyn^  for  other  parties. 

FoUett.  The  objection  is  not  removed  by  that  undertaking.  The 
trustee  of  the  deed  is  asked  to  produce  documents  which  are  the 
property  of  all  his  cestuis  que  trust ;  he  cannot  do  that,  unless  they 
are  present  to  consent  The  plaintiff's  undertaking  would  protect 
the  mortgagees,  as  between  them  and  the  plaintiff;  but  the  produc- 
tion of  their  documents  may  damnify  them  as  between  them  and 
other  persons ;  and  therefore  their  trustee  ought  not  to  be  called  upon 
to  produce  them  in  their  absence. 

The  Vice- Chancellor.  As  to  the  documents  which  the  defend- 
aot  Leman  says  are  in  his  possession  as  a  trustee  under  the  deed,  as 
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a  general  proposition  you  can  not  move  against  a  trustee  to  produce 
documents  of  such  a  character,  in  the  absence  of  hb  cestuis  que  trust 
That  is  quite  clear  as  a  general  rule. 

This  motion  was  before  me  on  a  former  occasion,  only  addressed 
to  Mr.  Leman,  and  I  then  thought  that  I  could  not  make  the  order 
without  having  his  cestui  que  trust  before  me. 

If  that  is  the  right  principle  it  must  be  carried  out  fairly,  that  is, 
to  its  reasonable  consequences.  Now  it  appears  that  in  the  execu- 
tion of  a  power  under  the  deed,  Mrs.  Dolphin  has  appointed  some 
portion  of  the  estate  comprised  in  it  to  two  gentlemen  —  Mr.  Stub- 
ban  and  Mr.  Jocelyn  —  by  way  of  security  to  them  for  moneys 
advanced  by  them.  They  are  not  parties  to  this  suit.  Now,  primd 
facie f  the  same  principle  applies  to  them  as  to  the  other  cestuis  que 
trust,  although  they  are  only  cestuis  que  trust  of  a  small  portion. 
That,  on  principle,  can  make  no  difference;  and  primd  facie  I  could 
not  make  the  order  in  their  absence. 

But  then  it  is  said,  this  bill  was  not  intended  to  impeach  the  secu- 
rities of  Messrs.  Stubban  and  Jocelyn.  But  on  that  ground  I  think 
the  language  of  the  bill  is  so  ambiguous  that  I  cannot  say  that  their 
interest  is  secure  against  an  attack,  even  in  this  suit;  and  therefore  I 
suggested  the  undertaking  which  was  given  by  Mr.  Rogers,  not  to 
impeach  these  securities.  That  undertied^ing  mi^ht  protect  these 
gentlemen,  if  Ford  was  the  only  person  who  could  impeach  their 
securities.  But  this  bill  is  not  filed  in  the  ordinary  form ;  it  prays 
that  it  may  be  taken,  if  requisite,  as  a  bill  on  behalf  of  creditors 
generally.  What  that  means  specifically  I  cannot  exactly  see.  But 
this,  at  all  events,  I  know ;  this  is  a  suit  to  impeach  a  deed  as  fraudu- 
lent against  creditors  generally,  as  well  as  against  Ford ;  any  under- 
taking of  Ford  cannot  protect  the  mortgagees  against  the  claims  of 
the  other  creditors,  who  might  avail  themselves  of  the  discovery 
obtained  to  impeach  their  title. 

I  think  the  general  principle  must  prevail.  It  is  said  these  docu- 
ments ought  not  to  be  considered  as  in  the  possession  of  the  defend- 
ant Leman,  as  trustee ;  and,  as  to  the  bill  of  costs,  it  is  asked  bow 
that  can  be  in  his  possession  as  trustee  ?  I  think  the  bill  of  costs 
may  be  most  material  in  impeaching  the  securities ;  and  if  the  pro- 
duction of  any  documents  in  Leman's  possession  as  trustee  might 
assist  the  plaintiff  in  impeaching  the  deed,  it  follows  that  it  is  possi- 
ble that  such  document  may  he  material  to  support  the  derivative 
deeds.  At  all  events,  when  Leman  has  sworn  that  all  the  documents 
are  in  his  possession  as  trustee,  and  there  is  no  suggestion  that  be 
has  any  other  character,  I  cannot  distinguish  the  bill  of  costs  from 
any  other  of  the  documents.  Those  documents,  therefore,  which 
Leman,  by  his  answer,  says  are  in  his  possession  as  trustee,  cannot 
be  produced,  and  the  motion  must  be  refused. 
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Be  10  &  11  Vict.  c.  96,  and  the  Trusts  of  the  Will  of  G,  Creed.i 

NoYember  23  and  24, 1852. 

Deaths  presumption  of —  Evidence  —  What  Evidence  affords  presump- 
tion of  Death. 

A  left  this  ooantrj  on  the  9th  Korembcr,  1829.  On  the  16th  Jane,  1831,  his  brother-in-law 
noeiTttd  a  koer  ftom  America,  on  behalf  of  A,  describing  him  as  hayine  changed  his 
name  to  B.  Three  months  after  this,  A's  wife  sent  a  letter  to  him,  addressed  to  him  as  B, 
by  the  hand  of  a  friend,  who  could  not  find  him.  He  was  not  heard  of  any  more,  and  it 
did  not  appear  that  any  other  inquiries  were  made  by  his  family: — 

Bdd^  that  on  this  state  of  facts,  there  was  not  sufficient  information  to  ground  presumption 
,of  death,  stiU  less  of  the  pardcnlar  period  of  death. 

This  was  the  petition  of  G.  A.  Creed  aYid  J.  Thomas  Groves  and 
his  wife;  G.  A.  Creed  and  Mrs.  Groves  being  the  children  of  one 
Greorge  Creed,  the  son  of  Richard  Creed,  a  brother  of  the  testator  in 
the  matter.  G.  Qreed,  the  testator,  gave  certain  property  upon  trust 
for  his  sister  Fanny  for  life,  remainder  equally  between  all  such  of 
his  nephews  and  nieces,  children  of  his  brothers  Thomas  and  Richard 
and  hiis  sister  Mary,  as  should  be  living  at  his  sister  Fanny's  death, 
and  the  lawful  issue  or  legal  personal  representatives  of  such  of  his 
said  nephews  and  nieces  as  should,  at  his  sister  Fanny's  death,  be 
dead.  • 

G.  Creed,  the  testator,  died  the  12th  February,  1838.  Fanny  Creed 
died  the  2l8t  January,  1838.  Richard  Creed  had  two  children,  G. 
Creed  the  younger,  and  Harriet  Ann  Creed,  afterwards  Lowther ; 
G.  Creed,  the  younger,  had  three  children,  namely,  the  petitioners  G. 
A.  Creed  and  Eliz.  Grroves  and  Richard  L.  Creed,  who  died  on  the 
12th  July,  1831,  an  infant  of  the  age  of  eight  In  1829,  G.  Creed 
the  younger  became  bankrupt,  and  on  the  9th  l^ovember,  1829,  he 
left  England,  and  went  to  New  York.  In  1831,  Mr.  Lowther,  the 
brother-in-law  of  Gr.  Creed  the  younger,  received  a  letter  from  a 
stranger,  dated  16th  June,  1831,  from  New  York,  soliciting  aid  on 
behaU  of  G.  Creed  the  younger,  describing  him  as  then  having  taken 
the  name  of  G.  Cooke.  The  petition  then  contained  these  allega- 
tions :  "  That  about  three  months  after  the  receipt  of  the  said  letter 
by  G.  Lowther,  the  wife  of  said  G.  Creed  wrote  a  letter  addressed  to 
him  by  the  name  of  G.  Cooke,  and  sent  such  letter  by  a  friend  to  New 
York,  who  then  made  inquiries  for  him  but  without  being  able  to 
obtain  any  information  respecting  him,  or  even  hearing  of  him ;  and 
such  letter  was  afterwards  brought  back  to  his  said  wife  to  England 
by  the  said  friend.  That  some  time  back  it  was  reported  by  a  Mrs. 
CoL  Howard  that  the  said  G.  Creed  had  been  seen  by  her  son  in 
1831,  at  New  York,  in  the  company  of  some  strolling  players,  and  in 
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great  distress.  These  allegations  were  supported  by  the  affidavits  of 
the  petitioners  only;  and  it  did  not  appear  that  any  of  the  family  had, 
and  indeed  it  was  admitted  at  the  bar  that  they  had  not,  made  any 
other  inquiries.  The  question  was,  whether  G.  Creed  the  younger 
was  to  be  presumed  to  be  dead,  and  if  dead,  whether  he  died  within 
six  years  and  eight  months  from  the  16th  June,  1831 ;  in  which  case, 
he  would  have  died  before  the  testator,  and  the  petitioners,  as  the 
issue  of  R.  Creed,  would  take ;  or  whether  he  must  be  presumed  to 
have  lived  for  seven  years  from  the  16th  June,  1831,  in  which  case  he 
would  have  survived  the  testator,  and  taken  an  interest;  and  then  his 
assignees  would  be  entitled.  The  petition  was  to  have  half  of  a  sum, 
paid  into  court  under  the  trusts  of  the  will  of  G.  Creed,  paid  to  the 
petitioners  in  equal  moieties. 

Chandiess  and  Walford^  for  the  petition,  cited  Webster  v.  BirchmorCj 
13  Ves.  362;  SiUick  v.  Booth,  1  You.  &  CoL  C.  C.  117;  Dowley  v. 
Winfield,  14  Sim.  277 ;  Outhbert  v.  Furriery  2  PhiL  199 ;  Nepecm  v. 
Ehighty  2  M.  &  W.  895 ;  and  5  B.  &  Ad.  86,  as  to  presumption  of 
death.  Either  the  assignees  of  G.  Creed  the  younger,  or  his  children, 
are  entitled.  There  is  no  information  as  to  the  actual  period  of  6. 
Creed's  death.  The  rule  as  to  presumption  of  death  is  this :  if  the 
party  has  not  been  heard  of  for  seven  years,  he  is  presumed  to  be 
dead,  but  no  particular  period  for  his  death  is  to  be  presumed.  The 
balance  of  the  evidence  is  in  favor  of  the  presumption  of  his  dying 
in  the  first  six  years  and  eight  months ;  for  the  wife  made  inquiries 
inmiediately  after  the  16th  June,  1831,  and  could  learn  nothing. 

Pitman^  for  the  trustees,  submitted  the  question  to  the  court 

Dcmiell  and  Roxburgh^  for  the  assignees  of  G.  Creed. 

The  petitioner's  title  assumes  that  G.  Creed  died  before  the  12th 
February,  1838,  an^  they  must  make  out  that  affirmatively.  The  only 
evidence  is  the  letter  of  the  stranger,  of  June,  1831. 

The  Vice-Chancellor  interposed,  and  said  that  unless  the  parties 
could  agree  in  stating  that  no  lurther  information  could  be  obtained, 
he  thought  there  had  been  no  sufficient  inquiry  to  justify  any  order. 
The  petitioners  had  done  nothing  in  the  way  of  effectual  inquiry. 
As  the  matter  Btood,  the  court  would  refuse  to  give  the  fund  to  the 
petitioners.  Of  course,  on  that  petition,  it  could  make  no  order  in 
favor  of  the  assignees ;  but  his  Honor  said,  if  the  petition  were  theirs, 
he  should  make  no  order  without  further  inquiry.  The  case  was 
finally  arranged  out  of  court 
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FULLERTON  V.  MaRTIN.* 
Noyember  25, 1852. 

Practice  —  Chancery  Implement  Act —  Supplemental  Order. 

The  birth  of  one  of  a  class,  entitled  as  sach,  after  the  institution  of  a  suit,  is  within  the  52d 
section  of  the  Chancery  Improyement  Act,  and  justifies  an  order  for  the  usual  supple- 
mental  decide. 

Mil  Freelino  applied  for  a  supplemental  decree  under  the  d2d 
Bection  of  the  Chancery  Act  All  the  children  of  certain  persons 
were  necessary  parties  to  a  suit,  as  being  all  interested  in  certain  pro- 
perty, and  all  were  parties,  except  one  recently  born.  A  decree  had 
been  made,  and  proceedings  had  been  taken  in  the  Master's  office, 
but  there  had  been  no  proceedings  since  the  birth  of  the  infant ;  so 
that  merely  the  usual  supplemental  decree  was  wanted.  The  ques- 
tion was,  whether  this  case  was  within  the  section. 

The  Vice-Chancellor  said  there  was  a  change  of  interest,  and 
the  case  was  clearly/within  the  spirit,  if  not  within  the  actual  words 
of  the  statute,  and  made  the  order. 


Rawlins  v.  RFMahon.' 

Noyember  12,1852. 

Practice  —  Chancery  Amendment  Act. 

The  44ih  section  of  15  &  16  Vict.  c.  86,  docs  not  apply  to  paying  money  out  of  court 

A  PETITION  was  presented  to  have  a  small  sum  of  money  {2SL) 
paid  under  the  44th  section  of  the  15th  and  16th  Vict  c  86,  to  cer- 
tain persons  who  were  the  solicitors  of  a  deceased  party  to  the  suit^ 
in  order  to  avoid  the  expense  of  taking  out  representation.  The 
coTurt  thought  the  clause  did  not  apply  to  paying  money  out  of  court, 
and  declined  to  make  the  order. 
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Pearce  v.  The  Wycombe  Hallway  Company. 

Pearce  r.  The  Wycombe  Railway  Company.* 
November  U,  1852. 

Statutes ^  Construction  of — Railway  Claires   Consolidation  Act — Jur 

risdiction. 

A  railway  company  were  building  an  embankment  more  than  five  feet  above  the  level, 
according  to  the  11th  and  12th  sections  of  the  Railway  Clauses  Consolidation  Act  Tbej 
had  not  given  the  notice  required  bv  the  12th  section,  but  had  obtained  the  consent 
required  by  tiie  11th.  The  court  put  them  on  terms  to  take  the  opinion  of  the  Board  of 
Tnule,  submitting  to  such  order  as  this  court  should  thereafter  make,  otherwise,  an  in- 
junction would  go  to  restrain  the  company  from  proceeding  with  the  embankment. 

This  was  a  motion  for  an  injunction  to  restrain  the  railway  com- 
pany from  making  or  proceeding  with  the*  deviation  in  the  biU  men- 
tioned, from  the  level  of  the  Wycombe  Railway,  beyond  the  limits 
of  five  feet,  in  the  Railway  Clauses  Consolidation  Act,  1845,  men- 
tioned. 

The  plaintiiF  'was  the  owner  of  a  house  near  which  the  defendants' 
railway  was  constructed.  The  defendants,  the  dompany,  were  build- 
ing an  embankment  to  carry  the  Wycombe  Railway  over  the  com- 
mon road,  and  building  it  much  more  than  five  feet  above  the  level, 
within  the  meaning  of  the  11th  and  12th  sections  of  the  Railway 
Clauses  Consolidation  Act.  Whether  the  embankment  prejudicially 
affected  the  plaintiff's  land  within  the  12th  section  was  matter  of  con- 
flicting evidence;  but  it  was  admitted  that  the  company  had  not 
given  the  notice  required  by  the  12th  section.  They  had  the  consents 
required  by  the  11th  section. 

Swanston  and  NichollSj  for  the  plaintTJOT.  The  circuQistance  of  the 
company  not  having  given  the  notice  required  by  the  12th  section  is 
conclusive.  The  proper  tribunal  to  decide  the  question  whether  the 
land  was  prejudicially  affected  or  not,  is  the  Board  of  Trade,  and  the 
company  proceeding  without  having  given  the  required  notice,  the 
plaintiff  has  a  right  to  an  injunction  until  that  shall  have  been 
done. 

MalinSj  for  the  company,  cited  the  6th  and  66th  sections  of  the 
Railway  Clauses  Consolidation  Act,  and  the  68th  of  the  Lands 
Clauses  Consolidation  Act  As  to  the  11th  section  of  the  Railway 
Clauses  Consolidation  Act,  the  plaintiff  does  not  come  within  it  He 
is  not  an  ownei^  within  that  section.  As  to  the  12th  section,  the 
words,  prejudicially  affected,  mean  prejudicially  within  the  6th  section 
of  the  Railway  Clauses  Consolidation  Act,  and  the  68th  section  of 
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the  Lands  Clauses  Consolidation  Act.  The  company  is  not  proceed- 
ing consistently  with  the  Act  The  plaintiff  has  therefore  no  right  to 
come  for  an  injunction;  he  must  bring  an  action. 

Jessell,  with  him.  Firstly,  there  is  no  title  in  the  plaintiff  to  sue 
at  all.  Secondly,  if  there  is,  this  is  not  a  case  for  an  injunction. 
Thirdly,  the  delay  precludes  him.  The  plaintiff  rests  on  the  12th 
section  of  the  Railway  Clauses  Consolidation  Act ;  the  question  on 
that  is,  What  is  meant  by  prejudicially  affected  ?  The  words  preju- 
dicially and  injuriously  are  used  by  the  act  indifferently  [he  referred 
on  this  point  to  the  66th  section].  This  is  a  case  without  the  act 
Coold  the  plaintiff  have  maintained  an  action  before  the  act  ?  If 
not,  he  is  not  prejudicially  affected,  which  must  mean  prejudicially 
affected  at  law,  independently  of  the  act ;  the  question  then  is.  Is  this 
a  private  nuisance  ?  and  this  the  court  may  decide ;  Chancery  Im- 
provement Act,  1853,  sect  62.  Secondly,  if  the  plaintiff  has  any  title 
at  all  to  sue,  that  is,  if  he  h^s  suffered  legal  injury,  it  is  clearly  not  irre- 
mediable injury.  The  evidence  shows  there  is  no  pecuniary  injury 
to  the  value  of  Us  bouse.  The  balance  of  inconvenience  is  against 
granting  the  injunction,  because  it  would  stop  the  transit  on  the  rail- 
way. Thirdly,  as  to  the  delay,  the  embankment  was  commenced  on 
the  20th  of  June ;  on  the  26th  July  there  was  a  public  meeting,  at 
which  the  plaintiff  was  present,  to  take  the  matter  into  consideration. 
On  the  20th  of  July,  he  sent  a  notice  objecting  to  the  embankment ; 
the  reply  was  from  the  defendants,  who  wrote  to  him  that  terms 
would  be  proposed.  Then  the  plaintiff  applied  to  the  Board  of  Trade, 
and  that  was  a  commencement  of  litigation  which  he  ought  to  have 
pursued  without  delay.  On  the  28th  August,  he  found  that  the 
Board  of  Trade  had  not  or  declined  to  use  jurisdiction,  and  he  then 
gave  a  notice  threatening  an  application  to  the  Court  of  Chancery 
unless  the  defendants  desisted ;  after  that  he  did  nothing  till  the  end 
of  October.  Lastly,  the  prayer  of  the  bill  is  for  an  injunption  to  re- 
strain the  company  until  they  shall  have  given  proper  notice.  We 
gave  them  notice  on  the  1st  November,  but  the  notice  of  motion  goes 
beyond  the  bill ;  it  cannot  therefore  be  supported.  (It  was  stated 
that  the  Board  of  Trade  would  undertake  the  adjudication.) 

Swanston^  before  replying,  said  he  consented  to  submit  the  question 
to  the  Board  of  Trade ;  the  injunction  going  on  in  the  mean  time,  or 
the  company  undertaking  to  abide  by  the  order  of  the  court  after  the 
dedsion  of  the  Board  of  Trade. 

The  Court  intimating  that  if  the  company  would  not  submit  to 
the  order  of  the  court  they  could  not.be  permitted  to  go  on  with  the 
embankment  pending  the  inquiry  before  the  Board  of  Trade,  the  fok 
lowing  order  was  ultimately  arranged.  The  plaintiffs  and  defend- 
ants undertook  to  raise  no  objection  to  the  jurisdiction  of  the  Board 
of  Trade,  and  to  abide  by  the  decision  of  that  Board ;  and  also  to 
abide  by  such  order  as  this  court  should  think  fit  to  make  if  the  Board 
of  Trade  decided.     If  the  Board  of  Trade  refused  to  adjudicate. 
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liberty  for  either  party  to  apply ;  the  defendants  undertaking  in  that 
case  to  abide  by  such  order  as  this  court  should  make  as  to  their 
works,  and  on  these  terms  the  motion  to  stand  over. 


Howard'  v.  Howard.^ 

NoTember  25, 1852. 

Practice  —  Application  of  39^  Order  of  7th  August,  1852,  where  Is^ 
sue  joined  before  the  Order  —  Witnesses  —  Leave  to  Examine  under 
Z9th  Order. 

In  a  cause  at  issne,  before  the  Orders  of  7  th  August,  1852,  the  parties,  in  July,  1852,  agreed 
to  postpone  publication  till  the  2d  November,  on  ^e  ground  that  the  new  practice  would 
then  come  into  operation.  The  case  was  one  in  which  it  was  not  clear,  but  probable  that 
oral  examination  might  bo  the  most  effective : — 

EJdd,  that  the  postponement  of  publication  was  not  an  agreement  to  adopt  the  new  practice ; 
but,  in  the  absence  of  special  reasons  to  the  contrary,  there  being  a  probabilitj  of  advan- 
tage in  applying  the  new  practice,  it  ought,  according  to  the  intention  of  the  act,  to  be 
applied. 

This  was  a  motion  to  examine  witnesses  vivd  voce,  under  the  39th 
Order  of  the  7th  August,  1852,  issue  having  been  joined  before  the 
orders  came  into  operation.  It  appeared  that  in  July  it  had  been 
agreed  between  the  solicitors  of  the  parties  before  the  Master,  that 
publication  should  not  pass  till  the  2d  November,  on  the  ground  that 
then  the  new  system  of  practice  would  come  into  operation ;  and  the 
Master  made  an  order  accordingly.  It  was  insisted  on  the  one  side, 
that  the  intention  and  agreement  were  to  examine  under  the  new  prac- 
tice ;  on  the  other,  that  the  intention  and  agreement  were  merely  to 
postpone  the  question  under  what  practice  the  examination  should  be 
conducted. 

Follett  and  Gordon,  for  the  motion.  Firstly,  There  is  an  actual 
agreement  between  the  parties  that  the  evidence  should  be  taken  un- 
der the  new  practice.  Secondly,  If  there  was  no  such  binding  agree- 
ment or  consent,  it  is  more  desirable  in  this  case  that  evidence  should 
be  taken  according  to  the  new  practice.  (They  cited  Mackintosh  v. 
Great  Western  Railway,  16  Jur.  1012 ;  s.  c.  15  Eng.  Hep.  647.)  The 
real  question  in  this  case  is,  whether  a  partnership  existed,  and  that 
fact  depends  on  conversations  and  on  various  circumstances  leading 
to  a  great  conflict  of  evidence.  Interrogatories  were  filed  in  July ; 
nothing  was  done  till  the  i2th  gf  November ;  and  as  soon  as  notice 
was  ffiven  to  us  by  the  plaintiff  of  his  intention  to  proceed,  we  pro- 
tested and  gave  notice  that  we  should  apply  for  leave  to  examine  wit- 
nesses under  the  new  practice. 
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Bacon  and  Toulmin,  for  the  plaintiff.  Two  points  are  made.  First, 
It  is  said  there  is  ah  agreement  before  the  Master,  ratified  to  some 
extent  by  the  Master's  order  of  the  12th  July.  Now  the  Chancery 
Act  had  just  then  passed.  ^They  referred  to  the  28th  section.)  The 
agreement  to  postpone  publication  was  therefore  reasonable,  because 
oideis  were  expected.  But  it  was  not  an  agreement  to  adopt  the 
new  orders.  The  39th  order  requires  consent.  That  means  consent 
given  under  the  order.  Such  a  consent  as  the  defendant  alleges,  not 
only  was  not  given  but  could  not  exist.  It  would  be  a  consent  to 
act  under  orders  not  yet  existing,  and  such  a  consent  is  not  within  the 
39th  order.  Then  on  the  second  point,  as  to  this  case  being  one  on 
which  it  is  more  fit  that  the  new  practice  should  be  adopted.  How- 
ever that  may  be,  interrogatories  have  been  filed  and  proceeded  upon, 
and  some  witnesses  have  been  examined.  To  waste  all  these  pro- 
ceedings now,  would  be  inexpedient,  and  both  delay  and  expense  will 
be  saved  by  going  on  under  the  old  practice ;  nor  is  there  in  fact  any 
thing  special  in  the  case  to  require  oral  examination. 

The  Vice-Chancellor.    ^he  parties  were  before  the'  Master  in 
Jtily  last,  and  then  a  discussion  took  place,  of  the  effect  of  which  the 
solicitors  for  the  parties  have  been  led  to  form  different  estimates. 
The  view  taken  on  the  one  side  is  this :  that  it  was  arranged  that 
when  the  new  practice,  then  expected,  should  come  into  operation  on 
the  2d  of  November,  the  parties  were  to  proceed  under  that  new  prac- 
tice.   On  the  other  side  the  agreement  was  understood  to  be  that 
'  things  should  remain  in  statu  quo  till  the  2d  of  November,  having 
teferenoe  to  the  fact  that  then  the  new  practice  would  come  into 
effect,  and  .that  then  it  was  to  be  determined  how  matters  should  pro- 
ceed.   I  cannot  assume  that  there  was  any  actual  agreement  by  the 
plaintiff,  that  the  examination  of  the  witnesses  should  take  place  un- 
der the  new  practice.    But  according  to  what  is  said  on  behalf  of  the 
plaintiff  himself,  it  seems  that  the  reason  for  the  adoption  of  the  Mas- 
ter's suggestion  that  no  witnesses  should  be  examined  till  blovember, 
was  the  suggestion  of  the  plaintiff's  solicitor  that  the  new  practice 
would  then  come  into  operation,  a  fact  of  which  both  parties  had  no- 
tice from  the  act  itself,  though  what  the  details  would  be  they  did 
not  then  know.    Now  the  28th  section  of  the  act  abolishes  entirely 
the  old  practice.     The  29th  and  subsequent  sections  point  out  what 
is  generally  to  be  the  mode  of  examining  witnesses.     It  could  not  be 
known  when  the  parties  were  before  the  Master,  within  what  time 
after  issue  joined,  the  Lord  Chancellor  would  require  notice  to  be 
given.    But  this  they  knew,  that  the  new  system  would  come  into 
operation,  audit  was  not  agreed  definitely  that  the  new  system  should 
be  adopted,  but  it  was  agreed  that  it  should  then  be  determined  in 
what  way  they  should  proceed.     That  I  think  was  the  effect  of  the 
agreement.     No  communication  was  made  to  the  defendant  until  the 
10th  of  November,  when  the  plaintiff  gave  him-  notice  to  produce 
documents,  and  that  on  the  12th  he  should  proceed  to  examine  wit- 
nesses under  the  old  system. 

!• 


Digitized  by  VjOOQ IC 


126  COURTS.  OF   CHANCERY,  1853. 

Howard  v,  Howard. 

The  Vice-Chancbllor  referred  to  the  39th  order,  and  observed 
that  the  Chancery  Amendment  Act,  by  the  28th  section,  applies  to 
all  cases,  including  cases  in  which  issue  was  joined  before,  as  "w^ell  as 
those  in  which  it  was  joined  after  the  orders ;  and  that  the  39th  or- 
der would  seem  therefore  to  repeal  that,  but  that  it  did  so  by  force  of 
the  63d  section  of  the  act.     His  Honor  then  proceeded : 

The  plaintiff  then,  on  the  10th  November,  was  proceeding  under 
the  old  system.  The  defendant  immediately  gave  him  notice  not  so 
to  proceed,  alleging  the  agreement  This  the  plaintiff  denied,  and 
insisted  on  going  on ;  whereupon  the  defendant  goes  in  before  the 
examiner  and  objects,  and  the  examiner  proceeds  with  the  examina* 
tion,  in  which  I  think  he  was  right,  as  there  was  not  any  positive 
agreement,  and  that  he  had  no  jurisdiction  to  depart  from  the  old 
practice.  The  defendant  then  asks  for  time  to  produce  the  docu- 
ments, and  that  is  referred  to  against  him  as  showing  acquiescence, 
but  I  do  not  think  that  amounts  to  acquiescence.  On  the  15th  he 
gives  notice  of  motion  for  the  19th,  the  earliest  day  for  which  he 
could  give  notice ;  so  that  I  do  not  think  that  the  conduct  of  the  de- 
fendant has  at  all  placed  him  in  a  position  on  which  he  is  concluded 
from  making  this  application  to  the  court.  Then  is  it  a  case  in  which 
there  is  reason  for  supposing  that  it  will  be  more  expedient  to  adopt 
the  new  than  the  old  practice  ?  I  am,  of  course,  unable,  without 
hearing  more  of  the  pleadings,  to  say  precisely  what  are  the  matters 
put  in  issue ;  but  I  see  enough,  from  what  is  stated,  to  say  that  it  is  ' 
a  case  in  which  it  is  at  least  likely  that  the  purposes  of  justice  will  be  ' 
best  served  by  oral  examination  and  cross-examination.  Ought  I 
then  to  refuse  it  on  the  ground  that  proceedings  have  been  already 
taken  under  the  old  system  ?  If  any  expense  had  been  incurred  by 
reason  of  the  defendant's  neglect  to  take  any  proper  step,  it  might  be 
so ;  but  I  see  no  such  neglect  For  as  there  was,  at  least,  an  agree- 
ment that  the  matter  should  stand  over,  the  defendant  had  a  right  to 
expect  some  communication  before  any  step  was  taken.  It  was  the 
plaintifTs  fault  not  so  to  communicate  with  him  before  any  material 
expense  was  incurred.  The  defendant  protested  as  soon  as  he  was 
aware  of  any  step,  and  did  not  delay  his  application.  There  is  no 
reason  then  on  that  ground  for  not  granting  the  application ;  and  this 
being  a  ca^e  in  which  there  is  at  least  a  probability  that  the  new  sys- 
tem of  examining  witnesses  may  be  most  effective,  and  the  legislature 
having  said  that  the  new  mode  is  the  best  in  the  absence  of  any  spe- 
cial reasons  for  nor  adopting  it,  I  shall,  following  the  case  already  de- 
cided to  which  I  have  been  referred,  make  the  order.  The  costs  to 
be  costs  in  the  cause. 
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DoYEB  AND  Deal  Railway  Company;  Ez parte  Francis  Mowatt* 

December  S,  1852. 
Winding-up  Ads — Calls. 

An  iDottee  of  shares  in  a  projected  railway  companj  paid  on  them :  he  also  executed  Ae 
snbscriben'  a^peement,  a  deed  under  seal ;  but  ne  did  so  on  the  faith  of  a  letter  written 
hj  the  proTisional  directors  before  the  execution  of  the  deed,  by  which  they  undertook  to 
return  tne  whole  deposit  if  the  act  should  not  pass.  The  deed  was  in  the  usual  form, 
between  all  the  sharenolders  with  trustees,  to  perform  the  covenants,  and  contained  a  ooto- 
nant  to  indemnify  the  provisional  directors  whether  the  act  should  or  should  not  pass  :  — 

BM^  that  the  deed,  being  a  contract  bv  each  shareholder  with  all  the  others,  its  effect  could 
not  be  destroyed  in  favor  of  any  shareholder,  by  a  contract  between  him  and  a  certain 
number  of  shareholders ;  and  consequently,  the  allottee  who  had  signed  it,  was  not  pro- 
tected by  the  letter  of  the  provisional  directors,  against  a  call. 

This  was  a  motion  to  discharge  an  order  of  the  Master,  directing 
F.  Mowatt  to  pay  a  call  of  1/.  7^.  per  sliare. 

Danielj  for  the  motion,  contended  that  Mr.  Mowatt  was  not  liable 
to  pay  any  call.  This  was  a  scheme  in  concurrence  with  the  South- 
Eastern  SLedlway  Company.  The  promoters  entered  into  negotiations 
with  the  South-Eastern  Railway  Company,  resulting  in  arrangements 
between  the  two  companies.  The  subscribers'  agreement  was  dated 
the  1st  Jan\iary,  1846 ;  Mr.  Mowatt  executed  it  on  the  29th  January, 
no  shares  were  then  issued,  nor  was  any  allotment  made.  On  the 
24th  January,  1846,  a  letter  was  written  by  the  joint  solicitors  of  the 
Dover  and*  Deal  Railway  Company,  and  a  copy  of  this  letter  was 
sent  to  Mr.  Mowatt  It  was  as  follows:  — " In  forwarding  you  the 
accompanying  letter  of  allotment,  the  directors  desire  to  explain  that 
they  have  delayed  issuing  any  shares  until  the  standing  orders  of  both 
Houses  of  Parliament  had  been  complied  with,  and  certain  arrange- 
ments entered  into  with  the  South-Eastern  Railway  Company  had 
been  brought  to  a  conclusion.  The  directors  have  now  the  greatest 
satisfaction  in  stating  that  arrangements  with  the  South-Eastern 
Company  have  been  concluded,  and  they  are  fully  justified  in  assert- 
ing that  the  company  will  be  placed  in  such  a  position  as  to  insure 
its  proprietary  against  loss ;  and  in  the  event  of  the  passing  of  the 
bill,  shares  in  the  South-Eastern  Company  will  be  allotted  to  the 
proprietors  in  lieu  of  stock  in  this  company.  The  directors,  in  making 
this  announcement,  feel  that  the  affairs  of  the  company,  as  now  set- 
tled, are  on  such  a  basis  as  to  secure  important  advantages  to  its 
proprietors,  and  to  warrant  the  directors  in  proceeding  to  Parliament 
with  the  undertaking,  with  every  expectation  of  success.     In  the 
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event  of  the  act  not  being  obtained,  the  directors  undertake  to  retnm 
the  whole  of  the  deposits  without  deduction. 


.Q.       IV  S.  P.  Hook,  )         Joint 

(Signed;  (5  rp  Thompson,  J  EecretariesP 


Now  Mr.  Mowatt's  case  is  this :  The  official  manager  relies  on 
the  subsequent  agreement,  he  says  that  regulates  the  liabilities.  Mr. 
Mowatt  says  this  is  not  a  call  for  debts,  but  for  the  expenses  of  wind- 
ing up,  and  his  liability  on  the  subscribers'  agreement  is  to  be  taken 
in  conjunction  with  the  letter  of  the  24th  of  January,  1846.  Under 
the  83d  section  of  the  Winding-up  Act  the  Master  is  to  have  regard 
to  legal  and  equitable  liabilities.  He  cited  Gay^s  case^  5  De  G.  Mac 
fc  Gordon,  347 ;  s.  c,  10  Eng.  Rep.  34,  He  relies  on  the  letter  of  the 
24th  January,  1846,  the  resolutions  of  the  directors,  and  the  letter  of 
allotment,  the  subscribers'  agreement,  and  the  parliamentary  contract 
The  execution  of  the  subscribers'  agreement  by  Mr.  Mowatt,  being 
subsequent  to  the  letter  of  the  24th  of  January,  1846,  that  letter 
must  be  treated  as  incorporated  in  the  deed. 

Roxburgh  with  him.  There  is  no  question  here  between  creditors 
of  the  company  and  the  appellant ;  the  only  liability  of  Mowatt,  if 
there  is  any,  is  by  way  of  indemnity  to  those  members  of  the  com- 
pany who  are  liable  for  debts.  But  he  is  not  so  liable,  and  therefore 
he  is  not  liable  to  any  call.  The  letter  of  the  24th  of  January  is  the 
basis  of  the  contract ;  Mowatt's  signature  to  the  subscribers'  agree- 
ment was  necessary  for  soliciting  the  bill,  therefore  the  mere  fact  of 
such  signature  does  not  constitute  any  liability ;  only  an  allotment 
of  shares  will  have  that  effect,  and  then  you  must  see  the  terms  of 
allotment  In  effect,  the  persons  now  claiming  an  indemnity  are  the 
very  persons  who  contracted  to  return  the  whole  of  the  deposits  if 
an  act  could  not  be  obtained,  ff  there  had  been  no  signing  of  the 
agreement,  clearly  there  could  have  been  no  claim.  But  the  agree- 
ment was  founded  on  the  representation  contained  in  the  letter  of 
January,  1846. 

Glasse^  for  the  official  manager.  The  point  is  simply  this:  whether 
where  parties  agree  by  parol  and  then  enter  into  a  deed,  silent  on  the 
terms  of  the  parol  agreement,  the  parol  agreement  can  be  looked  at 
to  control  the  deed.  There  is  no  evidence  when  Mr.  Mowatt  re- 
ceived the  letter,  though  it  is  admitted  to  have  been  received ;  and 
their  case  rests  upon  the  deed  having  been  executed  after  and  on  the 
faith  of  the  agreement  contained  in  the  letter.  Take  it  either  way, 
the  deed  is  the  contract,  and  is  not  to  be  construed  in  reference  to 
the  parol  agreement  The  subscribers'  agreement  signed  by  Mr. 
Mowatt  on  the  29th  January,  and  again  in  February,  provides  for 
the  indemnity  of  the  provisional  directors.  And  there  is  a  clause 
that  whether  the  act  shall  or  shall  not  pass,  the  parties  shall  indem- 
nify the  provisional  directors  against  costs,  &c.  He  cited  Ez  parte 
Markwellj  16  Jur.  989;  s.  c.  13  Eng.  Rep.  456. 
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The  Vice-Chancellor.  Their  case  is,  that  he  executed  the  deed 
upon  the  faith  of  the  letter ;  that  they  were  contemporaneous  acts. 

Glasse  cited  Sugden's  Vendors  and  Purchasers,  sect.  8, 11th  edi- 
tion, to  show  that  where  there  is  a  deed  between  parties,  in  the 
absence  of  fraud,  parol  evidence  cannot  be  looked  at 

Selwyn  with  him.  If  they  show  a  right  to  set  the  deed  aside, 
they  have  not  taken  the  right  course ;  they  admit  the  execution  of 
the  deed,  and  yet  seek  to  escape  from  it  It  might  be  that  the  di- 
rectors had  given  a  guarantee  which  bound  them,  but  that  is  no 
argument  against  the  other  parties;  the  question  is  here  between 
Mr.  Mowatt  and  the  whole  of  the  parties.  It  would  be  a  fraud  on 
that  deed  if  a  parol  arrangement  between  some  of  the  subscribers 
could  prevail.  How  can  one  contributory  say  that,  by  an  indepen- 
dent arrangement  with  the  directors,  he  can  escape  bis  liability  to 
the  other  parties  executing  the  deed  ?  The  question  is  between  Mr. 
Mowatt  and  the  whole  body,  each  of  whom  has  a  right  to  say  he 
executed  the  deed  in  consideration  of  eyery  other  party  to  it  execut- 
ing it  Besides,  all  the  shareholders  were  cognizant  of  the  steps 
taken  by  the  official  manager,  and  allowed  them  for  their  own  benefit, 
and  then  it  is  said  they  have  a  right  to  refuse  to  share  the  costs: 
Gai^s  case^  5  De  G.  &  S.  122 ;  s.  c.  8  Eng.  Rep.  173.  Besides,  the 
guarantee  is  no  more  than  a  statement  that  the  South-Eastern  Rail- 
way Company  had  given  a  guarantee  to  the  directors. 

DamelLi  in  reply. 

The  Vice-Chancellor.  This  is  an  application  to  discharge  an 
order,  made  by  the  Master,  for  a  call  on  the  contributories  generally, 
and  among  others  on  Mr.  Mowatt  It  is  insisted  that  the  Master 
ought  not  to  have  made  that  order,  on  the  ground  that,  looking  at  the 
equities  between  the  parties,  there  is  a  certain  body  of  directors  who 
ought  to  be  made  liable  in  the  first  instance,  by  virtue  of  a  guarantee 
given  by  them  to  Mr,  Mowatt,  as  well  as  to  other  shareholders. 

The  call  is  made  generally,  not  in  terms  either  specifically  for  debts 
or  for  costs,  but  generally.  However,  there  appears  to  be  evidence 
sofficient  to  show  that,  looking  to  the  question  of  costs  alone,  there 
is  a  claim  for  costs  amounting  to  much  more  than  the  amount  of  the 
oall  made  by  the  Master.  The  case  then  stands  thus :  —  It  is  con- 
tended, as  between  the  whole  body  of  contributories  represented  by 
the  official  manager  and  Mr.  Mowatt,  one  of  the  contributories,  on 
behalf  of  the  general  body  of  contributories,  that  Mr.  Mowatt,  as 
between  him  and  them,  is  liable  to  pav  the  call.  The  ground  alleged 
is,  that  Mr.  Mowatt  executed  a  deed,  by  which  he  undertook  that  the 
expenses  incurred  in  endeavoring  to  form  the  company  should  be  paid 
by  Mr,  Mowatt  and  the  other  parties  to  the  deed.  Mr.  Mowatt  ad- 
mits the  execution  of  the  deed,  and  on  the  face  of  it  is  admitted  that 
he  would  be  liable;  but  he  refers  to  the  circumstances  under  which 
he  executed  it,  and  alleges  that  he  did  so  on  the  faith  of  a  guarantee 
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given  by  the  body  of  directors^  by  which  they  undertook  that  he  and 
the  other  shareholders  to  whom  that  guarantee  was  given,  should 
have  the  whole  of  their  deposits  repaid  in  case  the  Act  of  Parliament 
should  not  pas^.  Now,  first,  looking  at  both  documents,  that  is,  the 
letter  of  the  24th  January,  1846,  and  the  prospectus,  I  think  there  is 
reason  to  conclude  that  the  guarantee  was  given  with  this  view.  The 
South-Eastern  Railway  Company,  though  not  promoters  of  this  com- 
pany, were  interested  in  it,  and  in  its  success ;  and  when  the  directors 
gave  this  guarantee  they  meant  to  say,  the  South-Eastern  Railway 
Company  having  undertaken,  with  regard  to  us  as  promoters,  to 
indemnify  us  against  the  liabilities  which  may  be  incurred  in  obtain- 
ing an  Act,  and  we  having  this  guarantee  from  them,  we  guarantee 
you,  the  shareholders,  against  such  liabilities,  if  the  Act  is  not  ob- 
tained. In  both  instruments  allusion  is  made,  not  in  express  terms, 
still  with  sufficient  clearness,  to  the  directors  having  the  guarantee 
of  the  directors  of  the  South-Eastern  Railway  Company ;  and  then 
they  go  on  by  a  subsequent  clause  to  say  that  they,  the  directors,  will 
guarantee  the  allottees.  [The  Vice- Chancellor  commented  on  the 
language  of  the  prospectus  and  of  the  letter,  and  then  proceeded: — ] 
The  efiect  of  this  is,  that  what  the  directors  intended  was  this  :  they 
say,  we,  the  directors,  havfe  entered  into  arrangements  with  the 
South-Eastern  Railway  Company,  by  which  they  will  see  us  indem- 
nified, and,  having  that  indemnity,  we  will  undertake  with  you,  the 
shareholders,  that  you  shall  have  your  deposits  returned.  Now  I  have 
no  intention  of  saying  that  the  guarantee  of  the  directors  to  the  allot- 
tees is  not  to  take  eiiect,  because  the^directors  have  failed  in  enforcing 
their  guarantee ;  but  still  I  think  it  is  to  be  collected,  that  the  reason 
why  they  gave  a  guarantee  is,  because  they  had  the  guarantee  of  the 
South-Eastern  Railway  Compiny ;  but  this  guarantee  of  the  direc- 
tors was  a  guarantee  to  each  allottee,  separately  and  distinctly  to 
each,  and  to  any  one  who  did  not  receive  it  it  would  be  no  guarantee 
at  all ;  that  is,  it  would  not  be  a  guarantee  on  the  faith  of  which  he 
could  be  said  to  have  executed  the  deed. 

Assuming  ^though  the  fact  is  questionable)  that  Mr.  Mowatt  read 
the  letter  of  tne  24th  January  before  he  executed  the  deed,  and  that 
he  executed  the  deed  on  the  faith  of  the  agreement  contained  in  that 
letter,  that  is,  on  the  faith  of  the  guarantee  given  by  the  directors, 
being  a  certain  number'of  the  promoters,  that  he  should  receive  back 
his  deposit ;  this  may  be  a  good  guarantee  by  those  persons ;  but 
then  he  has  also  entered  into  an  arrangement  by  which  he  and  each 
of  the  other  contributories,  guarantees  to  all  the  contributories  to 
contribute  to  the  expenses  ;  and  the  other  contributories  say  to  him, 
we  never  all  gave  you  a  guarantee  to  return  your  deposits.  Look 
for  that  purpose  to  those  promoters  who  did  give  it  you ;  we  as  a 
body  did  not 

^  Now  I  do  not  see  that  it  is  clearly  proved  that  all  the  contributo- 
ries did  receive  the  letter  of  the  24th  January.  The  secretary  indeed 
says  that,  to  the  best  of  his  belief,  he  sent  it  to  all;  but  that  is  not 
even  positive  evidence  that  he  sent  it  to  all,  and  there  is  no  evidence 
that  all  received  it    But  even  if  all  did  receive  it,  it  amounts  to  this, 
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a  guarantee  by  the  promoters  to  all  the  shareholders ;  but  that  would 
be  no  answer  to  a  claim  by  all  the  shareholders  to  have  carried  into 
effect  the  provisions  of  the  deed  by  which  they  all  contract  with  each 
other. 

I  roust  assume  that  Mr.  Mowatt  knew  the  terms  of  the  deed.  It 
is  not  suggested,  and  if  it  were,  he  could  not  be  heard  to  say  that  he 
was  not  perfectly  cognizant  of  its  terms.  He  knew  that  by  it  all  the 
parties  contracted  with  each  other,  through  the  trustees,  to  contribute 
to  the  expenses. 

I  think,  therefore,  on  the  whole,  that  the  Master  was  right  in  find- 
ing Mr.  Mowatt  liable,  and  I  must  refuse  the  motion ;  and,  according 
to  the  usued  course  in  such  cases,  with  costs. 


Oxford,  Worcester,  and  Wolverhampton  Railway  Company  v. 
South  Staffordshire  Railway  Company.' 

December  4  And  6, 1S53. 

Statutes —  Construction. 

A  railway  companj  had  power  "to  make  and  maintain  the  railway  and  works  on  the  line 
and  upon  the  landa  delineated  in  the  parliamentary  plan,  and  described  in  the  l^ks  of 
nferenoe,  and  to  enter  npon,  take,  and  use  the  said  lands  or  such  of  them  as  should  be 
necessary  for  that  purpose )"  but  they  were  not  to  enter  upnon,  take,  or  use  any  of  the  land 
or  prop^y  of  a  certain  preexisting  railway  company,  or  in  any  manner  to  alter,  yary,  or 
mterfioe  with  that  railway  or  any  of  the  works  appertaining  thereto,  saye  only  for  the  pur- 
pose of  efiecting  the  junction  thereby  authorized  in  manner  in  the  said  act  authorized,  and 
not  otherwise  \  one  of  the  clauses  of  the  act,  giying  certain  powers  to  the  company  for 
efllBcting  a  junction  with  the  preexisting  railway :  — 

Hdd^  that  there  being  nothing  to  show  that  it  was  absolutely  necessary  for  the  company,  in 
order  to  effect  the  junction,  it  had  no  power  to  take  as  owners,  certain  lands  oyer  iniich 
the  line  of  the  preexisting  railway  actually  passed ;  but  there  was  a  right  to  enter  upon 
ndi  lands,  by  way  of  easement,  for  the  purpose  of  effecting  the  junction. 

The  23d  section  of  the  South  Staffordshire  Railway  Act,  9  &  10 
Vict  c  300,  was  as  follows :  —  "  Whereas  plans  and  sections  of  the 
railway  showing  the  line  and  level  thereof,  and  also  books  of  refer- 
ence containing  the  names  of  the  owners  or  reputed  owners,  lessees 
or  reputed  lessees  and  occupiers  of  lands,  through  which  the  same  is 
intended  to  pass,  have  been  deposited  with  the  clerks  of  the  peace 
of  the  counties  of  Stafford  and.  Worcester,  and  with  the  clerk  of  the 
peace  of  the  county  of  the  city  of  Lichfield.  Be  it  enacted,  that 
subject  to  the  provisions  in  this  and  the  said  recited  acts  contained, 
it  shall  be  lawful  for  the  said  company,  and  they  are  hereby  autho- 
rized, to  make  and  maintain  the  said  railway  and  works  in  the  line 


1 1  Dremy,  256. 
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and  upon  the  lands  delineated  in  the  said  plans,  and  described  in  the 
said  books  of  reference,  and  to  ehter  upon,  take,  and  use  the  said 
lands  or  such  of  them  as  shall  be  necessary  for  such  purpose." 

The  material  part  of  the  24th  section  was,  "  that  the  line  of  rail- 
way to  be  so  made  and  maintained  shall  be  the  following ;  that  is  to 
say,  firstly,  a  railway  commencing  at  or  by  a  junction  with  the 
intended  line  of  the  Oxford,  Worcester,  and  Wolverhampton  railway 
at  Dudley,  in  the  county  of  Worcester,  and  terminating  m  the  parish 
of,"  &c 

The  27th  section  was,  "  that  all  communications  between  the  rail- 
way hereby  authorised,  and  the  Grand  Junction  Railway,  and  the 
Oxford,  Worcester,  and  Wolverhampton  Railway,  respectively,  shall 
be  effected  in  a  substantial  and  workmanlike  manner,  by  means  of 
connection  rails  and  points,  (of  the  construction  most  approved,)  laid 
in  the  manner  most  approved,  and  to  the  reasonable  satisfaction  of 
the  engineers  for  the  time  being  of  the  said  other  railway  companies 
respectively." 

Of  the  ^th,the  material  pajrt  was,  "  that  all  such  communications, 
6penings,  and  works  shall  not  only  be  in  the  first  instance  made  and 
done,  but  shall  also  from  time  to  time  be  altered,  amended,  repaired, 
and  maintained,  to  the  reasonable  satisfaction  of  the  engineer  for  the 
time  being  of  the  said  other  railway  companies  respectively,  on  each 
occasion,  and  in  such  manner  and  form,  and  by  such  ways  and  means 
only,  as  shall  not  in  anywise  prejudice  or  injure  the  said  other  rail- 
wwrs  respectively,"  &c. 

The  29tb  section  was :  It  should  not  be  lawful  for  the  company, 
^  either  permanently  or  temporarily  to  enter  upon,  take,  or  use  any  of 
ihe  Icmd  or  property  of  the  said  Grand  Junction  Railway  Company, 
Of  the  said  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 

Jany,  or  in  any  manner  to  alter,  vary,  or  interfere  with  the  said  Grand 
unction  Railway  or  the  said  Oxford,  Worcester,  and  Wolverhamp- 
ton Railway,  or  any  of  the  works  appertaining  thereto  respectively, 
save  only  for  the  purpose  of  effecting  the  junction  hereby  authorized 
in  manner  aforesaid,  and  not  other^se." 

The  20th  section  saved  (except  as  thereby  expressly  authorized) 
the  rights  of  the  two  other  railway  companies. 

This  was  a  motion  to  restrain  the  defendants  from  continuing  or 
keeping  possession  of  the  land  situated  at  Dudley  on  the  line  men- 
tioned, and  of  which  possession  had  been  delivered  to  the  defendants 
by  the  sheriff  of  the  county,  and  from  making  and  constructing  a 
junction  with  the  plaintiffs'  railway  upon  or  over  such  land  or  any 
part  thereof,  and  from  doing  any  work,  or  making  or  constructing 
any  part  of  the  South  Staffordshire  Railway  upon  or  over  such  lands 
or  any  part  thereof,  and  from  taking  any  proceedings  for  the  purpose 
of  compulsory  purchase  by  the  defendants,  of  the  said  land. 

Counsel  on  both  sides  went  at  some  length  into  questions  of  nego- 
tiation between  the  parties.;  but  those  questions  formed  no  part  of 
the  ground  of  the  decision,  and  are  not  material. 

Bethel^  Matins^  and  Bovilly  for  the  motion,  argued  upon  the  con- 
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itiuction  of  the  clauses  referred  to,  that  the  defendants  had  no  right 
either  to  take  the  land  in  question,  or  to  fix  the  point  of  junction ; 
that  was  to  be  done  by  the  plaintiffs'  engineer. 

RoUj  FolleUj  and  Speedy  for  the  defendants.  We  claim  a  right  to 
purchase,  but  that  is  not  so  important  to  us  as  fixing  the  point  of 
junction.  Substantially  now,  the  question  is  where  the  junction  is 
to  be  made.  We  care  principally  about  joining  at  the  point  A.,  and 
we  say  that,  on  the  construction  of  the  act,  we  have  a  right  to  select 
the  point  Upon  the  deposited  plan,  A.  is  the  point  markedJ  The 
Railway  Clauses  Act,  15th  section,  gives  power  of  deviation  to  the 
company.  Our  company  had  power  to  diverge  within  the  limits 
prescribed.  [They  commented  on  the  27th  section  of  the  Defend- 
ants' Act.]  by  that  section  authority  is  given  to  the  plaintiffs'  engi- 
neer to  see  to  the  mode  of  making  the  junction  ;  not  to  fix  the  point 
of  junction. 

The  28th  section  has  the  same  effect  That  refers  to  alterations ; 
that  means  alteration  of  construction,  not  of  place.  If  the  plaintiffs 
had  no  power  originally  to  fix  the  place,  they  had  no  power  to  alter 
it  The  latter  part  of  the  clause  indeed  gives  the  engineer  no  power 
at  all.  The  29th  section  only  refers  to  the  defendant^'  rieht  to  take 
and  use  the  lands.  The  construction  urged  on  the  other  side  is,  that 
there  is,  first,  a  positive  prohibition  to  take  the  land,  and  that  the 
saving  applies  only  to  its  immediate  antecedent  The  23d  section 
gives  an  express  power  to  take  the  land ;  the  plaintiffs'  construction 
cannot,  therefore,  be  the  true  construction  of  the  29th.  That  section 
only  qualifies  both  rights ;  the  right  to  take  the  land,  and  the  right  to 
alter,  vary,  or  interfere  with  the  plaintiffs'  railway.  Wherever  the 
plaintiffs  go  by  deviating,  we  have  a  right  to  follow  them.  On  the 
construction  of  the  act  we  have  a  right  to  join  at  any  point  within 
our  limits  of  deviation ;  and  have  for  that  purpose,  at  any  rate,  a 
right  to  an  easement  on  their  land.  The  plaintiffs  say  that  they  have 
a  right  of  saying  where  the  junction  shall  be  effected.  They  claim, 
therefore,  in  effect  to  dictate  our  deviation.  Now  that  right  is  not 
given  to  the  plaintiffs.  The  27th  section  only  affects  the  mode  in 
which  the  junction  shall  be  effected ;  the  mechanical  details,  not  the 
k)cality.  The  28th  goes  no  further ;  it  shows  that  th»  engineer  must 
be  satisfied  as  to  the  mode  in  which  the  work  is  done.  The  selection 
of  the  locality  is  therefore,  by  inference,  left  to  some  other  person ; 
namely,  to  the  defendants.  The  clause  that  the  plaintiffs'  railway 
shall  Dot.  b^  injured,  would  be  useless  and  surplusage,  if  the  plain- 
tifis  are  right  in  saying  that  they  are  to  dictate  not  only  how  the 
junction  is  made,  but  where  it  is  made. 

But  we  say  we  have  a  right  to  purchase.  The  23d  and  24th  sec- 
tions empower  us  to  make  the  railway  on  the  line,  and  upon  the  land 


1  A.  was  a  pcnnt  on  the  defendants'  line,  and  close  to  it  was  a  small  trianffolar  ^eco 
of  land,  over  part  of  which  their  line  ran,  and  which  the  plaintifis  churned  the  right  to 
pordiase  and  take. 

VOL.  xix.  12 
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contained  in  the  parliamentary  plan,  and  we  have  a  right  of  devia- 
tion ;  and  we  might  have  deviated,  still  effecting  oar  junction  at  A. 
as  the  limit. 

« 

Bethelly  in  reply.  The  only  point  really  for  adjadication  is,  have 
the  defendants  a  compulsory  power  to  take  the  small  triangular  piece 
of  land  ?  At  what  point  the  junction  is  to  be  made  is  not  before 
this  court.  That  must  be  decided  by  another  jurisdiction.  The 
claim  by  the  defendants  has  been  always  to  have  the  land  as  owners, 
and  then  to  make  the  junction  upon  it  But  the  question  of  junc- 
tion must  be  settled  to  the  reasonable  satisfaction  of  the  plaintiffs' 
engineer.  What  the  defendants  have,  attempted  to  do  is  to  take  the 
land,  and  so  to  determine  the  question  of  the  point  of  junction. 

The  Vice-Chancellor.  I  am  asked  by  the  plaintifis  in  this  case 
to  grant  an  injunction  to  restrain  the  defendants  from  continuing  or 
keeping  possession  of  the  land  mentioned  in  the  bill,  &c. 

On  this  notice  of  motion  two  points  were  argued.  The  first  ques- 
tion argued  was,  whether  the  defendants  have  a  right  to  be  owners, 
and  to  be  treated  as  owners,  of  a  certain  piece  of  land  of  a  triangular 
form,  and  colored  red  on  the  plan.  The  second  question  was,  whe- 
ther irrespectively  of  that,  the  defendants  have  a  right  to  effect  a 
junction  with  the  plaintiffs'  railway  at  the  point  they,  the  defendants, 
chose  to  elect.  Now  as  to  the  first  question,  the  defendants'  leading 
counsel  said,  that  although  he  claimed  to  be  entitled  to  take  the  land 
as  owner  as  a  matter  of  right,  yet  it  was  of  little  consequence  to  the 
defendants,  provided  they  effected  their  junction  at  the  point  they 
desired. 

The  plaintiffs'  counsel,  in  reply,  said :  We  do  not  ask  the  court  to 
determine  where  the  junction  is  to  be  effected,  we  only  ask  that  the 
defendants  may  be  restrained  from  taking  and  holding  the  piece  of 
land  in  question,  as  owners. 

It  appears  to  me  that  the  plaintiffs  thereby  admit  that  the  second 
point  must  be  given  up ;  and  therefore,  as  the  plaintiffs  only  ask  the 
court  to  determine  the  question  of  the  defendants'  right  to  take 
possession  of  the  land,  I  shall  only  address  myself  to  that  question, 
and  it  depends  *mainly  on  the  construction  of  the  clauses  in  the  act 
of  parliament. 

The  first  section  of  the  act,  which  bears  on  the  question  of  the 
right  of  the  defendants  to  take  plaintiffs'  land  as  owners,  is  the  23d. 
That  gives  a  right  to  take  and  use  any  lands  described  in  the  parlia- 
mentary plans  and  the  book  of  reference ;  then  the  24th  points  out 
the  commencement  of  the  line  intended.  The  line  of  the  railway  is 
to  commence  at  or  by  a  junction  with  the  intended  line  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway.  Then  the  27th  refers  to 
the  communications  between  the  defendants'  railway  and  the  plain- 
tiffs'. 

There  has  been  much  argument  upon  the  27th  and  28th  clauses, 
but  those  arguments  bear  upon  the  question  where  the  junction 
between  the  railways  should  be,  and  have  no  bearing  upon  the  ques- 
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tion  whether  the  defendants  have  a  right  to  take  possession  as  owners, 
of  any  part  of  the  land  of  the  plaintiffs.  Now  I  do  not  mean  to 
express  any  opinion  on  the  question  where  the  point  of  junction 
should  be ;  the  plaintiffs'  counsel  have  treated  that  as  belonging  to 
another  jurisdiction,  and  I  think  it  probable  that  that  is  so,  and  I 
shall  therefore  not  say  what  I  consider  the  construction  of  the  act  on 
those  points. 

I  proceed  then  to  the  29th  section  of  the  Defendants'  Act. 

Now  when  the  Defendants'  Act  passed,  the  plaintiffs'  line  had  not, 
it  is  true,  been  made,  but  they  had  contracted  for,  and  were  owners 
in  equity  of  the  triangular  piece  of  land  in  question  ;  they  had  paid 
the  money  for  it,  and  were  in  possession ;  and  although  no  convey- 
ance was  executed,  they  were  the  equitable  owners  of  the  land. 

The  Vice-Chancellor  read  the  29th  section  o£  the  act,  and  pro- 
ceeded:— 

Now  it  is  contended  on  behalf  of  the  plaintiffs,  that  the  clause  at 
the  end  of.  this  section,  "  save  only  for  the  purpose,"  &;c.,  is  in  point 
of  construction,  to  be  considered  only  as  relating  to  the  latter  of  the 
two  preceding  branches  of  the  sentence;  that  it  is  not  to  be  con- 
strued as  referring  to  that  portion  of  the  sentence  which  prohibits  the 
South  Staffordshire  Company  from  ^<  entering  upon  and  taking  any  of 
the  land  or  property,"  &c. ;  but  only  to  that  branch  which  prohibits  that 
company  from  <<  altering,  varying,  or  interfering,"  &C.,  &c.  If  that  were 
the  sound  view  the  consequence  would  be  this:  not  only  the  defendants 
could  not  take  possession  of,  but  they  could  not  enter  upon  the  lands  of 
the  plaintifls.  They  would  be  prohibited  from  entering  upon  any  part 
of  the  lands  of  the  plaintiffs  for  the  purpose  of  effecting  that  junc- 
tion, which  it  is  admitted  they  are  authorized  to  make.  Now  observe, 
supposing  the  defendants  had  only  a  single  line,  that  line  must  have 
two  trams ;  then  if  they  had  to  join  another  railway,  the  outer  tram 
must  actually  cross  the  line  of  the  other  railway  before  they  could 
join ;  and  for  that  purpose  it  would  be  absolutely  necessary  to  enter 
upon  the  land  of  the  plaintiffs'  railway.  A  fortiori^  supposing,  there 
were  a  doable  line,  an  up  and  a  down  line  of  the  defendants,  one  of 
the  lines  of  the  defendants,  in  order  to  join  with  and  cross  the  further 
line  of  the  plaintiffs,  before  it  could  get  to  that  line,  must  cross  the 
line  of  the  plaintiffs  nearest  to  it,  and  that  would  of  necessity  require 
that  there  should  be  a  right  in  the  defendants  to  enter  upon  the  line 
of  the  plaintifis.  It  would  therefore  be  absolutely  impossible  for  the 
defendants  to  effect  the  junction  which  they  are  expresslv  authorized 
to  make,  unless  they  could  enter  upon  the  lands  of  the  plaintiffs,  and 
I  coQuder  the  saving  clause  at  the  end  of  the  29th  section  to  apply 
to  both  branches  of  the  section,  and  that  section  is  to  be  read  thus : 
That  it  shall  not  be  lawful  for  the  company  to  enter  upon,  tal^e,  &c, 
&C.,  save  only  for  the  purpose  of  effecting  the  junction ;  nor  lawful 
to  enter,  vary,  or  interfere,  &c,  save  only  for  the  purpose  of  effecting 
the  junction.  Now  does  that  give  the  defendants  a  right  to  purchase 
and  take  the  lands  ?  I  do  not  think  that  it  does.  The  lands  which 
the  defendants  desire  to  take  is  a  portion  over  which  the  plaintiffs' 
line  of  railway  will  run,  if  it  does  not  actually  do  so,  and  over  which. 
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as  I  collect,  it  does  run ;  and  I  cannot  consider  it  possible  to  constrae 
the  act  as  intended  to  give  power  to  take  as  owners,  a  portion  of  the 
land  belonging  to  the  preexisting  railway. 

I  think  the  construction  is  this :  If  it  is  necessair  for  you,  the 
defendants,  for  the  construction  of  your  railway,  and  tor  the  purpose 
of  effecting  a  junction,  to  purchase  the  plaintiffs'  lands,  then  it  gives 
powers  for  that  purpose ;  but  that  assumes  that  you  cannot  efiect  the 
junction  without  purchasing.  But  there  is  no  ground  for  assuming 
that  you  cannot  effect  the  junction  without  purchasing.  You  may 
purchase  land  up  to  the  point  at  which  you  are  about  to  make  your 
junction,  and  then  without  purchasing  the  plaintifis'  land,  you  may 
have  a  right  of  easement  over  the  plaintiffs'  line  so  as  to  effect  the 
junction. 

My  opinion  is,  t^at  upon  the  true  construction  of  the  23d  and  29th 
sections,  the  defenclants  have  no  right  to  take  from  the  plaintiffs  and 
occupy  as  owners,  any  of  the  land  in  controversy ;  that  is,  of  the 
land  over  which  the  plaintiffs'  line  runs.  The  question  where  the 
junction  is  to  be  made,  I  do  not  intend  to  decide.  What  I  think  I 
ought  to  do  is,  to  restrain  the  defendants  from  continuing  in  or  keep- 
ing possession  of  the  land  situate  at  Dudley  in  the  plaintiffs'  bill 
mentioned,  in  the  terms  of  the  first  branch  of  the  notice  of  motion ; 
hut  without  prejudice  to  the  question  at  what  point  or  in  what  way 
the  junction  of  the  defendants'  railway  with  the  plaintifis'  is  to  be 
effected,  and  without  prejudice  to  such  right  as  the  defendants  may 
have  to  enter  upon  the  land  in  controversy,  for  the  purpose  of  effec- 
ting the  junction.  This  will  negative  the  defendants'  right  to  take 
possession  as  owners,  but  will  leave  undetermined  and  untouched  the 
question  where  and  how  the  junction  is  to  be  made ;  and  the  ques- 
tion of  the  defendants'  right  to  enter  on  the  land  for  the  purpose  of 
their  junction.^ 


Silver  v.  Stein.* 
.  December  15, 1852. 

Practice —  Chancer^  Amendment  Act  —  Personal  Representative  — 
Assets^  Right  of  Following. 

The  44th  section  of  the  15  &  16  Vict.  c.  86,  does  not  i^plj  to  the  case  where  the  estate  to 
which  it  b  desired  to  appoint  a  representative  is  the  estate  being  administered  hj  the 
court 


1  The  clauses  of  the  act  and  the  areoments  relating  to  the  right  of  selecting  the  pttnt 
of  junction  are  retained,  although  ue  point  was  not  decided,  the  reporter  being  in- 
formed that  further  proceedings  are  conmienced,  in  which  those  matters  will  be  <n  im- 
portance. 

« 1  Drewry,  295. 
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A  died  in  a  colony,  and  made  colonial  representatives  and  bequeathed  his  residae  to  B,  who 
afterwards  died.  B*8  representative  received  from  A's  colonial  representatives  his  residae. 
The  representative  of  B  was  also  a  creditor  of  A :  — 

EUddj  that,  in  a  creditor's  suit,  the  representative  of  B  could  not  be  compelled  to  bring  into 
court  the  mone  j  so  paid  to  him  by  A's  colonial  representatives. 

This  was  a  motion  among  other  things  under  the  44th  section  of 
15  &  16  Vict  c.  86,  for  the  appointment  of  a  person  to  represent  the 
estate  of  W.  H.  Lovewell,  who  died  in  the  Mauritius,  and  for  the  pay- 
ment into  court  of  a  sum  of  money  received  by  the  defendant  Arnold. 

The  suit  was  a  creditors'  suit  for  the  administration  of  the  estate 
of  W.  H.  Lovewell,  and  was  instituted  against  Stein  and  another, 
the  colonial  representatives  of  the  deceased,  and  against  6.  Arnold. 

The  testator,  W.  H.  Lovewell,  had  by  his  will  given  the  residue  of 
his  estate  to  his  mother,  who  died,  making  G.  Arnold  her  executor. 
G.  Arnold  had  received  from  the  colonial  representatives  of  W.  H. 
Lovewell,  as  the  representative  of  Mrs.  Lovewell,  a  sum  of  about 
70/.  as  and  for  the  balance  of  their  testator's  estate.  There  was  no 
representative  of  the  testator  in  this  country. 

The  defendant,  Arnold,  swore  that  he  was  a  creditor  of  W.  H, 
Lovewell  to  an  amount  exceeding  the  70/.,  for  maintenance  of 
Mrs.  Lovewell  during  the  lifetime,  and  by  the  express  order,  of 
W.  H.  Lovewell. 

The  Vice-Chancellor,  on  the  first  point,  was  referred  to  the  case  of 
Graves  v.  Lane^  16  Jur.  1061 ;  s.  c.  13  Eng.  Rep.  539. 

NaldeTy  for  the  motion. 

Gfreene,  contr^ 

The  Vice-Chancellor.  As  to  the  first  part  of  the  notice  of  mo- 
tion, the  44th  section  of  the  Chancery  Practice  Amendment  Act  does 
not  appear  to  me  to  be  intended  to  apply  to  cases  where  the  estate 
to  be  represented,  is  the  very  estate  which  is  being  administered  in 
the  suit ;  but  only  to  those  cases  where  a  certain  individual  who, 
when  living,  was  interested  in  the  suit  and  was  made  a  party,  has 
died ;  and  then  the  court  may  either  appoint  some  person  to  represent 
that  party,  or  may  proceed  without  any  representative. 

As  to  that  part  of  the  notice  of  motion  which  prays  an  order  against 
the  defendant,  Arnold,  that  he  may  pay  into  court  the  money  which 
he  has  received,  I  am  of  opinion  that  such  an  order  ought  not  to  be 
made. 

The  plaintiff,  a  creditor  of  the  original  testator  —  I  assume  him  at 
least  to  be  a  creditor,  a^  he  so  represents  himself —has  a  right  to  go 
against  the  legal  personal  representative,  if  he  is  administering  the 
assets  of  the  testator,  and  as  against  him,  he  might  have  the  money 
in  his  hands  brought  into  court.  But  this  defendant  is  not  the  repre- 
sentative of  the  testator  at  all.  He  is  a  person  who,  in  his  character 
of  personal  representative  of  the  legatee  of  the  testator,  has  received 
a  sum  of  money  as  the  balance  of  the  testator's  estate  Remaining  in 
the  hands  of  the  colonial  executors.     There  is  no  doubt  of  course, 

12* 


Digitized  by  VjOOQ IC 


138  COURTS   OF   CHANCERY,  1853. 

White  V.  Wilson. 

that  a  creditor  may  follow  the  assets  of  his  debtor ;  but  not  into  the 
hands  of  another  creditor ;  he  may  follow  them  into  the  hands  of  a 
person  having  no  right 

Bat  here  the  person  who  has  received  the  money  says  he  has  re- 
ceived it  as  the  personal  representative  of  the  legatee  of  the  original 
debtor,  and  he  does  not  admit  that  he  has  it  in  his  hands.  As  against 
the  legatee's  estate,  it  might  no  doubt  be  recovered,  if  she  was  not 
entitled  to  it 

But  here  the  defendant  Arnold  says  that  even  if  his  testatrix  was 
not  entitled,  he  is  himself  a  creditor  of  the  original  testator  to  ala]^;^ 
amount  than  the  sum  received  by  him,  and  that  in  that  character  be 
is  entitled.  And  if,  having  such  a  right,  he  has  got  the  money  in  bis 
hands,  I  think  it  very  questionable  whether  the  court  could  compel 
him  to  give  it  up.  I  think  there  is  on  this  motion  no  ground  for 
ordering  the  money  into  court 


White  v.  Wilson.^ 

Norember  SO,  1852. 

WiU  —  Appointment  —  Construction. 

A  made  his  will,  and  gave  ]}er8onalty  to  B,  a  mairied  woman,  for  life,  and  after  her  death 
as  she  should  appoint,  and  in  default  of  appointment,  to  her  hosband ;  and  if  she  should 
sorviTe  him  and  make  no  appointment,  then  to  her  eMldren. 

B  had  three  children,  and  by  ner  will  she  appointed,  after  her  hosband's  death,  2,0002.,  be- 
tween two  of  her  diildren,  and  1,500/.,  to  the  other,  and  she  appointed  the  residue  to  her 
three  children  by  name,  in  such  manner  as  her  husband  should  appoint  bj  will.  He  by 
his  will  appointed  500L  to  one  of  the  children ;  (  )/.  to  another,  and  the  residae  to  ito 
third:  — 

Hdd^  that  the  husband  had  no  power  to  exclude  either  of  the  children ;  that  his  appointment 
was  therefore  bad ;  and  that  the  appointment  of  the  wife  took  effect  in  favor  of  the  three 
children. 

Lord  Chedworth,  by  his  will,  gave  13,000/.  in  trust,  to  invest  the 
same  in  the  funds,  and  pay  the  interest  thereof  to  Mary  Howard,  then 
the  wife  of  William  Howard,  to  be  applied  to  the  use  of  the  said 
Mary  Howard  separate  from  her  said  husband  or  without  being  liable 
to  his  debts  or  subject  to  his  control ;  and  after  the  decease  of  Mary 
Howard,  then  to  pay  the  principal  money  to  such  persons  as  she,  the 
said  Mary  Howard,  should  direct  and  appoint)  and  in  case  she  should 
leave  no  such  testamentary  direction,  then  he  willed,  that  the  said 
principal  money  should  be  paid  to  her  husband,  the  said  William 
Howard ;  and  in  case  the  said  Mary  Howard  should  survive  the  said 
William  Howard,  and  should  not  leave  any  such  testamentary  direc- 

^  1  Drewry,  298  ;   17  Jar.  15 ;  22  Law  J.  Bep.  (n.  s.)  Chanc.  62. 
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tion,  then  the  said  testator  willed  that  the  said  principal  money  should 
be  paid  to  the  children  of  the  said  Mary  Howard,  or  in  case  they 
should  be  infants,  to  such  person  or  persons  as  should  be  appointed 
guardian  or  guardians  to  the  said  children.  Mary  Howard  made  and 
published  her  last  will  and  testament,  or  testamentary  appointment 
in  writing,  bearing  date  the  23d  March,  1842,  purporting  to  be  in 
pursuance  of  the  said  power  given  or  reserved  to  her  in  and  by  the 
said  will  of  the  said  John,  Lord  Chedworth,  and  thereby,  after  recit- 
ing that  the  late  Lord  Chedworth  in  and  by  his  last  will,  dated  on  or 
about  the  18th  July,  1804,  gave  to  Richard  Wilson  and  Thomas  Pen- 
rice,  his  executors,  the  sum  of  13,000^,  in  trust  to  invest  the  same  in 
the  funds  and  pay  the  interest  thereof  to  her,  to  be  applied  to  her  use 
separate  from  her  husband,  or  without  being  liable  to  his  debts,  o^ 
subject  to  his  control,  and  after  her  decease  then  to  pay  the  principal 
sum  to  such  person  as  she  should  direct  and  appoint  by  testamentary 
disposition ;  and  reciting  that,  in  a  suit  in  chanceiy,  in  a  cause  enti- 
tled White  V.  Wilson^  the  said  legacy  or  sum  of  13,000t  was  laid  and 
invested  in  the  purchase  of  19,0822.  II5.  4^.  bank  3/.  per  cent  annui- 
ties which  then  stood  in  the  name  of  the  Accountant-General,  in  trust 
in  the  said  cause,  to  a  separate  account  in  her  name,  and  she  was  in 
the  receipt  of  the  dividends  thereof  as  directed  by  the  said  will  and 
by  an  order  of  the  said  court,  made  in  the  said  cause,  pursuant  to  the 
power  given  and  reserved  to  her  in  and  by  the  said  will,  she  thereby 
directed  and  appointed,  gave  and  devised  the  said  19,082/.  11^.  4a; 
bank  3L  per  cent,  annuities,  purchased  with  the  said  legacy  or  sum 
of  13,000/.,  and  standing  in  the  name  of  the  said  Accountant-Gtene- 
ral,  in  trust  in  the  said  cause  of  White  v.  WUsan^  to  her  account,  or 
howsoever  otherwise  the  same  might  be,  unto  her  husband  the  said 
William  Howard,  upon  trust  and  to  the  intent  that  he  should,  within 
six  months  after  her  decease,  transfer  unto  her  son  John  William 
Howard,  or  in  his  name,  1,000/.  bank  3/.  per  cent  annuities,  part  of 
the  said  fund  of  life  annuities,  for  his  own  use  and  benefit,  and  also 
transfer  to  her  son  Frederick  Robert  Howard,  or  in  his  name,  1,000/. 
bauk  3/.  per  cent  annuities,  other  part  of  the  said  fund  of  like  annu- 
ities, for  his  own  use  and  benefit,  and  also  transfer  uflto  or  in  the 
name  of  her  daughters  Harriet  and  Mary  Ann  Howard,  or  into  the 
name  or  names  of  any  trustee  or  trustees  she  might  appoint,  5,000/.,  3/. 
per  cent  bank  annuities,  further  part  of  the  said  fund  of  like  annuities, 
to  her  own  sole  use  and  benefit,  separate  and  apart  from  any  husband 
she  might  happen  to  marry,  and  not  to  be  subject  to  his  debts,  or  liable 
to  his  control  m  any  manner  howsoever,  and  also  transfer  unto  her 
said  husband,  or  into  his  own  name,  5,500/.  bank  3/.  per  cent  annui- 
ties, further  part  of  the  said  fund  of  like  annuities,  to  enable  him  to 
discharge  certain  liabilities  devolving  upon  him  at  her  decease,  and 
for  his  own  use  her  will ;  and  she  did  thereby  direct  that,  after  pay- 
ment of  such  legacies,  her  funeral  expenses,  and  the  charges  of  prov- 
ing that  her  will,  and  all  incidental  costs,  charges,  and  expense,  which 
the  said  William  Howard  might  be  put  to  in  or  about  the  execution 
of  that  her  will,  and  otherwise  relating  thereto,  that  the  residue  of  the 
said  fund  of  bank  annuities  be  set  apart  and  invested  in  bank  annu- 
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ities  or  on  mortgage  as  he  might  think  best,  and  the  dividends  or 
interest  thereof  be  received  and  retained  by  him  the  said  William 
Howard,  during  his  life,  for  his  own  use  and  benefit ;  and  as  to  the 
principal  sum  constituting  such  residue,  she  directed  and  appointed, 
gave  and  bequeathed  the  same,  after  the  decease  of  her  husband,  the 
said  William  Howard,  the  sum  of  2,000/.  of  lawful  English  money, 
in  equal  shares,  to  and  between  her  said  sons  John  William  Howard 
and  Frederick  Robert  Howard,  or  their  respective  administrators  and 
executors ;  also  the  sum  of  1,500/.  of  like  lawful  money  to  her  said 
daughter  Harriet  Mair  Ann  Howard  for  her  own  like,  sole,  and  sepa- 
rate use  as  thereinbefore  mentioned,  or  her  executors  and  adminis- 
trators; and  also  the  sum  of  100/.  lawful  English  money,  to  her 
grand-daughter  Catherine  Harriet  Howard,  or  her  executors  and 
administrators,  and  the  residue  thereof  to  her  children  the  said  John 
William  Howard,  Frederick  Robert  Howard,  and  Harriet  Mary  Ann 
Howard,  or  their  respective  executors  and  administrators,  in  such 
manner  as  her  said  husband  WilUam  Howard  should,  in  and  by  his 
last  will,  direct  and  appoint 

Mr.  Howard  duly  made  and  signed  his  last  will  and  testament  or 
testamentary  appointment,  in  writing,  bearing  date  the  14th  August, 
1851,  and  which  was  in  the  words  ^nd  figures  following;  that  is  to 
say,  "  This  is  the  last  will  and  testament  of  me,  William  Howard, 
of  number  42,  Western  Villas,  Blomfield  Road,  in  the  county  of  Mid- 
dlesex, Gentleman.  Whereas,  in  and  by  the  last  will  and  testament 
of  my  late  wife,  Mary  Howard,  she  hath  directed  that  the  residue  of 
the  sum  of  19,082/.  lis.  AcL  SI.  per  cent,  bank  annuities,  in  her  will 
more  particularly  mentioned,  aftet  the  transfer  and  payment  thereout 
of  the  funeral  and  testamentary  expenses,  legacies,  debts,  and  liabili- 
ties therein  referred  to,  shall,  upon  my  decease,  be  paid  to  John  Wil- 
liam Howard,  Frederick  Robert  Howard,  and  Harriet  Mary  Ann 
Howard,  in  such  shares  and  proportions  as  I  shall  by  my  last  will  and 
testament  direct  or  appoint.  Now  in  exercise  of  such  power,  I  do 
hereby  direct,  order,  and  appoint  the  sum  of  500/.  sterling  to  be  paid 
to  the  said  Harriet  Mary  Ann  Howard ;  thie  sum  of  (  )  sterling 

to  be  paid  to  the  said  Frederick  Robert  Howard,  (he  having  been  al- 
ready more  than  sufficiently  provided  for,)  and  the  residue  and  re- 
mainder thereof  to  be  paid  to  the  said  John  William  Howard." 

Marv  Howard  died  in  1851,  leaving  three  children  surviving.  W. 
Howard  died  in  1852. 

A  petition  was  now  presented  on  behalf  of  John  William  Howard 
and  another,  claiming  a  sum  as  residue,  (after  raising  the  several 
sums  of  2,000/.,  1,500/.,  and  100/.,  given  by  the  will  of  Mrs.  Howard, 
and  the  500/.  given  by  the  will  of  W.  Howard,)  as  passing  to  him 
under  the  will  of  W.  Howard. 

Daniell  and  C.  Clement  Berkeley^  for  the  petition.  It  will  be  ar- 
gued on  the  other  side  that  the  appointment  by  W.  Howard  is  void, 
and  that  if  that  appointment  is  void,  the  children  of  the  marriage 
take  under  the  appointment  of  Mrs.  Howard  Our  contention  is, 
that'the  will  of  W.  Howard  is  a  good  execution  of  his  power.     Mrs. 
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Howard  made  a  certain  division  between  her  children ;  it  is  only  the 
residae  that  she  appointed  to  her  children,  as  her  husband  should  ap- 
point Although,  therefore,  the  husband  excluded  one  child  as  to  any 
share  in  the  residue,  that  child  is  not  altogether  excluded.  The  two 
instruments,  the  will  of  the  wife  and  the  will  of  the  husband,  must 
be  read  together;  and  if  you  so  read  them,  all  the  children  take  some 
share. 

But  if  the  appointment  by  the  father  is  not  good,  then  we  say  there 
is  no  appointment  to  the  children  by  the  wife.  Her  appointment  is 
as  her  husband  shall  appoint ;  he  does  not  appoint,  and  then  the  limi- 
tation over  to  him  in  the  original  gift  takes  effect  The  children  to 
claim,  must  claim  by  an  appointment  strictly  and  properly  so  called, 
or  by  implied  gift  Now  the  wife  has  not  appointed,  and  she  cannot 
give,  because  she  had  no  estate ;  and  the  husband  not  having  ap- 
pointed, the  limitation  over  to  him  by  the  original  gift  takes  effect,  and 
his  will  operates  upon  his  estate.  Therefore  the  petitioner  who  claims 
under  his  will  is  entitled. 

AmphleU^  for  F.  R.  Howard,  who  \^laimed  as  one  of  the  children 
entitled  in  default  of  appointment  of  the  husband. 

The  question  is,  What  is  the  construction  of  the  power  given  to 
W.  Howard  ?  He  had  no  power  of  excluding  any  child.  The  fact 
of  the  excluded  child  having  another  provision  has  nothing  to  do  with 
the  case.  Where  there  is  a  gift  to  A,  remainder  to  A's  children  aa 
he  shall  appoint,  and  he  makes  no  appointment,  the  children  shall 
take;  Casterton  v.  Sutherland^  9  Ves.  4i5\  Martin  v.  Swannell^  2 
Beav.  249 ;  Jones  v.  Torin,  6  Sim.  265 ;  AUoway  v.  AUowapj  4  T)nL 
So  War.  380.  That  is  this  case.  The  argument  of  the  petitioner  is, 
that  here  the  wife  had  no  estate,  but  only  a  power  of  appointment 
But  her  power  was  general,  and  therefore  she  might  give,  whether, 
strictiy  speaking,  she  had  an  estate  or  not  The  husband  having  no 
power  to  exclude  any  child,  his  power  was  in  fact  not  exercised,  and 
the  children  take  under  their  mother's  will.  He  cited  Kemp  v.  Kempf 
5  Ves.  849,  as  to  the  question  of  a  power  to  make  an  exclusive  ap- 
pointment 

Speedy  for  another  child  in  the  same  interest  The  only  appoint- 
ment which  takes  effect  is  that  made  by  the  wife.  The  power  given 
by  the  wife  is  a  general  power ;  she  exercises  it  first  by  express  ap- 
pointment to  the  children ;  then  she  qualifies  that  by  delegating  a 
power  to  her  husband.  Now,  either  she  had  no  power  to  do  that, 
and  then  the  delegation  is  a  nullity,  and  the  express  appointment 
stands  good ;  or  she  had  power  to  do  it,  and  if  she  had,  then  her  hus- 
band has  made  no  appointment,  9md  the  gift  by  the  wife  to  the  child- 
ren, no  appointment  being  made  by  the  husband,  takes  effect 

Daniellj  in  reply.     The  authorities  cited  do  not  bear  on  this  case.     # 
The  intention  of  the  whole  will  must  be  looked  at     The  mother 
meant  that  there  should  be  equality.     Mr.  Howard  had  power  to 
make  an  exclusive  appointment  (1  bug.  537,  chap,  on  "  Exclusive 
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Appointments.")  Next,  if  the  father  had  no  such  power,  and  if  his 
will  is  not  good,  then  he  has  made  no  appointment,  and  the  original 
appointment  to  the  husband,  in  default  of  appointment  to  the  child* 
ren,  takes  effect. 

The  Vice-chancellor  referred  to  the  will  of  Lord  Chedworth, 
and  proceeded  as  follows :  —  The  wife  exercised  her  power,  a  general 
absolute  power  to  appoint,  at  any  rate  by  wilL  Now  it  is  not  ques- 
tioned that  her  will  was  a  valid  execution  of  her  power,  and  by  it, 
reciting  her  power,  she  appoints.  [The  Vice- Chancellor  referred  to 
the  will  of  Mrs.  Howard.]  Now  it  is  not,  as  I  understand,  contended 
that  Mrs.  Howard  had  no  power  to  delegate  to  her  husband  her  power 
to  appoint,  and  if  it  had  been  so  contended,  I  should  decide  that  the 
argument  could  not  be  sustained.  It  is  clear  that  when  a  person  has 
an  absolute  power  of  appointment,  he  may  appoint  to  certain  persons 
or  classes  of  persons  in  such  shares  as  another  person  shall  nominate. 
The  question  then  is,  did  Mr.  Howard  exercise  his  power,  and  what 
is  the  effect  of  his  act?  [The  Vice- Chancellor  referred  to  the  will  of 
Mr.  Howard.]  Now,  with  refeifence  to  the  intention  of  Mr.  Howard, 
it  is  contended  that  he  must  have  intended  that  F.  R.  Howard  being, 
as  he  recites,  more  than  sufficiently  provided  for,  he  did  not  intend  to 
appoint  to  him.  But  it  is  not,  I  think,  at  all  clear  that  he  did  not 
mean  to  appoint  something  to  F.  R.  Howard*  Assuming  that  the 
will  was  prepared,  as  stated,  by  a  professional  person,  with  blanks  to 
be  filled  up,  it  seems  that  he  filled  up  the  blank  left  for  Harriet's  name, 
and  left  that  for  Frederick  Robert  not  filled  up.  That  does  not  con- 
clusively show  that  he  intended  to  leave  the  blank  altogether.  He 
may  have  felt  hesitation,  and  deferred  the  consideration  of  what 
should  be  inserted  to  be  paid  to  his  son  F.  R.  Howard.  If  he  had 
intended  to  appoint  nothing  to  that  son,  he  would  not  have  allowed, 
the  clause  to  remain  at  all ;  for  to  say,  I  appoint  nothing  to  be  paid 
to  Frederick  Robert  would  have  been  nonsense.  Looking  therefore 
at  the  language  of  the  testator,  there  is  no  conclusive  evidence  that 
he  intended  to  give  nothing  to  this  son.  But  even  if  I  could  suppose 
he  had  an  express  intention  to  appoint  nothing  to  one  of  his  children, 
still  if  the  power  given  to  him  did  not  justify  him  in  making  an  ex- 
clusive appointment,  then,  although  if  he  had  given,  as  it  has  been 
suggested,  five  shillings,  that  would  have  been  good,  yet  as  he  has 
given  nothing,  I  cannot  determine  that  a  power  to  appoint  to  three, 
authorizes  an  appointment  to  two.  The  result  is,  that  the  husband's 
appointment  had  no  operation  at  all ;  as  to  one  of  the  children  he 
has  appointed  nothing,  and  such  an  exclusive  appointment  was  not 
justined.  The  terms  of  the.  power  given  to  him  are  express  :  the  wife, 
having  a  general  power,  determines  who  are  the  parties  to  take ;  she 
does  not  leave  it  to  her  husband ;  she  determines  who  is  to  take,  leav- 
ing it  .only  to  her  husband  to  determine  the  manner  in  which  they 
should  take.  The  question  then  comes,  whether  on  the  construction 
of  Mrs.  Howard's  will,  she  gives  to  her  children,  &c.  [The  Vice- 
Chancellor  referred  to  the  passage,  pp.  139, 140.]  Now  on  the  autho- 
rities it  is  dear,  that  if  a  person,  having  power  to  give,  gives  to  cer- 
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tain  persons  as  another  shall  appoint,  and  that  other  makes  no  ap- 
pointment, assuming  it  to  be  a  bequest,  there  ic  an  implied  gift  to  the 
objects  of  the  gift,  if  the  power  is  not  exercised  by  the  party  having 
the  right  to  exercise  it ;  and  that  being  the  effect,  if  it  had  been  a 
bequest  by  Mrs.  Howard,  should  a  different  construction  be  adopted 
bemuse  it  is  an  appointment  by  her  of  Lord  Chedworth's  estate  ? 
The  authority  to  her  is  general  and  absolute.  I  assimilate  the  ques- 
tions of  bequest  and  appointment,  merely  for  the  purpose  of  determi- 
ning whether  there  is  any  different  rule  of  construction  as  between 
the  two ;  and  I  think  there  is  no  reason  for  saying  that  there  is  any 
distinction.  I  am  on  the  whole  of  opinion,  that  the  effect  is,  that 
Mrs.  Howard  has  well  appointed  the  residue  of  her  property,  in  de- 
fault of  her  husband  exercising  his  power,  to  the  three  children  named ; 
and  the  order  will  be  accordingly,  that  the  residue  will  be  divided 
between  those  three  children. 


Kino  v.  Mullins.^ 

December  21,  1852. 

Trustee  —  Release. 

A  trustee,  paying  tne  tmsfr-monej  in  strict  accordance  with  the  tenor  of  the  trusts,  is  not 
entitled  to  a  release  by  deed ;  uau^  if  he  is  called  upon  to  depart  horn  the  strictly  expressed 
trusts. 

Where  a  trust  was  created  by  parol  for  A,  for  life,  and  to  provide  for  her  funeral  expenses, 
remainder  to  her  two  children,  and  the  tenant  for  life,  and  remainder-men  called  for  pay- 
ment:— 

EMf  that  the  tmstee  might  lawfully  insist  on  a  release  under  seal 

In  this  case  a  trust  had  been  created  by  parol  of  a  small  sum  of 
money  for  A  for  life,  remainder  to  B  for  life,  and  to  pay  the  expenses 
of  her  funeral,  remainder  to  her  two  children.  A  died,  and  then  B 
and  her  children  joined  in  calling  upon  the  trustee  to  pay  the  trust 
fond  to  them.  One  question  was,  whether  the  trustee  was  entitled  to 
a  release  under  seal,  or  whether  only  to  a  receipt  expressing  the  nature 
and  satisfaction  of  the  trusts. 

Lemn,  for  the  cestuis  que  trust,  cited  ChcLdwick  v.  Heatley,  2  Col. 
137 ;  Pulton  v.  Oilmour,  Hill  on  Trustees,  605.  These  cases  decide 
that  on  paying  over  the  trust  fund  to  the  parties  entitled,  the  trustee 
is  not  entitled  to  a  release ;  he  is  entitled  to  have  his  accounts  inves- 
tigated, and  to  have  a  statement  in  writing  that  those  accounts  have 
been  investigated  and  are  correct,  and  to  have  a  receipt  in  full  of  all 
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demands  in  respect  of  the  property  accoulited  for.  He  cannot  insist 
upon  a  release  by  deed ;  but  even  if  he  could  call  for  a  release  where 
there  had  been  open  accounts  or  intricate  trusts,  and  long  and  compli- 
cated transactions  in  respect  of  them,  he  cannot,  in  a  case  like  this, 
of  a  simple  trust  of  an  ascertained  sum  of  money,  require  more  than 
a  receipt,  which  is,  for  all  purposes  in  such  a  case,  as  good  and  as 
effectual  a  discharge  as  a  release. 

Wigram  and  Roxburgh^  for  the  trustee.  In  Chadmck  v.  HecUley 
the  trusts  were  .all  exhausted,  except  the  ultimate  trust  in  favor  of 
Adam  Chadwick  and  Francis  Chadwick.  Nothing  remained  to  be 
done  except  to  pay  over  the  fund  to  them,  they  being  then,  according 
to  the  express  terms  of  the  trust,  entitled  to  the  immediate  possession. 
An  that  was  decided  in  that  case  was,  that  where  the  effect  of  the 
trusts  is  beyond  all  dispute,  and  the  only  question  is,  whether  the  ac- 
count is  con'ect,  and  the  balance  correctly  ascertained,  the  trustee  is 
entitled  to  have  his  accounts  examined  and  passed,  and  to  have  a 
receipt  in  full  of  all  demands  in  respect  of  the  accounts.  FuUon  v. 
Gilmour  is  also  distinguishable ;  both  those  cases  relate  to  cases  of 
account,  and  they  do  not  govern  a  case  Uke  the  present,  of  a  clear 
sum  of  money  in  the  hands  of  one  in  trust  for  another;  in  such  a 
case,  if  the  trustee  has  only  a  receipt,  that  might  be  met,  at  any  rate 
at  law,  by  parol  evidence  to  prove  that  the  money  had  never  been 
paid,  or  being  paid,  it  had  been  returned.  The  trustee  ought  not  to 
be  placed  in  a  situation  of  danger,  where,  by  loss  of  evidence,  he 
might  have  to  pay  twice  over.  If  he  had  a  release  under  seal,  parol 
evidence  could  not  be  given  against  the  deed.  They  cited  Ooldsmid 
V.  Goldsmidy  1  Turn.  &  Russ.  445.  In  that  case  a  testator  bequeathed 
certain  funds  in  trust  for  his  wife  during  her  widowhood,  and  after 
giving  her  a  power  to  appoint  them  by  deed  or  will,  provided  she  did 
not  marry  again,  directed  that,  upon  her  second  marriage  or  her  death, 
without  having  exercised  her  power,  they  should  sink  into  the  general 
residue  of  his  estate.  The  widow  executed  a  deed  purporting  to  be 
an  appointment  of  the  property  to  the  residuary  lefi[atees,in  the  same 
proportions  in  which  they  would  have  been  entitled  to  it  under  the 
residuary  clause,  and  she  and  they  concurred  in  assigning  the  funds 
upon  trust  for  the  residuary  legatees,  but  the  court  refused  to  act 
upon  the  appointment  and  assignment  during  the  widow's  life. 

In  that  case  the  court  said,  "  The  plaintiff  claims  under  two  titles, 
neither  of  which  is  at  present  complete ;  the  power  is  at  this  moment 
worth  nothing,  for  the  widow  may  marry  again ;  the  title  under  the 
residuary  clause  is  equally  worthless,  for  there  may  be  a  good  exercise 
of  the  power.  Can  then  two  incomplete  titles  make  one  complete 
title  ?  Can  two  contingent  defeasible  rights  make  one  sure  and  inde- 
feasible right  ?  Separately  neither  title  is  good,  for  there  is  an  objec- 
tion to  each  ;  how  then  can  they  become  good  by  conjunction  ?  It 
is  of  no  avail  to  say  that  ultimately  a  time  will  come  when  in  one 
character  or  another  the  persons  who  now  apply  will  be  entitled  to 
the  fund.  They  must  wait  till  that  day  arrives.  It  is  not  the  habit 
of  the  court  to  intermeddle  with  property  given  by  a  testator's  will 


^  Digitized  by  VjOOQ IC 


COURTS  OF   CHANCERY,  1868.  14C 

King  V.  MalliBS. 

Qpon  specified  trusts,  till  the  time  comes  when  the  property  may  be 
disposed  of  in  the  very  mode  and  form  which  the  testator  has  pre- 
scribed. It  was  the  intention  of  the  testator  that  the  funds  in  question 
should  be  subject  to  a  power  of  appointment  in  his  wife,  which,  as  it 
depended  on  the  contingency  of  her  dying  a  widow,  was  to  remain 
in  suspense  so  long  as  she  lived.  Till  her  death  the  destination  of 
the  property  was  not  to  be  fixed,  there  was  a  restriction  on  the  abso- 
lute  disposal  of  it  If  we  dispense  with  this  restriction,  we  do  not 
execute  the  intention  of  the  testator,  but  lend  the  aid  of  the  court  to 
eiiable  parties  to  set  that  intention  aside." 

LewiHy  in  reply. 

The  VicE-CHANCELLoa.  On  the  question  whether  it  is  the  strict 
right  of  a  trustee  to  demand  a  formal  release,  I  am  of  opinion  that 
in  the  case  of  a  declared  trust,  where  the  trust  is  apparent  on  the 
face  of  a  deed,  the  fund  clear,  the  trust  clearly  denned,  and  the 
trustee  is  paying  either  the  income  or  the  capital  of  the  fund,  if  he 
is  paying  it  in  strict  accordance  with  the  trusts,  he  has  no  right  to 
require  a  release  under  seal.  It  is  true  that  in  the  common  case 
of  executors,  when  the  executorship  is  being  wound  up,  it  is  (he 
practice  to  give  executors  a  release.  An  executor  has  a  risht  to  be 
clearly  discharged,  and  not  to  be  left  in  a  position  in  which  he  may 
be  exposed  to  further  litigation ;  therefore  be  fairly  says,  unless  you 
give  me  a  discharge  on  the  face  of  it,  protecting  me,  I  cannot  safely 
band  over  the  fund ;  and  therefore  it  is  usual  to  give  a  release ;  but 
such  a  claim  on  the  part  of  a  trustee  would  in  strictness  be  improperi 
if  he  is  paying  in  accordance  with  the  letter  of  the  trust  In  sucn  a 
case  he  woi^ldhave  no  right  to  a  release.  That,  however,  is  not  this 
case ;  here  there  is  no  deed  at  all,  no  writing  declaring  the  trust ; 
there  is  a  small  sum  of  money  in  the  hands  of  the  plaintiff,  with 
nothing  but  a  verbal  expression  of  the  trusts.  The  evidence  showing 
what  the  trusts  were,  indicates  that  upon  the  very  tenor  of  those 
trusts,  they  could  not  be  completely  carried  out  vntil  the  death  of  the 
tenant  for  life.  Considering  that,  in  the  first  place,  there  was  no 
writing  to  indicate  either  what  the  trusts  were  or  the  amount  of  the 
trust  f  nnd ;  and,  in  the  second  place,  that  what  the  trustee  has  been 
asked  to  do  is  not  in  accordance  with  the  tenor  of  the  trusts,  I  am 
of  opinion  that  in  this  case  it  was  not  illegal  in  the  trustee  to  demand 
a  release  by  deed. 

VOL.  xtx.  13 
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White  v.  Cohen.'     ^ 
December  21, 1852. 

Pleading  —  Right  to  Sue  —  Nuisance. 

A  bill  was  filed  by  a  married  woman  in  respect  of  her  separate  property,  alleging  a  noisance 
by  reason  of  a  noisy  trade,  which  destroyed  her  rest,  and  depreciated  the  Yuae  of  her  pro- 

The  evidence  as  to  the  nuisance  was  conflicting,  and  no  action  had  been  brought: — 

Sdd,  that  the  nuisance,  if  there  was  one,  was  not  irremediable,  but  capable  of  compensation 
by  damages ;  and  there  could  be  no  injunction  till  the  right  was  established  at  law. 

And,  tembUf  that  in  respect  of  the  mere  personal  nuisance,  the  wife  could  not  sue  alone;  and 
that  as  to  mere  depreciation  of  her  property,  she  could  not  maintain  a  bill,  as  that  would 
not  amount  to  nuisance. 

The  bill  in  this  case  was  filed  by  Jane  White,  by  her  next  friend, 
against  Philip  Cohen,  against  Charles  Frederick  White,  the  husband 
of  the  plaintiff,  and  against  some  other  persons.  It  alleged  that  the 
plaintiff's  father  bequeathed  to  her  certain  leasehold  property  at  Ken- 
nington,  and  that  oh  the  marriage  of  the  plaintiff  with  the  defendanty 
C.  F.  White,  a  settlement  was  executed,  by  which  certain  houses, 
namely,  No.  18  Pilgrim  street,  Nos.  7  and  8  Montford  place,  and  17 
and  19  Pilgrim  street,  were  settled  on  the  plaintiff  for  her  life  for 
her  separate  use.  That  in  the  month  of  August,  1851,  Ward  and 
Patteson  erected  upon  land  of  their  own,  closely  adjoining  plaintiff's 
leasehold  houses,  a  glass  bottle  manufactory,  and  thenceforth  con- 
ducted the  business  of  such  factory  so  as  not  to  be  a  nuisance  or 
annoyance  to  the  neighborhood,  or  to  the  plaintiffj  or  the  tenants  of 
her  dwelling-houses ;  that  in  the  month  of  August,  1852,  Ward  and 
Patteson  sold  their  factory  and  business  to  the  defendant,  Philip 
Cohen,  who  had  since  conducted  and  carried  on  in  the  said  factory 
the  said  business  of  glass  bottle  niaking  in  such  a  manner  as  to  be* 
come  an  intolerable  nuisance  and  annoyance  to  the  neighborhood, 
and,  in  particular,  to  the  plaintiff,  and  her  husband  and  family,  and 
to  the  tenants  of  the  said  dwelling-houses.  The  plaintiff  and  her 
husband  and  family  resided  in  one  of  the  houses.  No.  7  Montford 
place,  and  the  others  were  let  to  respectable  tenants  at  rents  varying 
from  18/.  to  26/.  per  year;  and  then  followed  these  allegations:  — 
The  works  of  the  defendant,  Philip  Cohen,  at  the  said  factory  have 
lately  been,  and  still  are,  carried  on  chiefly  or  very  much  by  night, 
and  also  on  Sundays,  and  tlie  noise  occasioned  thereby  is  so  great  as 
to  disturb  the  rest  of  the  several  persons  residing  in  the  said  dwelling- 
houses,  and  to  prevent  their  sleeping.  The  mode  in  which  the  said 
works  are  carried  on  by  the  defendant,  Philip  Cohen,  tends  greatly  to 
depreciate  the  value  of  the  said  dwelling-houses,  and  seveml  of  the 
tenants  threaten  to  leave  the  same  in  consequence  thereof. 
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The  bill  prayed  an  injunction  to  restrain  the  defendant,  Cohen,  and 
his  agents  from  carrying  on  the  said  business  and  works  of  the  said 
glass  bottle  making  at  the  said  factory  occupied  by  him,  or  from  car- 
rying on  the  same  in  such  manner  as  to  occasion  any  nuisance,  dis- 
tiirbaDce,  and  annoyance  to  the  plaintiff,  and  her  husband  and  family, 
residing  in  their  said  dwelling-house  in  Montford  place,  or  to  the 
tenants  and  occupiers  of  the  others  of  the  said  dwelling-houses  in 
Montford  place  and  Pilgrim  street. 

A  motion  was  now  made  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill  against  Cohen.  Affidavits  were  filed  in  support  of 
the  motion,  the  substantial  allegations  of  which  were  as  follows  :^ 
That  the  works  of  the  defendant  had  lately  been  and  were  still  chiefly 
carried  on  by  night,  and  also  on  Sundays,  and  the  noise  occasioned 
thereby  was  so  great  as  to  disturb  the  rest  of  the  deponents  and  of 
the  other, persons^  residing  in  the  plaintiff's  dwelling-houses,  and  to 
prevent  their  sleeping  at  night ;  they  said  that  such  disturbances  at 
night  had  not  been  confined  to  particular  instances,  but  had  been 
continued  generally,  and  in  a  greater  or  less  degree  since  the  defend- 
ant had  carried  on  his  works.  The  plaintiff's  affidavit  said  that  the 
nobe  principally  arose,  as  they  believed,  from  striking  the  glass  with 
heavy  irons,  which  created  very  great  disturbance  in  the  neighborhood, 
and  was  an  intolerable  nuisance  to  them  and  to  their  neighbors,  par- 
ticularly at  night  and  on  the  Lord's  day.  The  mode  in  which  this 
alleged  noise  was  produced  was  more  fully  explained  by  one  of  the 
witnesses  practically  engaged  as  a  foreman  of  glass  works  as  follows : 
—  "In  the  process  of  making  bottles,  a  portion  of  the  glass  necessa- 
rily adheres  to  the  blowing  irons,  and  it  being  essential  that  the  irons 
should  be  perfectly  clean  and  free  from  glass  when  used,  the  adhesive 
matter  or  moils  has.  to  be  constantly  removed  by  striking  the  same 
with  a  heavy  iron,  and  the  noise  caused  thereby  is  loud  and  continu- 
ous, and  of  such  a  nature  as  to  disturb  the  tenants  and  inhabitants 
of  the  various  houses  near  the  said  factory,  particularly  the  inhabit- 
ants of  those  houses  immediately  opposite  the  said  factory."  The 
same  witness,  in  another  affidavit  describing  the  manner  in  which  the 
adhesive  glass  must  be  struck  off,  said  that  the  noise  created  by  strik- 
ing off  the  moils  by.  means  of  a  chest-knife  weighing  a  pound  and  a 
half  roust,  of  necessity,  be  loud ;  and,  as  he  knew  from  his  own  expe- 
rience, is  heard  distinctly  at  the  distance  of  eighty  feet,  with  the  doors 
of  the  factory  closed.  (It  was  part  of  the  plaintiff's  evidence  that  the 
works  of  the  defendant's  factory  were  continually  carried  on  with  the 
doors  open.)  The  plaintiff  swore  that  the  mode  in  which  the  defend- 
ant carried  on  his  business  tended  greatly  to  depreciate,  and  did,  in 
fact,  depreciate  the  value  of  her  property,  and  that  several  of  the 
tenants  threatened  to  leave  in  consequence.  The  fact  of  the  great 
and  continual  noise,  and  of  its  disturbing  their  rest  at  night,  was  also 
verified  by  some  of  the  plaintiff's  tenants,  and "  they  said  that  they 
could  not  continue  as  tenants,  and  did  not  intena  to  continue  to 
occupy  the  premises  occupied  by  them,  unless  the  nuisance  were  dis- 
continued. Then  it  was  sworn  that  the  houses  17  and  18  Pilgrim 
street  were  distant  fifty-three  feet  from  the  factory,  that  19  Pilgrim 
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street  was  sixty-nine  feet  from  it,  and  7  and  8  Montford  place  were 
seventy  feet  from  it.  This  was  the  material  evidence  on  the  part  of 
the  plaintiff. 

The  affidavit  of  the  defendant,  Cohen,  negatived  generally  the  gene- 
ral allegation  of  the  plaintiff's  evidence,  as  to  the  noise  being  a  nai- 
sance.  The  particular  negative  allegations  were,  that  he  had  never 
worked  on  Sundays  except  on  three  occasions  under  particular  cir- 
cumstances. He  said  that  the  noise,  such  as  there  was,  was  very 
inconsiderable,  and  arose  from  striking  the  adhesive  glass  by  means 
of  a  chest-knife  weighing  a  pound  and  a  half,  and  not  by  means  of  a 
heavy  iron.  He  did  not  deny  that  he  worked  by  day  and  by  night ; 
but  he  said  that  to  do  so  was*  almost  essential  to  a  glass  manufactu- 
rer who  hoped  to  make  any  profit  by  his  business.  Then  there  was 
the  evidence  of  several  witnesses  living  in  the  immediate  neighbm*- 
hood,  who  swore  that  they  never  were  prevented  from  sleeping  by  the 
noise  of  the  defendant's  factory,  and  that  in  fact  they  never  heard  any 
noise  from  the  same ;  and  one  witness  deposed  that  he  returned  fre- 
quently to  his  house  very  late  at  night,  and  while  waiting  for  admis- 
sion to  his  own  house,  never  heard  anv  noise  in  the  said  factory. 
Mr.  Ward,  who,  as  the  plaintiff  alleged  and  swore,  carried  on  the 
business  without  creating  any  nuisance,  proved  that  his  firm  bad, 
while  carrying  on  the  business,  worked  at  all  hours,  sometimes  work- 
ing from  seven  in  the  morning  till  eleven  at  night,  and  recommenc- 
ing at  three  in  the  morning,  and  sometimes  commencing  at  five  and 
continuing  till  eight,  and  that  at  one  time  for  the  period  of  six  weeks, 
they  had  worked  night  and  day.  He  said  that  in  cleaning  their  blow- 
ing irons  they  used  a  heavier  chest-knife  than  the  defendant,  namely, 
one  weighing  two  pounds.  Then  there  was  the  evidence  of  a  work- 
man who  had  been  in  the  glass  manufacturing  trade  for  thirty  years, 
who  explained  the  necessity  of  working  night  and  day,  in  the  fol- 
lowing manner: — He  said  the  work  at  all  large  glass  factories  is 
continued  night  and  day,  and  that  the  reasons  why  such  is  the  case 
are,  among  others,  first,  that  it  is  necessary  to  keep  the  furnaces  con- 
stantly heated,  because  it  takes  at  least  twelve  hours  to  raise  them  to 
a  heat  sufficient  for  melting  glass ;  secondly,  it  is  necessary  that  the 
pots  used  for  melting  the  glass  should  always  be  supplied  with  metal, 
as  otherwise  they  would  in  all  probability  break",  and,  thirdly,  it  is 
necessary  that  the  metal  in  the  pots  should  be  used  up  within  twelve 
or  eighteen  hours,  as  it  would  otherwise  become  of  an  inferior  quali- 
ty to  that  intended ;  that,  in  order  to  keep  up  the  furnaces  to  a  proper 
heat,  it  is  necessary  that  some  competent  person  should  be  always  in 
attendance  to  watch  them ;  and  that  the  expense  of  such  attendance 
and  the  consumption  of  fuel  would  be  wasted,  were  not  the  work  to 
be  continued  during  the  night.  Then  there  was  an  affidavit  of  ano- 
ther glass  manufacturer,  who  said  he  had  visited  and  examined  the 
defendant's  factory,  and  had  examined  his  blowing-irons  and  chest- 
knives,  and  he  said  that  while  the  door  of  the  factory  was  kept  closed, 
it  would  be  impossible  for  any  person  residing  in  the  houses  de9igna- 
ted  by  the  plaintiff  to  hear  any  noise  occasioned  by  striking  the  moils 
from  the  blowing-irons ;  and  that  if  the  door  of  the  factory  were  kept 
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open,  it  was  utterly  impossible  that  the  noise  occasioned  by  cleaning 
off  the  moils  from  the  blowing  irons,  could  disturb  the  rest  of  the 
persons  residing  at  those  houses,  or  prevent  their  sleeping  during  ther 
night 
Such  was  the  material  evidence  on  both  sides. 

Bacon  and  X  7.  Humphry^  tot  the  motion. 

The  Vice-Chancellor,  before  hearing  them  upon  the  merits,  sug- 
gested a  preliminary  difficulty  arising  out  of  the  frame  of  the  suit; 
whether  the  plaintiff  could  sue  alone,  or  by  her  next  friend,  in  respect 
of  a  personal  nuisance  to  herself  and  her  husband.  If  she  sues  only 
on  the  ground  of  injury  to  her  property,  that  is  not  of  itself  a  nui- 
sance. Suppose  the  plaintiff  was  away  at  a  great  distance  from  her 
property,  and  the  bill  alleged  great  injury  to  the  value  of  her  property, 
but  no  personal  annoyance  to  herself;  it  has  been  repeatedly  decided 
that  mere  diminution  of  value  in  property,  is  not  a  ground  of  pro- 
ceeding as  for  a  nuisance. 

Bacon  and  Humphry  cited  ElmMrst  v.  Spencer^  2  McN.  &  Gor.  45, 
and  SoUau  v.  De  Held,  2  Sim.  N.  S.  133 ;  s.  c.  9  Eng.  Rep.  104.  This 
is  a  case  of  mixed  kind :  it  is  injury  to  property,  productive  of  nui- 
sance. It  is  not  mere  nuisance  personally  to  the  plaintiff  and  her  hus- 
band, but  it  is  that  species  of  annoyance  which  prevents  her,  through 
herself  and  through  her  tenants,  from  enjoying  her  property  in  the  way 
in  which  she  is  entitled  to  enjoy  it,  namely  as  her  separate  estate,  u 
would  be  improper  to  join  her  husband  with  her,  because  the  nuisance 
is  not  mere  personal  nuisance,  but  nuisance  combined  with  injury  to 
property ;  and  he  has  no  interest  in  the  property.  It  may  be  true  that 
mere  depreciation  of  property  is  no  nuisance ;  but  all  nuisance  is  in 
respect  of  the  enjoyment  of  some  right  of  property ;  and  there  can 
be  no  nuisance  in  point  of  law,  except  as  connected  with  some  such 
enjoyment. 

Daniel  and  Elderton,  for  the  defendant,  were  not  called  upon. 

The  Vice-Chancellor.  The  question  now  before  me  is,  whether, 
until  an  action  has  been  brought,  the  defendant  ought  to  be  restrained 
from  carrying  on  his  works ;  that  is  the  only  question.  It  is  not  dis- 
puted that  this  court  cannot  permanently  restrain  acts  alleged  to  be 
nuisance,  until  a  court  of  law  has  declared  that  they  do  constitute 
nuisance.  If  in  the  interim,  on  a  bill  being  filed,  I  restrain  the  de- 
fendant, I  am  pro  tanto  acting  on  the  assumption  that  there  is  a  nui- 
sance. Now,  no  doubt  if  the  nuisance,  supposing  it  to  be  one  in 
point  of  law,  was  one  of  an  irremediable  kind,  one  not  capable  of 
compensation,  this  court  might  impose  terms,  pending  the  trial  of  the 
question  of  nuisance,  to  protect  the  property  in  its  existing  state* 
But  in  a  case  where  the  only  questions  are  mere  inconvenience  to  the 
parties  by  the  alleged  noise  disturbing  more  or  less  their  sleep,  or  in 
reference  to  the  diminution  of  value  of  the  plaintiff's  property ;  in 
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either  case  the  injury  is  not  irremediable,  but  is  capable  of  compen- 
sation in  damages.  I  feel  so  much  doubt,  also,  whether  the  plaintiff 
can  maintain  this  suit  at  all,  that  I  should  feel  great  difficulty  on  that 
ground  alone ;  and  on  the  whole,  until  it  shall  first  have  been  dete^ 
mined  at  law  that  there  is  a  nuisance ;  and,  secondly,  that,  if  there  is 
a  nuisance,  the  plaintiff  has  taken  the  right  course,  considering  that 
this  bill  rests,  as  it  appears  to  me  that  it  does,  merely  on  the  ground 
of  diminution  in  value  of  the  property ;  I  think  that  the  only  order 
that  I  can  make  will  be  for  the  motion  to  stand  over,  with  liberty  for 
the  plaintiff  to  bring  such  action  as  she  may  be  advised. 


Eit  parte  Kennedy  and  others  in  the  Matter  of  John  Entwistle,  a 

Bankrupt.* 

May  28,  1852. 

Bankruptcy -^  Joint  and  Several  Estate — Dividend  —  Partnership. 

Where  there  was  joint  estate  to  the  amount  of  13/.: — 

Bdd,  that  the  joint  creditors  could  not  recciire  dividends  from  the  separate  estate,  nntil  all 
the  separate  creditors  were  paid  in  full,  although  it  did  not  appear  that  after  payment  of 
costs  any  part  of  the  13/.  would  remain  for  distribution. 

This  was  the  appeal  of  joint  creditors  of  a  firm,  in  which  the  bank- 
rupt had  been  a  partner,  against  the  decision  of  Mr.  Commissioner 
Skirrow,  refusing  to  permit  the  appellants  to  receive  dividends  out 
of  the  separate  estate,  before  the  separate  creditors  had  been  paid  in 
full. 

The  bankrupt  had  been  in  partnership  up  to  the  30th  of  Septem- 
ber, 1851,  with  one  Isaac  Orrell,  but  the  partnership  was  dissolved  as 
firom  that  day  by  notice  of  dissolution,  dated  the  1st  of  October,  1851, 
and  gazetted  on  the  7th  of  October.  A  bond  was  then  given  by  the 
bankrupt,  dated  the  1st  of  October,  to  Isaac  Orrell,  conditioned  for 
payment  of  607/.  on  demand.  On  the  dissolution  of  the  partnership 
there  was  no  written  contract,  but,  according  to  the  arrangement  then 
made,  the  sole  possession  of  all  the  partnership  property  was  delivered 
to  the  bankrupt,  who  had  the  sole  ownership  of  it  afterwards,  and 
continued  the  business  on  his  own  account,  and  in  his  own  name,  on 
the  terms  of  paying  all  the  partnership  debts. 

The  bankrupt  continued  the  separate  trading  until  the  13th  of 
November,  1851,  when  the  petition  on  which  the  adjudication  was 
made  was  filed  against  him  by  one  of  his  separate  creditors,  upon  a 
declaration  of  insolvency.     Afterwards  Orrell  became  bankrupt. 

1  2  De  Gex,  Mac.  &  Gor.  228. 
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Evidence  was  adduced  by  which  the  commissioner  held  it  to  be 
proved  that  there  was  joint  estate  in  hand  for  distribution  amongst 
the  joint  creditors,  to  the  amount  of  13/.  45.  5d.j  consisting  of  book 
debts  which  had  been  collected  by  the  official  assignee,  and  he  there- 
fore held,  that  the  joint  creditors  were  not  entitled  to  be  admitted  to 
receive  dividends  upon  the  separate  estate  of  Entwistle,  until  his 
separate  creditors  had  been  paid. 

Swansion  and  Dickinson^  for  the  appellants.    • 

In  order  to  exclude  the  rights  of  joint  creditors  to  receive  dividends 
from  the  separate  estate,  there  must  be*  a  joint  estate  to  some  extent 
available  for  the  purposes  of  a  dividend.  In  this  case  the  joint  estate 
would  be  exhausted  by  costs,  the  portion  of  which  payable  out  of  the 
joint  estate  would  no  doubt  exceed  13/.  In  Ex  parte  Hilly  2  B.  &  P. 
N.  R.  191,  note ;  see  also  Ex  parte  Birley,  2  M.  D.  &  D.  354,  Lord 
Eldon  said :  <<  Joint  effects  mean  such  as  are  under  the  administration 
of  assignees  to  distribute,  not  as  in  this  case,  where  the  only  joint 
effects  were  those  pledged  to  the  petitioners  to  more  than  the  amount^ 
And  in  Ex  parte  Peake^  2  Rose,  54,  Lord  Eldon  said,  that  if  the  joint 
property  were  such  that  any  attempt  to  realize  it  would  be  desperate, 
that  would  not  exclude  the  joint  creditors  from  receiving  dividends 
out  of  the  separate  estate. 

Bacon  and  Smythe  were  for  the  separate  creditors. 

Asplandj  for  the  assignees. 

Knight  Bruce,  L.  J.,  referred  to  an  unreported  case  of  Ex  parte  Clay^ 
decided  by  Lord  Eldon,  in  1808,  and  mentioned  in  Christian's  Bank- 
rapt  Law,^  his  lordship  requested  the  Registrar  to  look  at  the  entry  of 

*  Vol  n.  p.  820.    The  following  is  the  entry  of  the  case  in  the  Secretary's  book :  — 

In  the  Matter  of  John  Bridge  and  S.  and  G.  Ebalb,  Bankrupts. 

Maj  2,  1808. 

Whereas,  Thomas  Clay,  of  Liverpool,  in  the  county  of  Lancaster,  ironmonger,  for  and 
on  behalf  of  himself,  and  all  other  tne  joint  creditors  of  the  said  bankrupts,  did,  on  the 
12th  of  February  last,  prefer  his  petition  to  me,  showinff  that  in  Trinity  term  last,  the 
petitioner  presented  to  me  his  petition  in  the  said  baiuLruptcy,  stating  that  a  commis- 
lioD  of  bankrupt  under  the  Great  Seal  of  Great  Britain,  bearing  date  at  Westminster, 
on  the  $th  of  August,  in  the  year  of  our  Lord,  1806,  had  been  awarded  and  issued 
^gainst  the  bankrupts,  by  name  and  description  of  John  Bridge  and  Henry  Keale,  late 
of  Lirerpool,  in  the  county  of  Lancaster,  merchants  and  copartners,  under  which  they 
had  been  duly  declared  bankrupts,  and  Joseph  Ward  and  William  Critchlow,  of  Liyer- 
pool,  merchants,  had  been  duly  appointed  assignees  of  their  estate  and  effects,  and  an 
MBgmnent  of  the  same  had  been  executed  to  them  by  the  major  part  of  the  commis- 
sooers  in  the  said  commission  named  and  authorized ;  and  by  rirtue  thereof  the  said 
SB^ees  had  possessed  themselTcs  of  the  respective  separate  estate  and  effects  of  the 
sakf  bankrupts,  but  that  the  assignees  had  not  possessed  themselves  of  any  joint  pro- 

Digitized  by  VjO'OQ IC 


162  COURTS  OF   CHANCERY,  1853. 

Ex  parts  Kenned  J. 

this  case  in  the  secretary's  book,  and  unless  the  petitioner's  coansel 
should  think  it  worth  while,  after  referring  to  the  entry,  to  have  the 
principal  case  mentioned  again,  it  was  ordered  that  the  petition 
should  be  dismissed,  and  that  the  petitioners  should  pay  the  costs  of 


perty,  estate,  or  effects  of  the  said  bankrupts,  there  being  no  such  joint  property,  estate, 
or  effects  in  existence,  the  copartnership  between  them  having  lon^  since  ceased,  and 
the  copartnership  effects  havingbeen  long  a^  exhausted  or  divided  between  and 
received  by  ihem  individually.  That  the  petitioner  had,  at  a  meeting  of  the  said  oooi- 
missioners,  proved  a  debt  under  the  said  commission,  owing  to  him  fix>m  the  said  bank- 
rupts in  copartnership,  on  their  aforesaid  copartnership  account,  and  several  other 
persons  had  also  proved  joint  debts  under  the  same  circumstances.  That  several  per- 
sons had  also  proved,  under. the  said  commission,  separate  debts,  owii^fixnn  eaek  c^ 
the  said  banlmipts  individually  to  them  on  their  separate  account  That  unless  the 
petitioner,  and  the  said  several  joint  creditors  were  permitted  to  receive  dividends 
equallpr  with  the  said  separate  creditors,  from  the  separate  estate  and  effects  of  each  of 
the  said  bankrupts,  they  would  be  wholly  remediless  under  the  said  commission,  inas- 
much as  there  were  not  any  joint  effects  of  the  said  bankrupts,  and  as  tfaus  s^taiate 
effects  of  the  said  bankrupts  would  not  suffice  to  discharge  his  separate  and  individml 
debts.  And  the  petitioner  therefore  prayed,  that  the  said  commissioners  might  be 
directed  to  order  dividends  to  be  paid  to  him,  and  to  the  said  other  joint  creditors  of 
the  said  bankrupts,  who  had  or  should  prove  their  debts  under  the  said  commiasioD, 
from  the  separate  estate  and  effects  of  each  of  the  said  bankrupts,  equally  with  tbe 
separate  creditors  of  each  of  the  said  bankrupts  respectively,  who  had  or  shoiuld  proT6 
their  debts  under  the  said  commission,  until  satisfaction  (k  their  aforesaid  debts,  and 
that  the  costs  of  that  application  might  be  paid  out  of  the  said  separate  estates,  or  that 
I  would  make  such  other  order  therein,  as  to  me  should  seem  proper.  And  the  peti- 
tioner fiirther  showed,  that  an  affidavit  of  the  facts  stated  in  the  saia  petition,  was  duly 
made  by  the  said  petitioner  and  filed  in  support  of  the  same,  and  that  the  said  John 
Bridge,  one  of  the  said  bankruj^ts,  duly  made  and  filed  an  affidavit  in  oppoaitian 
thereto,  and  therein  stated,  that  m  the  year  1800,  he,  the  deponent,  John  Bridge, 
together  with  the  said  Hennr  Eeale,  and  with  Francis  StoweU,  then  deceased,  pur- 
chased a  briff,  called  the  Wul,  and  that  there  were  then  partner^p  books  provided 
for  the  said  deponent,  and  the  said  Henry  Eeale,  in  which  the  transactions  or  Bridge, 
Keale,  and  StoweU,  were  entered ;  and  that  in  the  month  of  August,  1801,  the  said 
deponent,  together  with  the  said  Henry  Keale,  and  James  Mozley,  and  Robert  Harri- 
son, purchased  a  ship  called  the  Lady  Frances,  and  it  was  agreed  between  them,  that 
he,  the  said  deponent  should  hold  &ye  sixteenths,  the  said  Henry  Eeale  four  sixteenths, 
the  said  James  Mozley  fcftir  sixteenths,  and  the  said  Bobert  Hurison  three  sixteenths; 
and  the  said  parties  paid  for  the  said  ship  in  the  aforesaid  proportions,  each  supplying 
his  own  sharo  of  the  advance,  and  also  nmds  for  the  money  bills,  for  the  outfit,  m  the 
like  proportions ;  but  when  the  credit  bills  for  the  outfit  became  payable,  the  said  de- 
ponent paid  a  larger  share  of  them  than  was  his  just  proportion,  and  there  then  re- 
mained due,  as  a  proportion  which  ought  to  be  paid  by  me  said  James  Mozley  to 
Messrs.  John  Piatt  &  Co.,  a  sum  of  about  73/.  for  goods  sold  and  delivered,  and  to  the 
said  deponent,  for  over  advances,  the  sum  of  ISOL  and  upwards,  and  to  the  said  depo- 
nent from  the  said  Robert  Harrison,  the  sum  of  9/.  and  upwards  for  over  advances ; 
and  that  the  said  Francis  StoweU,  after  performing  two  vovages  in  the  brig  Will,  oM 
his  share  of  the  said  vessel  to  the  said  deponent,  which  made  the  interest  of  him,  the 
said  deponent,  and  the  said  Henry  Eeale«  in  the  said  brig  equal,  and  thero  were  then 
debts  remaining  due  from  the  said  last-mentioned  ownery  of  Bridge  k  EeiUe,  amount- 
ing to  the  sum  of  700/.  and  upwards,  and  thero  wero  no  joint  debts  or  other  effects  of 
the  said  partnership  of  Bridge  &  EeaJe,  except  an  old  stool  and  map  of  small  value, 
and  except  a  debt  of  250/.  lU.  Sd,  due  from  Joseph  HaUe,  who  was  captain  of  the  said 
last-mentioned  brig,  and  had  sailed  as  the  said  deponent  had  heard  and  believed,  as 
master  of  a  vessel  from  America ;  and  the  said  deponent  had  heard  that  he  occasionaUy 
sailed  to  London.  And  the  said  deponent  further  stated,  that  the  said  debt  had  been 
owinff  for  throe  years  and  upwards;  and  that  the  said  deponent,  about  the  month  of 
March,  1804,  caused  a  writ  to  be  issued  out  against  the  said  Joseph  Haile,  but  he  got 


Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1853.  153 

Ex  pwrU  Kennedj. 

the  opposing  creditors,  Messrs.  Walker;   and  the  assignees'  costs 
should  come  out  of  the  estate. 

The  case  was  not  mentioned  again. 


to  aea  before  it  could  be  execnt^  and  the  said  deponent  had  not  since  seen  him  or  had 
any  certain  information  respecting  him,  on  which  he  could  depend.  And  the  petitioners 
farther  showed,  that  on  the  said  petition  coming  on  for  determination,  the  Lord  High 
ChanceUor,  upon  hearing  the  said  petition  read,  and  what  was  alleged  by  the  counsel 
for  the  petitioner,  and  auo  for  the  separate  estate,  and  also  for  the  assignees,  ordered 
that  the  said  petition  should  be,  and  the  same  was  thereby  dismissed.  And  the  peti- 
tioner further  showed,  that  the  sum  of  180/.  and  upwards,  claimed  in  the  said  affidavit 
of  the  said  bankrupt,  to  be  due  to  his  estate  for  over  ^vances  on  the  ship  Lady 
Frances  therein  mentioned,  and  of  9/.  and  upwards,  therein  also  stated  to  be  due  from 
Robert  Harrison  to  his  estate,  are,  as  the  petitioner  is  advised,  the  separate  property 
of  the  estate  of  the  said  bankrupt,  John  Bridge,  and  not  the  joint  pn^rty  of  nim  and 
any  other  persons  or  person.  That  the  old  stool  and  map  mentioned  m  the  said  affida- 
vit as  the  property  of^the  said  bankrupts.  Bridge  and  Eeale,  have  been,  since  the  said 
petition  was  so  dismissed,  sold  fairly  apd  bona  JidCj  by  public  auction  at  Liverpool 
aforesaid,  and  produced  the  gross  sum  of  Bs,  6d.  only;  and  that  the  debt  of  250/.  11<. 
Sd.  ther^  mentioned  to  be  due  from  Joseph  Haile,  was,  after  the  said  petition  had 
been  so  dismissed,  fidriy  and  bona  fide  sold  oy  public  auction  at  Liverpool  aforesaid, 
after  the  same  had  been  duly  advertised  for  such  sale  in  the  London  Gazette  and 
Liverpool  public  newspapers  in  the  usual  manner,  and  that  the  same  produced  the 
gross  sum  of  9L  and  no  more ;  and  that  the  expenses  attending  the  aforesaid  sales,  and 
of  a  reasonable  proportion  of  the  charges  of  the  said  commission  of  bankruptcy,  as 
affecting  the  said  joint  property,  will  exceed  the  proceeds  of  sach  sales ;  and  the  peti- 
tioner is  advised  that  said  last-mentioned  debt  of  250/.  lU.  Sd,  is,  as  appears  from  the 
sud  affidavit,  a  debt  due  to  tiie  said  bankrupts,  Bridge  and  Eeale,  in  their  capacity  o^ 
and  as  surviving  oartners  of  Francis  Stowefi,  deceased,  therein  named ;  and  that  Inhere 
are  debts  owing  utMn  them  as  such  surviving  partners,  to  a  considerable  amount;  and 
that  there  are  Sso  debts  owing  from  the  said  oankrupts^  Bridge  and  Keale,  joindy,  in 
their  own  ri^t,  and  contracted  since  the  said  Francis  Stowell  ceased  ip  be  m  copart- 
nership with  them,  to  the  amount  of  700/.  and  upwards ;  and  that  there  are  no  effects 
whatever  of  the  said  bankrupts.  Bridge  and  Keale,  save  and  except  the  proceeds  of 
the  said  stool  and  map ;  and  therefore  praying,  that  the  said  commissioners  might  be 
directed  to  order  dividends  to  be  paid  to  nim,  and  to  the  said  other  joint  creditors  of 
the  said  bankrupts.  Bridge  &  Eeale,  who  have  already  proved,  or  who  should  prove 
tbeir  respective  debts  under  the  said  conunission  from  the  separate  estate  and  effects 
of  each  of  the  said  bankrupts,  equally  with  the  separate  creditors  of  each  of  the  said 
bankrupts  respectively  who  had  proved  or  shoula  prove  tiieir  debts  under  the  said 
commission,  until  satis&ction  of  their  aforesaid  debts ;  and  that  the  costs  of  this  appli- 
cation might  be  paid  out  of  the  said  separate  estates,  or  that  I  would  make  such  other 
order  therein  as  to  me  should  seem  proper. 

Now,  upon  hearing  the  petition  read,  and  what  was  alleged  by  the  counsel  for  the 
petitioner,  and  also  for  the  assignees,  and  likewise  for  the  separate  creditors,  I  do  de- 
clare that  the  ]>etit]oner  is  not  entitled  to  prove  as  against  the  separate  estates,  and  do 
therefore  dianuss  the  said  petition.  And  I  do  order  that  the  costs  occasioned  by  tins 
applicition  to  the  said  assignees,  be  paid  out  of  the  separate  estates  of  the  said  bankrupts, 
and  let  the  separate  creditors  o(  the  said  bankrupts,  who  appear  in  opposition  to  this 
and  the  former  petition,  be  paid  their  costs  of  such  several  applications  out  of  the  said 
separate  estates,  such  respective  costs  to  be  settled  by  the  said  commissioners,  if  the 
parties  differ  about  the  same. 
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In  the  Matter  of  Waugh's  Trust. 

January  14,  and  21, 1852. 

Lunatic  Trustee  — Jurisdiction  of  Lords  Justices. 

SembU,  that  the  Lords  Jostices  intrusted  by  warrant  nnder  the  sien-mannal  to  make  orders 
in  lanacy,  have  jurisdiction  to  make  a  vesting  order  under  the  Trustee  Act,  where  the  heir 
of  the  sunriror's  trustee  is  of  unsound  mind ;  but  for  greater  certainty,  the  Lord  Chancellor 
made  the  order. 

J.  V.  Prior  applied  for  an  order  under  the  Trustee  Act,  1850, 
vesting  certain  trust  estates  in  a  new  trustee  appointed  in  the  place 
of  a  deceased  trustee  whose  heir  at  law  was  of  unsound  mind, 
although  not  so  found  by  inquisition. 

Lord  Cranworth,  L.  J.  The  statute  which  constitutes  this  court, 
14  &  15  Vict.  c.  83,  enacts  in  sect  13,  that  '<  nothing  therein  contained 
shall  affect  any  of  the  powers,  duties,  or  authorities  of  the  Lord 
Chancellor,  under  and  by  virtue  of  any  appointment  under  the  sign- 
manual  of  the  crown,  as  having  the  custody  of  the  persons  and 
estates  of  lunatics."  It  is  true  that  we  also  are  now  exercising  a 
jurisdiction  in  lunacy  by  a  warrant  under  the  sign-manual ;  but  then 
the  Trustee  Act,  1850,  like  the  former  act,  1  Win.  4,  c  60,  only  autho- 
rizes the  Lord  Chancellor,  intrusted  as  therein  mentioned,  to  do  what 
is  here  asked.  It  seems  to  us  that  it  would  be  safer  to  make  the 
application  to  the  Lord  Chancellor,  who  strictly  comes  within  the 
words  of  the  statute.  We  do  not  mean  to  say  that  we  have  not  the 
power,  but  we  think  the  point  one  well  worthy  of  consideration. 
Had  the  statute  contained,  after  the  words  "  Lord  Chancellor,"  the 
words  '^  or  other  person  or  persons  intrusted  as  aforesaid,"  or  some 
such  words,  the  case  would  have  been  free  from  the  difficulty. 

Knight  Bruce,  L.  J.  If  that  which  my  learned  brother  has  sug- 
gested be  the  true  construction  of  the  act  —  and  I  must  desire  not  to 
be  considered  as  dissenting  from  it  —  we  should  do  no  service  to  the 
petitioner ;  for  if  we  were  to  make  the  order,  and  the  property  were 
subsequently  offered  for  sale,  some  objection  would  probably  be  taken 
by  the  conveyancers.  The  crown  appoints  an  officer  or  officers  to 
exercise  jurisdiction  and  perform  Certain  functions  in  lunacy.  The 
warrant  which  gives  to  this  court  its  jurisdiction  directs  that  the  Lord 
Chancellor  or  the  Lords  Justices,  or  his  lordship  and  either  of  the 
Loi:ds  Justices,  shall  adjudicate  in  matters  of  this  nature.  The  sec- 
tion of  the  statute  which  has  been  referred  to,  speaks  certainly  of  the 
Lord  Chancellor  only.  We  have  called  your  attention  to  this  point; 
but  if  you  like  to  hazard  the  difficulties  which  may  hereafter  arise 
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when  the  property  shall  be  dealt  with,  we  may  be  disposed  to  mak6 
the  order. 

The  matter  was  afterwards  brought  before  the  Lord  Chancellor, 
who  made  the  order,  saying,  that  although  this  was  the  safer  course, 
his  lordship  considered  that  the  Lords  Justices  had  jurisdiction  under 
the  act  to  deal  with  the  case. 


TURNBULL  V.  WaRNB.' 
April  19, 1852. 

Practice —  Claim —  Defenda/rU  allowed  to  sue  out  Summons. 

Where  the  plaintiff  omitted  to  prosecate  an  order  npon  a  daim :  — 

Held,  ihtX  the  court  might  give  a  defendant  leaye  to  sne  out  writs  of  summons,  to  bring 
before  the  Master  the  parties  required  by  the  terms  of  the  order. 

This  was  a  motion  on  behalf  of  a  defendant  to  a  claim,  for  leave 
to  sue  out  a  writ  of  summons  under  the  18th  order  of  April,  1850, 
for  the  purpose  of  bringing  before  the  court,  as  defendants  to  the 
claim,  certain  persons  who  bad  been  certified  by  the  Master  to  be 
necessary  parties  to  the  suit  By  the  order  made  on  the  hearing  of 
the  claim,  the  Master  was  to  proceed  on  being  satisfied  that  all  neces- 
sary parties  had  been  served  with  writs  of  summons.  The  plaintiff 
had  not  taken  any  steps  under  the  order.  The  application  was  origin- 
ally macfe  to  Turner,  V.  C,  who  doubted  whether  he  could  make  the 
order,  the  18th  order  only  giving  to  a  plaintiff  the  power  of  suing  out 
the  writ. 

W.  D.  Lewis^  supported  the  application. 

Their  lordships  considered  that  the  word  "  plaintiff,"  in  the  18th 
order,  might  mean  the  party  prosecuting  the  decree,  but  that  at  all 
events  the  court  had  general  authority  to  make  such  an  order  as  was 
sought ;  and  the  order  was  made  accordingly. 
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Newall  V.  Wilson.' 
March  80,  81,  and  April  7, 15, 17, 1852. 

^Patent  —  Injunction  ioithout  Action. 

Where  a  patent  had  been  in  force  for  twelve  years,  and  had  been  the  subject  of  four  sniu 
a^nst  different  persons,  all  of  which  terminated  farorably  to  the  patentee,  and  in  two  of 
wnich  Terdicts  h&d  been  given  in  favor  of  the  validity  of  the  patent :  — 

Hdd^  that,  in  a  fifth  case,  the  patentee  was  entitled  to  an  injunction,  pending  the  trial  of  tfao 
legal  right,  although  a  fresh  fact  was  brought  forward,  tending  to  imp^idi  the  novelty  of 
the  invention.  A  patentee  does  not  acquiesce  in  the  infringement  of  his  patent,  by  omit- 
ting to  proceed  by  Kire  fada*  to  set  aside  a  subsequent  patent  extending  to  part  of  his 
invention,  unless  such  subsequent  patent  is  put  in  practice. 

An  allegation  as  to  the  defendant's  inability  to  be  answerable  in  damages :  — 

Hddf  not  irrelevant,  upon  a  motion  for  an  injunction  against  the  infringement  of  a  patent 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the  Rolls, 
of  a  motion  for  an  injunction  to  restrain  the  infringement  of  a  patent. 

The  letters-patent  were  dated  the  7th  of  August,  1840,  and  were 
for  the  sale  and  use,  for  fourteen  years,  of  certain  improvements  ia 
wire  ropes,  (whereby  the  individual  wires  were  prevented  from  beings 
twisted  in  themselves,)  and  in  the  machinery  for  making  such  ropes. 

The  specification  had  been  duly  enrolled. 

The  bill  and  the  affidavits  in  support  of  the  motion  stated,  among 
other  things,  the  particulars  of  former  suits  against  other  persons,  in 
which  the  validity  of  the  patent  had  been  in  dispute. 

One  of  these  was  a  suit  instituted  in  1841  arainst  a  defendant 
named  Andrew  Smith,  who  thereupon  desisted  uova  infringing  the 
patent 

Another  suit  was  instituted  in  1844  by  the  plainti£&,  against  certain 
persons  carrying  on  business  as  rope  manufacturers  at  Sunderland, 
under  the  style  of  Rowland,  Webster,  &  Son.  In  this  suit  a  motion 
for  an  injunction  had  been  ordered  to  stand  over,  for  an  action  to  be 
brought  to  try  the  validity  of  the  patent.  The  action  had  been 
brought ;  the  jurv  had  found  a  verdict  for  the  plaintiff  on  all  the 
issues,  the  judge  having  certified  that  the  validity  of  the  patent  had 
come  in  question  on  the  trial.  Messrs.  Rowland,  Webster,  &  Son 
obtained  a  rule  to  show  cause  why  a  new  trial  should  not  be  directed, 
but  afterwards  submitted  to  the  verdict,  and  took  a  license  from  the 
plaintiff!     They  had  paid  since  large  sums  by  way  of  royalty. 

Another  of  the  suits  was  instituted  by  the  plaintiff  in  December, 
1850,  against  certain  defendants  named  Wilkins  &  Weatherly,  in 
which  the  same  course  had  been  taken  on  a  motion  for  an  injunction, 
and  in  which  an  injunction  had  been  actually  granted  after  trial  at 
law,  and  was  still  in  force. 

A  fourth  suit  was  instituted  in  1851  by  the  plaintiff  against  a 

1  2  De  Gex,  Mac  &  Gor.  282. 

Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1853.  157 

Newftll  V.  Wilson. 

defendant  named  Edward  Weatherly,  who  had  succeeded  Messrs. 
Wilkins  &  Weatherly  in  their  business.  In  this  suit  an  injunction 
was  at  once  granted  on  an  ez  parte  application,  atid  no  application 
had  been  made  to  dissolve  it    .  / 

The  present  bill,  and  the  plaintiff's  affidavit  in  support  of  the 
motion,  stated  instances  of  infringement  by  the  defendant,  and  that 
the  defendant  was  not  a  person  of  any  capital  or  property,  from  whom 
the  plaintiff  could  recover  damages. 

The  affidavits  in  opposition  to  the  motion  contained  statements 
impeaching  the  novelty  of  the  manufacture.  They  stated  that  in 
1832  a  similar  manufacture  had  been  in  use  in  Haydock  Colliery.  A 
number  of  a  periodical  publication  called  The  Mining  Review,  pub^ 
lished  in  1837,  was  also  produced,  in  which  an  account  was  given  of 
a  mode  of  making  wire  ropes,  invented  by  a  Mr.  Albert,  and  prac- 
tised in  the  Hartz  Mountains,  which,  it  was  contended,  was  the  same 
as  that  which  the  plaintiff  had  attempted  to  protect  by  the  patent  in 
question.  It  was  stated  that  this  publication  had  not  been  adverted 
to  in  the  former  suits.  Other  statements  in  the  affidavit  were  made 
to  show  that  the  plaintiff's  enjoyment  of  the  patent  had  not  been 
exclusive. 

Bethellj  Botipell,  and  Cairns^  for  the  plaintiff,  the  appellant  After 
an  enjoyment  of  twelve  years,  and  the  establishment  of  the  validity 
of  the  patent  in  three  distinct  suits,  the  plaintiff  is,  according  to  the 
ordinary  practice  of  the  court,  at  all  events  entitled  to  an  injunction 
pending  any  proceeding  at  law  which  the  court  may  think  fit  to  pre- 
scribe, if  in  such  circumstances  it  should  indeed  prescribe  any.  Much 
less  strong  primd  fade  evidence  has  been  held  sufficient  to  entitle  a 
plaintiff  to  an  injunction,  the  principle  being,  that  when  the  public 
has  thus  acquiesced  in  the  validity  of  a  patent,  the  patentee  ought  to 
be  protected  until  his  title  is  successfully  disputed. 

They  cited  Harmer  v.  Plane,  14  Ves.  13;  Hill  v.  Thompson,  3 
Mer.  622 ;  Stevens  v.  Keating,  2  Ph.  333 ;  and  see  Bridson  v.  Beneike, 
12  Beav.  3 ;  Caldwell  v.  Van  VHsenger,  9  Hare,  423 ;  s.  c.  9  Eng. 
Rep.  51. 

A.  Cockbum,  and  Selwyn,  for  thie  defendant  The  circumstance  of 
the  publication  in  the  Mining  Review,  not  having  been  before  the 
court  in  the  former  proceedings,  prevents  their  aflecting  the  present 
motion. 

Moreover,  the  letters-patent  are  misstated  upon  the  bill;  for  on 
referring  to  an  office  copy  of  them,  it  appears  that  the  plaintiff  repre- 
sented to  the  crown  that  the  invention  was  partly  communicated  to 
bim  by  a  foreigner  residing  abroad ;  whereas  the  bill  and  the  plain- 
tiff's affidavit  states  that  he  was  himself  the  true  and  first  inventor, 
and  that  he  so  represented  himself  in  his  petition  to  the  crown. 
Such  a  misrepresentation  is  in  itself  sufficient  to  prevent  him  from 
obtaining  an  injunction.  And  when  challenged  by  our  affidavits  to 
state  the  name  and  residence  of  the  foreigner,  the  pledntiff  does 
neither,  leaving  the  court,  therefore,  to  infer  that  the  representation  to 
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the  crown  was  untrue,  and  that  the  invention  was  not  communicated 
to  any  extent  by  a  foreigner  resident  abroad. 

They  cited  Perry  v.  Truefitt,  6  Beav.  66 ;  Pidding  v.  HowCy  8  Sim. 
477 ;  Minler  v.  Wells,  Webst.  127,  and  Collard  v.  AUisoHj  4  Myl.  & 
Cr.  487. 

During  the  argument  for  the  defendant,  a  proposal  was  made  on 
behalf  of  the  plaintiff  to  forego  the  injunction  on  the  defendant 
giving  security  for  damages.  The  case  stood  over  for  the  security  to 
be  arranged,  and  the  argument  was  afterwards  resumed,  the  security 
not  having  been  agreed  upon. 

April  17.  Knight  Bruce,  L.  J.  The  first  question  upon  this 
motion  is,  whether  the  letters-patent,  on  which  the  plaintiff  grounds 
his  case,  have  been  shown  to  be  bad  in  law.  In  my  opinion  they 
have  not  The  utmost  extent  to  which  the  defendant  has  succeeded 
on  the  question  that  he  has  raised,  as  to  the  validity  of  the  patent,  is 
to  show  that  doubt  may  be  entertained  upon  it.  The  patent  is  of 
long  standing ;  as  a  contract  with  society  at  large,  it  has  been  allowed 
to  exist  for  several  years. 

Has  there  been  enjoyment  under  it  ?  Beyond  all  question  there 
has  been,  during  several  years.  While  the  patent  has  existed,  the 
plaintiff's  exclusive  right  has  been  actively  asserted,  and  has  in 
several  instances  been  submitted  to.  He  has  succeeded  upon  the 
question  of  validity,  at  least  once  if  not  more  than  once,  at  law,  ia 
circumstances  as  to  which  it  is  impossible  that  collusion  can  be 
alleged.  And  if  during  the  whole  time  for  which  the  patent  has 
subsisted  in  point  of  fact,  the  enjoyment  and  possession  cannot  be 
deemed  to  have  been  perfectly  exclusive  in  every  sense,  there  has 
been,  I  think,  considering  the  various  proceedings  which  have  taken 
place,  and  the  conduct  of  the  plaintiff  throughout,  as  well  as  the 
conduct  of  various  individuals  of  whom  complaint  has  been  made 
with  reference  to  the  subject  of  the  patent,  a  sufficiency  of  enjoy- 
ment to  bring  the  case  within  the  principle  enunciated  by  Lord 
Eldon  in  the  well-known  cases  of  Harmer  y.Plane^  14  Ves.  130;  and 
Hill  V.  Thompsony  3  Mer.  622. 

On  a  former  occasion  the  argument  was  broken  off  under  these 
circumstances.  There  had  been  aa  imputation  cast  by  the  plaintifPs 
evidence,  on  the  defendant's  means  to  answer  any  pecuniary  demand 
to  a  considerable  extent  which  might  be  made  upon  him.  Such 
questions  are  always  disagreeable,  and  often  irrelevant  I  cannot, 
however,  consider  that  upon  a  question  whether  an  injunction  shall 
issue  against  the  continued  invasion  of  a  patent  of  disputed  validity, 
where  the  court  has  to  consider  the  balance  of  inconvenience,  the 
state  of  the  circumstances  of  the  'defendant  is  altogether  without 
relevancy.  I  agree  that  it  ought  not  to  be  lightly  touched  upon,  or 
without  very  good  reason  made  the  subject  of  discussion.  Now, 
that  circumstance  and  others  seem  to  have  led,  during  the  argument 
of  the  defendant's  counsel,  to  a  proposal  on  the  part  of  the  plaintiff's 
counsel,  that  if  security  should  be  given  for  making  good  such  sums 
as  might  ultimately  in  the  cause  be  awarded  to  the  plaintiff  if  suc- 
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cessfiil,  the  plaintiff  would  consent  to  the  injunction  not  going,  care 
being  taken  to  procure  a  speedy  trial  of  the  question  at  law.  The 
offer  was  accepted,  and  it  was  distinctly  agre^  in  court  that  security 
without  limit  should  be  given ;  not  security  upon  property,  but  the 
suretyship  of  certain  substantial  persons  who  would  be  willing  to 
nndertake  that  the  defendant  should  pay  what  {\i  any)  sum  he  might 
in  the  result  be  held  liable  to  pay  in  the  suit.  The  matter  there  stood. 
Now  it  appears,  either  through  inability  to  obtain  that  suretyship,  as 
to  obtaimng  which  the  defendant  by  his  agent  expressed  confidence 
on  the  former  occasion,  or  for  some  other  reason,  that  suretyship  is 
not  now  to  be  given.  I  do  not  altogether  found  myself  on  this 
circumstance.  I  think  it,  however,  one  in  such  a  case  as  the  present 
not  to  be  disregarded. 

Upon  the  whole  I  am  of  opinion,  speaking  for  myself  alone,  (and 
I  have  no  reason  to  believe  that  Lord  Cranworth  differs  from  me,) 
that  upon  the  plaintiff  undertaking  to  abide  by  any  order  respecting 
damages,  which  the  court  shall  make  in  the  event  of  the  injunction 
bein^  dissolved  or  varied,  the  injunction  should  go  substantially,  in 
the  language  of  the  notice  of  motion,  which  I  suppose  is  in  the 
language  of  the  bill,  without  prejudice,  however,  to  any  question ; 
the  order  providing  for  a  speedy  trial,  as  to  which  we  shall  of  course 
listen  to  sny  suggestion  of  counsel  on  either  side. 

Cranworth,  L.  J.  I -entirely  take  the  same  view  of  this  case  as 
my  learned  brother. 

It  is  always  rather  a  delicate  and  somewhat  difficult  duty  that  the 
court  has  to  discharge,  in  granting  or  withholding  an  injunction  in 
cases  like  the  present  By  granting  it,  it  is  true,  risk  is  run  (as  Mr. 
Selwyn  has  pointed  out)  of  doing  considerable  damage,  for  which 
compensation  is  not  perhaps  always  capable  of  being  secured,  even 
by  the  undertaking  which  is  given  by  the  plaintiff,  by  the  defendant's 
works  being  stopped  for  a  longer  or  a  shorter  period  of  time.  But 
on  the  other  hand,  by  not  granting  the  injunction,  injury  to  an  indefi- 
nite extent  may  be  occasioned  to  the  plaintiff. 

What  is  then  to  be  the  rule  which  is  to  guide  the  discretion  of  the 
court  in  such  cases  ?  I  have  always  understood  that  the  principle  as 
laid  down  by  Lord  Eldon  in  that  case  of  Hill  v.  Thompson,  3  Mer. 
622,  is  that  upon  which  the  court  has  thought  it  most  safe  to  act ;  for 
sometimes,  not  actins  is  doing  as  much  injustice  as  acting ;  and  what 
Lord  Eldon  there  laid  down  is  this :  that  where  a  patent  has  been 
granted,  and  there  has  been  an  exclusive  possession  of  some  duration 
under  it,  the  court  will  interpose  by  injunction  without  putting  the 
party  previously  to  establish  the  validity  of  his  patent  by  an  action 
at  law.  But  where  the  patent  is  but  of  yesterday,  and  ilpon  an  ap- 
plication being  made  for  an  injunction,  it  is  endeavored  to  be  shown, 
in  opposition  to  it,  that  there  is  no  good  specification,  or  otherwise 
that  the  patent  ought  not  to  have  been  granted,  the  court  will  not 
from  its  own  notions  respecting  the  matter  in  dispute,  act  upon  the 
presumed  vcdidity  or  invalidity  of  the  patent,  without  the  right  hav- 
ing been  ascertained  by  a  previous  trial,  but  will  send  the  patentee  to 
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law  and  oblige  him  to  establish  the  validity  of  his  patent  in  a  court 
of  law,  before  it  will  grant  him  the  benefit  of  an  injunction. 

Now  I  have  rarely  seen  a  case  in  which  there  was  so  much  to  satisfy 
the  court  (speaking  for  myself)  of  exclusive  enjoyment,  as  there  is 
here.  The  patent  was  dated  in  1840 ;  it  seems  to  have  been  infringed 
(or,  at  least,  the  patentee  thought  it  was  infringed)  in  the  following 
year ;  for  in  the  month  of  August,  1841,  a  bill  was  filed  to  restrain  a 
person  of  the  name  of  Smith  from  violating  the  patent  The  suit 
did  not  proceed  further,  because  Smith  acceded  to  it.  That,  there- 
fore, was  not  so  strong  a  case  as  if  it  had  proceeded  to  adjudication ; 
but  as  far  as  the  plaintiff  was  concerned,  he  had  done  every  thing  in 
his  power  to  protect  his  right  or  alleged  right  He  proceeded  against 
the  person  who  appeared  to  have  infringed  the  patent,  and  that  per- 
son acquiesced  in  the  justice  of  the  proceeding.  Then  again,  three 
years  afterwards,  in  February,  1844,  another  bill  was  filed  against . 
Rowland,  Webster  &  Son.  No  injunction  was  there  granted.  I  sup- 
pose the  court  did  not  think  there  was  sufficient  evidence  of  exclusive 
enjoyment,  but  it  directed  an  action  to  be  brought,  which  was  accord- 
ingly tried  in  June  of  that  year,  and  the  plaintiff  succeeded.  The 
proceeding  stopped  there ;  why  ?  Because  the  defendant  then  acqui- 
esced and  took  a  license.  Thus  matters,  it  seems,  went  on  until  the 
year  1850,  in  the  latter  part  of  which  year  another  bill  was  filed 
against  Wilkins  &  Weatherly,  and  an  action  was  brought  against 
these  two  defendants,  the  court  declining  to -interfere  until  the  action 
was  tried.  The  action  was  tried,  and  in  that  action  the  plaintiff  ob- 
tained a  judgment,  and  the  injunction  was  granted.  Then  again,  in 
August  of  the  following  year  another  attempt  was  made.  A  bill  was 
filed  against  a  person  of  the  name  of  Weatherly,  and  an  injunction 
granted  ez  parte. 

Now  if  that  is  not  to  be  evidence  of  exclusive  enjoyment,  it  is  very 
difficult  to  say  what  is  to  be  evidence  upon  such  a  subject,  because  it 
is  clear  that  the  plaintiff  claimed  exclusive  enjoyment,  and  proceeded 
against  parties  who  interfered  with  that  enjoyment,  and  that  those 
proceedings  were  always  practically  successful,  and  in  one  instance 
at^ least,  successful  by  being  carried  to  the  utmost  extent 

This  seems  to  me  to  ntake  out  the  case  of  exclusive  enjoyment, 
and  the  attempts  that  have  been  made  to  show  that  there  was  not  an 
exclusive  enjoyment,  in  my  mind  wholly  fail.  Mr.  Selwyn  put  it 
thus :  that  in  1850  the  present  defendant  obtained  a  patent  for  an  in- 
vention, inconsistent  with  the  notion  of  the  validity  of  the  plaintiS^'s 
patent  Now  in  the  first  place,  upon  looking  at  the  defendant's  spe- 
cification, I  cannot  say  that  it  is,  of  necessity  at  least,  at  variance 
with  the  plaintiff's  patent ;  but  I  should  be  very  slow  to  hold  that  a 
party  was  bound  to  proceed  by  scire  facias^  6r  that  it  is  to  be  held 
that  he  has  not  had  the  exclusive  enjoyment  of  his  own  patent,  be- 
cause he  does  not  proceed  by  scire  facias  to  repeal  other  letters-patent, 
if  the  other  patentees  do  not  act  upon  the  latter.  A  good  deal  of 
evidence  was  given,  with  the  view  of  inducing  the  court  to  under- 
stand that  Mr.  Wilson  had  been  proceeding  to  manufacture  ropes  in 
a  manner  inconsistent  with  the  validity  of  the  plaintiff's  patent     I 
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think  the  evidence  upon  that  subject  fails.  It  may  be,  and  I  suspect 
it  is  true,  that  he  had  been  doing  so,  but  on  the  other  hand  it  is  clear 
that  the  plaintiff  was  setting  every  machine  in  motion  to  obtain  posi- 
tive evidence  of  infringement,  the  result  being,  that  he  could  not 
make  out  that  Mr.  Wilson  had  been  violating  his  patent  except  in  the 
instance  now  brought  forward.  The  moment  he  ascertained  that,  he 
instituted  these  proceedings. 

There  having  been  a  very  long  enjoyment  of  the  patent,  I  think 
this  court  is  bound  to  take  that,  as  such  primd  facie  evidence  of  the 
plaintiff's  right,  as  to  protect  him  by  an  interlocutory  injunction.  I 
do  not  in  saying  thb,  mean  to  give  the  least  opinion  as  to  whether  or 
not  upon  the  trial  the  patent  may  turn  out  to  be  good  or  not  Sir 
Alexander  Cockburn  pointed  out  a  great  number  of  reasons  for  sup- 
posing, that  when  the  matter  is  more  sifted  than  it  was  upon  the  for- 
mer trial  or  trials,  it  will  turn  out  not  to  be  a  valid  patent  Be  it  so ; 
still  I  think  when  a  party  has,  by  the  means  which  have  been  taken 
by  the  present  plaint^,  done  every  thing  to  clothe  himself  primd  fcune 
with  a  right  to  a  valid  patent,  the  court  is  bound  to  take  this  interlo- 
cutory mode  of  proceeding.  The  plaintiff  in  such  a  case  is  the  party 
to  be  presumed  to  be  in  the  right,  until  it  is  shown  he  has  been  enjoy- 
ing something  that  he  was  not  entitled  to. 


Robinson  v.  Harrison.^ 

December  11, 1852. 

Practice  —  Amenditiff  Petition —  Stamp. 

A  PETITION  was  presented  by  a  single  woman,  and  answered  on 
the  1st  December.  On  the  2d,  before  the  petition  was  in  the  paper, 
she  married. 

Metcalfe  applied  for  leave  to  amend  the  petition,  by  making  it  the 
petition  of  the  husband  and  wife,  without  a  fresh  stamp. 

The  Vice-Chancellor,  having  conferred  with  the  other  judges, 
held,  with  their  concurrence,  that  the  petition  might  be  amended 
without  a  fresh  stamp. 

»lDrewry,807. 
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Kaj  26  and  31, 1858. 

Vendor  and  Purchaser —  Specific  Performance  —  Particulars  of  Sale 
—  Misrepresentation. 

Land  was  advertised  to  be  sold  in  lots  as  freehold,  subject  to  conditions,  one  of  which  was, 
that  all  objections  to  the  title,  not  made  within  a  prescribed  time,  should  be  considered  as 
waived ;  and  another  of  which  provided,  that  anj  misstatements  of  the  qnalitjr,  tenure,  out- 
goings, or  other  particulars,  should  be  the  subject  of  compensation,  ^n  obiection  to  tiie 
title  of  one  lot  was  taken  after  the  prescribed  time,  that  it  was  of  copvhold  tenure.  It 
however  appeared,  Uiat,  under  a  composition  with  the  lord,  the  rights  of  the  copyhold  were 
such,  as  to  render  the  tenure  hardly  different  &om  that  of  freehold :  — 

Eddf  that  the  misdescription  did  not  form  a  ground  for  resisting  a  specific  performance, 
although  Ae  decision  might  have  been  otherwise,  had  the  misdescription  been  wiliuL 

Another  lot  was  described  in  the  advertisements,  as  being  sold  with  a  oertain  reservoir  and 
water-works,  yielding  a  yearly  rental  of  BOl,,  exclusively  of  the  land  and  buildings.  An 
objection  was  taken  after  the  prescribed  time,  and  was  supported  bv  the  fact,  that  uus  rant 
arose  from  supplying  with  water,  certain  houses,  separated  from  toe  reservoir  by  the  pro- 
perty of  strangers,  over  which  the  vendor  had  no  right  to  cany  it,  beyond  a  license  from 
year  to  year,  by  payment  of  a  rent :  — 

Heldf  that  the  description  contained  such  a  misrepresentation  as  to  preclude  the  vendor  from 
enforcing  a  specific  performance ;  and  that  the  objection  was  not  one  as  to  titie,  and, 
therefore,  was  not  obviated  by  the  stipulation  as  to  time. 

This  -^as  an  appeal  from  a  decree  of  Parker,  V.  C^  made  upon 
two  claims,  and  directing  the  specific  performance  of  two  contracts 
for  the  purchase  of  lands  comprised  in  two  lots,  which  with  others 
had  been  put  up  for  sale  at  an  auction  at  Halifax,  on  the  26th  of 
March,  1851.  In  the  advertisements  and  posting  bills  of  the  sale,  the 
property  was  described  as  "  Valuable  Freehold  Estate."  And  the 
following  were  the  descriptions  of  the  lots  in  question  :  — 

"  Lot  6.  All  those  four  valuable  closes  or  parcels  of  land  adjoining 
to  lots  2  and  3,  known  by  the  several  names,  and  containing  the  seve- 
ral quantities :  The  little  Jug,  1a.  3r.  20p.  ;  The  Square  Field,  2a. 
2r.  37p.  ;  The  Far  Square  Fidd,  2a.  2r.  21p  ;  The  Well  Jug,  1a.  2r. 
12p.  ;  Total,  8a.  3r.  IOp. 

^*  Lot  7.  All  that  substantial  messuage  or  dwelling-house  adjoin- 
ing lot  6,  now  in  the  occupation  of  Mr.  Joseph  Thompson,  with  the 
garden  and  3  closes  of  land  adjoining,  known  by  the  several  names 
and  containing  the  several  quantities  following :  The  Cobbler  Com- 
mon, 2a.  3r.  34p.  ;  The  Cowroyd,  with  the  sites  of  buildings,  &c., 
1a.  Or.  37p.  ;  The  Lower  Cowroyd,  1a.  2r.  30p.  ;  together  with  the 
reservoir  and  water-works,  and  valuable  supply  of  water  contained  in 
this  lot,  which,  exclusive  of  the  land  and  buildings,  now  yields  a 
yearly  rental  of  about  60Z." 

By  the  conditions  of  sale  it  was  provided^  that  the  purchaser  should 
be  entitled  to  an  abstract  of  title,  deduced  for  the  last  forty  years,  to 

1  2  De  G^x,  Mac.  &  Gar.  889. 
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be  prepared  and  delivered  at  the  expense  of  the  vendor,  on  or  before 
the  30th  day  of  June  then  next,  and  that  any  abstract  of  title  deduced 
from  an  earlier  date  should  not  be  required,  except  at  the  expense  of 
the  purchaser,  who  should,  within  one  month  from  the  time  of  such 
delivery,  give  or  leave  notice  in  writing  at  the  office  of  Messrt.  Rudd 
&  Kenny,  the  vendor's  solicitors,  of  all  objections  and  requisitions 
relative  to  the  title ;  and  every-  objection  or  requisition  of  which  no-  * 
tice  should  not  be  so  given  or  left  as  aforesaid  should  be  considered  f 
as  waived,  and  the  title  should  be  deemed  as  a^inst  the  purchaser  to 
be  approved  and  accepted,  except  as  to  any  objection  or  requisition 
as  to  which  notice  should  have  been  given  or  left  in  manner  as  afore- 
said. 

The  conditions  also  provided,  that  any  misstatement  of  the  quality, 
tenure,  outgoings,  or  other  particulars  of  the  premises,  was  to  be  the 
subject  of  compensation. 

The  defendant  became  the  purchaser  of  lot  6  at  700^.,  and  of  lot  7 
at  1,310/.,  and  the  auctioneer,  as  agent  for  both  parties,  signed  two 
agreements  for  the  purchase  of  the  respective  lots,  subject  to  the  con- 
ditions  of  sale ;  but  there  was  not  attached  to  the  agreement  for  the 
purchase  of  lot  7,  or  referred  to  by  it,  any  description  similar  to  that 
contained  in  the  advertisements  and  posting  bills. 

Oa  the  30th  of  June,  1851,  the  vendor's  solicitors  sent  to  the  de- 
fendant the  abstracts  of  title.  On  the  4th  of  July  following,  the 
defendant  returned  the  abstracts,  with  a  letter  denving  that  he  bad 
entered  into  any  contract  or  agreement  for  the  purchases  in  question, 
or  had  authorized  any  other  person  to  do  so  for  him ;  but  after  some 
negotiation  the  defendant,  on  the  7th  of  October,  1861,  wrote  to  the 
plaintiff's  solicitors  the  following  letter :  — 

"  In  pursuance  of  my  letter  to  you  of  the  30th  ulL,  I  beg  now  to 
inform  you  that  I  do  not  attempt  to  repudiate  these  ssdes ;  I  am  not, 
however,  prepared  to  complete  them  at  present,  but  I  trust  that  on 
your  Mr.  Kudd's  return  from  London  aixangements  may  he  made 
that  will  be  satisfactory  to  all  parties.  I  have  not  yet  looked  at  the 
ab6tracts,'but  I  take  it  for  granted  that  a  good  title  can  and  will  be 
made  out." 

Upon  the  abstracts  it  appeared  that  the  two  lots  in  question  were 
of  copyhold  tenure. 

UlK)n  inquiry  into  the  particulars  of  the  yearly  rental  of  about 
cot,  stated  by  the  particulars  to  arise  from  the  reservoir,  the  defend- 
ant, in  November,  1851,  learned  that  certain  houses  at  a  distance  from 
the  reservoir  were  supplied  with  water  from  it  by  means  of  pipes, 
some  of  which  passed  through  the  lands  of  neighboring  proprietors, 
being  the  executors  of  a  Mr.  Haigh,  and  others  of  which  passed 
through  the  lands  of  another  proprietor  named  Barraclough,  and  that 
the  plaintiff  paid  annual  rents  of  55.  and  IO5.  for  these  easements. 
As  to  the  former  there  was  an  agreement  in  writing  containing  a 
danse,  that  the  plaintiff,  his  successors  or  representatives,  would,  on 
Qotice  tiiat  the  license  was  withdrawn,  take  up  and  remove  the  pipes 
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within  one  month.  As  to  the  latter  easement,  there  was  no  written 
agreement,  and  it  was  held  merely  at  will.  The  rent  of  60Z.  was  paid 
by  the  tenants  of  the  houses  supplied  with  water. 

On  making  this  discovery,  the  defendant,  on  the  15th  of  December, 
1851,  wrote  to  the  plaintiff's  solicitor  a  letter,  the  material  passages 
in  which  were  the  following :  — 

**  Lot  7.  Notwithstanding  your  note  of  the  10th  instant,  I  am  still 
convinced  that  the  water-rent  is  considerably  less  than  the  sum  adver- 
tised  by  you,  namely,  60^  per  annum,  and  consequently  that  I  am 
entitled  to  compensation  to  be  settled  in  the  manner  stated  in  the 
sixth  condition  of  sale.  But  if  I  am  charged  with  being  the  purcha- 
ser, surely  I  am  entitled  to,  and  claim  to  have  delivered  to  me  a  full 
list  of  the  tenants  of  the  water,  with  the  amount  which  each  tenant 
pays,  and  an  account  of  the  outgoings.  I  understand  a  payment  is 
made  to  Mr.  Thomas  Barraclough.  Pray  what  is  that  for  ?  I  am 
also  informed  that  a  considerable  sum  is  owing  to  Mr.  W.  Balme,  in 
respect  of  money  expended  by  him  upon  the  property,  and  for  the 
repayment  of  which  he  has  been  and  now  is  in  receipt  of  the  water- 
rents.  Now  this  is  a  charge  upon  the  property  which  must  be  cleared 
ofE  But  it  strikes  me  the  first  thing  for  the  vendor  to  do  is,  to  furnish 
an  abstract  of  his  tide  to  the  water  and  water-works,  which  up  to 
this  date  he  has  neglected  to  do,  and  until  I  receive  it  it  will  be  im- 
possible  for  me  to  lay  the  abstract  already  received  before  counsel  to 
advise  thereon." 

After  some  further  correspondence,  the  defendant  declined  complet- 
ing on  the  ground  of  the  lots  being  copyhold  tenure ;  and  moreover, 
as  to  lot  7,  on  account  of  misrepresentation  as  to  the  rent  arising 
from  the  reservoir. 

The  plaintiff  then  filed  two  claims  for  specific  performance,  sup- 
ported by  affidavits  to  the  effect  that  the  suits  and  services  in  respect 
of  the  copyhold  hereditaments  holden  of  the  manor  of  Wakefteld, 
whereof  the  lots  in  question  were  holden,  were  compounded  for,  and 
that  the  rents,  fines,  and  heriots  payable  in  respect  thereof  were  fixed 
and  certain,  and  were  merely  nominal;  and  that  the  mines  and 
minerals,  timber  and  other  trees,  in  and  growing  upon  the  said  heredi- 
taments belonged  to  the  copyhold  tenants  of  the  hereditaments,  and 
that  all  the  copyhold  hereditaments  holden  of  that  manor,  were  con- 
sidered and  treated  by  the  owners  thereof  as  equal  in  value  to  free- 
hold hereditaments ;  and  that  the  description  of  these  lots  as  freehold 
arose  firom  mistake.  It  appeared  that  the  defendant  was  a  solicitor, 
and  had  on  some  occasions  acted  on  behalf  of  the  plaintiff,  with 
jreference  to  this  property ;  and  it  was  insisted,  on  the  part  of  the 
plaintiff,  that  the  defendant  must  consequentiy  have  known,  or 
must  be  taken  to  have  been  aware  of  the  circumstances  affecting  the 
property. 

The  Vice-Chancellor  had  made  one  decree  for  specific  performance 
on  both  claims,  and  had  directed  that  no  more  costs  should  be  allowed 
than  would  have  been  allowed  upon  one  claim. 
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WiUcock  and  Welch  were  for  tbe  plaintiff 

Beihell  and  G.  L.  Musselly  for  the  defendant 

The  following  cases  were  cited  :  TVower  v.  Newcome^  3  Mer.  704 ; 
Brovm  v.  Rawlins^  7  East,  409 ;  Roe  v.  Vernon^  5  East,  51. 

Knight  Bruce,  L.  J.  The  case  divides  itself  into  two  branches : 
one  as  to  lot  6,  the  other  as  to  lot  7.  With  regard  to  lot  6,  the  only 
point  is  as  to  the  tenure,  and  from  the  evidence  there  appears  strong 
reason  to  be  satisfied  that  the  difference  in  value  between  copyholds 
in  this  manor  and  freeholds  is  very  slight  indeed.  Perhaps,  however, 
that  would  not  be  material  for  the  plaintiff,  if  we  had  been  of  opinion 
that  there  was  any  thing  wilful  and  designed  in  the  representations, 
substantially  made  by  the  advertisements  and  posting  bills,  that  the 
whole  was  freehold.  By  wilful  representations,  I  mean  representa- 
tions made  with  a  view  to  enhance  the  value.  This  was  a  part  of 
the  case  which  struck  me  as  of  importance,  not  only  to  the  parties 
themselves,  but  to  the  agents  concerned :  and  it  is  with  great  pleasure 
that  we  find  ourselves  able  to  exempt  those  gentlemen  from  all  wrong 
intention;  and  probably  it  would  not  be  too  much  to  extend  the 
same  observation  to  the  plaintiff.  The  difference  is  so  slight  in  point 
of  value,  the  right  to  the  timber  and  minerals  being  in  the  copyholder, 
*  that  there  could  hardly  have  been  a  motive  for  misstatement.  But 
if  we  had  thought  the  representation  made  with  wrong  intention,  it 
would  probably  have  had  considerable  influence  with  us,  notwith- 
standing the  subsequent  conduct  of  the  defendant  Considering, 
however,  what  the  abstract  stated,  and  the  length  of  time  during 
which  the  defendant  had  had  the  abstract,  when  he  wrote  the 
letter  of  the  7th  of  October,  we  are  of  opinion  with  the  decree  as  to 
lot  6,  and  think  that  it  has  dealt  favorably  with  the  defendant,  by 
allowing  compensation  for  any  difference  of  value  arising  from 
tenure. 

We  both  think,  perhaps  not  exactly  on  the  same  ground,  but  not 
much  differing  from  one  another,  that  the  case  is  different  with  regard 
to  lot  7.  That  lot  is  thus  described.  [His  lordship  read  the  descrip- 
tion.] The  truth  of  the  case  was,  and  it  must  have  been  known  to 
the  {Maintifl*  personally,  (whether  known  to  the  agents  or  not,)  that 
the  rent  represented  as  60i.  per  year  was  a  rental  obtained  from  cer- 
tain houses  which  were  supplied  with  water  from  a  reservoir.  Now 
the  houses  did  not  immediately  adjoin  the  property.  Between  them 
and  the  reservoir  lay  lands  of  two  other  proprietors,  and  the  water 
only  arrived  at  the  houses  which  paid  the  rents,  by  means  of  pipes 
passing  through  the  intervening  lands  of  Mr.  Haigh  and  Mr.  Barra- 
clough.  It  is  not  in  proof  that  there  was  any  titles  to  the  lands- 
through  which  the  pipes  pass.  The  plaintiff  appears  to  be  merely  a 
tenant  of  the  license  from  year  to  year.  This  easement  was  essential 
to  the  enjoyment  of  the  rental,  and  for  it  the  plaintiff  paid  annually 
5s.  to  the  one,  and  10^.  to  the  other  proprietor.  The  advertisements 
and  posting  bills  have  not  a  word  about  this,  but  represent  the  rental 
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of  60/.  as  incident  to  the  property  or  part  of  the  property.  That,  in 
my  opinion,  was  a  most  serious  and  important  misrepresentation 
concerning  the  property,  calculated  to  produce  an  erroneous  impres- 
sion as  to  its  nature  and  value.  Here,  again,  I  have  pleasure  in 
acquitting  the  legal  and  other  agents  concerned,  of  any  wrong  inten- 
tion ;  and  it  is  not  necessary  to  impute  any  wrong  intention  to  the 
plaintiff.  But  Sir  William  Grant  said,  in  Burrows  v.  Lock,  10  Ves. 
476  —  "The  plaintiff  cannot  dive  into  the  secret  recesses  of  his 
heart,  so  as  to  know  whether  he  did  or  did  not  recollect  the  fact , 
and  it  is  no  excuse  to  say  that  he  did  not  recollect  it  At  least,  it 
was  gross  negligence  to  take  upon  him  to  aver,  positively  and  dis- 
tinctly, that  Cartwright  was  entitled  to  the  whole  fund,  without  giving 
himself  the  trouble  to  recollect,  whether  the  fact  was  so  or  not ;  with- 
out thinking  upon  the  subject."  Now,  here  in  my  view  is  an  import- 
ant fact  untruly  represented,  the  inaccuracy  of  which  representation 
was  known  to  the  persons  making  it ;  a  representation  calculated  to 
induce  a  belief  of  the  value  of  property,  not  warranted  by  its  nature 
and  circumstances.  I  do  not  impute  wrong  intention  to  any  one ; 
still,  such  a  representation  in  the  view  of  this  court  must  be  consi- 
dered a  fraud,  quite  as  much  as  was  the  case  in  Lysney  v.  SeWy^  Lord 
Baym.  1118 ;  and  Dobell  v.  Stevens,  3  B.  &  C.  623. 

Supposing,  however,  that  the  defendant  had  actually  known  at  the 
time  of  the  purchase,  what  were  the  real  state  and  condition  of  the 
subject-matter  of  the  contract,  it  may  be  that  he  would  not  be  entitled 
to  complain.  But  in  order  to  enable  a  vendor  to  avail  himself  of 
that  defence  in  such  a  case,  he  must  show  very  clearly  that  the  pur- 
chaser knew  that  to  be  untrue  which  was  represented  to  him  as  true ; 
for  no  man  can  be  heard  to  say,  that  he  is  to  be  assumed  not  to  have 
spoken  the  truth.  Now  the  purchaser  had  been  connected  with  the 
profession  of  the  law,  and  professionally  concerned  for  the  vendor, 
who  had  also  been  in  the  profession  of  the  law,  and  it  is  possible 
that  the  purchaser  might  have  become  acquainted  with  the  real  state 
of  the  case ;  but  the  evidence  falls  far  short  of  convincing  me  of  this. 
It  is  said,  that  subsequently  he  had  such  notice  as  might  have  led 
him  to  ascertain  how  the  facts  stood.  That,  however,  is  not  sufficient 
in  a  case  of  misrepresentation ;  he  must  be  shown  clearly  to  have  had 
information  of  the  real  state  of  the  facts  communicated  to  his  mind. 
Here,  again,  there  is  no  evidence  inducing  me  to  believe  that  he  knew 
substantially  the  real  state  of  this  property,  at  any  time  after  the 
purchase,  while  the  correspondence  was  proceeding,  by  which  he  be- 
came bound  to  perform  the  contract,  independently  of  extraneous 
matter  vitiating  it  It  is  said  that  as  the  abstract  did  not  show  a 
title  to  the  easement  it  ought  to  have  induced  suspicion  in  the  mind 
of  a  careful  man  reading  it  But  that  is  not  enough :  it  was  the  duty 
of  the  vendor  to  state  that  the  water,  by  means  of  the  pipes,  could 
not  reach  the  houses,  except  by  permission  of  others  who  were  paid 
for  that  permission,  and  might  withdraw  it  If,  as  to  this  point  of 
notice,  the  case  goes  so  high  as  suspicion,  (of  which  I  am  not  sure,) 
it  is  not  carried  high  enough,  in  my  judgment 

It  is  said  that,  by  the  third  condition,  objections  to  the  title  were  to 
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be  communicated  within  a  given  time,  on  pain  of  the  purchaser  being 
barred  from  sustaining  them.  In  the  first  place,  however,  it  is  at 
least  doubtful  whether  the  condition  applies  where  there  has  been 
wilful  misrepresentation,  —  a  point  on  which  I  refer  to  Stewart  v. 
AlHstanj  1  Mer.  26.  But^  in  the  next  place,  it  is  a  misapprehension 
to  consider  this  a  question  of  title.  This  representation  is  not  intro- 
duced into  the  contract ;  the  auctioneer  did  not  copy  it  The  contract 
ended  with  the  quantities.  This  is  a  representation  ultra  the  contract 
signed.  It  is  such  as  was  made  in  Lysney  v.  Selbi/,  and  Dobell  v. 
Stevens;  as  far  from  the  title  as  any  thing  can  be ;  a  misrepresenta- 
tion vitiating  the  contract,  unless  the  court  be  satisfied  that  there  has 
been  a  waiver  after  a  clear  notice  of  the  fact  My  opinion  is,  with 
the  greatest  deference  to  the  Vice-Chancellor,  that  the  claim  as  to  lot 
7  ought  to  have  been  dismissed.  I  feel  less  difficulty  in  coming  to 
this  conclusion,  since  it  is  quite  obvious  that  some  facts  were  inaccu- 
rately stated  to  the  Vice-Chancellor,  although  not  designedly.  I 
differ,  therefore,  from  him  with  less  diffidence  than  I  should  otherwise 
feel  in  differing  from  such  a  judge  and  such  a  lawyer. 

I  think  that  the  decree  should  stand  as  to  lot  6,  but  that,  as  to  lot 
7,  it  should  be  dismissed  with  costs. 

Cbanworth,  L.  J.  1  come  to  the  same  conclusion.  But  I  had, 
during  the  argument,  considerable  doubt  Lot  7  is  thus  described. 

[His  lordship  read  the  description.] 

If  the  contract  signed  had  been  a  contract  for  land,  together  with 
a  reservoir  and  a  supply  of  water,  I  should  have  thought  that  what 
tiie  vendor  was  bound  to  do  was  to  make  out  a  title  to  land  and  a  re- 
servoir of  water  and  water-works,  which  reservoir  and  water-works 
should  yield  a  yearly  rental  of  60/.,  and  that  the  question  whether 
he  made  out  that  would  have  been  a  question  of  title.  And  then 
having  delivered  the  abstract,  and  the  defendant  not  having  objected 
to  the  title  within  the  limited  time,  the  doubt  I  had  was,  whether  the 
condition  of  sale  did  not  apply,  and  preclude  him  from  taking  the 
objection.  But  I  think,  on  further  consideration,  the  doubt  was  un- 
founded, for  this  reason: — What  was  really  contracted  to  be  sold 
was  simply  the  piece  of  land  and  dwelline-house,  and  the  plaintiff 
having  shown  a  good  title  to  the  piece  of  land  and  dwelling-house, 
there  was  nothing  on  the  point  of  title  to  which  the  defendant  could 
take  objection.  The  objection  which  he  takes  is  of  quite  a  different 
nature :  he  says  it  was  represented  that  the  reservoir,  &c.,  yielded  a 
yearly  rental  of  60/. ;  whereas  in  truth  the  reservoir  and  works  do 
not  yield  it  of  themselves,  but  only  when  connected  with  another 
person's  land,  or  with  the  use  of  an  easement  over  it  I  think  that 
this  was  a  misrepresentation,  and  that  the  condition  as  to  limitation 
of  time  for  taking  objection  to  the  title  does- not  apply  to  the  case. 
On  the  familiar  principle  that  a  vendor  seeking  specific  performance 
ougbt  to  be  optimcB  fidei^  the  plaintiff  is  not  entitled  to  specific  per- 
formance as  to  this  lot. 
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In  the  Matter  of  the  Rugby,  Warwick,  and  Worcester  Railway 
Company.  —  Preece  and  Evans's  case.^ 

Jnlj  7, 185S. 

CofUributories —  Costs  of  Winding-vp* 

The  sabscribers'  affreement  of  an  intended  railway  company,  prorided  that  the  committee  of 
management  might  dissolve  and  wind  np  the  affairs  of  the  company  at  any  time  before 
the  act  of  incorporation  was  obtained ;  under  these  powers  the  committee  of  management 
dissolved  the  company,  and  proposed  to  return  to  each  scripholder  a  certain  amount  of  the 
deposit.  Before  such  amount  was  received  by  any  scripholder,  he  had  to  sign  an  assent 
to  the  cancellation  of  his  scrip,  and  he  became  entitled  to  receive  such  further  sum  as  the 
committee  of  management  mieht  declare  payable  after  a  final  settlement  of  all  claims  open 
the  company.  The  company  oeing  subsequently  wound  up  under  the  Winding-up  Acts, 
a  list  of  contribntories,  divided  into  several  classes,  was  settled,  and  a  call  was  made  fof 
the  costs  incurred  in  the  winding  up :  — 

Eddy  that  the  Master  was  not  justified  in  making  the  call  exclusively  on  that  class  of  the 
oontribntohes  which  included  those  scripholders  who  had  received  back  part  of  the  deposit^ 
but  that  such  dass  being  entitled  to  participate,  in  any  further  sum  which  might  be  de- 
clared payable,  was  liable,  paripassuj  with  all  the  other  contributories,  to  the  caU  made  to 
dischaige  the  expenses  incidental  to  the  winding  up. 

This  was  the  renewal  of  a  motion  which  had  been  refused  by  the 
Vice-Chancellor,  Knight  Bruce,  on  the  1st  May,  1852,  on  behalf  bf 
Messrs.  Preece  &  Evans,  to  discharge  an  order  of  the  Master,  whereby 
they  were  included  in  Class  No.  6  of  the  list  of  contributories  of  the 
above  company,  and  ordered  to  pay  a  call  of  45.  per  share  under  the 
following  circumstances:  —  The  Rugby,  Warwick,  and  Worcester 
Railway  was  projected  in  1845,  but  early  in  1846  the  scheme  became 
abortive.  The  subscribers'  agreement  provided,  that  "  the  deposit  of 
two  guineas  per  share  should  be  paid  by  es^ch  subscriber  at  the  time 
of  subscribing ;  but  no  further  deposit  or  sum  shall  be  called  for  on 
account  of  expenses  or  otherwise,  unless  or  until  the  proposed  act  or 
acts  of  parliament  shall  be  obtained,  except  only  to  the  extent  agreed 
by  the  standing  order." 

The  deed  also  contain'ed  a  proviso,  "  that  the  directors  or  commit- 
tee of  management  should  have  full  power  at  any  time  before  any 
act  should  be  obtained,  and  of  the  sole  authority  in  their  sole  dicre- 
tion,  to  dissolve  the  company  by  a  resolution  for  that  purpose  by  the 
directors,  and  to  wind  np  or  adjust  the  business  transactions,  liabili- 
ties, and  affairs  of  or  connected  with  the  undertaking,  and  generally, 
and  for  the  purposes  of  the  undertaking,  and  also  for  the  purpose  of 
determining  the  same  and  winding  up  the  affairs  thereof,  to  represent 
and  be  competent  to  act  on  behalf  of,  and  to  bind  all  the  subscribers 
thereto." 

In  June,  1846,  the  directors  announced  that  they  would  return  155. 
a  share  to  the  holders  of  scrip,  upon  their  agreeing  to  the  cancellation 
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of  their  shares  in  the  following  fonn  :  —  "I,  A.  B.,  being  entitled  to 
shares  in  the  Rugby,  Warwick,  and  Worcester  Railway  Com- 
pany, the  scrip  of  which  is  herewith  sent,  heteby  assent  to  the  can- 
cellation of  the  said  shares,  and  to  receive  back  the  sum  of  155.  on 
each  of  such  shares,  and  such  further  sum  as  the  committee  of  ma- 
nagement shall  declare  payable  after  the  final  settlement  of  all  claims 
upon  the  company  and  directors,  in  full  of  all  my  share  and  interest 
in  the  said  undertaking." 

The  sum  of  2L  2s.  had  been  paid  upon  allotment  of  the  shares. 
On  27th  July,  1846,  the  company  was  formally  dissolved  by  the 
directors,  in  pursuance  of  the  powers  of  the  subscribers'  agreement. 
On  the  1st  June,  1849,  the  order  for  winding  up  the  affairs  of  the 
company  was  made.  The  following  list  of  contributories  was  carried 
in  by  the  official  manager  before  the  Master,  and  was  arranged  under 
eleven  different  classes :  —  Class  No.  1.  List  of  contributories,  being 
shareholders,  who  have  paid  deposit  and  signed  deeds.  Class  No  2. 
List  of  contributories,  being  shareholders,  who  have  paid  deposit  and 
not  signed  deeds.  Class  No.  3.  List  of  allottees  who  have  applied 
for  shares,  and  to  whom  they  have  been  allotted,  but  who  have  nei- 
ther paid  deposit  nor  signed  deeds.  This  last  class  was  disallowed 
by  the  Master,  and  therefore  classes  Nos.  1  and  2  contained  the  entire 
of  the  original  members  of  or  subscribers  to  the  company.  Class  No. 
4.  Original  allottees  who  had  not  parted  with  shares,  and  delivered 
them  up  on  receiving  15^.  per  share  from  the  directors.  Clasi?  No.  5, 
Original  allottees,  who  had  not  signed,  but  who  have  received  the  15*. 
Class  No.  6.  Transferrees  of  shares,  for  which  the  original  allottees 
have  signed  the  deed.  Class  No.  7.  Transferrees  of  shares,  for 
which  the  original  allottees  have  not  signed  the  deed.  Class  No.  8. 
Persons  who  have  signed  the  deed,  and  not  received  back  the  15*. 
Class  No.  9.  Persons  who  had  not  signed  the  deed,  nor  received 
back  the  15*.  Class  No.  10.  Provisional  directors  who  have  signed 
the  deed,  and  who  paid  the  deposit  Class  No.  11.  Provisional 
directors,  who  have  neither  signea  the  deed  nor  paid  the  deposit 

The  Master  had  ordered  that  a  call  of  4^.  per  share  should  be  made 
upon  all  contributories  in  lists  or  classes  4  and  6,  being  tfie  contribu- 
tories to  whom  155.  per  share  were  paid  or  returned,  and  all  such 
other  contributories  in  lists  or  classes  of  contributories  numbered  1 
and  2,  as  were  not  included  in  lists  or  classes  4  and  6,  who  had  nei- 
ther transferred  their  shares,  nor  received  nor  been  paid  155.  per  share ; 
and  it  was  ordered  that  each  of  such  contributories,  before  the  28th 
April,  1851,  should  pay  to  the  official  manager  45.  per  share  on  the 
balance,  if  any,  which  should  be  due  from  him,  after  debiting  his 
account  in  the  company's  books  with  such  call. 

No  debts  had  been  proved  against  the  company,  but  the  claims  of 
creditors  were  allowed  as  claims  only  by  the  Master.  No  costs  had 
been  taxed  or  ascertained,  but  the  Master,  considering  that  the  call  to 
be  made  should  be  confined  to  the  discharge  of  the  necessary  ex- 
penses of  the  winding  up  of  the  company,  came  to  the  conclusion  that 
2,000i.  would  be  required  for  that  purpose,  and  on  the  28th  March, 
1851,  sanctioned  the  call  in  the  terms  above  set  forth. 
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The  following  was  the  form  of  the  account,  as  abstracted  from  the 
ledger,  forwarded  to  each  contributory  who  had  received  16*.  per 
share. 

A.  B.,  contribatory  for  20  tharef,  ligned  Deed  No.  4. 

Dr,                                          £    f.   d.           Or.  £    $,  d. 

To  scrip  iMued,  20  shares,  at  2Z.  By  deposit  paid V"  *^    ^    ^ 

2«.  per  share 42    0    0        By  directors,  distribution  of  15».  15    0    O 

To  Cash,  15».  per  share 15    0    0  - 


£57    0    O 


£57    0    0 


1851,  Maieh  28.    To  Master's  first  call  on  20  shares,  at  4s.  per  share, £4 

The  following  was  the  form  to  those  that  had  not  received  158  per 
share :  — 

A.  B.,  oontribntory  for  20  shares,  signed  Deed  Na  1. 

Dr.                                            £  8.  d.  Or.                                            £    $.  d. 

To  scrip  issued,  20  shares,  at  21.  By  deposit  paid,... .....42    0    0 

2s.  per  share 42  0  0  By  directors,  distribation  of  15s. 

To  Master's  first  call  of  4s.  per  per  share 15    0    0 

share.. 4  0  0  

Balance 11  0  0  £57    0    0 

£57    0    0 


The  Vice-Chancellor  was  of  opinion  that  the  Master  had  jurisdio 
tion  to  make  the  order,  and  had  exercised  a  right  discretion  in  making 
the  call  exclusively  on  those  classes  of  persons  who  had  received  back 
part  of  their  deposit,  and  he  refused  the  motion  with  costs.  From 
that  decision  Messrs.  Preece  &  Evans  now  appealed  to  the  hotd 
Chancellor. 

Russellj  Winsta/nley^  and  Fields  in  support  of  the  appeal.  The  call 
is  not  for  a  definite  sum,  and  is  in  substance  a  call  upon  those  scrip- 
holders  who  have  received  the  15^.  per  share ;  but  they  have  nothing 
to  do  with  the  company,  which  was  formally  dissolved  by  the  direc- 
tors under  the  powers  of  the  deed.  We  submit  that  by  the  83d  sec- 
tion of  the  act  11  &  12  Vict  c  45,  the  official  manager  has  power  to 
make  calls  only  on  those  who  are,  at  law  or  in  equity,  liable  to  pay 
such  calls.  It  is  clearly  established  that  there  is  no  legal  liability  in 
such  a  case  as  the  present,  and  it  is  for  the  official  manager  to  show 
on  what  principal  of  equity  such  a  liability  as  he  has  imposed  can 
attach.  No  debt  has  been  proved;  there  may  have  been  a  computa- 
tion of  the  losses  sustained  by  the  contributories  in  the  matter  of  this 
winding  up,  but,  in  order  to  justify  the  making  of  a  call,  there  most 
be  shown  to  be  a  substantial  purpose  for  which  such  a  call  is  made. 
Ex  parte  Hunter,  1  Sim.  N.  S.  435 ;  s.  c.  4  Eng.  Rep.  164. 

Swanson  and  Damelj  for  the  official  manager,  in  support  of  ihe 
Vice-Chancellor's  decision.  In  G(m/*s  case,  5  De  G.  &  S.  122 ;  s.  c 
8  Eng.  Rep.  173 ;  on  appeal  1  De  G.  Mac.  &  G.  347 ;  s.  c.  10  Eng. 
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Rep.  34,  a  prospective  order  for  costs  was  made,  and  that  case  was 
affirmed  on  appeal  to  the  lords  justices.  It  cannot  be  maintained  that 
these  appellants  bad  unconditionally  retired  from  the  company,  or 
that  it  was  absolutely  dissolved,  as  the  right  to  participate  in  any 
surplus  assets  of  the  company  that  might  be  realized  was  specially 
reserved,  and  having  these  rights  they  are  justly  liable  to  contribute 
towards  the  expenses  of  realizing  such  surplus. 

[The  Lord  Chancellor.  There  is  nothing  to  show  that  these 
parties  have  received  more  than  they  were  entitled  to.  If  the  direc- 
tors were  justified  in  paying  the  155.,  I  can  see  no  equity  to  get  it 
back.  There  is  no  power  under  the  Winding-up  Acts  to  undo  what 
the  directors  have  done.  As  between  the  appellants  and  the  rest  of 
the  company  there  was  no  liability ;  they  had  a  contingent  interest 
and  in  respect  of  that  they  might  have  been  placed  on  the  list  to 
receive,  but  that  circumstance  could  confer  no  authority  on  the  official 
manager  to  claim  back  the  155.  as  a  sum  for  which  they  were  to  ac- 
count. A  very  serious  question  might  have  arisen  if  more  than  2L 
25.  had  been  expended,  as  then  every  individual  liability  would  have 
had  to  be  investigated.] 

In  order  to  have  made  the  proposal  of  the  directors  binding  on  the 
members  of  the  company  generally,  it  should  have  been  assented  to 
by  all  the  members.  The  Master  has  correctly  proceeded  on  the 
ground  that  certain  classes  of  contributories  have  received  more  out 
of  the  assets  of  the  company  than  the  other  classes,  and  we  submit 
that  those  who  have  received  .more  than  they  were  entitled  to  ought 
to  disgorge,  under  the  analogous  equity  of  compelling  legatees  to 
tefund. 

RasseUj  in  reply.  Gay's  case^  5  De  6.  &  S.  122 ;  s.  c.  8  Eng.  Bep. 
173;  on  appeal,  1  De  G.  Mac.  &  6.  347;  s.  c.  10  Eng.  Bep.  34,  is  in 
our  favor,  for  there  the  party  had  executed  the  deed,  and  was  bound 
by  the  covenants ;  but  in  the  present  case  there  are  no  mutual  rights 
or  obligations  between  the  appellants,  who  have  not  executed  the 
deed,  and  the  other  scripholders  who  did  not  avail  themselves  of  the 
offer  of  the  directors,  and  there  is  no  reason  or  ^ound  for  the  asser^ 
tion  that  all  the  members  must  have  concurred  m  the  acceptance  of 
the  offer  to  make  it  availing. 

The  Lord  Chancellor.  The  law  has  been  much  altered  since  this 
case  was  first  decided,  so  that  the  Master  may  well  have  decided 
as  be  did)  with  reference  to  the  then  existing  state  of  authorities,  in 
placing  the  appellants  on  the  list  of  contributories. 

The  appellants  are  buyers  of  scrip  shares,  and  the  persons  firom 
"oehom  they  bought  were  subscribers ;  buying  those  shares  they  must 
be  considered  as  bound  by  the  provisions  of  the  instrument  regulat* 
ing  the  formation  of  the  company,  and  that  particularly  provides  that 
each  party  should  pay  21  25.,  and  should  not  be  under  any  farther 
liability  for  csJls  until  the  proposed  act  of  parliament  should  be 
obtained.  There  is  also  an  express  provision  that  the  directors,  in 
the  event  of  the  failure  of  the  scheme,  should  be  empowered  to  dis- 
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solve  the  company  and  wind  up  its  affairs  before  the  act  should  be 
obtained.  The  company  having  failed  to  obtain  its  act,  the  directors 
issued  a  circular  to  the  effect  that  they  would  return  15s.  a  share,  and 
the  scripholders  had  to  sign  a  paper  assenting  to  the  cancellation  of 
their  scrip  on  receiving  back  the  155.  and  such  further  sum  as  might 
be  forthcoming.  Then  the  secretary  issued  the  certificates,  which  the 
persons  who  had  accepted  the  proposed  payment  were  obliged  to 
sign.  The  appellants  accepted  the  sufai  proffered,  and  there  can  be 
no  doubt  that  the  act  done  was  such  as  to  be  within  the  powers  of, 
and  binding  on,  all  parties.  The  effect  of  such  a  dealing  was  to 
exclude  the  scripholders  who  signed  the  certificate  from  all  interfer- 
ence in  the  affairs  of  the  company ;  they  were  entitled  only  to  what- 
ever the  committee  of  management  might  declare  payable  after  the 
final  settlement  of  all  claims  upon  the  company  and  directors,  but  in 
that  respect  they  had  no  power  to  interfere  in  the  administration  of 
the  affairs ;  they  had  abandoned  their  general  right  to  have  regular 
accounts  taken.  If  the  matter  had  remained  in  that  state,  no  ques- 
tion could  have  arisen  between  the  appellants  and  the  company ; 
whether  creditors  could  have  come  upon  the  whole  body  of  scrip- 
holders  would  have  depended  on  different  circumstances,  as,  for 
instance,  whether  the  conduct  of  each  individual  scripholder  had 
amounted  to  a  contract ;  but  on  this  I  give  no  opinion.  UpfilPs  case^ 
2  H.  L.  Ca.  674 ;  s.  c.  1  Eng.  Rep.  13,  was  no  longer  a  binding  au- 
thority, as  the  House  of  Lords  has  decided,  in  the  subsequent  case 
of  Bright  V.  HutUm,  3  H.  L.  Ca.  341 ;  s.  c.  12  Eng.  Rep.  1,  which 
was  a  much  stronger  case,  for  there,  there  had  been  an  acceptance  of 
shares  and  payment  of  deposit,  and  it  was  held  that  these  facts  did 
not  constitute  a  liability  to  creditors. 

Then,  with  respect  to  the  Winding-up  Acts.     It  is  to  be  observed, 
that  though  the  last  of  these  acts  includes  the  case  of  abortive  com- 

Eanies,  it  creates  no  new  legal  or  equitable  liability.  Unhappily, 
owever,  the  operatioa  of  these  acts  has  led  to  a  vast  expenditure, 
which  must  fall  on  the  persons  bound  in  any  manner  to  contribute. 
These  costs  have  been  incurred  in  the  winding  up  of  this  company. 
The  question,  then,  being  whether  the  appellants  are  liable  to  con- 
tribute to  these  costs,  I  am  of  opinion  that  they  are  so  liable  because 
they  have  reserved  to  themselves  a  right  to  receive  a  further  sum 
firom  the  directors,  and  these  costs  have  been  incurred  in  obtaining 
thj  assets  in  which,  if  recovered,  these  appellants  would  be  entitled 
to  participate.  So  far,  then,  I  think  they  were  properly  placed  on  the 
list  of  contributories.  In  the  present  instance,  however,  the  Master 
has  decided,  and  that  decision  has  been  affirmed  by  the  Vice-Chan- 
cellor,  that  the  appellants  are  not  only  contributories  generally,  but  ex- 
clusively, in  respect  of  the  15^.  which  they  have  received  out  of  the 
assets  and  that  they  must  pay  that  sum  before  any  other  scripholder 
who  has  not  received  that  sum  can  be  called  upon  to  pay  any  thing.  I 
am  of  opinion  that  the  official  manager,  as  representing  the  general 
body  of  the  company,  had  not  the  slightest  right  to  caU  upon  any  of 
those  members  who  had  accepted  the  15*.  to  refund  that  sum.  There 
was  clearly  no  such  right  at  law,  nor  is  there  any  in  equity. 
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The  case  of  legatees  being  called  on  to  refund  in  certain ''cifcfim<> 
stances  is  not  ansdogous,  because  they  are  paid  by  a  trustee,  only  on 
the  assumption  that  there  exist  no  paramount  claims  of  creditors ; 
bat  here  the  directors  of  the  company  having  the  power  to  dissolve 
the  company,  and  to  wind  up  its  afiaits,  and  having  exercised  that 
power,  the  effect  of  making  the  call  exclusively  on  those  in  the  same 
predicament  as  the  present  appellants,  will  be  substantially  to  set 
aside  the  arrangement  which  the  directors  have  duly  made. 

There  must  be  a  declaration  that  the  scripholders  who  have  received 
the  15^.  are  not  bound  to  bring  that  sum  into  contribution,  but  the 
call  is  to  be  mcide  on  all  persons  ratably  whom  the  Master  finds  to  be 
Gontributories,  and  to  be  such  a  sum  as  being  made  on  all  wiU  pro^* 
dace  the  sum  contemplated  by  the  Master.  The  order  of  the  Vioe- 
Chancellor,  so  far  as  it  directs  the  costs  of  the  motion  before  him  to 
be  paid  by  the  appellants,  must  be  discharged,  but  I  shaU  give  no 
costs  to  the  appellants,  as  they  have  been  wrong  as  well  as  right  in 
their  contention  before  me. 


ScRivENBR  t;.  Smith*' 

July  16  and  17, 1853. 

Will — Construction — Absolute  Interest. 

• 

A  testator  beqaeatfaed  the  interest  of  certain  personal  property  to  his  wife  for  life  ;<*  at  her 
death  one  half  of  the  property- 1  give  to  my  son  Q.  SL,  the  remaining  half  to  be  equally 
dirided  between  my  two  danghters,  and  at  their  deaths  soch  shares  to  be  e^ially  diyided 
among  their  childven  respectively : "  — 

Beld,  that  the  son  took  an  absolute  interest  in  the  moiety. 

This  was  an  appeal  by  the  defendant,  G.  M.  Past,  from  an  order 
of  Lord  Cranworth,  V.  C.,  made  on  the  15th  July,  1851,  on  a  daim 
presented  for  the  purpose  of  obtaining  the  decision  of  the  court  on 
the  construction  of  the  will  and  codicil  of  the  late  Major-Qeneral 
Past  The  testator  by  his  will  gave  the  sum  of  110,000  rupees,  (then 
in  the  government  funds  in  Calcutta,)  to  the  trustees  and  executors 
of  his  will,  upon  trust  to  apply  the  interest  thereof  for  the  separate 
use  of  his  daughter,  M.  A.  Fast,  for  life ;  and  he  gave  the  interest  of 
his  residuary  estate  to  the  same  trustees,  in  trust  for  his  wife  for  life, 
and  after  the  death  of  either  of  them,  his  daughter  or  wife,  for  the 
survivor  for  life ;  and  after  the  death  of  the  survivor  he  directed  the 
trustees  to  invest  the  whole  of  the  trust-moneys  in  lands,  to  be  settled 
on  his  son,  G.  M.  Fast,  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  in  tail  male,  with  remainder  to  his  daughter,  E.  C.  R-, 
Scrivener,  for  life,  with  remainder  to  the  use  of  her  eldest  son,  J.  W. 


1  2  De  Gex,  Alac  k  Gor.  899. 
15* 
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F.  Scrivener,  for  lifej  with  remainder  to  the  use  of  the  first  and  other 
Bons  of  Humphrey  Howorth,  the  husband  of  his  daughter  Louisa,  in 
tail,  with  divers  remainders  over. 

M.  A.  Fast  having  died,  the  testator  made  a  codicil  to  his  will  which 
was  in  the  following  words :  — 

"  Codicil  to  the  will  of  Major-General  Fast.  In  consequence  of 
the  demise  of  my  eldest  daughter,  Mary  Ann,  I  now  give  the  interest 
of  my  property  in  the  government  funds  in  Calcutta  to  my  wife,  Ann 
Past,  for  her  life.  At  her  death  one  half  of  the  said  property  I  give 
to  my  son,  George  Mainwaring  Fast,  the  remaining  half  to  be  equally 
divided  between  my  two  daughters,  Louba  Catherine  wife  of  Cap- 
tain Howorth  of  the  39th  Regiment  of  Bengal  Native  Infantry,  and 
Charlotte  Elizabeth  Rhoda,  widow  of  the  late  Lieutenant  fVahcis 
Scrivener,  and  at  their  deaths  such  shares  to  be  equally  divided  among 
their  children  respectively.  The  executors  and  trustees  to  be  the 
same  as  enumerated  in  my  will  which  I  signed  on  the  19th  of  Febru- 
ary, 1849." 

The  testator's  widow  having  died,  the  claim  was  filed  by  the  testa- 
tor's daughter,  R  C.  R.  Scrivener,  against  the  trustees  and  executors 
of  her  father's  will,  her  brother,  G.  M.  Fast,  the  appellant,  and  her 
sister,  Louisa  Howorth,  and  her  husband.  The  Vice- Chancellor,  Lord 
Cranworth,  held,  that  according  to  the  true  construction  of  the  will 
and  codicil,  G.  M.  Fast,  was  entitled,  for  his  life  only,  to  the  moiety 
of  the  trust  property  in  the  government  funds  in  Calcutta,  bequeathed 
to  him  by  the  codicil.  From  that  decision,  G.  M.  Fast  now  appealed 
to  the  Lord  Chancellor. 

• 

Rott^  Daniellj  and  G.  Horsey^  for  G.  M.  Fast,  in  support  of  the  ap- 
peal. The  bequest  of  the  residue  contained  in  the  will  remains  wholly 
unaffected  by  the  codicil.  The  sole  question  is,  what  is  the  antece- 
dent to  the  words  "  such  shares  "  and  « their  children."  The  natural 
import  of  the  sentence  is  to  refer  the  qualifications  to  the  shares  of 
the  daughters  onlv,  and  the  ulterior  division  amon^  their  children  can 
only  refer  to  the  division  which  had  been  previously  directed  between 
the  daughters. 

BetheU  and  Greene^  for  the  plaintiff  and  the  other  defendants  in  the 
same  interest,  in  support  of  the  Vice- Chancellor's  order. 

There  is  only  one  subject-matter  of  bequest,  and  there  is  also  'only 
one  common  object  in  both  instruments.  By  the  will,  the  residue 
was  given  to  G.  M.  Fast  for  life  only,  and  the  codicil  was  occasioned 
by  the  death  of  M.  A.  Fast  in  the  lUetime  of  the  testator;  there  is 
nothing  in  the  codicil  importing  a  change  of  th6' testator's  intention, 
whereas  the  whole  scope  of  the  will  leads  to  the  conclusion  that  the 
same  interest  was  intended  to  be  given  in  the  codicil.  The  words  of 
gifk  also  are  only  once  used,  while  they  apply  to  both  bequests ;  the 
restriction,  therefore,  ought  to  have  a  coextensive  application.    ' 

Ma/retty  for  the  executors. 
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The  Lord  Chancellor.  My  present  impression  is,  that  the  appel- 
lant takes  an  absolute  interest  The  words  of  the  codicil  must  be 
read  in  their  ordinary  sense,  and  reading  them  in  that  sense  I  think  it 
woold  be  difficult  to  apply  the  construction  which  has  been  put  upon 
them  by  the  Vice- Chancellor.  The  daughter,  for  whom  the  testator 
had  provided  by  his  will,  having  died,  he  gave  the  interest  of  the 
whole  6{  his  property  to  his  wife  for  life ;  he  knew,  therefore,  how  to 

5ive  a  life-interest  when  he  wished  to  give  it ;  he  then  adds,  <<  at  her 
eath  one  haK  of  the  said  property  I  give  to  my  son."  If  he  had 
stopped  there,  there  could  have  been  no  question ;  but  it  is  said  that 
the  words  "  I  give  "  being  only  once  used,  the  absolute  gift  to  the  son 
IB  cut  down  by  the  Kmited  interests,  which  are  found  in  the  next  clause, 
to  the  daughters.  In  my  opinion  you  cannot  import  the  words  con- 
trolling the  latter  part  of  the  sentence  into  the  previous  part  of  the 
sentence,  so  as  to  qualify  the  absolute  interest  there  given.  The 
words  ^'  such  shares,"  in  the  second  branch  of  the  sentence,  stand  on 
a  different  footing  from  the  half  or  share  which  the  testator  has  given 
in  the  first  branch  of  the  sentence.  He  had  given  one  moiety  to  his 
son ;  he  then  proceeds  to  give  the  remaining  half  to  his  daughters ; 
,  and  the  words  "  at  their  deaths  such  shares,"  naturally  relate  to  those 
shares  in  the  remaining  half.  I  think  also,  that  in  grammatical  con- 
struction the  words  "  such  shares  "  are  more  properly  referable  to  their 
immediate  antecedent,  and  would  not  properly  take  in  as  their  ante- 
cedent the  gift  to  the  son. 

I  will  look  at  the  will  again  before  pronouncing  my  judgment,  but 
I  do  not  think  I  can  use  the  limitations  in  the  wfll  in  order  to  put  a 
constraction  on  the  codicil.  This  is  an  abstract  gift  taken  out  of 
the  will  [His  lordship  here  referred  to  the  limitations  of  the  wiU, 
and  proceeded :]  The  testator  has  there  made  a  provision  in  certain 
events  for  his  son,  and  for  a  particular  class  of  his  children ;  it  there- 
f(Nre  does  not  follow  that  if  the  construction  of  the  court  below  were 
adopted,  the  same  parties  would  take  under  the  limitations  of  the  will 
and  codicil.  It  is  not  altogether  an  unimportant  circumstance,  that 
at  the  date  of  the  codicil  the  son  had  no  issue,  and  that  the  daughters 
had  issue ;  moreover,  if  the  gift,  which  was  primdfaciey  absolute,  was 
to  be  cut  down  by  something  Uke  implication,  it  is  to  be  observed 
that  in  the  codicil  there  is  no  gift  over  in  case  the  son  should  die  with- 
out children,  and  in  that  event  the  construction  of"  the  Vice- Chancel- 
lor would  leave  an  interest  undisposed  of,  which  would  go  in  a  man- 
ner contrary  to  the  testator's  intention. 

July  17.  I  have  read  the  will  and  codicil  over  again,  and  I  am  of 
opinion  that  the  appellant  takes  an  absolute  interest. 
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McCalmont  V.  Rankin.^ 

July  SO  and  SI,  186S. 

Shippings —  Registry  Acts —  CorUract — Notice. 

The  provisions  of  the  Ship  Begistrj  Acts  iq^ply  equally  to  contracts  as  to  sales^  and  tlie 
whole  frame  of  these  acts  negatires  anj  equity  resolting  oat  of  the  doctrine  of  notice.  An 
unregistered  agreement,  therefore,  with  the  registered  owner  of  a  ship,  which  the  owner 
snbseqaentlj  transfers  for  valne  to  another  person,  who  has  notice  of  the  agreement^  eaa* 
not  be  enforced  either  as  against  the  ship  or  its  proceeds. 

Whether  npon  such  a  contract  an  action  for  damages  conld  be  sostained,  qware. 

How  fan  actoal  fraod,  in  sach  a  case  woold  be  idievaUe  in  equity,  igfaart. 

Thb  plaintiffs  in  this  suit,  McCalmont  Sc  Co.,  were  a  mercantile  and 
agency  nouse  at  Liverpool,  and  had  entered  into  an  agreement  with 
two  other  mercantile  firms,  Mackay  Brothers  &  Co.,  of  Ldverpool, 
and  IL,  J.  &  D.  Mackay,  of  St  John's,  New  Brunswick,  that  Mackay 
Brothers  &  Co.  should  retire  from  business  at  Liveroool,  and  that  tfate 
plaintiflb  should  accept  the  agency  of  H.,  J.  &  D.  Mackay.  la  pur- 
soance  of  this  agreement,  which  was  established  by  letters  of  the  1st 
and  16th  Februaiy,  1841,  an  account  was  opened  by  the  plainti& 
with  H.,  J.  &  D.  Mackay,  and  on  receipt  of  consignment  and  remit- 
tances from  them,  advances  were  made  by  the  plaintifls. 

In  the  month  of  June,  1841,  the  plaintiffs  received  from  H.,  J.  &  D* 
Mackay  information  to  the  effect  that  they  were  about  to  launch  a 
ship,  to  be  called  the  Miracle,  which  ship,  with  a  cargo  of  timber, 
they  intended  to  send  to  the  plaintiiiB  as  a  consignment  to  the  credit 
of  the  account  At  the  time  of  the  receipt  of  such  information,  the 
plaintiffs'  advances  greatiy  exceeded  the  amount  which  had  been  sti- 
pulated upon.  By  a  letter  of  the  31st  July,  1841,  H,  J.  &  D.  Mackay 
enclosed  to  the  plaintiflb  a  power  of  attomey  to  sell  the  ship  Mirade, 
and  on  the  same  day  wrote  to  the  plaintifi^  in  the  follovmig  terms: 
^  We  now  hand  you  invoice  and  bill  of  lading  and  specification  of 
the  caigo,  per  barque  Miracle,  to  your  address.  Amount,  as  per  in- 
voice, 7,616t  7$.  2d.  sterling,  which  we  hope  will  arrive  to  a  good 
market.  Referring  you  to  Mackay,  Brothers,  as  to  insurance,  we 
are,"  &c. 

On  the  19th  July,  1841,  Mackay,  Brothers  &  Co.  having  become 
embarrassed,  wrote  to  the  house  of  H»,  J.  &  D.  Mackay,  at  Bt  John's, 
as  follows :  "  19th  July,  1841.  In  consequence  of  Dlmcan's  fEukure, 
McCalmonts  will  not  accept  our  bills  for  the  sums  you  sent ; "  and 
added  the  following  direction  with  respect  to  future  remittances: 
^  Send  your  remittances  in  future  to  us,  and  not  to  McCalmonts,  and 
call  the  other  ships  the  Birmingham  and  Stafford,  as  first  intended. 
Draw  no  more  bUls,  but  go  to  work  and  complete  your  ship  and  car- 


1  2  De  Gez,  Mac.  k  Gor.  408 ;  22  Law  J.  Bep.  (n.  s.)  Chanc  554. 
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goes  in  hand,  and  pay  nothing  but  for  this  purpose.  Pat  your  goods 
in  prime  order  of  all  kinds,  and  sell  for  prime  paper  till  all  is  closed. 
Get  the  ship  away  first,  if  you  can."  This  letter  was  received  by  H., 
J.  &  D.  Mackay  after  they  had  sent  the  bill  of  lading  and  power  of 
attorney  to  the  plaintiffs,  but  the  Miracle  had  not  then  left  St  John's, 

On  the  28th  July,  1841,  the  ship  Miracle  stood  registered  in  the  port 
of  St  John's,  in  the  name  of  James  Mackay,  one  of  the  partners  of 
the  St  John's  house,  as  the  sole  owner,  and  Thomas  Benson  was 
described  as  the  master.  H.,  J.  &  D.  Mackay,  in  consequence  of  the 
information  contained  in  the  letter  of  the  19th  July,  1841,  took 
upon  themselves  to  alter  the  destination  of  the  Miracle  and  her  cargo, 
and  accordingly,  on  the  5th  August,  1841,  the  ship  Miracle  and  her 
cargo  were  transferred  to  the  firm  of  Messrs.  Crane  &  McGrath,  and 
the  ship  was  then  registered  in  their  names,  and  a  certificate  of  Bri- 
tish registry  was  granted,  in  which  T.  P.  Crane  was  described  as  mas- 
ter. On  the  19th  August,  1841,  Messrs.  Crane  &  McGrath  executed 
a  bill  of  sale  of  the  ship  for  4,000/.  to  John  PoUok,  when  a  new  cer- 
tificate was  granted  in  his  name,  and  Henry  Bacon  was  described  as 
master,  in  the  place  of  T.  P.  Crane,  who  was  discharged.  J.  PoUok 
was  a  member  of  the  firm  of  R.  Rankin  &  Co.,  at  St.  John's,  and  all 
the  members  of  that  firm,  except  J.  PoUok,  were  members  of  the  firm 
of  Rankin,  Gilmour  &  Co.,  of  Liverpool  R.  Rankin  &  Co.  also 
purchased  the  cargo  of  the  ship  Miracle,  and  took  a  bill  of  parcels, 
m  which  the  purchase-money  of  the  ship  was  stated  *^  as  per  bill  of 
sale,  paid  for  by  note  at  six  months,"  and  of  the  cargo  as  1,200^  <<  by 
sum  charged  Riobert  Rankin  &  Co.,  in  account  with  Crane  &  Mc- 
Grath." A  new  bill  of  lading  was  signed  by  the  new  master,  H.  Ba- 
con, and  the  ship  and  cargo  were  consigned  by  Messrs.  R.  Rankin  & 
Co.,  with  a  power  of  attorney  from  J.  PoUok  to  sell  the  ship  to 
Messrs.  Rankin,  Gilmour  &  Co.  On  the  arrival  of  the  ship  at  Ldver- 
pool,  the  plaintifis  asserted  their  claim  to  the  ship  and  cargo,  and  on 
the  repudiation  of  that  claim  filed  their  biU  against  R.  Rankin,  who 
was  the  only  member  of  the  firms  of  R.  Rankin  &  Co.  and  Rankin, 
GUlmour  &  Co.,  within  the  jurisdiction,  praying  process  against  the 
other  members  of  those  firms,  and  Crane  &  McGrath,  and  also  against 
Bacon,  and  the  assignees  of  Mackay,  Brothers,  who  had  become 
bankrupts. 

The  biU  charged,  that  the  bill  of  lading,  specification,  invoice,  and 
power  of  attorney,  constituted  in  equity  an  agreement  that  the  ship 
should  be  sold  by  the  plaintiffs,  and  that  the  proceeds  should  be  re- 
ceived and  carried  to  the  credit  of  the  account ;  that  the  transfer  to 
Crane  &  McGhrath  was  fraudulent  and  colorable ;  that  the  consign- 
ment of  the  ship  and  the  power  of  attorney  could  not  be  revoked 
without  practising  a  gross  firaud  on  the  plaintiffs ;  and  that  the  defend-, 
aotB,  Crane  &  McGrath  and  J.  PoUok  had  notice  of  the  biU  of  lading 
having  been  previously  signed  in  favor  of  the  plaintif&,  and  that  the 
cargo  had  been  consigned  to  them.* 

The  biU  prayed  that  the  transfers  of  the  Miracle,  and  the  sales  of 
the  cargo  subsequently  to  the  letters  of  the  31st  July,  1841,  might  be 
declared  to  be  fraudulent,  and  to  have  been  made  for  the  purpose  of 
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defrauding  the  plaintifTs ;  and  that  J.  PoUok,  and  the  partneiB  of  B. 
Rankin  &  Co.,  and  Rankin,  Gilmorir  &  Co.,  and  H.  Bacon,  niight  be 
ordered  to  deliver  up  possession  of  the  Miracle,  her  cargo,  certmcate, 
and  papers  to  the  plaintiffs ;  and  that  such  of  the  defendants  as  might 
be  proper  and  necessary  parties  might  be  decreed  to  execute  a  bill  of 
sale,  or  other  sufficient  writing,  for  transferring  the  ship  to  the  plain- 
tiffi),  or  as  they  might  direct ;  and  that  the  cargo  might  be  sold,  and 
the  plaintiffs  declared  to  have  a  lien  on  the  proceeds,  for  the  balance 
which  might  be  found  due  to  them  on  the  said  account ;  or  if  the  ship 
and  cargo,  or  either  of  them,  had  been  sold  by  the  defendants,  or  any 
of  them,  that  they  might  be  decreed  to  account  for  the  proceeds  aiis* 
in^  from  such  sale ;  and  that  the  plaintiffs  might  be  declared  to  have 
a  Uen  on  such  proceeds  for  the  balance ;  but  if  the  court  should  be 
of  opinion,  that;  by  means  of  the  transfers  and  sal^  the  plaintiflb 
had  lost  their  claims,  rights,  and  interests,  upon  the  ship  and  cargo,  or 
any  part  thereof,  then  that  the  plaintiffs  might  be  declared  to  have  a 
lien  on  the  nominal  or  ostensible  considerations,  or  on  some  or  one  of 
them,  for  the  bedance ;  and  that,  notwithstanding  such  nominal  or 
ostensible  considerations  might  have  been  paid,  that  the  defendants, 
Crane  &  McGrath  and  J.  PoUok,  and  such  of  the  other  defendants  as 
might  be  liable  for  the  same,  might  be  decreed  to  make  good  to  the 
plaintifCs  such  lien  as  they  might  be  declared  entitled  to.  The  bill 
also  prayed  an  injunction  to  restrain  H.  Bacon,  the  master,  from  part- 
ing with  the  ship,  papers,  and  cargo,  and  to  restrain  J.  PoUok  and  the 
other  defendants  from  taking  possession  of  the  ship,  papers,  or  cargo, 
from  selling  or  otherwise  disposing  of  the  same,  and  for  a  receiver  of 
the  ship  and  cargo. 

The  defendant,  R.  Rankin,  by  his  answer  stated,  that  he  and  his 

Eartners  were  perfect  strangers  to  the  matters  alleged  by  the  bill,  never 
avin^  heard  of  any  of  the  dealings  and  transactions  between  the 
plaintiffs  and  the  Messrs.  Mackay,  previously  to  the  filing  of  the  biU ; 
and  he  denied  that,  at  the  time  of  the  transfer,  registration,  or  assign- 
ment being  made,  he  or  his  partners  had  any  notice  of  the  bills  of 
lading,  specification,  invoice,  or  power  of  attorney  having  been  remit- 
ted to  the  plaintiff. 

The  following  extracts  from  letters  which  were  in  evidence  in  the 
cause,  and  written  by  R.  Rankin  &  Co.  to  Rankin,  Gilmour  &  Co^ 
were  relied  upon  by  the  plaintiffs :  — 

"  St  Jolm*8, 14th  of  Angoft,  1S41. 

"  Messrs.  Rankin,  Gilmour  &  Co.  Dear  Sirs,  — We  need  scarcely, 
we  presume,  now  advise  you  that  we  have  the  Maokays'  downfall  to 
announce;  they  stopped  immediately  after  the  leaving  of  the  last 
steamer,  and  the  mills  are  all  at  a  stand.  The  deals  have  all  been 
sold  by  the  bank,  B.  N.  America,  who  by  that  means  are  secured,  and 
the  great  bulk  of  their  property  available  here  has  been  transferred 
over  to  their  indorsees,  Chrane  St  McGrath,  who,  it  appears,  have 
backed  their  paper  to  the  extent  of  about  16,000^  currency,  or  not 
quite  so  much.  They  have  got,  amongst  the  rest,  two  vessels  with 
their  cargoes  on  board,  now  ready  for  sea,  and  which,  for  an  advance 
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of  5,000iL  currency  made  them  by  us  to  go  towards  the  paying  the 
Ck)mmercial  Bank  and  New  Brunswick  banks  on  a  six  months'  obli- 
gation, they  now  transfer  to  us.  These  ships  will  early  in  the  week 
sail  for  your  address ;  and  to  show  you  how  the  matter  stands,  we 
now  state  the  transaction.  The  Miracle  is  567  tons  register,  and  built 
by  F.  &  T.  Ruddock,  up  near  the  bridge,  and  well  buUt  and  strong, 
at  least  so  Mr.  Duncan,  who  has  examined  her,  states.  We  advance 
on  her,  say  at  the  rate  6/.  sterling,  making  nearly,  say  4,000/.,  oh  the 
cargo  and  freight;  as  they  are  in  the  mean  time  a  little  doubtful,  and 
the  arrangement  not  finally  completed,  we  have  not  yet  consented  to 
give  any  thing.  The  Sylvia  and  her  freight,  say  197  tons,  at  5/.  ster- 
Ung,  1,400/.,  5,400/.  to  be  paid  by  us  in  six  months'  paper,  on  getting 
delivery  and  title  to  the  whole.  The  cargo  on  board  the  Miracle, 
although  a  bill  of  lading  has  gone  forward,  you  will  have  no  difficulty 
with,  and  by  next  steamer  all  the  documents  will  go  forward  to  you, 
and  a  full  and  complete  explanation  of  the  whole  transaction.  In  the 
mean  time  you  will  please  call^on  Hugh  Mackay  to  cancel  the  insur- 
ance already  done  on  that  ship's  cargo  and  freight,  and  re-insure  her, 
say,  without  reference  to  the  first  insurance  on  the  Miracle,  567  tons, 
Bacon,  master,  (bark  rigged,)  for  Liverpool,  to  sail  within  a  week  or 
so,  a  sum  to  cover  our  advance  on  the  cargo,  say  1,000/.,  and  on 
freight,  say  750/.  sterling." 

On  the  Slst  August,  1841,  R«  Rankin  &  Co.  wrote  to  Rankin, 
Gilmour,  &  Co. :  The  Miracle  we  believe  was  bargained  fcnr  by  Hugh 
Mackay  with  some  parties  in  Liverpool,  without,  however,  his  having 
any  authority  from  James  Mackay,  who  was  the  registered  owner, 
and  in  whose  name  the  builder's  certificate  passed;  subsequently 
thereto  a  letter  of  attorney  was  sent  home,  authorizing  him  to  con- 
vey ;  but  of  course  in  a  few  days  thereafter,  James  Mackay  conveyed 
away  the  property,  and  we  then  bought  it,  so  that,  with  regard  to  the 
ship,  no  difficulty  can  arise ;  the  case  is  different  with  respect  to  her 
cargo :  that  was  shipped  and  invoiced,  and  a  bill  of  lading  sent  to 
another  house ;  but  we  are  led  to  understand  that  this  house  had 
more  property  in  their  hands  than  they  were  in  advance  for,  conse- 
quently they  have  no  claim  on  the  cargo.  To  remedy  this,  however. 
Crane  &  McGrath  took  a  bill  of  sale  of  the  cargo,  and  then  gave  us 
a  bill  of  parcels  for  both  ship  and  cargo,  so  that  this  was  the  transfer 
of  a  new  master,  and  the  substitution  of  new  bills  of  lading  will,  we 
think,  effectually  screen  this  from,  all  parties ;  but  even  if  it  did  not, 
we,  as  owners  of  the  ship,  are  fully  entitled  to  freight  for  it  at  all 
events;  but  we  hope,  and  doubt  not,  that  you  will  be  able  to  secure 
both  ship,  cargo,  and  freight ;  and  so  soon  as  you  see  it  effectually 
secured,  without  any  difficulty,  we  wish  ygu  will  advise  us,  as  we  do 
not  wish  to  settle  the  account  until  we  hear  from  you.  We  now 
inclose  the  copy,  letter  of  attorney,  original  of  Mackay's  bill  of  sale 
to  them,  bill  of  parcels  to  us,  and  acknowledgment,  with  copy,  invoice, 
and  bill  of  lading ;  with  regard  to  the  Sylvia,  that  is  all  quite  straight- 
forward, no  power  ever  having  gone  home  for  her,  and  no  bills  drawn  on 
her  account,  and  nothing  whatever  to  interfere  with  her,  except  for 
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the  cargo,  which  Mackay  having  drawn  for,  and  the  bills  being  ao 
cepted,  he  would  not  allow  to  be  used  in  any  way  than  to  go  to  the 
party  for  which  it  was  intended." 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor,  Sir 
James  Wieram,  on  the  23d  May,  1849,  when  it  was  ordered  to  stand 
over,  with  liberty  to  add  parties.  On  the  9th  August,  1849,  and  in 
pursuance  of  a  reference  which  had  been  obtained  by  the  plaintiffs, 
the  Master  found,  by  the  admission  of  aU  parties,  that  the  Miracle 
was  sold  on  the  28th  of  February,  1843,  by  the  firm  of  Rankin,  Gil- 
mour  &  Co.,  under  the  power  of  attorney  from  John  Pollok,  for  the 
sum  of  3,000Z.,  and  that  the  said  sum  being  the  proceeds  of  the  scde, 
was  received  by  Ranki^n,  Gilmour  &  Co.,  on  account  of,  and  the  said 
sum  (less  1201.  charged  for  commission)  was  by  Rankin,  Gilmour  & 
Co.,  accounted  for  to  Robert  Rankin  &  Co.  Upon  this  report  the 
cause  came  on  again  before  the  Vice-Chancellor,  Sir  J.  Wigram,  in 
January,  1850,  and  by  an  order  dated  the  7th  February,  1850,  it 
was  ordered,  that  so  much  of  the  plaintiffs'  bill  as  sought  relief 
with  respect  to  the  ship  Miracle,  and  the  proceeds  thereof,  should  be 
dismissed  with  costs,  but  such  costs  were  not  to  be  taxed  or  paid 
until  farther  order ;  and  as  to  the  rest  of  the  relief  sought  by  the 
bill,  it  was  ordered,  that  the  bill,  so  far  as  not  dismissed,  should  be 
retained,  with  liberty  for  the  plaintiffs  to  proceed  at  law  touching  the 
matters  therein  in  question,  as  they  should  be  advised ;  and  in  case 
the  plaintiffs  should  proceed  at  law  within  the  time  therein  men- 
tioned, the  court  did  reserve  the  consideration  of  the  residue  of  the 
costs  of  the  suit,  and  of  further  directions,  until  after  the  trial;  and 
certain  admissions  were  directed  for  the  purposes  of  such  trial.  Up 
to  this  stage  the  case  is  reported  in  the  eighth  volume  of  Mr.  Hare's 
Reports,  page  1. 

An  action  of  assumpsit  was  accordingly  brought  by  the  plaintif& 
against  the  defendant,  R.  Rankin,  and  upon  that  trial  a  veixlict  for 
the  sum  of  2,023/.  25.  Ad.  was  obtained  against  the  defendant,  being 
the  sum  realized  by  him  upon  the  sale  of  the  cargo  in  the  pleadings 
mentioned. 

On  the  29th  July,  1851,  the  cause  came  on  to  be  heard  before  the 
Vice-Chancellor,  Knight  Bruce,  on  further  directions,  on  the  question 
of  costs,  when  his  hoi^or  ordered,  that  R.  Rankin  should  within  one 
month  pay  to  the  plaintiffs  the  said  sum  of  2,023/.  2s.  4(1,  with  inte- 
rest at  4/.  per  cent,  from  the  23d  May,  1851,  the  date  of  the  judgment 
at  law.  The  plaintiffs  now  appealed  from  so  much  of  the  decree  of 
the  Vice-Chancellor,  Wigram,  as  dismissed  the  bill  with  respect  to 
the  ship  and  the  proceeds,  and  from  so  much  of  the  decree  of  the 
Vice-Chancellor,  Knight  Bruce,  as  limited  their  right  to  interest  on 
the  sum  recovered  in  the  action,  from  the  date  of  the  judgment 

BetheU  and  Caimsj  for  the  plaintiffs.  The  law,  as  it  stood  under 
the  Acts  of  26  Gteo.  3,  c.  60,  and  34  Geo.  3,  c.  68,  was  much  more 
stringent  in  its  provisions  than  the  law  under  the  statute  of  3  & 
4  Will.  4,  c.  65,  which  was  in  force  when  the  contract,  the  sub- 
ject of  the  present  suit,  was  entered  into :  for  instance,  under  the 
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statute  34  Geo.  3,  c.  68,  no  transfer,  contract,  or  agreement  for  transfer 
of  property  in  any  ship,  was  to  be  valid  or  effectual,  for  any  purpose 
whatsoever,  either  at  law  or  in  equity,  except  in  the  form  prescribed 
by  that  Act ;  and  by  the  26  Geo.  3,  c.  60,  the  bill  of  sale,  if  not  ac- 
cording to  its  provisions,  was  made  void;  whereas  no  such  provisions 
were  to  be  found  in  the  Act  3  &  4  Will.  4,  c.  65.  Lord  Tenterden 
recognizes  this  distinction  with  respect  to  executory  contracts ;  Abbot 
on  Shipping,  p.  83,  ed.  7.  All  the  defendants  being  affected  with 
notice,  the  transfer  is  fraudulent,  and  the  power  of  attorney  must,  as 
against  them,  be'  assumed  to  have  been  irrevocable.  Admitting  that 
the  statute  is  a  shield  so  long  as  the  ship  remains  unsold,  yet  when 
sold,  the  plaintiffs'  equity  attaches,  and  the  proceeds  of  the  sale  are 
impressed  with  a  trust  in  the  plaintiffs'  favor ;  Davenport  v.  Whit' 
mare^  2  Myl.  &  Cr.  177.  On  the  same  principle,  though  an  alien  can- 
not hold  lands,  yet,  when  converted,  he  may  take  the  proceeds ;  Du 
Bourmelin  v.  Sheldon^  4  Myl.  &  Cr.  525.  The  case  of  Battersby  v. 
Smyih^  3  Mad,  110,  which  will  be  relied  upon  by  the  defendants,  was 
decided  under  the  old  law,  and  before  the  3  &  4  Will.  4,  c.  55. 

The  action  at  law  having  given  us  a  right  to  the  cargo,  and  the 
form  of  that  action  being  in  assumpsit^  the  jury  were  precluded  under 
the  3  &  4  Will.  4,  c.  42,  s.  28,  from  giving  us  interest,  but  the  plain- 
tiffs' right  being  established,  the  Vice- Chancellor  ought  to  have 
awarded  interest  firom  the  date  of  the  filing  of  the  bill,  or  at  least 
from  the  time  of  the  receipt  of  the  proceeds  of  the  cargo. 

W.  Wood,  Bacon^  and  J.  B.  Aliens  contri.  The  ship  being  regis- 
tered in  the  name  of  the  defendant,  J.  Mackiay,  his  partners  could 
neither  assert  a  legal  nor  an  equitable  title  to  it ;  Ex  parte  Yallopj  15 
Ves.  60.  It  was  said  that  the  transaction  was  altogether  fraudulent, 
that  the  power  of  sale  was  irrevocable,  and  that  Messrs.  McCalmont 
had  a  right  to  have  the  moneys,  whenever  and  by  whomsoever  paid ; 
but  to  give  effect  to  such  a  contract  would  be  directly  to  contravene 
the  express  words  of  the  Ship  Registry  Acts  and  the  uniform  current 
of  authorities,  even  where  there  has  been  fraud,  in  the  ordinary  ac- 
ceptation of  the  term  by  this  court.  The  cases  of  Thompson  v. 
Leake,  1  Mad.  39,  before  the  statute  of  3  &  4  Will.  4,  c  55,  and 
FoUett  v.  Delaney,  2  De  G.  &  S.  235 ;  and  Hughes  v.  Morris,  2  De 
Gex,  Mac  &  G.  349 ;  s.  c.  12  Eng.  Rep.  291,  since  the  statute,  were 
all  cases  of  fraud,  and  relief  was  refused ;  the  present,  however,  is  a 
mere  contest  between  creditors.  The  ship  was  not  sold  till  after  the 
bill  was  filed,  and  the  argument  of  the  plaintiffs  admits  that  they  had 
no  equity  until  after  the  ship  was  sold.  The  case  of  Proutinff  v. 
Hammond,  8  Taunt.  689,  is  the  only  case  which  gives  color  to  the 
plaintiffs'  claim,  but  that  decision  had  nothing  to  do  with 'evidence 
of  title  or  with  registration ;  it  was  founded  on  the  acknowledgment 
of  the  defendant 

It  is  clear  that  no  interest  can  be  awarded  by  this  court,  prior  to 
the  date  of  the  judgment ;  the  declaration  in  the  action  contained  a 
special  count  for  interest 
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Bethellj  in  reply. 

The  Lord  Chancellor.  With  regard  to  the  question  of  interest, 
I  am  clearly  of  opinion  that  this  court  cannot  give  interest,  consider- 
ing the  way  in  which  this  matter  is  now  brought  before  it  I  give  no 
opinion  about  the  original  right  to  interest  In  this  case  the  Vice- 
chancellor  did  not  direct  an  issue,  but  the  plaintiffs  were  left  to  biding 
such  action  as  they  should  be  advised;  and  they  brought  an  action  for 
money  had  and  received.  It  was  urged  that  in  that  form  of  action 
they  could  not  have  recovered  interest ;  but  it  was  for  them  to  have 
considered  whether  they  should  not  have  brought  an  action  of  trover, 
if  they  thought  that  in  the  action  for  money  had  and  received  they 
could  not  recover  interest  This  court,  having  left  the  whole  question 
to  be  decided  by  a  court  of  law,  and  the  plaintiffs  having  recovered 
at  law  all  they  could  recover,  they  now  ask  for  a  supplemental  decree 
to  give  them  that  which  they  allege  the  form  of  the  action  precluded 
them  from  obtaining.  I  am  clearly  of  opinion  that  I  have  not  any 
power  to  give  them  liberty  to  bring  an  action  of  trover  in  order  to 
recover  interest,  which  they  have  not  recovered  in  the  action  for 
money  had  and  received. 

The  principal  question  is  one  which  is,  no  doubt,  of  great  import- 
ance as  regards  the  operation  of  the  Navigation  Acts  on  coiftracts, 
although  it  is  somewhat  singular  it  should  be  raised  at  this  day. 
[After  shortly  adverting  to  the  facts  of  the  case,  his  lordship  pro- 
ceeded:]—  The  points  which  have  been  contended  before  me  are, 
first,  that  this  was  an  agreement  which  gave  to  the  plaintiffi  a  right 
to  the  vessel  itself;  and  secondly,  if  not  a  right  to  the  vessd,  a  right 
to  the  proceeds  of  the  vessel.  I  have  no  hesitation  in  saying  that  the 
plaintiffs  throughout  have  acted  honestly,  and  that  if  they  do  not 
succeed  in  getting  their  money,  they  have  been  deluded  by  the  acts 
of  Messrs.  Mackay  of  St.  John's  in  conjunction  with  Messrs.  Mackay 
of  Liverpool.  This  was  not  a  creditable  transaction  on  the  part  of 
the  Messrs.  Mackay  of  St  John's  —  very  far  from  it;  for,  acting  upon 
the  information,  contained  in  the  letter  of  the  19th  July,  1841,  and 
after  having  obtained  very  large  advances  from  the  plaintifl&,  and 
induced  them  to  believe  that  proper  consignments  were  in  prc^fress 
to  meet  such  advances,  they  took  upon  themselves  to  revoke  in  eflect 
the  power  of  attorney,  and  to  alter  the  destination  of  the  Miracle 
and  her  cargo  from  the  plaintiffs  into  other  hands  for  their  separate 
purposes*  That  was  a  dishonest  transaction  as  between  merchant 
and  merchant  This  court,  nevertheless,  must  proceed*^  upon  legal 
grounds. 

The  first  diflSculty  that  presents  itself  in  the  way  of  the  plaintiffs  is 
this, —  that  in  order  to  turn  this  property  into  money,  and  prevent  their 
having  the  benefit  of  it,  James  Mackay,  who  was  the  registered  owner 
of  the  vessel  in  St  John's,  transferrecl  the  vessel  to  Messrs.  Crane  & 
McGrath,  who  are  not  before  the  court  It  was  insisted  that  they 
were  mere  nominal  parties,  and  that  consequently,  when  they  had 
transferred  the  property  to  PoUok,  who  was  a  partner  in  Rankins' 
house  at  St  John's,  Rankins  were,  in  point  of  fact,  the  only  holders 
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of  the  ship,  and  that  Messrs.  Crane  &  McGrath  might  be  regarded 
as  persoDs  having  no  real  interest  I  am  clearly  of  opinion  I  cannot 
so  consider  them.  Who  the  actual  purchaser  was  is  not  the  ques- 
tion which  I  have  to  decide,  because  they  were  the  registered  owners, 
and  under  the  acts  of  parliament  that  I  shall  presently  refer  to,  they 
had  the  legal  title ;  there  is  no  question  but  that  a  large  consideration 
was  given  by  them  (whether  more  or  less  is  not  now  to  be  considered) 
for  the  purpose  of  obtaining  a  transfer  of  the  vessel  to  themselves. 
They  are  not  now  before  the  court,  and  even  assuming  that  the  point 
of  law  was  in  the  plaintiffs'  favor,  I  cannot  hear  it  said  in  their 
absence  that  the  sale  to^  th^n  was  not  a  real  and  bond  fide  transac- 
tion ;  that,  of  itself^  is  a  difficulty  which,  as  it  appears  to  me,  ^ 
plaintifb  cannot  get  over. 

The  plaintiffs,  however,  conceding  in  the  argument  that  the  legal 
and  equitable  titie  to  the  ship  duly  passed,  have  insisted  that  there  has 
been  so  much  fraud  throughout  the  transaction  that  this  court  by  its 
general  jurisdiction  can  fc&ow  the  proceeds  which  have  been  realized 
by  the  sale  of  the  vessel,  and  compel  the  house  of  Rankin,  Gilmour 
&  Ck>.,  who  have  received  such  proceeds  in  this  country,  with  the 
knowledge  of  tbe  plaintiffs'  title,  to  account  for  that  money.  In  the 
first  place,  I  think,  supposing  even  fraud  could  take  the  case  out  of 
the  statute,  on  which  I  shall  presently  observe,  that  this  is  not  such  a. 
case  of  fraud  as  can  be  remedied  by  this  court  as  against  the  ship. 
I  am  not  now  upon  the  question,  whether  the  proceeds  can,  upon  the 
doctrine  of  trusts,  be  followed.  It  has  never  yet  been  decided  that 
fraud,  under  circumstances  like  the  present,  can  be  relieved  against ; 
on  the  contrary,  the  only  cases  on  the  subject  are  cases  in  which  1,^6^ 
was  fraud  in  the  view  of  this  court,  and  yet  the  parties  committing 
such  fraud  had  no  relief  given  against  them,  though  in  respect  oi 
other  property  not  affected  by  positive  statutory  provisions  the  court 
would  have  relieved.  This  transaction  was  a  trick  —  a  contrivance 
by  no  means  creditable  —  to  prevent  the  plaintiffs  from  having  the 
ship  and  cargo ;  one  of  those  tricks  and  contrivances  which  I  am 
afraid  is  too  often  resorted  to  in  the  trade,  to  prevent  persons  from 
getting  the  benefit  of  securities  to  which  they  are  morally  entitted ; 
but  I  am  clearly  of  opinion,  that  this  is  not  such  a  fraud  as  I  can 
reach,  although  it  is  a  transaction  which  it  is  impossible  for  this  court 
to  speak  of  in  any  other  than  terms  of  reprobation. 

In  order  to  consider  what  relief  a  person  circumstanced  as  the 
plaintiffs,  might  be  entitied  to,  I  must  glance  at  the  Ship  Registry 
Acts.  It  has  been  supposed  that  under  the  various  acts  which  have 
been  passed  on  the  subject,  a  great  difference  has  existed  between 
actual  sales  and  contracts  for  sale.  The  26th  of  Geo.  3,  c.  60, 
(Lord  Liverpool's  Act,)  provided  in  substance,  that  where  property  in 
?t  ship  was  transferred,  the  certificate  of  registry  should  be  indorsed 
upon  and  recited  in  the  bill  of  sale  or  other  instrument  in  writing, 
otherwise  it  was  to  be  void.  The  great  object  was  to  keep  the  certi- 
ficate of  registry  always  in  view,  so  that  the  devolution  of  title  on 
the  register  should  show  who  the  real  owner  of  the  vessel  was.  Lord 
Eidon,  in  ft  Wane,  8  Price,  269  ;  see  p.  374,  states,  that  Lord  Liver- 
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pool  expressed  very  great  surprise  when  told  that  his  Navigation  Act 
did  not  include  contmcts ;  and  because  it  was  not  clear  that  it  did, 
the  act  of  the  34  Geo.  3,  c  68,  was  passed  for  the  express  purpose 
of  including  such  contracts.  The  14th  section  of  that  statute,  after 
reciting  the  17th  section  of  the  former  act,  and  that  doubts  had  ari- 
sen whether  by  the  said  provision  every  transfer  of  property  in  any 
ship  or  vessel  was  required  to  be  made  by  some  bill  or  other  instru- 
ment in  writing,  and  whether  contracts  or  agreements  for  the  tiransfo: 
of  such  property  might  not  be  made  without  any  instrument  in  writ- 
ing, enacts,  <<  That  no  transfer,  contract,  or  agreement  for  transfer  of 
property  in  any  ship  or  vessel,  made  or  intended  to  be  made  after  the 
Ist  day  of  January,  1795,  shall  he  valid  or  effectual  for  any  purpose 
^^atsoever,  either  at  law  or  in  equity,  unless  such  transfer,  or  con- 
tract, or  agreement  for  transfer  of  property  in  such  ship  or  vessely 
shall  be  made  bv  bill  of  sale  or  instrument  in  writing,  containing  such 
recital  as  prescribed  by  the  said  recited  act."  The  omission,  there- 
fore, was  supplied.  That  act,  however,  was  repealed  by  the  6  Greo. 
4,  c.  105,  which  repealed  several  previous  acts.  The  act  6  Greo.  4,  c. 
110,  was  a  new  enactment  When  that  act  was  firamed  the  legisla- 
ture dropped  all  mention  of  contracts  or  agreements,  and  made  a 
general  provision,  by  the  30th  section,  '<<  that  when  and  so  often  as 
the  property  in  any  ship  or  vessel,  or  any  part  thereof,  belonging  to 
any  of  his  Majesty's  subjects,  shall  after  registry  thereof  be  sold  to 
any  other  or  others  of  his  Majesty's  subjects,  the  same  shall  be  trans- 
ferred by  bill  of  sale  or  other  ins^ment  in  writing,  containing  a  reci- 
tal of  the  certificate  of  registry  of  such  ship  or  vessel,  or  the  prindpal 
contents  thereof;  otherwise  such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever,  either  in  law  or  in  equity."  That  act  was 
followed  by  the  3  &  4  WiU.  4,  c.  55,  and  the  8  &  9  Vict  c.  89,  which 
were  in  the  same  words,  so  far  as  they  related  to  the  subject  of  trans- 
fers of  ships.  From  the  6th  Geo.  4,  therefore,  to  the  present  time,  in 
point  of  fact,  contracts  and  agreements  are  not  referred  to  specificrUy ; 
and  Lord  Tenterden  in  his  book  seems  to  suppose  that  there  is  on 
that  account  a  difference  before  and  after  the  passing  of  the  act  of 
6  Geo.  4,  c  105.  He  makes  these  observations  upon  the  subject  of 
the  transfer  of  property  :*-^  It  seems  fit  to  notice  a  distinction  be- 
tween the  recent  and  the  former  statutes.  A  recital  of  the  certificate 
of  registry  is  not  now  made  necessary  to  the  validity  of  an  executory 
contract  or  agreement  for  the  transfer  of  property,  as  was  expressly 
required  by  the  34  Geo.  3,  a  68,  s.  14 ;  neither  is  an  indorsement  of 
such  a  contract  on  the  certificate  now  required,  which  was  held  to  be 
necessary  under  that  statute ;  and  by  the  language  of  the  new  acts, 
if  the  certificate  be  not  recited  in  the  bill  of  sale,  the  transfer  shall  not 
be  valid  and  effectual  wheftas  by  the  26  Geo.  3,  a  60,  s.  17,  the  bill 
of  sale  was  made  void ; "  Abbot  on  Shipping,  p.  83,  Ed.  7.  He  sup- 
poses, therefore,  that  contracts  may  still  exis^  but  that  the  new  acts 
since  those  of  6  Geo.  4,  do  not  touch  them.  I  cannot  but  think  that 
it  would  be  a  most  extraordinary  proceeding  on  the  part  of  the  legis- 
lature if,  having  in  the  first  instance  passed  a  general  law  which  did 
not  touch  contracts,  and  then  on  finding  that  they  had  missed  their 
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point  having  expressly  by  another  act  included  contracts,  they  shonld^ 
when  repealing  the  34  Geo.  8,  c.  68,  and  several  other  acts,  with 
the  Tiew  of  consolidating  and  improving  the  law,  make  a  general 
pirbvisioD,  the  effect  of  which  would  be  to  exclude  such  contracts. 

I  see,  in  the  case  of  Hughes  v.  Morris^  2  De  Grex,  Mac.  &  G.  349, 
8.  c.  12  Eng.  Rep.  291,  lately  before  the  Lords  Justices,  Lord  Cran- 
wortii  supposed  that  Lord  Tenterden  meant  that  an  action  at  law 
might  stiU  be  maintained  u]x>n  a  contract  for  the  sale  of  a  ship,  which 
would  have  been  void  under  the  law  as  it  stood  before  the  statutes  of 
Qeo.  4;  and  be  observes  that  it  might  be  so,  without  expressing  any 
opinion  on  the  point  I  think  it  is  perfectly  clear  that  the  acts  now 
existing  do  relate  to  contracts,  because  they  relate  to  every  dis]x>sition : 
^  that  wheti  and  so  often  as  the  property  in  any  ship  or  vessel,"  &c. ; 
otherwise  ^'  the  said  transfer  shall  not  be  valid  or  effectual  for  any 
purpose  whatever,  either  in  law  or  in  equity."  What  can  be  plainer? 
What  is  tiie  subject  of  sale  ?  A  chattel ;  a  ship.  No  particular  form 
of  words  is  necessary  for  the  transfer.  A  bought  and  sold  note,  any 
instrument  which  shows  that  one  person  parts  with,  and  that  another 
person  is  to  acquire  the  property,  will  suffice.  The  words,  "  I  contract 
with  you  to  sell  and  let  you  have  the  ship  Miracle  at  4,000/.,  to  be 
p€ud  to-morrow,  or  to  be  paid  down,"  constitute  a  perfectly  good 
transfer  of  the  ship,  provided  the  terms  of  the  Ship  Registry  Acts 
are  complied  ^th.  But  to  suppose  that  contracts  are  left  out 
of  the  operation  of  the  existing  acts,  appears  to  me  perfectly 
irreconcilable  with  the  language  of  their  provisions;  the  worA 
are,  "That  when  and  so  often  as  the  properly  in  any  ship,  &c, 
shall  be  sold."  Is  not  the  property  in  a  ship  sold  by  contract  f  The 
plaintiffs'  construction,  however,  might  lead  to  such  a  result  as  this. 
There  might  be  a  contract,  and  an  actual  transfer  with  the  considera- 
tion paid,  but  invalid  only  by  reason  of  a  non-compliance  with  some 
of  the  forms  prescribed  by  the  statutes,  although  the  statutes  say  such 
transfer  shall  not  be  valid  or  effectual  for  any  ourpose  whatever,  either 
in  law  or  in  equity ;  yet,  according  to  the  plaintiffs'  contention,  the 
contract  is  to  operate  in  equity  as  a  transfer,  and  to  give  a  right  to 
rehef.  I  apprehend  the  true  construction  of  the  statutes  of  the  3  &  4 
Will.  4,  c.  55,  and  8  &  9  Vict  c.  89,  to  be,  that  no  contract  can  be 
valid  unless  it  complies  with  the  conditions  prescribed  in  those  acts. 
The  legislature,  as  it  appears  to  me,  did  not  by  the  recent  acts  abo- 
lish or  repeal  the  law  as  regards  the  regulation  of  contracts,  but  it 
continued  in  a  general  form  the  same  regulations  as  to  contracts 
which  had  theretofore  been  imposed;  and  I  think  those  general  terms 
are  sufficient,  so  as  to  require  that  every  contract  shall  be  registered 
in  compliance  with  the  acts.^  There  are  many  provisions  in  the 
acts  which  show  clearly,  as  it  appears  to  me,  that  the  doctrine  of 


^  On  the  24th  July,  tlie  Lord  Chancellor  observed,  that  he  might  have  expressed 
faimielf  too  strongly  on  the  subject  of  the  invalidity  of  the  contract  at  law ;  he  did  not 
intend  to  say  that  there  might  not  be  a  remedy  by  action  at  law,  for  the  conseouenoes 
<rfa  breach  of  the  contract/but  only  that  there  could  be  no  equitable  relief  on  the  con- 
tract 
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notice  was  not  to  have  the  slightest  operation ;  for  it  will  be  fonod, 
that  when  there  are  successive  sales,  ana  they  are  entered  in  the  book 
of  registry  within  a  given  number  of  days,  which  must  elapse  before 
each  transfer  is  registered,  and  two  or  more  are  thus  on  the  registiry, 
the  person  first  bringing  the  certificate  shall  have  a  right  as  against  ail 
other  persons  who  are  even  prior  to  him  on  the  registry.  The  book 
of  registry  cannot  be  referred  to  by  a  second  or  subsequent  transferree, 
without  seeing  that  there  was  upon  the  registry  of  the  particular  ves- 
sel the  record  of  the  previous  transfers ;  yet  that  will  not  affect  him  at 
all.  -It  is  a  mere  question  in  the  race,  who  first  brinc^s  the  certificate 
of  registry,  to  have  the  particulars  of  the  bill  of  sue,  or  instrument 
under  which  he  claims  the  property,  indorsed  upon  it  The  whole 
firame  of  the  acts  negatives  any  equity  arising  out  of  the  doctrine  of 
notice.  I  apprehend,  the  true  rule  of  construction  both  in  law  and 
equity  is,  that  in  order  to  have  a  good  title,  you  must  have  an  effectual 
transfer  at  law.  If  you  have  an  efiectusd  transfer  at  law,  it  is  just  as 
effectual  in  equity. 

There  are  very  few  cases  bearing  on  the  ]x>int  which  has  been 
argued  before  me.  The  question  of  fraud,  which  was  raised  before 
Lord  Eldon,  assisted  by  Sur  W.  Grant,  in  Mestaer  v.  CHUespie^  11 
Ves.  621,  was  not  decided,  though  an  issue  was  directed,  hord  Eldon, 
in  the  subsequent  case  of  SpelcU  v.  LechmerCj  13  Ves.  588,  though  he 
took  occasion  to  observe  that  the  point  was  not  determined  in  Mestaer 
V.  GiUespie^  yet  gave  no  new  opinion  on  the  subject  He  never  in 
any  one  case  laid  it  down,  that  fraud  itself  would  b^  an  exception. 
I  am  not  on  the  present  occasion  called  upon  to  lay  down  such  a 
I>roposition,  but  of  this  I  am  perfectly  clear,  that,  so  far  a^  the  authori- 
ties have  gone,  there  have  been  cases  very  much  like  fraud,  and  yet  no 
relief  has  been  given. 

The  cases  of  Newnham  v.  Graves^  and  Barker  v.  Chapmany  1  Mad. 
399,  in  notis,  were  both  heard  before  Sir  William  Grant  In  the  for- 
mer case  it  appeared  that  Dawson  and  his  partner  assi^ed  to  Bland 
and  his  partner,  a  ship  l)y  a  proper  bill  of  sale.  The  ship  was  then  at 
sea,  and  before  her  arrival  in  London  both  parties  became  bankrupt, 
and  upon  her  arrival  in  London  the  plaintiffs,  who  were  the  assignees 
in  bankruptcy  of  Bland,  immediately  afterwards  took  actual  possession 
of  the  ship,  and  applied  to  the  captain  for  the  certificate  of  registry, 
to  get  it  indorsed  within  ten  days  after  the  arrival  of  the  ship,  as  re- 
quired by  the  act  34  Geo.  3,  c.  67;  but  the  captain,  acting  in  collu- 
sion with  the  assignees  of  Dawson,  who  had  also  become  bankrupt, 
delivered  it  to  them.  The  Master  of  the  Rolls  was  of  opinion  that 
the  Registry  Acts  precluded  the  court  from  giving  any  relief,  and  dis- 
missed the  bill;  so  that  there  the  representatives  of  the  sellers,  though 
thev  could  stand  in  no  better  situation  than  the  sellers  themselves,  by 
collusion  with  the  captain  got  possession  of  the  certificate,  and  so  preclu- 
ded the  representatives  of  the  purchasers  from  making  good  their  title. 

The  other  case  of  Barker  v.  Chapman  is  referred  to  by  Sir  T.  Plumer, 
in  the  case  of  Thompson  v.  Leake^  1  Mad.  39 ;  see  p.  44,  in  the  follow- 
ing terms:  "  Where  there  was  a  gross  fraud  by  preventing  the  ship's 
register  firom  being  indorsed  within  the  time  prescribed  by  the  Act  of 
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Parliament,  after  the  return  of  the  ship,  his  Honor,  the  Master  of  the 
Bolls,  -with  much  reluctance,  and  after  a  year's  delay  of  his  judgment, 
in  hopes  the  parties  would  agree  to  a  compromise,  decided  he  could 
not  relieve.  There  was  no  appeal  from  that  determination;  it  is, 
therefore,  a  considerable  authority.  It  is  the  only  express  decision 
that  fraud  is  not  in  these  cases  relievable."  That  was  the  doctrine 
which  Sir  T.  Plnmer  himself  was  inclined  to  hold  in  Thompson  v. 
Leake^  when  he  refused  to  relieve  in  that  case,  upon  the  ground  either 
of  accident  or  fraud.  The  last  case  to  \$rhich  I  have  referred  goes  to 
some  extent,  although  not  to  the  whole  extent  of  refusing  relief  even 
where  fraud  was  shown  to  exist;  but  all  the  cases,  so  far  as  they  have 
gone,  have  decided  against  relieving  under  circumstances  which  would 
be  termed  fraudulent  in  the  ordinary  acceptation  of  the  word  in  this 
court  I  am  not  prepared,  nor  am  I  called  upon  on  the  present  occasion 
to  say,  that. there  may  not  be  such  a  case  of  actual  gross  fraud  as 
would  enable  this  court  to  give  relief. 

It  was  clearly  laid  down  by  Lord  Eldon,  in  Speldt  v.  Lechmere^  13 
Ves.  588,  that  while  the  express  clause  as  to  contracts  stood  in  the 
act  (34  Geo.  3,  c  68)  that  <<  if  the  transfer  was  not  in  the  mode  pre« 
Bcribed  by  the  act,  the  whole  was  void ; "  he  could  give  no  relief  upon 
the  contract,  thongh  it  was  a  bond  fide  contract,  and  the  consideration 
WBS  paid,  if  the  Kegistry  Acts  were  not  complied  with.  Assuming 
that  to  be  the  law,  and  coupling  that  with  the  observations  of  Lord 
Eldon  in  Ex  parte  Yallopj  15  Yes.  60,  (see  page  67),  the  result,  I 
think,  deariy  is,  that  when  the  contract  is  void  at  law,  there  can  be 
no  relief  in  equity.  That  may  be  laid  down  as  a  general  rule.  I  do 
not  say  that  it  may  not  admit  of  exception. 

I  have  already  expressed  my  opinion  that  there  is  no  actual  fraud 
in  the  case  before  me,  and  therefore,  upon  the  mere  ground  of  fraud,  I 
cannot  give  anv  relief  as  against  the  registry.  Assuming  the  con- 
tract to  be  clearly  made  out  as  regards  the  intended  destination  of  the 
ship  to  the  plaintiffs,  still  I  think  it  is  one  of  those  contracts  which, 
according  to  the  authorities  to  which  I  have  referred,  this  court  cannot 
enforce.  In  the  case  of  Brewster  v.  Clarke^  2  Mer.  75,  there  was  a 
dear  agreement  for  the  sale  of  a  ship,  yet  it  was  held  to  be  void  for 
want  of  the  certificate  being  duly  recited  in  the  memorandum  of  sale, 
though  a  copy  of  such  certificate  was  annexed  thereto.  Here  the 
power  of  attorney  for  sale  and  the  letter  that  passed  are  supposed  to 
make  the  contract,  but  they  are  wholly  informal. 

I  am  of  opinion  that  the  acts  in  force  when  this  transaction  took 
place  applied  to  contracts  qtia  contracts,  just  as  much  as  the  act  34 
Geo.  3,  c.  68,  expressly  applied  to  contracts,  the  provisions  of  which, 
though  the  act  itself  were  repealed,  I  think  were  intended  to  be  car- 
ried over  and  given  effect  to  by  the  subsequent  acts.  Contracts,  then, 
relative  to  the  transfer  of  ships,  requiring  all  the  same  formalities  as 
any  other  transfer, — registration,  a  recital  of  the  certificate  of  registry 
in  the  instrument  of  transfer,  and  the  indorsement  upon  the  certificate, 
—  I  must  necessarily  hold  that  this  was  a  contract  that  could  not 
operate  in  this  court  to  bind  the  ship  in  any  manner.  As  a  transfer, 
it  is  void  both  in  law  and  equity. 
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It  was  contended  before  me,  as  it  was  in  the  case  of  Hug'hes  t. 
MorHsj  2  De  Gex,  Maa  &  G.  349 ;  s.  c.  12  Eng.  Rep.  291,  that 
the  contract  to  transfer  as  in  ordinary  cases  in  this  co.^urt,  is  eqnivalient 
to  an  actual  transfer  of  the  property,  but  the  moment  such  a  proposi* 
tion  is  enunciated,  it  is  obnoxious  to  th6  rule  provided  by  the  Ship 
Registry  Acts,  which  destroy  its  effect,  both  at  law  and  in  equity.  I 
think,  therefore,  I  am  entirely  precluded  from  giving  any  relief  as 
regards  the  transfer  of  the  ship  itself. 

Then  it  has  been  most  elaborately  argued,  that  I  might  and  ought 
to  give  effect  to  the  transaction  as  regards  the  proceeds  of  the  vessel, 
although  I  cannot  affect  the  vessel  itself.     I  do  not  lay  down  any  rule, 
that  parties  cannot  authorize  a  ship  to  be  sold,  and  direct  in  what 
manner  the  money  shall  be  applied.     That  is  quite  a  different  ques- 
tion.   But  the  question  before  me  is  this:  the  plaintiffs  claim  the 
right  under  certain  documents,  which  they  say  vest  the  property  of 
the  vessel  in  them,  but  for  the  Ship  Registry  Acts;  and  being  forced 
to  relinquish  such  right  to  the  vessel,  they  say  they  have  an  equity  to 
that  which  represents  the  vessel,  namely,  the  price  produced  by  the 
■fide  of  the  vessel,  and  that  a  court  of  equity  is  bound  to  give  effect  to    . 
that  claim.     Can  this  court  give  any  relief  as  regards  the  proceeds  of 
property  which  could  not  be  given  as  against  the  property  itself? 
There  may  be  cases  put  with  regard  to  other  transactions  in  whidi , 
the  court  would  follow  the  money,  and  would  not  follow  the  property^ 
but  I  think  the  right  of  the  money  here  must  spring  out  of  the  right 
to  the  vessel.     The  right,  if  there  was  any  riffht  created,  was  to  the 
vessel,  for  the  consignment  was  of  the  vessel,  and  the  vessel,  by  its 
proceeds,  no  doubt  was  to. pay  its  debts ;  but  before  effect  was  given 
to  that  inchoate  right,  before  it  ever  ripened  into  a  perfect  contract^— 
and  while  it  was  pending^ — ^the  party  who  was  in  the  act  of  giving 
effect  to  it  chose  to  prevent  it  from  becoming  a  legal  and  binding  con- 
tract    If  it  does  not  become  a  legal  binding  act,  how  can  equity  fix 
upon  the  proceeds  of  property,  which  by  law  has  not  become  liable, 
and  which  in  fact  legally  belongs  to  somebody  else  ?     Suppose,  for 
example,  the  defendants  had  now  got  the  ship,  and  if,  as  is  admitted, 
they  would  be  entitled  to  retain  her  as  lonff  as  she  endures,  or  to  make 
firewood  of  her  if  they  please,  and  the  plaintiffs  never  could  enforce 
their  claim,  it  would  be  singular  indeed,  that  though  the  property 
could  be  held  in  defiance  of  the  rightful  owner,  and  that  no  equity 
existed  as  regarded  the  property  so  long  as  it  was  kept  in  specie,  yet 
that  the  moment  that  property  was  converted  into  money,  the  money 
might  be  demanded  by  the  plaintlffij.     What  is  that  but  indkectly 
brcGiking  in  upon  the  provisions  of  the  Ship  Registry  Acts,  and  giving 
the  plaintiffs  a  right  or  property  in  the  vessel,  though  they  cannot 
have  the  vessel  itself?     Those  acts  intended  that  the  property  in  the 
vessel  should  go  hand  in   hand  with  the  right  to  the  vessel,  and 
that  he  who  had  the  vessel  should  have  also  an  equitable  right 
to  the  property  in  the  vessel       The  cases,  if  it  were  necessary  to 
go  into  them,  would  prove  that     My  clear  opinion  therefore  is, 
that  the  property  in  this  ship  did   not  pass  to  the  plaintiffs  while 
it  W81S  in  specie,  and  that  being  so,  that  the  contract  under  the 
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docnments  which  have  been  produced  does  not  give  them  the  title 
which  they  now  assert  to  the  proceeds  of  that  property. 

If  this  case  had  not  been  elaborately  considered  in  the  court  below, 
where  it  underwent  so  much  and  such  great  consideration,  I  so  much 
disapprove  of  the  conduct  of  the  house  of  Messrs.  Mackay  of  St. 
John's,  that  I  should  not  dismiss  the  appeal  with  costs ;  but  as  the 
case  was  so  fully  considered,  and  as  I  think  the  court  came  to  a  right 
determination  in  point  of  law,  I  cannot  help  dismissing  this  appeal 
with  costs. 


In  the  Matter  of  Fawcett's  Patent.^ 

April  16,  June  12,  and  Jolj,  17, 1853. 

Patent  —  Practice. 

Where  a  cayeat  was  lodged  before  the  great  seal  was  affixed  to  a  patent,  the  Lord  Chan- 
cellor declined  to  enter  into  the  merits  of  the  opposition,  but  referred  the  matter  badL  to 
the  Attomej-GeneraL 

In  this  case  the  object  of  the  petition  was  to  obtain  the  sealing  of 
the  petitioner's  patent,  notwithstanding  the  caveat,  which  had  been 
entered  by  the  respondents.  The  ground  on  which  the  application 
was  made  was,  that  the  subject-matter  of  the  patent  had  been  duly 
referred  to  the  Attorney-General ;  that  he  had  signed  his  report  in 
favor  of  the  application,  after  the  usual  notice  had  been  given  to  all 
persons  who  had 'caveats;  that  the  Queen's  bill,  the  signet  bill,  and 
the  privy  seal  bill,'  had  been  duly  obtained  without  opposition,  and 
that  it  was  not  till  after  the  privy  seed  bill  of  the  petitioner's  patent 
had  been  left  at  the  Lord  Chancellor's  great  seed  patent  office  tor  the 
purpose  of  being  sealed,  that  the  opposition  of  the  respondents  was 
raised. 

Daniel  and  Wodehousey  for  the  petitioner,  submitted  that  it  was 
not  competent  for  a  party  to  lie  by  and  oppose  the  grant  of  a  patent 
at  the  last  stage. 

Campbell,  Selwyn,  and  T,  Webster,  contr^.  The  practice  of  the 
court  in  such  cases  is,  to  refer  the  matter  back  to  the  Attorney- 
General,  and  to  give  the  same  force  to  the  opposition,  if  raised  the 
day  before  the  great  seal  is  sought  to  be  affixeid  to  a  patent  as  if  at 
the  first  stage.    They  referred  to  In  re  AlcocKs  Patent?  and  to  three 

1  2  De  Gex,  Mac.  &  Gor.  489. 

*  By  the  act  14  &  15  Vict,  c  82,  the  necessity  for  obtaining  the  Queen's  bill,  aignet 
bin,  aod  priyy  seal  bill  b  dispensed  with. 
>  10th  December,  1832,  not  reported. 
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other  unreporteci  cases,  to  show  that  according  to  the  present  practice 
of  the  court,  the  matter  must  be  again  referred  to  the  Attorney- 
General 

Daniel  in  reply,  cited  Ex  parte  Fox,  1  V.  &  R  67. 

The  Lord  Chancellor.  I  cannot  take  upon  myself  the  duty  of 
entering  into  an  examination  of  the  merits  of  rival  specifications  in 
court  Lord  Eldon  seems  to  have  done  so  in  Ex  parte  FoXj  bo*,  a 
more  inconvenient  practice  I  cannot  well  conceive.  If  there  was  any 
danger  of  stopping  the  petitioner's  application  by  my  not  entering 
into  the  merits,  I  might  hear  the  case  myself;  but  I  can  see  no  such 
ground.  Under  these  circumstances  I  will  not  act  in  opposition  to 
the  four  authorities  which  have  been  cited;  nor  am  I  inclined  to 
interrupt  the  general  business  of  the  suitor  by  introducing  a  very 
mischievous  practice,  and  one  which  would  lead  parties  to  delay 
entering  their  caveats  for  the  mere  purpose  of  compelling  the  Lord 
Chancellor  to  hear  the  merits. 

I  shall  send  this  case  back  to  the  law  officer  of  the  crown,  with  a 
direction  that  it  may  be  proceeded  with  as  expeditiously  as  possible, 
giving  leave  to  the  petitioner  to  apply  to  me  if  there  sboold  be  any 
unreasonable  delay  in  the  prosecution  of  this  order.  The  costs  of 
all  parties  to  be  reserved. 

July  17.  On  this  day  the  matter  was  again  mentioned  as  having 
been  compromised. 


The  Dean  of  Ely  v.  Bliss,  i 

Jolj  ai,  1852. 

Tithes —  Construction  of  Act. 

The  Act,  2  &  3  Will.  4,  c.  100,  is  unaffected  by  the  provisions  of  the  Act,  3  &  4  Wifl.  4, 
c  27 ;  the  interpretation  dause  of  the  latter  act,  althongh  enacting  that  the  word  **  land* 
shall  in  its  meaning  extend  to  tithes,  has  reftrence  to  an  estate  in  tithes,  and  not  to  tithes 
as  a  chattel,  and  the  2d  section,  thereiore,  does  not  embrace  the  case  of  a  render  of  tithes 
as  a  chattel,  b j  the  person  bonnd  to  pay  to  the  tithe  owner. 

The  bill  in  this  suit  was  filed  by  the  Dean  and  Chapter  of  Ely,  on 
the  4th  of  January,  1840,  to  establish  their  right  to  the  single  value 
of  the  tithes  of  corn  and  grain,  and  lambs  and  wool,  against  the 
occupiers  of  a  lar^e  tract  of  land,  known  as  the  Lakenheath  fen  io 
the  county  of  Cambridge. 

.  The  bill  stated  the  tiUe  of  the  plaintiffs,  under  letters-patent  dated 
the  10th  September,  33  Hen.  8,  to  the  rectorial  tithes  within  the 


1  2  De  Gez,  Mac  &  Gor.  459. 
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parish  of  Lakenheath  ;  that  there  was  within  the  pcurish  of  Laken- 
heath,  and  the  tithable  places  thereof,  a  large  tract  of  land  which 
was  formerly  uninclosed ;  that  the  same  had  been  partially  drained, 
by  the  powers  of  an  act  passed  in  15  Car.  2,  when  the  same  was 
inclosed,  divided,  and  allotted  in  severalty  ;  that  under  the  provisions 
of  another  act,  passed  in  8  Geo.  3,  the  drainage  was  improved,  so  that 
the  fen,  which  had  been  previously  unproductive,  or  had  produced  titha- 
ble matters  or  things  of  very  inconsiderable  value,  became  fit  to  cul- 
tivate ;  and  that  about  fifty  years  ago,  the  fen  was  used  and  cultivated 
as  arable,  meadow,  and  pasture  land,  and  had  produced  tithable  mat- 
ters and  things  of  considerable  value,  the  tithes  of  which  were  recto- 
rial, and  which  ought,  since  the  21st  December,  1837,  to  have  been 
rendered  or  paid  to  the  plaintiffs.  The  bill  then  stated,  that  the 
defendants  were  occupiers,  and  held  parts  of  the  fen,  and  that  they 
had  in  every  year,  since  the  21st  December,  1837,  taken  on  and  from 
the  said  lands  various  tithable  matters,  which  they  had  converted  to 
their  own  use,  without  rendering  to  the  plaintiffs  the  tithes  thereof, 
or  making  any  satisfaction  for  the  same.  The  bill  charged,  that  if  it 
should  be  proved  that  the  lands  had  not  theretofore  paid  some  of  the 
tithes  demanded,  the  same  was  owing  to  the  circumstance  that  the 
lands  were  in  former  times  frequently  under  water,  and  were  not,  till 
about  Bfty  years  before  the  filing  of  the  bill,  brought  into  regular 
ciiltivation,  and  did  not  produce  any  corn  or  grain,  or  not  in  any  con- 
siderable quantities ;  but  that,  nevertheless,  the  tithes  of  lamb  and 
wool  were  paid  to  the  Dean  and  Chapter,  as  rector,  or  to  their  lessees, 
and  that  the  tithes  of  agistment  were  also  paid  to  the  vicar  of  the 
parish. 

The  bill  charged,  by  way  of  further  evidence,  that  the  fen  was  not 
'  exempt,  or  discharged  from  the  payment  of  tithes ;  Hiat  in  1808,  cer- 
tain parties  claiming  under  a  demise  then  subsisting,  but  which  had 
rince  expired,  firom  the  Dean  and  Chapter,  filed  their  bill  for  the  tithes 
of  corn  and  grain,  lambs  and  wool,  against  the  then  occupiers  of  the 
fen,  who  by  their  answer  among  other  things  alleged,  that  the  lands 
in  question  were  exonerated  from  tithes,  by  reason  of  their  having 
been  parcels  of  the  possessions  of  the  Monasteries  of  Si  Peter  and 
8t  Ethelred,  but  that  they  were  decreed  to  account  for  the  tithes 
then  claimed  The  bill  then  stated  a  pretence  on  the  part  of  the 
defendants,  that  no  tithes  whatever,  of  4he  nature  claimed  by  the  bill, 
had  at  any  time  within  sixty  years  or  upwards  been  rendered,  or  any 
satisfaction  given  in  respect  of  the  same  to  the  plaintiffs  or  any  per- 
sons claiming  under  them ;  and  that  by  reason  thereof,  and  by  virtue 
of  the  act  3  &  4  Will.  4,  a  27,  the  right  of  the  plaintiffs  had  become 
extinct;  whereas  the  plaintiffs  charged,  that  by  an  indenture  made 
between  the  Dean  and  Chapter  of  the  one  part,  and  Hugh  R  Evans 
of  the  other  part,  the  rectory  of  Lakenheath  and  the  tithes  thereto 
belonging,  and  claimed  by  the  bill,  were  demised  to  H.  B.  Evans  for 
a  term  of  years  subsisting,  and  which  had  not  expired  at  the  time  of 
the  passing  of  the  last-mentioned  act,  and  that  the  same  was  sub- 
sisting till  the  21st  December,  1837. 
To  this  bill  one  of  the  defendants  pleaded  the  Statute  of  Limita- 
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tions  (3  &  4  Will.  4,  c.  27)  as  a  bar  to  the  plaintiffs'  title.  The  plea 
set  forth  the  following  sections  of  the  statute :  —  Sect  1,  whereby  it 
was  enacted,  "  that  the  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more  confined  or  a  diflfer- 
ent  meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  act  shall  exclude  such  construction,  be  interpreted 
as  follows,  (that  is  to  say,)  the  word  '  land '  shall  extend  to  manors, 
messuages,  and  all  other  corporeal  hereditaments  whatsoever,  and 
also  to  tithes,  (other  than  tithes  belonging  to  a  spiritual  or  eleemosy- 
nary corporation  sole,)  and  also  to  any  share,  estate,  or  interest  in  them, 
or  any  of  them,  whether  the  same  shall  be  a  freehold  or  chattel  inte- 
rest, and  whether  freehold  or  copvhold,  or  held  according  to  any  other 
tenure  ;  and  the  word  '  rent'  shall  extend  to  all  heriots  and  to  all  ser- 
vices and  suits  for  which  a  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money,  charged  upon  or  payable  out  of  any 
land,  (except  moduses  or  compositions  belonging  to  a  spiritual  or 

eleemosynary  corporation  sole) Sect  2,  whereby  it  was 

enacted,  <'  that  after  the  31st  day  of  December,  1833,  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  but  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  some  person  through  whom  he  claims,  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  ri^ht  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same."  Sect  24,  whereby  it 
was  enacted,  "  that  after  the  said  31st  day  of  December,  1833,  no 
person  claiming  any  land  or  rent  in  equity,  shall  bring  any  suit  to 
recover  the  same  but  within  the  period  during  which,  by  virtue  of  the 
provisions  hereinbefore  contained,  he  might  have  made  an  entry  or 
distress,  or  brought  an  action  to  recover  the  same  respectively,  if  he 
had  been  entitled  at  law  to  such  estate,  interest,  or  right,  in  or  to  the 
same  as  he  shall  claim  therein  in  equity,"  Sect  34,  whereby  it  was 
enacted,  '<  that  at  the  determination  of  the  period  limited  by  this  act 
to  any  person  for  making  an  entry  or  distress,  or  bringing  any  writ 
of  quare  impedit^  or  other  action  or  suit,  the  right  and  tifle  of  such 
person  to  the  land,  rent,  or  advowson,  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit  •respectively,  might  have  been  made  or 
brought  within  such  period,  shall  be  extinguished."  The  plea  then 
proceeded :  —  «  And  this  defendant  for  further  plea  saith,  that  if  the 
said  complainants  ever  had  any  right  to  make  an  entry  or  distress^  or 
bring  an  action  or  suit  to  recover  the  tithes  of  the  tract  of  land  called 
Lakenheath  Fen  in  the  said  bill  mentioned,  which  this  defendant  in 
nowise  admits,  such  richt  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  did  not  first  accrue  to  the  said  complainants,  or 
to  any  person  through  whom  they  claim,  within  twenty  years  next 
before  the  instititution  of  this  suit ;  and  that  neither  the  said  com- 
plainants, nor  any  person  or  persons  through  whom  they  claim,  have 
or  hath,  in  respect  of  the  estate  or  interest  claimed  by  the  said  com- 
plainants, been  in  possession  or  in  receipt  of  the  profits  of  the  said 
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tithes  or  any  of  tbem,  withiu  twenty  years  next  before  the  institution 
of  this  suit ;  and  that  an  acknowledgment  of  the  title  (if  any)  of  the 
said  complainants  to  the  said  tithes  or  any  of  them  hath  not  been 
given  to  said  complainants  or  their  agents,  in  writing  signed  by  this 
defendant,  nor  to  his  knowledge  or  belief  by  any  other  person  or  per- 
sons in  possession  or  in  receipt  of  the  profits,  of  the  said  tithes,  within 
twenty  years  next  before  the  institution  of  this  suit" 

This  plea  was  argued  on  the  lOth  May,  1842,  before  Lord  Lang- 
dale,  the  late  Master  of  the  Rolls,  who  allowed  it  A  report  of  the 
case  will  be  found  in  the  fifth  volume  of  Mr.  Beavan's  Reports,  p.  574. 
Against  the  decision  of  the  plaintiffs  the  Dean  and  Chapter  appealed 
to  the  Lord  Chancellor,  (Lord  Lyndhurst,^  who  was  of  opinion  that, 
whatever  might  be  the  construction  of  the  act  3  &  4  Will  4,  c.  27, 
in  reference  to  tithes,  it  did  not  include  mixed  tithes,  but  only  predisd 
tithes ;  but  the  question  at  issue  being  more  a  question  of  law  than 
of  equity,  he  directed  a  case  to  be  sent  to  the  Court  of  Exchequer, 
for  the  opinion  of  that  court  upon  the  plaintiffs'  title ;  the  case,  after 
considerable  discussion,  was  drawn  so  as  to  extend  to  the  whole  of 
the  tithes  claimed  by  the  bill.  The  barons  of  the  exchequer,  before 
whom  the  question  was  argued  in  May  and  June,  1846,  returned  their 
certificate,  to  the  effect  that  the  plaintiffs  were  entitled  to  recover 
from  the  defendant  treble  the  value  of  the  predial  tithes  claimed  by 
the  suit     Sub  nomine  Deem  of  Ely  v.  Cash^  15  M.  &.  W.  617. 

Upon  this  certificate  the  cause  came  back  before  the  Lord  Chan- 
cellor (Lord  Cottenham)  upon  the  equity  reserved.  His  lordship,  not 
being  satisfied  with  the  conclusion  arrived  at  by  the  Court  of  Exche- 
quer, on  the  12th  June,  1846,  sent  the  same  case  to  the  Court  of 
Common  Pleas,  where  it  was  argued  in  Hilary  Term,  1849,  before 
the  then  Lord  Chief  Justice,  (Sir  Thonms  Wilde,)  and  three  other 
judges  of  that  court,  namely,  Maule,  J.,  Cresswell,  J.,  and  Williams,  J., 
bat  no  decision  was  given  by  them  until  the  7th  May,  1851,  when, 
without  assigning  any  reasons,  they  made  their  certificate,  of  which 
the  following  is  a  copy :  — 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  are  of 
opinion,  that,  in  the  action  mentioned  in  the  case  proposed  to  us,  the 
plaintiffs  are  entitled  to  recover  from  the  defendant  treble  the  value  of 
the  predial  tithes  claimed  by  the  Dean  and  Chapter  of  Ely  in  the  said 
Buit  •  ^ 

"  C.  Cresswell, 
"Edward  Vaughan  Williams." 

Mr.  Justice  Maule  was  of  opinion,  that  the  plaintiffs  were  not  enti- 
tled to  recover.  The  Lord  Chief  Justice  did  not  sign  the  certificate, 
in  consequence  of  his  having  in  the  mean  time  been  appointed  to  the 
office  of  Lord  Chancellor. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor, 
(Lord  St  Leonards,)  on  the  equity  reserved. 

Bethellj  Lloyd,  and  Fleming  for  the  plaintiffs.    The  sole  question  is, 
vol.  xix.  17 
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did  the  legislature,  by  the  act  3  &  4  Will.  4,  c.  27,  intend  by  impli- 
cation to  repeal  the  act  2  &  3  Will.  4,  c.  100.     This  could  not  have 
been  the  intention,  as  is  shown  by  the  fact  that  another  act,  4  d&  5 
Will  4,  c.  83,  was  passed  the  next  year,  suspending  the  operation  of 
the  act  2  &  3  Will.  4,  a  100,  but  in  no  other  way  affecting  its  provi- 
sions.    It  is  submitted,  however,  that  the  period  of  twenty  years, 
prescribed  by  the  act  3  &  4  Will.  4,  c.  27,  has  no  reference  to  tithes 
as  a  chattel.     Before  the  reformation,  no  suit  could  hav.e  been  brought 
in  the  temporal  courts  for  tithes,  which  were  an  ecclesiastical  inherit- 
ance issuing  out  of  land ;  but  by  the  act  32  Hen.  8,  c.  7,  s.  7,  tithes 
and  other  ecclesiastical  matters  were  first  made  the  subject  of  convey- 
ance and  recovery  in  the  temporal  courts,  though  as  between  spiritnaJ 
persons  there  still  remained  an  appeal  to  the  spiritual  courts.     The 
remedy  for  the  subtraction  of   tithes  as  a  chattel  continued  in  the 
ecclesiastical  court  until,  by  the  act  2  &  3  Edw.  6,  c  13,  a  person  was 
enabled  to  bring  an  action  at  law  for  the  subtraction  of  predial  tithes 
to  the  extent  of  three  times  the  value,  and  courts  o^  equity,  in  aid  of 
the  common  law,  sanctioned  the  institution  of  suits  for  the  recovery 
of  tithes  simply.     By  the  5th  section  of  the  act  53  Geo.  3,  c  127,  the 
time  within  which  any  action   or  suit  could  be  instituted  for  the 
recovery  of  tithes  was  limited  to  **  six  years  from  the  time  when  such 
tithes  became  due,"  but  that  limitation  was  clearly  as  between  owner 
and  occupier  only,  and  up  to  the  time  of  the  passing  of  the  act  2  &;  3 
WilL  4,  c.  100,  the  mere  nonpayment  of  tithes  for  any  period,  however 
long,  was  no  ground  of  exemption ;  but  by  that  act,  which  was  to 
come  into  operation  one  year  after  it  passed,  periods  of  limitation 
were  for  the  first  time  prescribed,  with  reference  to  exemption  from 
tithes.     The  difficulty  arises  from  the  interpretation  clause  of  the  act 
3  &  4  Will.  4,  c.  27,  which  enacts  that  the  word  "  land  "  shall  extend 
to  tithes,  and  also  upon  the  2nd  section  of  that  statute,  by  which  ft  is 
enacted,  that  no  action  shall  be  brought  for  the  recovery  of  any  land 
or  rent,  but  within  twenty  years  after  the  right  of  action  shall  have 
first  accrued.     Looking,  however,  to  the  whole  scope  of  the  act,  and 
to  the  language  of  its  particular  provisions,  it  is  clear  that  the  legis- 
lature did  not  affect  to  deal  with  tithes  as  a  chattel.     Thus,  an  action 
brought  to  recover  the  tithes  as  a  hereditament  is  consistent  with  the 
declaration  in  the  2d  section,  "  but  within  twenty  years  after  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall 
have  first  accrued,"  but  is  inapplicable  to  the  word  tithes  as  a  chattel, 
which  cannot  be  said  to  exist  until  the  land  itself  or  the  inheritance 
be  recovered.     The  clause   of  the  3d  section,  which  must  be  read 
along  with  the  2nd,  "when  the  person  claiming  such  land  or  rent 
shall,  in  respect  of  the  estate  or  interest  claimed,"  also  shows  that  the 
legislature  was  not  referring  to  tithes  as  a  chattel.     So  again,  the 
language  of  the  24th  section  imports  that  the  subject-matter  of  the  act 
is  some  estate  recoverable  in  equity,  which,  if  legal,  would  have  been 
recoverable  at  law,  which  clearly  could  not  be  predicated  of  a  tithe 
lamb,  &c.:  these  sections   explain  any  ambiguity  which  otherwise 
might  have  existed,  if  the  interpretation  clause  was  alone  to  be  re- 
garded.    In  short,  the  act  does  not  apply  as  between  tithe-owner  and 
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occapier,  but  must  be  understood  as  applying  to  persons  claiming 
adverse  interests  in  the  inheritance;  and  the  right  of  the  tithe-owner 
cannot  be  extinguished  so  long  as  it  remains  in  a  tenant. 

RoU  and  Eagle^  contr^  It  is  said  that  the  statute  3  &4  WilL4,c. 
27,  can  only  be  pleaded  by  a  tithe-owner  against  a  tithe-owner,  and 
not  by  a  tithe  occupier  against  an  alleged  owner;  but  the  interpreta- 
tion clause  of  that  statute  in  terms  includes  tithes  whether  as  an 
inheritance  or  as  a  chattel,  and  there  is  no  reason  why  the  incident 
should  be  separated  from  the  inheritance.  If  the  occupier  happened 
to  be  himself  the  owner,  it  will  not  be  denied  that  the  statute  might 
be  used  as  a  shield.  The  defendant  here  is  not  concerned  to  show 
that  the  right  is  in  him ;  if  he  had  shdwn  that  the  right  of  the  plain* 
tiffs  was  taken  away  by  conveyance,  it  would  have  been  sufficient, 
without  showing  in  whom  the  estate  was  vested,  and  ^/or^ton,  where 
the  right  is  extinguished,  as  it  is  by  the  operation  of  the  34th  section 
of  this  statute,  the  benefit  of  which  may  be  taken  advantage  of  by 
every  person.  If  the  right  of  the  plaintiffs  is  extinguished  for  one  pur* 
pose,  it  is  a  peremptory  and  inflexible  rule  of  law  that  it  is  extin- 
guished for  every  purpose.  Thus  in  the  case  of  Cholmondeley  v.  Qith 
tony  3  J. &  W.  1,  (see  p.  139,)  Sir  T.  Plumer  says:  "  However  clear 
and  indisputable  the  title,  if  the  merits  could  be  inquired  into,  however 
demonstratively  tortious  and  wrongful  the  adverse  possession,  the 
fact  pf  such  possession  and  the  time  preclude  all  investigation  of  the 
title.  The  door  of  justice  is  closed.  The  claimant  cannot  be  heard 
to  show  his  title.  It  is  a  decisive  answer  to  him  that  he  comes  too 
late.  That  alone  is  the  bar :  his  title  remains,  but  he  has  lost  bis 
remedy."  In  short,  mere  nonperception  for  twenty  years  is  a  positive 
bar.  Nepean  v.  Enight,  2  M.  &  W.  894 ;  OuUey  v.  Taylerson,  11  A.  & 
R1008;  James  v.  Salter ^  3  Bingh.  N.  C.  544;  Governor  of  Lucton 
School  V.  Smithj  3  E.  &  Y.  1117 ;  s.  c.  McCL  17.  The  defendant 
does  not  contend  that  the  act  3  &  4  Will.  4  repeals  the  former  act,  3 
&  3  Will  4,  altogether ;  but  if  there  is  any  inconsistency  between  the 
two  acts,  it  is  clear  that  the  former  would  be  repealed. 

Beihelly  in  reply.  The  only  object  of  the  legislature  in  passing  the 
act  3  &  4  Will.  4,  c.  27,  was,  that  tithes  as  an  inheritance  should  not 
be  treated  on  a  different  footing  from  any  other  inheritance. 

The  Lord  Chancellor.  All  the  difficulties  in  the  present  case 
have  arisen  from  the  way  in  which  the  legislation,  as  regarded  tithes 
and  real  property,  was  carried  on.  Lowl  Tenterden  had  his  own 
plans,  which  were  carried  into  effect  by  several  acts  of  parliament, 
and  in  the  mean  time  bills  with  similar  objects  emanating  from  the 
Real  Property  Commissioners,  were  proceeded  with,  but  in  each  case 
without  that  communication  between  the  parties  which  ouffht  to  have 
taken  place.  Two  things  were  intended  to  be  provided  for  in  refer- 
ence to  tithes.  One  was  the  estate  in  tithes;  tithes  in  lay  hands 
being  just  as  much  a  subject  of  conveyance,  enjoyment,  transfer,  and 
disposition,  as  the  land  itself  or  any  other  property,  and  were  capable 
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of  being,  not  perhaps  strictly  divested,  but  of  being  diverted  from  the 
right  owner  into  other  channels,  and  in  respect  to  which  the  right 
owner  himself  had  a  remedy  under  the  law  as  it  stood  before  the  acts 
of  parliament,  now  under  consideration,  passed.  On  the  other  hand, 
there  was  the  common  render  of  tithes,  which  was  a  distinct  subject, 
being  simply  the  render  of  a  chattel,  and  having  nothing  whatever  to 
do  (except  that  it  sprang  out  of  the  right  to  the  inheritance  or  the 
freehold)  with  the  inheritance  itself  or  the  person  to  whom  it  belonged. 
The  acts  of  parliament  before  me  intended  no  doubt  to  provide  in 
different  ways  for  both  these  rights.  The  first  act,  2  &  3  Will.  4,  c 
100,  only  intended  to  apply  to  the  case  of  tithes  as  a  chattel,  and  to 
moduses,  compositions  real,  and  the  like,  and  not  to  an  estate  in 
tithes,  as  between  adverse  claimants.  There  had  been  a  very  great 
contest,  which  was  put  an  end  to  by  the  case  of  Salkeld  v.  Johnston^ 
1  Mac.  &  G.  242,  whether  or  not  a  mere  nonpayment  could  be  set  up 
under  that  act  of  parliament  in  discharge  of  tithes,  without  showing 
a  foundation  to  which  that  nonpayment  was  to  be  referred ;  in  other 
words,  without  showing  a  composition  real,  or  a  conveyance  which 
would  account  for  the  nonpayment  of  the  tithes ;  it  has,  however,  by 
a  very  liberal  construction,  but  by  considerable  authority,  been  decided 
that  a  mere  nonpayment  is  within  that  act  of  parliament  It  is  sin- 
gular enough  that  that  act,  providing  as  it  did  mr  rights  to  tithes,  and 
shortening  the  time  for  making  out  a  claim  in  discharge  of  tithes  (in 
which  respect  it  is  decidedly  a  statute  of  limitations  as  regards  tithes), 
though  it  operates,  as  has  been  pointed  out,  in  a  very  different  way 
from  the  other  statute,  (3  &  4  Will,  4,  c.  27,)  does  not  anywhere  pro- 
vide strictly  for  the  mere  recovery  of  tithes  as  tithes  in  the  ordinary 
sense  of  a  render  of  tithes,  and  it  was  not  necessary  to  do  so,  for  the 
acts  of  parliament  which  were  then  in  existence  had  already  provided 
sufficient  remedies  for  the  tithe-owner  as  against  the  tithe-payer,  and 
the  time  of  six  years  had  been  limited  within  which  arrears  could  be 
recovered.  That  act  passed,  though  it  was  not  to  come  into  operation 
until  the  expiration  of  one  year  from  the  end  of  the  session  in  which 
it  passed,  but  before  that  time  had  arrived,  the  act  3  &  4  Will.  4,  c. 
27,  received  the  royal  assent ;  and  the  question  is,  whether  the  latter 
act  has  or  not  repealed  a  portion  of  the  act  of  the  preceding  session, 
by  lessening  the  time  prescribed  by  that  act,  and  creating  a  less  bar 
in  the  case  of  a  claim  to  tithes  as  a  chattel ;  or  whether  the  latter  act 
refers  only  to  a  dispute  between  two  persons  claiming  adversely  the 
estate  in  the  tithes,  to  be  rendered  by  a  third  person.  Without  refer- 
ence to  the  language  of  the  acts,  it  would  certainly  require  a  very 
strong  and  clear  case  to  enable  the  court  to  say  that  a  statute  passed 
BO  recently  after  a  former  one,  (upon  the  occasion  of  which  it  is  impos- 
sible to  suppose  that  there  was  not  some  knowledge,  of  the  former 
statute,  creating  as  it  did  at  the  time  a  great  sensation  with  respect 
to  the  rights  of  the  church,^  and  which  does  not  profess  to  repeal  a 
leading  enactment  in  that  lormer  statute,  should  by  implication  have 
that  effect.  Under  such  circumstances,  it  would  be  natural  to  expect 
to  find  upon  the  face  of  the  latter  act,  a  reference  to  what  had  been 
done  the  year  before,  —  an  intention  to  diminbh  the  time  limited  by 
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the  previous  act,  and  to  make  a  new  enactment  on  the  subjeci  Still, 
however,  if  by  the  latter  act  the  legislature  has  really  done  what  is 
represented,  I  must  give  effect  to  it,  though  the  operation  would  be  to 
abrogate  a  portion  of  the  former  act  of  parliament  I  may  here 
observe,  without  giving  too  much  weight  to  it,  that  I  cannot,  in  the 
consideration  of  this  question,  shut  out  the  act  5  &  6  Will.  4,  c  85, 
referring  as  it  does  to  the  act  2^3  Will.  4,  c  100,  and  acting  upon 
the  provisions  of  that  statute  as  if  it  were  altogether  intact,  and 
nowhere  affording  the  slightest  grounds  for  supposing  that  the  inter- 
mediate act  had  altered  any  of  the  leading  provisions  of  the  first  act 
Dismissing  the  act  5  &  6  WilL  4,  c  85,  with  that  observation,  I  then 
have  to  consider  what  is  the  real  operation  of  the  act  3  &  4  WilL  4, 
c  27.  There  has  been  a  great  deal  of  discussion,  which  I  am  not 
surprised  at,  in  regard  to  the  meaning  of  the  words ;  but  it  is  to  be 
observed,  that  although  the  meaning  of  the  words  is  defined  bv  the 
statute,  yet  that  statute  declares  (what  would  have  been  supplied  if 
it  had  not  been  so  expressed)  that  the  words  are  not  to  have  that 
meaning  attached  to  them  in  the  interpretation  clause,  if  a  contrary 
intention  appears.  It  has  been  very  much  doubted,  and  I  concur  in 
that  doubt,  whether  these  interpretation  clauses,  which  are  of  modem 
origin,  have  not  introduced  more  mischief  than  they  have  avoided,  for 
they  have  attempted  to  put  a  general  construction  on  words  which  do 
not  admit  of  such  a  construction  in  the  different  senses  in  which  they 
are  introduced  in  the  various  clauses  of  an  act  of  parliament  Thus 
much,  however,  is  perfectly  dear,  that  the  word  "land"  is  made  to 
extend  to  tithes,  with  the  exception  of  those  belonging  to  spiritual  or 
•  eleemosynary  corporations  sole,  (which  are  not  intended  to  be  touched,) 
and  ^  any  share,  estate,  or  interest  in  them  or  any  of  them,  whether 
the  same  shall  be  a  freehold  or  chattel  interest,  and  whether  freehold 
or  copyhold,  or  held  according  to  any  other  tenure ; "  and  then  the 
word  "rent "  is  made  to  extend  to  various  periodical  payments,  except 
modnses  or  compositions  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole ;  it  was  said  that  that  showed  an  intention  to  extend 
the  act  to  a  chattel,  that  is,  to  a  mere  render  of  tithes.  I  cannot  fol- 
low that  argument,  because,  although  "land"  is  made  to  include 
tithes,  and  "  rent "  is  made  to  include  periodical  payments,  yet  in  each 
case  the  exception  is  introduced  so  as  to  exclude  tithes,  or  what  repre- 
sented tithes,  moduses,  or  compositions,  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole;  and  that,  therefore,  leaves  it  to  be 
ascertained  after  all,  in  what  sense  the  word  is  used  when  we  come  to 
the  particular  provision  (section  2)  which  is  to  govern  this  case. 
Bearing  in  mind  that  an  estate  in  tithes  was,  for  all  purposes  of  this 
section,  precisely  the  same  as  an  estate  in  land,  —  it  might  be  lost,  it 
might  be  recovered,  it  might  be  the  subject  of  disposition  in  every 
way,  jast  as  land,  —  the  section  enacts,  that  after  the  31st  December, 
185i3,  "  no  person  shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
8Qch  action,  shall  have  first  accrued,  to  some  person  through  whom  he 
chdms-  or  if  such  right  shall  not  have  accrued  to  any  person  through 
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whom  he  claims,  then  within  twenty  years  next  after  the  time   at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same." 
It  was  not  attempted  to  be  denied  that  these  words  properly  applied 
to  the  estate  in  land,  or  in  rent,  and  to  the  estates   in   tithes ;    but 
it  was  supposed,  that  even  if  that  be  admitted  yet  that  the  defendant 
could  maintain  his  plea.      No  doubt  considerable  difficulty  in  the 
construction  of  this  act  of  parliament  has  arisen  in  the  way  in  which 
it  has  used  the  word  "  rent,"  and  afterwards  in  the  way  in  which  it 
speaks  of  "  profits ; "  but  I  think  it  clear,  from  repeated  consideration 
of  it,  that  "  rent,"  in  the  sense  in  which  it  is  spoken  of  in  the  2d  sec^ 
tion,  means  rent  of  inheritance,  and  that  it  does  not  mean  rent  respir- 
ed by  a  lease,  for  example,  or  rent  in  the  common  and  ordinary  foroci 
of  a  render  of  rent  for  property.    That  construction  of  the  word  **rent " 
will  by  analogy  assist  in  the  interpretation  to  be  put  on  the  word 
"  land ; "  the  word  "  land  "  speaks  for  itself;  it  means  the  inheritance 
of  land,  the  freehold  of  land,  and  the  act  does  not  deal  with  land  in 
any  other  sense  than  in  that  where  a  person  has  the  right  to  the  land 
itself.     Then,  by  the  interpretation  clause,  the  word  <^  land  "  is  made 
to  include  tithes.     It  would  seem  to  follow,  unless  there  is  some  rea- 
son against  it,  that  if  land  represents  tithes,  tithes,  being  to  be  repre- 
sented by  land,  must  be  subject  t^  the  same  rule  of  construction,  and 
open  to  the  same  interpretation  as  land  itself.     There  are  two  subjects, 
land,  rent     Bent  means  the  subject  of  inheritance ;  land  has  the  same 
signification;  must  not  therefore  tithes,  which  are  represented   by, 
and  treated  as  included  in  land,  mean,  primd  facicj  the  very  same 
thing  ?    .There  is  clearly  the  same  subject  for  the  act  to  operate  upon. 
There  was  also  clearly  the  same  intention  as  regards  the  barring  of 
adverse  claims.      But  has  the  legislature  in  that  act  given  to  tithes 
any  other  and  more  extensive  operation  ?     It  would  then  have  inter- 
fered with  the  former  act  of  parliament     If  the  word  "  tithes,"  as 
represented  by  land,  is  to  be  confined  to  that  which  is  its  natural 
interpretation,  and  if  it  receives  as  extensive  an  operation  as  the  words 
in  which  it  is  in  company,  no  violence  will  be  done  to  the  former  act 
of  parliament,  which  has  not  been  repealed,  and  which  will  be  left  to 
operate  in  the  very  case  now  before  me,  independently  of  the  other 
statutory  provisions,  as  regards  the  arrears  of  rent  or  interest  to  be 
recovered.     These  acts  of  parliament  are  in  pari  nuUerid,  and  ought 
to  be  read  as  consistent  with  each  other,  and  with  the  view  of  provid- 
ing for  the  different  cases  they  respectively  intended  to  remedy ;  but-, 
according  to  the  defendant's  construction,  one  statute  is  to  be  set  up 
against  the  other,  and  an  enlarged  construction  is  to  be  given  to  the 
later  statute,  for  the  mere  purpose  of  partially  repealing  the  former 
one,  not  on  account  of  its  being  a  casus  omissus j  which  required  to  be 
provided  for,  but  in  order  to  provide  for  a  case  which,  in  my  opinion, 
is  already  sufficiently  provided  for. 

I  will  postpone  the  consideration  as  to  how  far  the  two  acts  are 
consistent  with  each  other  until  I  shall  have  ascertained  whether 
there  is  any  thing  in  the  further  provisions  of  the  later  act  in  order 
to  justify  such  a  construction  as  that  which  has  been  contended  for 
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by  the  defendant.     The  24th  section  of  the  act  3  &  4  Will.  4,  c.  27, 
is,  as  it  appears  to  me,  in  terms  very  much  against  the  plea ;  it  enacts 
that  after  a  certain  day  <^no  person  claiming  any  land  or  rent  in 
equity,"  &c.     I  have  already  observed,  that  "rent"  does  not  mean 
rent  in  the  common  and  ordinary  acceptation  of  rent  payable  by  a 
tenant  to  a  landlord,  and  by  the  interpretation  clause  "land  "  includes 
tithes,  and  therefore  the  section  may  be  read  thus:  —  "No  person 
claiming  any  land,  (or  tithes,)  or  rent  in  equity,  shall  bring  any  suit 
to  recover  the  same,  but  within  the  period  during  which,  by  virtue 
of  the  provisions  hereinbefore  contained,  he  might  have  made  an 
entry  or  distress,  or  brought  an  action  to  recover  the  same  respect- 
ively if  he  had  been  entiUed  at  law  to  such  estate,  interest,  or  right 
in  or  to  the  same  as  he  shall  claim  therein  in  equity."    There  is  hardly 
a  word  in  this  seotion,  but  what  militates  against  the  claim  set  up 
by  tiie  defendant  in  this  case.     It  is  clearly  confined  to  the  estate. 
When  the  words  "  entry  and  distress "  are  used,  they  are  referred 
pro|>erly  to  rent,  and  the  action  or  suit  is  referred  properly  to  the 
estate  in  land ;  and  thus,  when  any  person  brings  a  suit  to  recover 
tithes  "  under  the  provisions  hereinbefore  contained,"  (and  we  have 
already  seen  that  those  provisions,  according  to  section  2,  would  only 
enable  the  person,  to  recover  them  in  respect  of  an  estate  in  the  tithes, 
and  wonld  not  enable  him  to  recover  them  qua  tithes  from  the  person 
who  was  bound  to  render  them,)  it  is  perfectly  clear  that  no  person 
can  in  equity  go  beyond  the  time  which  is  before  limited  for  the  re- 
covery of  the  estate  in  the  tithes.     The  construction  I  have  now 
adopted  gives  to  every  word  in  this  section  its  proper  operation,  and 
teUs  very  much  in  favor  of  the  plaintiffs'  contention. 

There  are  other  clauses  of  this  act  which  are  calculated  somewhat 
to  embarrass  the  decision  of  this  case.  I  particularly  allude  to  the 
43d  clause.  That  clause  enacts,  that  after  a  given  period  "  no  person 
claiming  any  tithes,  legacy,  or  other  property  for  the  recovery  of  which 
he  might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit 
or  other  proceeding  in  any  spiritual  court  to  recover  the  same,  but 
within  the  period  during  which  he  might  bring  such  action  or  suit  at 
law  or  in  equity."  It  is  very  difficult  to  say  how  that  v^s  intended 
to  operate.  It  was  insisted,  that  it  proves  clearly  that  in  that  section 
the  legislature  was  dealing  with  tithes  as  a  chattel,  even  though  it 
may  be  admitted  that  in  the  previous  sections  it  was  deeding  with 
tithes  as  an  inheritance.  But  there  is  this  difierence  between  the  24th 
and  43d  sections,  namely,  when  in  the  24th  section  the  legislature  is 
speaking  of  a  remedy  in  equity  being  only  co-extensive  with  the  right 
at  law,  it  is  speaking  of  the  right  to  recover  "by  virtue  of  the  provisions 
hereinbefore  contained  ; "  when,  however,  it  is  speaking  in  the  43d 
clause,  in  which  it  is  intended  to  bind  the  proceedings  in  spiritual 
courts,  no  reference  is  made  to  "  the  provisions  hereinbefore  contained," 
but  it  appears  to  be  a  general  provision,  that  "  no  person  claiming  any 
tithes,  legacy,  or  other  property,  for  the  recovery  of  which  he  might 
bring  an  action  or  suit  at  law  or  in  equity,"  (whether  under  that  act 
of  parliament,  or  any  other  act  of  parliament,)  "  shall  bring  a  suit  or 
other  proceeding  in  any  spiritual  court  to  recover  the  same,  but  within 
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the  periocT  during  which  he  might  bring  9ach  action  or  suit  at  law  or  in 
equity."  When,  therefore,  I  find  one  clause  in  the  act  of  parliament 
confining  the  proceedings  in  a  court  of  equity,  in  analogy  to  the  reme- 
dies at  law,  and  confining  that  to  the  provisions  thereinbefore  contained, 
and  I  find  another  limiting  proceedings  in  another  court  by  the  remedies 
at  law  or  in  equity,  but  not  referring  to  any  previous  provisions  con-> 
tained  in  the  particular  act,  I  am  bound  to  consider  that  the  legis- 
lature was  in  the  latter  instance  dealing  generally  with  all  rights  of 
action  or  suit,  and  merely  meant  to  prevent  proceedings  in  the  spirit- 
ual courts  to  recover  tithes,  or  moduses,  by  persons  who  could  not 
within  the  same  time  have  recovered  at  law  or  in  equity,  leaving  it 
entirely  open  under  what  provisions  or  what  acts  of  parliament  &at 
remedy  might  be  enforced. 

My  opinion  therefore  is,  on  every  part  of  this  act  of  pariiament, 
(3  &  4  Will  4,  c.  27,)  which  I  have  often  had  occasion  to  consider, 
that  the  2d  section,  governed  and  regulated  by  the  other  sections, 
does  not  embrace  the  case  which  it  was  insisted  it  did  eml»ace, 
namely,  the  case  of  a  render  of  tithes  by  the  person  bound  to  render 
them,  to  the  person  who  is  entitled  to  receive  them. 

It  was  argued,  with  great  ingenuity,  that  if  that  be  so,  still  that 
the  defendant's  contention  was  perfectly  right,  for  .that  if  the  word 
<^ tithes"  was  to  be  confined  to^the  estate,  yet  that  in  this  case  the 
defendant  had  a  title  by  adverse  possession.  I  confess  I  do  not  dee 
how  that  doctrine  bears  on  the  case.  It  is  perfectly  settled,  that 
adverse  possession  is  no  longer  necessary,  in  the  sense  in  which  it 
was  formerly  used,  but  that  mere  possession  may  be,  and  is  sufficient 
under  many  circumstances,  to  give  a  title  adversely ;  and  although 
perhaps  now,  no  better  expression  than  adverse  possession  can  be 
used,  yet  it  is  not  adverse  in  the  sense  in  which  that  phrase  was  used 
before  these  acts  of  parliament  were  passed.  But  taking  that  to  be 
immaterial,  which  I  think  it  is  not,  it  was  said,  and  said  truly,  that 
by  the  34th  section  of  the  act  3  &  4  Will.  4,  c.  27,  where  the  remedy 
is  gone,  the  right  and  title  of  the  person  to  the  land,  &0.,  shall  be 
extinguished,  and  that  in  this  respect  it  differed  from  the  former 
statutes  of  limitation,  which  were  held  not  to  bar  the  right,  bat 
merely  the  remedy.  It  was  argued  by  the  plaintifis,  that  the  mere 
duty  of  rendering  tithes  could  not  be  extinguished ;  that  question 
need  not  embarrass  the  court,  because  the  act  of  parliament  says 
the  right  shall  be  extinguished ;  and  it  would  not  be  necessary,  there- 
fore, to  show  (if  the  case  was  within  this  act)  that  the  right  was 
transferred  to  somebody  else,  because  extinguishment  would  be  suffi- 
cient The  defendant,  however,  contended,  that  if  any  claim  between 
two  persons,  who  are  proceeding  adversely  one  ^against  the  other  for 
the  estate  in  the  tithes  is  extinguished,  the  extinguishment  must  take 
place  to  all  intents  and  purposes,  and  for  the  benefit  of  the  whole 
world,  and  that  therefore  the  person  liable  to  render  the  tithes,  the 
landholder  subject  to  tithes,  ought  to  have  the  benefit  of  that  extin- 
guishment and  to  be  wholly  discharged  fiom  the  payment  of  tithes. 
The  fallacy  of  that  argument  lies  in  this,  that  the  case,  supposed 
firom  the  very  nature  of  it,  is  one  in  which  the  landholder  is  rendering 
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the  tithes  without  dispute ;  there  is  no  dispute  as  to  his  liability  to 
pay  tithes,  but  the  dispute  is  between  a  person  who  has  been  receiv- 
ing the  tithes  for  a  certain  number  of  years,  without,  as  another 
person  alleges,  having  a  title  to  those  tithes ;  and  the  rival  claimant 
having  brought  his  action,  the  statute  being  set  up,  is  defeated  ;  as 
regards  him  the  right  is  extinguished,  if  he  ever  had  any  right ;  but 
what  is  the  consequence  ?     There  is  no  dispute  or  doubt  raised  as  to 
the  liability  of  the  person  who  is  to  render  the  tithes,  and  who  is  not 
before  the  court;   and  the  primd  facie  result  of  such   an   action 
would  be,  that  the  person  who  had  succeeded  in  defeating  the  claim- 
ant, would  remain  in  possession  of  the  tithes,  which  had  been  up  to 
that  time  rendered  to  him.     The  question  of  the  liability  to  render 
tithes  could  only  arise  on  a  claim  against  the  tithe-payer,  and  never 
can  be  aflFected  by  a  contest,  or  litigation  between  persons  claiming 
the  estate  in  the  tithes.     Whether  the  case  might  arise,  in  which  one 
claimant  being  barred  by  the  statute  set  up. by  the  other,  the  latter 
could  not  afterwards  maintain  an  action  against  a  person  claiming 
exemption  from  the  tithes,  I  do  hot  say.     I  have  nothing  to  do  with 
such  a  case.    I  am  looking  at  this  act  of  parliament,  to  see  whether 
in  this  particular  case  I  can  apply  the  doctrine  of  extinguishment  so 
as  to  give  a  title  to  the  defenaant.     What  possible  ground  is  there 
for  the  assertion  of  such  a  title  in  the  defendant  here  ?     The  plaintiff 
is  claiming  the  render  of  tithes,  and  there  is  no  contest  about  the  title 
to  the  estate  in  the  tithes ;  in  this  sense  there  are  not  two  claimants 
to  the  tithes ;  if  the  plaintiffs'  title  be  not  good,  nobody  else  can 
claim  the  tithes  on  this  record.     No  plea  has  been  set  up  here  that 
another  person  has  been  receiving  the  tithes  as  claimed.   It  is  a  simple 
question,  whether  this  spiritual  corporation  is  or  is  not  entitled  to  the 
tithes  in  kind.     It  is  a  question  of  render  of  tithes,  not  involving  a 
question  of  title  as  between  two  adverse  claimants  to  the  estate  in 
the  tithes,  and  therefore  the  34th  section  has  I  think  no  bearing  on 
the  merits  of  the  case  in  point  of  law. 

The  result,  in  my  opinion,  is,  that  the  act  3  &  4  Will.  4,  c.  27, 
does  not  take  away  the  right  of  the  plaintiffs  as  against  the  defend- 
ant Looking  at  the  leading  provisions  of  both  these  acts  of 
parliament,  I  am  of  opinion  that  the  courts  of  law,  to  which  this 
case  has  been  referred,  have  very  properly  considered  that  the  two 
acts  stand  consistently  with  each  other.  Standing  as  they  do  to- 
gether, yet  each  having  its  own  operation,  they  appear  to  form  a  very 
useful  and  convenient  body  of  law;  and  I  am  not  at  all  disposed, 
nor  am  I  entitled,  to  break  in  upon  a  system  so  established  in  the  way 
I  should  do  if  I  were  to  sustain  the  defence  set  up. 

The  consequence  therefore  is,  that  the  plea  must  be  overruled,  and 
the  case  must  then  proceed  in  the  ordinary  course. 
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The  Corporation  of  Rochester  v.  Leb.^ 

July  21  and  22, 1852. 

Practice  —  Appeal —  Costs. 

As  a  general  rule,  where  a  plaintiff's  title  to  eqnitable  relief  depends  on  a  legal  right,  on  the 
est^iishment  of  sach  right,  either  by  an  action  or  an  issue,  he  will  be  entitled  to  the  cost, 
both  at  law  and  in  eqaitj.  After  an  issne  had  been  directed  and  found  in  faror  of  the 
defendant,  the  plaintiff  applied  for  a  new  trial,  which  was  refused ;  the  cause  was  then 
brought  to  a  hearing,  when  the  bill  was  dismissed  with  costs.  The  plaintiff  then  u>pealed 
from  the  decree,  as  well  as  the  order  refusing  the  new  trial.  On  that  appeal  the  bill  was 
retained  for  a  year,  with  liberty  for  the  plaintiff  to  bring  an  action.  An  action  was  accord- 
ingly brought,  and  a  verdict  was  found  in  the  plaintiff's  favor ;  but  a  new  trial  of  the 
action  was  subsequently  granted,  on  the  ground  of  misdirection  of  the  iudge.  The  plain- 
tiff haying  been  successral  in  the  second  action,  the  cause  was  brought  before  the  Vice- 
Chanccllor  Knight  Bruce,  on  the  equity  reserved,  when  he  made  a  decree  in  conformity 
with  the  result  of  Uie  trial  at  law,  but  did  not  think  fit  to  make  any  order  as  to  costs : — 

Bdd^  on  an  appeal  from  that  decree,  that  the  appeal  inyolved  so  much  of  principle  as  to  lea- 
der it  an  exception  to  the  ordinary  rule,  whicn  prohibits  an  appeal  for  costs  alone. 

Under  the  circumstances  of  this  case :  — 

Hdd,  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  issne,  nor  of  the  first  trial  of  the 
action,  nor  of  so  much  of  the  costs  of  the  suit  as  was  occasioned  by  his  haying  brought  the 
cause  to  a  hearing,  without  appealing  from  the  order  refusing  the  new  trial  of  the  issne, 
but  that  he  was  entitled  to  all  the  other  costs. 

The  present  was  an  appeal  on  the  part  of  the  plaintifTs,  firom  so 
-much  of  an  order  of  the  Vice-Chancellor,  Knight  Bruce,  pronounced 
on  further  directions  on  the  28th  July,  1851^  as  declar^  that  the 
court  did  not  think  fit  to  make  any  order  as  to  the  costs  of  this  suit 
or  the  action  at  la\N^  between  the  plaintiffs  and  the  defendant  up  to 
that  time.  The  following  are  the  circumstances  out  of  which  tbia 
appeal  arose :  —  On  the  hearing  of  this  cause  on  the  9th  February, 
1847,  at  the  request  of  the  defendant,  the  following  issue  was  directed 
by  the  Vice-Chancellor,  Knight  Bruce  :  —  Whether  the  corporation, 
as  the  owners  of  the  port  of  the  city  of  Rochester,  were  on  the  7th 
day  of  August,  1845,  (the  date  of  the  filing  of  the  bill,)  lawfully 
entitled  to  demand  and  receive  the  toll  or  duty  in  question  upon  every 
ton  of  coal  brought  by  water  to  and  unloaded  within  the  port,  for 
weighing  or  being  ready  to  weigh  the  same  ?  And  if  the  jury  should 
find  any  special  matter,  it  was  to  be  indorsed  on  the  postea. 

The  issue  was  tried,  when  the  verdict  was,  in  effect,  that  the  plain- 
tiffs were  not  owners  of  the  port  of  the  city  of  Rochester,  nor  were 
they-  entitled  on  the  7th  August,  1845,*  &c.,  [following  the  terms  of 
the  issue,]  but  there  was  an  indorsement  in  the  postea  that  the  plain- 
tiffs were  entitled  to  the  payment  in  question  upon  all  coals  brought 
by  water  and  unloaded  within  the  said  city  and  the  liberties  thereof 
for  sale  only. 

On  the  8th  May,  1848,  the  plaintiffs  moved,  before  the  Vice-Chan- 
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cellor,  Knight  Bruce,  for  a  new  trial,  but  the  motion  was  refused,  and 
the  costs  were  directed  to  be  costs  in  the  cause.  On  the  28th  June, 
1848,  the  cause  came  on  to  be  heard  on  further  directions,  when  his 
Honor  dismissed  the  bill  without  prejudice  to  any  question,  except, 
&C.,  (proposed  by  the  issue,)  and  the  costs  of  the  suit  and  issue  were 
directed  to  be  paid  by  the  plaintiffs. 

The  plaintiffs  appealed  to  the  Lord  Chancellor  (Lord  Cottenham) 
from  the  orders  of  the  8th  May,  1848,  and  28th  June,  1848 ;  and  on 
the  23d  November,  1849,  his  lordship  being  of  opinion  that  plaintiffs' 
title  depended  more  on  question  of  legal  presumption  than  on  any 
disputed  fact,  and  not  being  perfectly  satisfied  with  the  result  of  the 
trial,  discharged  both  the  orders  appealed  from,  (1  Mac.  &  G.  467,)  and 
made  an  order  retaining  the  bill  for  a  twelvemonth,  with  the  liberty 
for  the  plaintiffs  to  bring  an  action,  although  the  original  decree  di- 
recting the  issue  was  not  appealed  from.  In  pursuance  of  Lord  Cot- 
tenham's  order,  the  plaintifta  brought  an  action  of  debt  against  the 
defendant,  in  which  action  the  jury,  on  the  22d  March,  1850,  returned 
a  verdict  in  favor  of  the  plaintiffs  upon  all  the  issues.  A  rule  for  a 
new  trial  having  been  subsequently  obtained  and  made  absolute,  the 
action  was  again  tried ;  and  on  the  24th  March,  1851,  a  similar  ver- 
dict in  the  plaintiffs'  favor  was  returned  on  all  the  issues.  On  the 
28th  March,  1851,  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor,  Knight  Bruce,  on  the  equity  reserved  by  Lord  Cotten- 
hara's  order,  and  upon  the  matter  of  costs,  when  his  Honor  made  a 
declaration  in  the  terms  of  the  affirmative  of  the  issues  as  originally 
directed ;  and  on  the  defendant's  submitting  to  the  account  on  that 
footing  made  the  order  as  to  costs,  which  formed  the  subject  of  the 
present  appeal 

Russell  and  TT.  D.  Leunsj  in  support  of  the  appeal.  This  is  an 
appeal  in  respect  of  costs  alone,  but  within  one  of  the  recognized  ex- 
ceptions, being  on  a  question  of  principle.  Owen  v.  Griffith,  1  Ves. 
250;  BurkeU  v.  ^ay,  1  Russ.  &  M.  113;  Taylor  y.  SoutfiffcUe,  A  Myl 
&  Or.  203 ;  Angell  v.  Davis,  4  MyL  &  Cr.  360.  The  plaintiffs  have 
succeeded  in  every  obiect  of  the  suit,  which  being  a  bill  of  peace,  the 
eosts  of  the  action  at  law  ought  to  have  been  awarded  by  the  Vice- 
Chancellor.  Clifton  v.  Orclmrd,  1  Atk.  610 ;  Codrington  v.  England, 
Barnard.  436 ;  Blackburn  v.  Gregson,  1  Bro.  C.  C.  420 ;  Wl^Ue  v. 
Iwte,  3  Swanst  342;  Beardlocky.  !Z>/cr,  Jacob,  571.  The  error  of 
which  the  plaintiffs  complain  is  apparent  on  the  face  of  the  decree, 
and  as  its  correction  does  not  involve  a  rehearing  of  the  cause,  it  fol- 
lows that  the  error  may  be  set  right  on  the  present  appeal.  Chappell 
V.  Purday,  2  PhiL  227. 

Wigram  and  Shapter,  for  the  respondent  This  was  an  appeal 
purely  on  account  of  costs,  and  being  a  matter  on  which  the  Vice- 
ChancelloT  has  exercised  his  discretion,  after  taking  all  the  circum- 
stances of  the  case  into  consideration,  the  court  will  not  interfere. 
It  was  said  that  the  bill  in  this  case  was  a  bill  of  peace,  and  that  the 
tight  of  the  plaintiffs  being  established  at  law,  the  costs  ought  to  fol- 
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low  the  result ;  it  was  not,  however,  a  bill  of  peace,  as  there  was  only 
one  defendant ;  bat  assuming  that  it  was,  still  the  plaintiffs  had  not 
established  their  claim  as  originally  laid  in  the  bill,  and  there  was  no 
appeal  from  the  decree  directing  the  issue,  nor  was  the  issue  itsdf 
disturbed. 

W.  D.  Le^oisj  in  reply. 

The  Lord-Chancellor.  I  think  that  this  is  a  case  falling  within 
the  description  of  cases  in  which  an  appeal  for  costs  is  admissible. 
Generally  speaking,  there  is  no  doubt  that  costs  must  abide  the  event 
of  a  bill  of  this  nature,  which  is  to  establish  a  prescriptive  right,  and 
such  right  being  established  at  law  in  the  plaintiffs'  favor,  it  follows 
that  the  costs  of  the  trial  ought  to  have  been  made  payable  by  the 
defendant ;  the  present,  however,  is  a  case  of  very  peculiar  circum- 
stances. When  this  suit  was  first  heard  an  issue  was  directed,  and 
found  in  the  defendant's  favor ;  the  corporation  applied  for  a  new 
trial,  which  was  refused ;  and  instead  of  appealing  immediately  from 
that  order  refusing  their  application,  they  proceeded  to  have  the  cause 
heard  on  further  directions ;  and  it  was  not  until  a  decree  had  been 
made  directing  the  dismissal  of  the  bill,  and  as  a  necessary  conse- 
quence with  costs,  that  they  appealed  from  the  order  refusing  a  new 
1a:ial  of  the  issue,  and  they  appealed  at  the  same  time  from  the  decree. 

It  is  to  be  observed  that  Lord  Cottenham  did  not  reverse,  though 
he  varied  the  decree  of  the  Vice-Chancellor,  dismissing  the  bill ;  but 
he  left  the  plaintiff  at  liberty  to  bring  an  action.  Now,  although  the 
same  question  might  be  tried  and  decided  in  an  action  as  upon  an 
issue,  yet  leaving  a  party  to  bring  an  action  is  very  different  from 
granting  a  new  trial  of  an  issue ;  in  the  one  case  the  court  loses  its 
power  over  the  proceedings  at  law,  and  in  the  other  it  retains  such 
power.  The  result  of  the  trial  of  the  first  action  was  in  favor  of  the 
corporation,  but  miscarried  from  the  misdirection  of  the  judge. 
There  was  consequently  another  trial,  and  on  that  trial  the  corporation 
again  established  their  claim.  The  cause  then  came  before  the  Vice- 
Chancellor  who  made  the  original  decree :  he  found  the  matter  ba- 
lanced —  he  had  approved  of  the  conclusion  of  the  jury  upon  the  issue, 
which  was  also  approved  of  by  the  learned  judge  before  whom  it  was 
tried.  Finding  that  of  which  he  approved,  opposed  to  the  subsequent 
findings  of  the  jury  in  the  two  actions,  in  the  verdicts  of  which  he 
disapproved,  he  was  placed  in  a  difficulty,  which  does^  not  occur  to 
me,  in  dealing  with  the  costs. 

Under  the  particular  circumstances,  therefore,  to  which  1  have  re- 
ferred, I  am  of  opinion  that  the  justice  of  the  case  will  be  met  by 
giving  no  costd  of  the  issue,  which  was  found  in  favor  of  the  defena- 
ant,  and  which  in  truth  has  never  been  properly  disturbed,  as  there 
has  been  no  new  trial  of  that  issue.  I  think  also  that  there  shonld 
be  no  costs  of  the  hearing  on  further  directions,  because  the  corpora- 
tion should  have  come  at  once  upon  appeal  for  a  new  trial  oi  the 
issue,  and  should  not  have  put  the  parties  to  the  expense  of  that  hear- 
ing upon  further  directions.     I  think,  moreover,  that  there  should  be 
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no  costs  of  the  trial  which  failed  by  the  misdirection  of  the  judge ; 
for  that  neither  party  is  properly  answerable.  Subject  to  these  tliree 
exceptions,  I  am  of  opinion  that  the  plaintiffs  are  right  in  their  con- 
tention, and  that  the  order  of  the  Vic.e-Chancellor  must  therefore  be 
varied  so  that  the  plaintiffs  shall  have  the  costs  of  the  last  trial,  and 
generally  of  this  suit. 


In  the  Matter  of  The  Royal  Bank  of  Australia,  and  of  The 
*  Joint-Stock  Companies  Winding-up  Acts,  1848  and  1849.    Rob- 
inson's Executors'  CaseJ 

July  8, 1852. 

Joint' Slock  Companies  Winding-up  Act — Liability  as  Contributory. 

A.  B^  one  of  the  directors  of  a  joint-stock  banking  company,  was  a  subscriber  for,  and  exe- 
cuted the  deed  of  settlement  in  respect  of,  twenty  shares  of  the  company,  each  director 
being  obliged  to  hold  twentjT  shares  as  a  qualification.  The  directors  subsequently  resolved, 
without  the  priyit^  of  the  shareholders,  to  appropriate  to  themselves  a  certain  amount  of 
additional  or  credit  shares^  which  they  were  to  pay  for,  by  givine  promissory  notes  for  the 
amount  for  which  each  subscribed.  A.  B.  agreed  to  take,  and  he  ffave  a  promissory  note 
in  payment  for  100  of  suoh  credit  shares;  he  also  signed  a  letter,  ninding  himself  to  pay 
the  deposit  and  calls  on  them,  but  did  not  execute  tne  deed  in  respect  of  them.  ^  Eight 
years  after  the  execution  of  the  promissory  note,  A.  B.  died,  without  having  paid  any 
mterest  on,  or  any  pcurt  of  the  principal  of  the  promissory  note,  but  in  the  books  of  the 
company,  credit  was  given  to  him  in  respect  of  dividends  on  the  credit  sharea,  and  he  was 
chaiged  interest  upon  the  promissory  note.    On  the  company  being  wound  up : — 

Hdd^  that  his  executor  was  ri^tly  placed  on  the  list  of  contributories,  not  only  in  respect  of 
the  twenty  shares,  but  also  in  respect  of  the  100  credit  shares,  although  the  creation  of  the 
credit  shares  was  not  warranted  by  the  deed,  nor  were  they  in  fact  ever  issued  or  allotted. 

This  was  an  application  on  the  part  of  Anthony  Gleorge  Robinson, 
the  executor  of  Joseph  Phelps  Robinson,  to  discharge  or  vary  an 
(mler  of  the  Vice-Chancellor,  Knight-  Bruce,  made  on  the  25th  March, 
1851,  whereby  he  confirmed  the  decision  of  the  Master,  retaining  the 
name  of  George  Anthony  Robinson  as  executor  on  the  list  of  contri- 
butories for  12W  shares  in  the  above  company.  It  appeared  that  pre- 
viously to  1840,  J.  P.  Robinson  was  a  director  of  the  company  and 
had,  as  a  qualification  for  that  ofiice,  taken  and  pcdd  the  dK)po8it  on 
twenty  shares,  and  in  respect  of  such  shares  had  subscribed  the  deed 
of  settlement.  At  a  meeting  of  the  directors  of  the  company  on  the 
7th  August,  1840,  it  was  resolved  that  each  of  the  directors  should 
render  himself  responsible  to  take,  either  by  himself  or  through  his 
friends,  a  certain  number  of  additional  shares  wUhin  a  definite  period, 
and  they  accordingly  each  wrote  to  the  dlrectcurs  as  a  body  a  letter, 
of  which  the  following  is  a  copy,  and  the  only  variation  in  which  was 
the  amount  of  additional  shares  severally  agreed  to  be  taken  :  — 
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VOL.   XIX.  18 


Digitized  by  VjOOQ IC 


206        COURTS  OF  CHANCERY,  1853. 

Bobioson's  Executors'  Case^ 

*'  Royal  Bank  of  Australia,  2  Moorgate  street,  London,  August  7, 184a 

Gentlemen, — In  reference  to  the  100  shares  in  the  Royal  Bank  of 
Australia  which  I  agree  to  take  in  order  to  extend  and  secure  the 
basis  on  which  the  establishment  shall  be  placed,  I  hereby  bind 
myself,  at  such  time  or  times  withiA  four  years  from  the  date  of  the 
deed  of  settlement  as  shall  be  convenient  to  me  to  pay  the  deposits 
and  calls  on  the  sai^  shares,  with  interest  thereon  at  5L  per  cent, 
from  the  time  appointed  for  the  payment  of  the  same  until  such  calls 
and  deposits  shall  be  paid  by  me. 

I  am,  &a, 

Joseph  P.  Robinson. 
To  the  Directors  of  the  Royal  Bank  of  Australia." 

J.  P.  Robinson  gave  his  promissory  note  for  1,000/.  on  account  of 
the  100  shares.  In  the  commencement  of  1842  he  went  to  Austra- 
lia, where  he  died  in  1848,  having  appointed  A.  G.  Robinson  the 
appellant  his  executor.  In  1847,  the  note  was  sent  out  after  him  for 
the  purpose  of  having  its  amount  recovered,  but  it  was  not  honored 
by  him.  In  the  ledger  of  the  company  credit  was  given  to  him  for 
dividends  on  these  100  shares,  and  he  was  debited  with  a  like  sum  in 
respect  of  interest  on  the  note.  The  deed  of  settlement  provided  by 
its  fourth  clause  that  the  shares  of  the  company  should  be  vested  in 
the  directors,  who  should  have  full  power  to  allot,  appropriate,  reserve 
for,  or  dispose  of  the  same  to  such  parties,  and  upon  such  terms,  and 
in  such  manner  as  they  might  think  fit' 

The  company  being  wound  up,  the  Master,  on  the  25th  February, 
1851,  placed  A.  G.  Robinson,  the  executor,  on  the  list  of  contributor 
ries,  as  well  in  respect  of  the  twenty  shares  which  J.  P.  Robinson  had 
held  as  a  qualification,  as  also  in  respect  of  the  100  credit  shares. 
The  executor  appealed  to  the  Vice-Chancellor,  Knight  Bruce,  to  limit 
the  liability  to  the  twenty  shares,  and  on  that  motion  being  refused, 
it  was  now  renewed  before  the  Lord  Chancellor. 

W.  Wood  and  Cairns^  for  the  executor,  in  support  of  the  appeal. 
It  is  clear  that  the  liability  of  a  shareholder  cannot  be  altered  by  any 
act  not  in  conformity  with  the  deed;  Bosanquet  v.  Shortndge^^  Exch. 
Rep.  699 ;  and  there  can  be  no  doubt  that  the  directors,  in  appropria- ' 
ting  the  additional  shares  to  themselves,  were  acting  in  contravention 
of  the  fourth  clause ;  nothing  was  done  by  the  general  body  of  share- 
holders confirming  the  arrangement  which  was  adopted  by  the  direc- 
tors ;  and  in  no  caise  could  J.  P.  Robinson  have  claimed  any  interest 
in  the  profits  of  the  company  in  respect  of  the  100  credit  shares. 

Daniel  and  Roxburgh^  contra,  for  the  official  manager.  The  books 
of  the  company  show  that  J.  P.  Robinson  has  all  along  been  credited 
with  dividends  and  debited  with  interest  in  respect  of  the  amount 


1  Some  other  clauses  of  the  deed  of  settlement,  will  be  found  in  the  report  o£Ms%a^$ 
ExeetUar^  Case,  2  De  Gez,  Mac.  &  G.  522 ;  s.  cpost^  210.  • 
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secured  by  the  promissory  note ;  bat  if  that  is  insufficient  to  bind 
him,  the  letter  written  by  him,  agreeing  to  take  the  100  credit  shares, 
coupled  with  the  fact  of  his  having  given  the  promissory  note,  are 
conclusive  as  to  his  liability. 

Wood,  in  reply. 

The  Lord  Chancellor.  The  main  point  Vhich  has  Ueen  argued 
in  this  case,  as  in  that  of  Meux^s  Executors^  case,  post,  was  as  to 
whether  the  directors  of  this  company  were.bound  by  the  transactions 
into  which  they  entered,  and  by  which  they  assumed  to  buy  on  credit 
a  very  large  proportion  of  the  capital  of  the  company.  In  my  opi- 
nion the  present  case  is  not  distinguishable  from  that  of  the  other 
directors  who  took  the  additional  or  credit  shares,  except  in  the  par- 
ticular of  the  amount  of  shares  so  taken  by  Mr.  Robinson.    ' 

It  appears  to  me  that  these  directors  never  could  have  sustained 
the  appropriation  of  the  credit  shares  or  the  purchases  as  they  have 
been  called,  as  a  transaction  binding  upon  the  company,  if  that  trans- 
action had  been  brought  before  the  share  holders,  and  they  had  object- 
ed to  its  confirmation ;  although  I  am  of  opinion  that  the  directors 
are  bound  as  between  themselves  and  the  company,  notwithstanding 
the  irregular  nature  of  the  transaction.  They  clearly  were  not  enti- 
tled to  allot  to  themselves  a  very  Isurge  proportion  of  the  capital  of 
the  company,  without  bringing  in  a  single  shilling  in  aid  of  that 
capital, — only  giving  promissory  notes  payable  at  some  distant  period, 
debiting  themselves  with  interest  as  it  became  payable  on  their  several 
notes,  and  taking  credit  for  the  dividends  to  which  they  would  pro- 
perly have  been  entitled  if  they  had  actually  made  the  payments. 
There  is  no  doubt  but  that  the  whole  transaction  remained  on  paper 
only,  while  it  was  represented  as  a  real  transaction ;  for  they  publicly 
stated  their  liability,  to  pay  up  a  capital  equal  to  lOL  a  share  upon  as 
many  credit  shares  as  they  had  respectively  appropriated  to  them- 
selves. I  never  will  maintain  in  a  court  of  justice  such  a  transac- 
tion, the  effect  of  which,  if  supported,  would  be  that  the  directors 
would  be  at  liberty,  if  the  speculation  flourished,  to  insist  upon  it 
as  a  real  transaction,  and  if  it  failed,  to  throw  up  the  shares  on  the 
plea  that  they  had  entered  into  dealings  which  were  not  authorized  or 
saoctioned  by  their  deed.  They  are  themselves  bound  by  the  trans- 
action, although  they  are  not  entitled  to  enforce  it  against  the  general 
body  of.  shareholders.  Mr.  Robinson  in  that  respect  cannot  be  dis- 
tinguished from  the  other*  durectors ;  he  was  a  party  to  the  original 
transaction ;  he  knew  that  he  had  not  paid,  and  he  also  must  be 
taken  to  have  been  aware  that  without  the  aid  of  the  fidtitious  capi- 
tal representing  the  credit  shares  there  was  no  other  way  in  which  it 
was  possible  for  this  concern  to  ^ve  gone  on.  If,  for  instance,  at  the 
first  meeting,  the  directors  had  only  represented  the  capital  which 
Was  actually  paid  up,  this  company,  it  is  clear,  must  have  stopped  at 
once,  and  in  that  case  the  directors  would  have  lost  all  their  power 
and  fancied  benefit ;  but  by  misrepresenting  the  real,  bond  fide  state 
of  the  concern,  they  led  on  the  persons  whose  interests  it  was  their 
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duty  to  have  protected,  and  I  can  not  allow  any  of  the  parties  to  soch 
misrepresentation  to  escape  from  that  conmion  calamity  of  which 
they  themselves  have  been  the  authors. 

It  appears  that  Mr.  Robinson  went  to  Australia,  where  payment 
of  the  promissory  note  was  demanded  of  him ;  he  was  not  in  circum- 
stances to  pay  it,  and  it  was  not  thought  right  or  prudent,  taking  into 
consideration  the  fact  that  he  was  intrusted  with  some  care  over  the 
affairs  of  the  company,  to  press  for  payment,  and  therefore  the  note 
was  not  then  enforced.  But  in  the  mean  time,  the  company's  books, 
the  entries  in  which  were  perfectly  authorized  and  justified  by  Mr. 
Robinson's  own  acts  before  he  went  to  Australia,  show  that  he  and  his 
codirectors,  with  whom  he  concerted  this  improper  transaction,  were 
regularly  charged  interest  upon  the  amount  of  their  several  promis- 
sory notes,  and  credited  with  dividends  attributable  to  the  shares  for 
which  the  notes  were  given.  I  hold  him  bound  by  those  entries.  If 
a  man  will  do  that  which  is  improper  and  illegal  in  order  to  obtain  a 
benefit  for  himself,  he  may,  and  often  ought,  to  be  bound  so  far  as 
regards  a  loss,  and  yet  at  the  same  time,  not  be  entitled  to  a  benefit 
which  he  may  have  attempted  iinproperly  to  obtain.  I  feel,  there* 
fore,  not  the  least  difficulty  in  affirming  the  decision  of  the  court 
below  as  regards  the  liability  of  Mr.  Robinson's  estate  to  contribute 
to  the  losses  of  the  company,  and  his  executor  must  accordingly 
remain  on  the  list  of  contnbutories  not  only  in  respect  of  the  iwen^ 
original  shares,  but  also  of  the  one  huadred  additiohal  or  credit  shares. 


Norton  v.  White.^ 

J0I7  31,  1852. 

Practice  —  Dismissal  when  Suit  not  Revived. 

After  a  report  in  favor  of  the  title  in  a  specific  performance  suit,  the  defendant  died.  Upon 
a  motion  hj  his  execators  and  devisees  in  trust,  the  coort  ordered  that  if  the  plaintiff  did 
not  revive  within  six  weeks,  the  bill  should  stand  dismissed. 

This  was  a  suit  instituted  by  a  vendor  against  a  purchaser,  to 
enforce  the  specific  performance  of  an  -agreement  for  a  purchase. 
There  had  been  the  usual  order  of  reference  as  to  the  tide,  and  a 
report  in  favor  of  the  plaintiit  Then  the  defendant  died.  His  exe- 
cutors and  devisees  in  trust  now  moved  that  the  plaintifi*  might  revive 
the  suit,  or  that  the  bill  might  stanc^  dismissed. 

Hdrdi/y  in  support  of  the  motion,  referred  to  Bumell  v.  Duke  of 


1  2  De  Gex,  Mac  &  Gor.  678. 


Digitized  by  VjOOQ IC 


COURTS  OP  CHANCERY,  1853.  209 

Norton  v.  White. 

WelUngiony  6  Sim.  461 ;  Powell  v.  Powell ; '  and  the  practice  in  the 
analogoas  case  of  the  death  of  a  plaintiff,  as  settled  by  the  63d  Order 
of  8th  May,  1845. 

Naider  opposed  the  motion,  and  referred  to  Manson  v.  Burton^  1 
Y.  &  C.  C.  C.  626;  Reeves  v.  Bakery  13  Beav.  115;  s.  c.  3  Eng. 
Rep.  262.2 

Their  lordships  ordered  that  the  plaintiff  should  revive  on  or  before 
the  1st  of  September,  1852,  or  in  default  thereof,  that  the  bill  should 
stand  dismissed  for  want  of  prosecution. 


1  Unreported :  the  following  is  the  entry  in  the  Registrar's  book.  ^ 

Between  Thomas  Powell,  and  Csarles  Powell,  since  deceased. 

May  27,  1841. 

Thb  Yiob-Chahce&lor.  Whereas,  Mr.  McDonnell,  of  counsel  for  R.  Powell,  this 
day  moYcd  and  offered  divers  reasons  unto  this  court,  that  the  plaintiff  might  be  ordered 
to  reTive  this  suit  within  three  weeks,  as  agunst  the  said  R.  Powell,  as  personal  repre- 
aentadre  of  Charies  Powell,  deceased,  and  any  other  necessary  parties,  or  in  delault 
thereof,  that  the  said  plaintiff 's  said  bill  filed  in  this  cause  mi^t  stand  dismissed  out  of 
this  court  iot  want  ofprosecution.  In  the  presence  of  Mr.  Wilson,  of  counsel  for  the 
plaintiff,  and  upon  hearing  an  affidavit  of  James  Mole,  deceased,  and  what  was 
alleged,  te.,  this  court  doth  order  that  the  plaintiff^  do  within  mx  weeks,  revive  this 
suit  as  against  R.  Powdl,  the  personal  representative  of  defendant  Charles  Powell, 
deceased,  and  Imy  other  necessary  parties,  or  in  de&ult  thereof^  that  the  said  plaintiff's 
bill  do  stand  dismissed  out  of  this  court  for  want  of  prosecution. 

s  The  Mowing  extract  from  the  court-book  of  the  day  was  read,  to  show  that  the 
question  in  the  case  was  as  to  costs  only. 

Reeves  v.  Basxb. 

jS.  Palmer j  for  executor  of  deceased  ddendant  Notice  of  moticm  to  revive  suit 
minat  him,  or  dismiss.  A  Inll  of  revivor  since  filed,  question  is  as  to  costs ;  Bumell  v. 
Duke  of  Wellington^  6  Sim.  461 ;   AUomey-General  v.  Cooper,  9  Sim.  879. 

/.  E.Bhmtj  for  plaintiff,  olnects  to  costs;  BumeU  t.  Duke  of  Wellington,  doeB  not 
tgetJL  as  to  costs;  Uahkam  v.  Vincent,  8  Sim.  277. 

^  Pa/jn«r  replies. 

Cur.    Will  inquire  into  practice,  and  decide  to-morrow  morning. 

March  25.  M.  R.  said  there  was  no  case  known  for  giving  Mr.  R.  Palmer  his  costs. 
Therefixre,  no  order  oo.  this  applicaticm. 

18* 
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In  the  Matter  of  The  Royal  Bank  op  Australia,  and  of  The  Joint- 
Stock  Companies  Winding-up  Acts,  1848  and  1849.  Meux's 
Executors'  Case.' 

Joly  7  and  8, 1852. 

Joint- Stock   Companies  Windinff-up  Acts — Non-Liability  as  Coniru 

buiory. 

C.  D.,  one  of  the  directors  of  a  joint-stock  banking  company,  was  a  snbscriber  for,  and  eze- 
cated  the  deed  of  settlement  in  respect  of  twenty  shares  of  the  company,  each  director 
being  bound  to  hold  that  namber  as  a  qualification.  The  directors  subseqaently  resolyed, 
wiUiont  the  privity  of  the  shareholders,  to  appropriate  among  themselres  a  certain  amount 
of  additional  or  credit  shares,  which  they  were  to  pay  for  by  giving  promissory  notes  for 
Ae  amount  for  which  each  subscribed.  Cf.  D.  agreed  to  take  500  of  such  additional  shanes, 
and  gave  his  promissory  note,  payable  in  five  years,  for  .the  amount ;  he  also  signed  a 
letter,  binding  nimself  to  pay  the  deposit  and  calls  on  them,  but  did  not  execute  the  deed 
in  respect  of  them.  He  died  three  months  afterwards.  Within  one  month  from  the  date 
of  his  death,  his  executors  applied  to  the  directors  of  the  company,  to  ascertain  tlie  extent 
of  his  interest  in  or  liability  to  the  company.  In  answer  to  this  appUcaticm,  they  were 
informed  that  their  testator  neld  twenty  shares,  which  were  thereupon  duly  transferred  to 
a  purchaser ;  the  directors  afterwards  cancelled  the  500  credit  shares  and  the  promiasocy 
note.    Eight  years  after  the  death  of  C.  D.,  the  company  was  wonnd  up :  — 

Hdd^  that  the  executors  of  C.  D.  ought  not  to  be  placed  on  the  list  of  contzibitforief :  and 
that,  although  his  estate  mieht  have  been  bound,  if  the  daim  had  been  prompdy  asserted 
at  the  instance  of  the  shareholders,  yet  that  so  long  after  the  distribution  of  his  assets,  the 
loss  resulting  from  the  misrepresentation  of  the  directors  must  fall  upon  themaelves  and 
the  company,  and  not  upon  the  estate  of  C  D. 

This  was  an  appeal  by  the  official  manager  of  the  above  company, 
seeking  to  discharge  or  vary  an  order  made  by  the  Vice-chancellor, 
Knight  Bruce,  on  the  16th  April,  1851,  on  the  motion  of  Thomas 
Maude  and  Alfred  Turner,  the  executors  of  Thomas  Meux,  whereby 
the  decision  of  the  Master,  including  their  names  in  class  5  of  the 
list  of  contributories,  in  respect  of  500  shares  in  the  above  company, 
was  reversed. 

In  this  case,  as  in  the  preceding  one  of  RobinsorCs  Executor^ 
case  J  2  De  Grex.  Mac.  &  G.  517 ;  s.  c.  antCj  p.  205,  it  appeared  that 
Thomas  Meux  deceased  had  subscribed  for  twenty  shares,  to  qualify 
himself  as  and  that  he  was  a  director  of  the  above  company,  and 
had  written  the  same  letter  as  Robinson,  except  that  he  (Meux)  had 
agreed  to  take  500  of  the  credit  shares.  The  following  is  a  copy,  of 
the  promissory  not^  which  he  gave  in  respect  of  the  500  shares :  — 

"London,  October  2, 184L 

Five  years  after  date,  I  promise  to  pay  to  the  trustees  of  the 
Royal  Bank  of  Australia,  the  sum  of  nve  thousand  pounds,  with 
interest  at  the  rate  of  5L  per  cent  per  annum  value  received. 

Thomas  Meux.^ 


1  2  De  Gez,  Mac.  &  Gor.  522. 
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Thomas  Meax  died  on  the  30th*  January,  1842,  long  before  the 
note  became  dae,  and  his  execntinrs,  Thomas  Maude  and  Alfred 
Turner,  proved  his  will.  The  latter,  on  the  24th  February,  1842, 
addressed  the  following  letter  to  the  directors  of  the  company :  — 

^  1  shall  be  obliged  by  your  informing  me,  as  executor  of  the  late 
Thomas  Meox,  Esq.,  of  ioloomsbury  Square,  what  shares  that  gen- 
tleman held  in  your  company,  and  whether  there  is  any  thing  due  to 
or  from  him  in  respect  of  them,  as  I  wish,  before  proving  the  will,  ta 
ascertain  the  amount  of  Mr.  Meux's  property. 

1  am,  gentlemen,  yours,  &cc 

Alfred  Turner." 

To  which  the  following  answer  was  returned :  — 

''BoyalBankof  Aiutralia,8MooigateStre6t»Iion€lon,Muxh3, 1842. 

Sir, —  Your  letter  of  the  24th  ultimo^  addressed  to  the  directors, 
came  before  them  this  day  at  the  meeting  of  the  board,  and  in  reply 
I  am  dAired  to  state  that  the  late  Mr.  Meux  held  twenty  shares  in 
the  Royal  Bank  of  Australia,  of  50/.  each,  and  on  which  10^  per 
share  has  been  paid.  .    I  am.  Sir, 

Your  most  obedient  servant, 

George  H.  Wrav.^ 
«  To  Alfred  Turner,  Esq.  32  Red  Lion  Square." 

On  the  27th  July,  1843,  Mr.  Turner  again  wrote  to  Mr.  Wray  in 
the  following  terms : — 

^  Sir,  —  I  shall  feel  obliged  by  your  informing  me  if  there  is  any 
and  what  interest  due  and  receivable  on  the  shares  of  the  late  Mr. 
Thomas  Meux,  in  the  'Royal  Bank  of  Australia  to  the  executors,  of 
whom  I  am  one.  I  am.  Sir, 

Your  most  obedient  servant, 
Alfred  Turner." 
'^To  G.  H.  Wray,  Esq." 

An  answer  was  returned  to  that  letter,  informing  him  that  a  cer- 
tain amount  of  dividend  was  due  in  respect  of  the  twenty  shares,  but 
no  reference  was  made  to  the  500  shares.  The  order  for  winding  up 
the  company  was  made  on  the  26th  March,  1850. 

It  appeared  in  evidence  that  in  the  general  ledger,  under  Mr.  Meux's 
name,  Uiere  were  the  following  entries :  — 

"Dr. 

«« 1841,  Dec— To  snbflcribed  Stock £5,000 

1 84S»  Dec^To  Bills  receiyable 6,000 

£10,000 

"  1841,  Dec— By  Bffls  receivable £5,000 

1S4S,  Dec— By  trabecribed  Stock 5,000 

£10,000" 
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The  following  entry  also  app^fared  in  the  book  of  entries  of  the  pro- 
ceedings of  the  company,  held  in  1843:  — 

"  At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  Wednes- 
day the  29th  June,  1843,  present  Messrs.  Sutherland,  M.  Boyd,  Con- 
nell  and  Mitchell,  the  subject  of  the  credit  shares  held  by  the  late  Mr- 
Meux  was  brought  under  the  attention  of  the  court,  and  after  full 
consideration,  it  was  resolved,  that  they  be  cancelled. 

(Signed)       J.  W.  Sutherland." 

The  name  of  Thomas  Meux  to  the  promissory  note  was  accord- 
ingly cancelled.  The  executors  sold  and  duly  transferred  the  twenty 
shares  to  a  purchaser.  Alfred  Turner  in  his  affidavit,  sworn  in  the 
Master's  office,  said  he  never  received  any  information,  either  from 
Mr.  Wray  or  the  directors,  respecting  the  500  shares ;  and  Mr.  Wray 
in  his  examination  said,  ^<  I  was  manager  of  this  bank  at  the  latter 
end  of  August,  1841.  The  late  Mr.  Meux  was  a  director  of  the  said 
bank  from  its  projection.  I  received  a  letter  from  Mr.  TurnA,  dated 
the  24th  February,  1842.  1  brought  it  under  the  consideration  of  the 
board  on  the  2d  March,  1842 ;  they  directed  me  to  reply  to  it,  and  I 
wrote  a  letter  on  that  day  to  Mr.  Turner.  I  was  present  with  the  di- 
rectors on  the  24th  June,  1842,  and  in  pursuance  of  their  directions  on 
that  day,  cancelled  Mr.  Meux's  signature  to  his  promissory  note  dated 
the  22d  October,  1841,  for  6,000/.  I  never  had  any  communication 
with  Mr.  Meux's  executors  as  to  the  note  on  the  500  shares." 

The  following  in  substance  are  the  clauses  of  the  deed  of  settle- 
ment of  the  company  which  are  material  to  be  stated.  Clause  2  pro- 
vided that  "  shares  "  should  mean  shares  in  the  capital  for  the  time 
being.  Clause  3  provided.  That  the  capital  of  the  company  should 
be  1,000,000/.  divided  into  20,000  shares  of  50/.  each,  and  the  propri- 
etor of  each  share  should  bring  in  and  pay  to  the  company  the  full 
sum  of  50L  in  respect  of  such  share  as  and  when  called  upon  so  to 
do  in  maimer  thereinafter  provided,  the  sum  of  money  previously 
brought  in  or  paid  in  respect  of  the  same  share  being  allowed  as  part 
of  such  sum  of  50/.,  and  the  capital  for  the  time  being  paid  and 
brought  in,  should  be  used  and  employed  in  the  business  of  the  com- 

[>any,  and  each  of  the  proprietors  should  be  entitled  to  the  profits  and 
iable  to  the  losses  of  the  company  in  proportion  to  his  share.  Clause 
4  provided,  That  the  shares  of  the  company  should  be  vested  in  the 
court  of  directors,  who  should  have  full  power  to  allot,  appropriate, 
reserve  for,  or  dispose  of  the  same  to  such  parties,  and  upon  such 
,  terms  and  in  such  manner  as  they  might  think  fit  Clause  5  provid- 
ed. That  the  court  of  directors  should  cause  the  shares  in  the  com- 
pany to  be  numbered,  and  should  cause  all  such  additional  shares 
(if  any)  as  should  be  created  under  the  provision  therein  in  that  be- 
half contained  to  be  likewise  numbered,  and  should  cause  every  share 
to  be  at  all  times  distinguished  by  the  same  number  by  which  it 
should  have  been  originally  distinguished,  notwithstanding  any  trans- 
fers or  forfeitures  which  might  have  been  made  or  taken  place  in  re- 
spect thereof.     Clause  10  provided.  That  the  management  of  the 
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company  and  the  business  and  concerns  thereof,  and  the  regulation, 
investment,  and  application  of  the  properties,  funds,  securities,  and 
money  for  the  time  being  belonging  to  the  company,  and  the  regula* 
tion  and  determination  of  the  modes  and  terms  of  carrying  on  and 
transacting  the  business  of  the  company,  and  other  matters  and  things 
whatsoever,  connected  with  or  relating  to  the  business  and  concerns  ' 
of  the  company,  should  be  solely  and  exclusively  vested  and  reposed 
in  the  court  of  directors,  except  as  therein  excepted  or  otherwise  pro- 
vided. Clause  30  provided  that  the  court  of  directors  might  make 
rules  for  the  disposition  of  the  properties,  funds,  and  securities  of  the 
company  as  they  should  think  expedient  and  proper.  Clause  47  pro- 
vided, That  the  court  of  directors  might  alter,  vary,  or  transpose  the 
properties,  funds,  securities,  or  moneys  of  or  belonging  to  the  com- 
pany or  any  of  them,  or  any  part  thereof,  as  they  should  think  fit,  and 
might  make  and  give  such  orders  in  regard  thereto,  and  also  for  the 
sale  and  other  disposition  of  the  said  properties,  funds,  securities,  or 
moneys,  or  any  part  thereof,  as  jbo  the  court  of  directors  should  seem 
meet.  Clause  50  empowered  the  directors  to  forfeit  shares  where 
parties  should  not  have  paid  their  calls.  Clause  88  provided.  That 
except  where  therein  expressly  provided,  the  person  in  whose  name 
any  share  should  stand  in  the  share  register  book  should  to  all  intents 
ana  purposes  be  deemed  at  law  and  in  equity  the  absolute  and  bene- 
ficial proprietor  of  such  share,  and  the  company  should  not  be  bound 
or  affected  by  any  notice  of  any  equitable  claim  thereto,  or  charge 
thereon.  Clause  110  provided  that  the  executor  of  any  proprietor 
should  not  as  such  be  a  proprietor  in  respect  of  such  shares,  but  he 
should  be  at  liberty  to  dispose  of  them ;  or  the  company  might,  upon 
an  executor  giving  notice  and  complying  with  the  provisions  of  the 
deed,  become  the  proprietor  and  personally  chargeable.  Clause  114 
provided  that  any  executor  who  should  refuse,  after  three  months 
notice,  to  execute  the  deed,  should  be  liable  to  the  forfeiture  of  the 
shares. 

Daniel  and  Roxburgh^  for  the  official  manager,  in  support  of  the 
appeaL  According  to  the  authority  of  Slcmhqpe^s  case^  3  De  G.  &  S. 
198,  T.  Meux,  if  alive,  would  have  been  clearly  liable ;  that  being  so, 
the  subsequent  acts  between  the  executors  and  directors  cannot  afiect 
the  liability  of  the  testator.  The  question  is  only  between  the  direct- 
ors and  executors  in  their  representative  characters,  and  the  estoppel 
can  only  extend  to  what  is  personal.  Cockbwn/ifs  cdssy  15  Jur.  28 ; 
s.  o.  1  £ng.  Rep.  69,  is  distinguishable  in  this  respect,  that  there  the 
liability  of  the  transferree  was  completely  and  effectually  substituted 
for  that  of  the  transferror.  The  directors  had  no  power  whatever 
under  the  provisions  of  this  company's  deed  to  extinguish  any  shares, 
and  their  act  in  cancelling  T.  Meux's  promissory  note,  and  the  credit 
shares  agreed  to  be  taken  by  him,  was  a  fraud  on  the  general  body 
of  the  shareholders  ;  and  so  also  was  the  answer  sentl>y  the  secretary 
by  the  order  of  the  directors  to  the  executors ;  for  though^  generally 
dnectoro,  when  acting  within  the  scope  of  their  authority,  may  be 
regarded  as  the  agents  of  the  shareholders,  yet  where,  as  in  this  casCi 
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tbey  make  representations  which  show  a  firaudolent  intent  to  deceive, 
they  cannot  be  regarded  as  the  agents  so  as  to  bind  the  company, 
and  the  loss,  if  any,  must  fall  upon  those  who  have  been  defrauded 
by  such  misrepresentation.     Bums  v.  Pennell^  2  H.  L.  Ca.  497. 

Bacon  and  Busk^  for  the  executors,  in  support  of  the  Vice-Chancel- 
lor's order.  The  general  body  of  shareholders  must  be  taken  to  have 
acquiesced  in  the  representations  of  the  directors  as  to  the  interest  of 
the  testator  being  limited  io  twenty  shares,  and  the  books  of  the  oom- 
pany  clearly  show  that  there  was  a  valid  transfer  of  those  shares,  and 
that  there  was  no  liability  ultra. 

Danielj  in  reply. 

The  Lord  Chancellor.  The  directors  were  not  in  point  of  fact 
authorized  to  deal  with  the  property  of  the  company  in  the  way  in 
which  they  assumed  to  do.  The  3d«clause  of  the  deed  requires  that 
the  capital  of  the  company  shall  be  1,000,0002.,  divided  into  20,000 
shares  of  502.  each,  and  that  the  proprietor  of  each  share  shall  bring 
in  and  pay  to  the  company  the  full  sum  of  50Z.  in  respect  of  such 
share,  as  and  when  called  upon  so  to  do  in  manner  thereinafter  pro- 
vided. I  think  the  intention  therefore  was,  that  all  the  shares  should 
be  actually  bond  Jide  subscribed  for  as  upon  money  payments,  no 
doubt  depending  upon  the  periods  when  the  directors  should  think  it 
right  to  make  the  calls.  The  4th  clause  may  be  considered  perhaps 
as  giving  power  to  the  directors  to  appropriate  or  reserve,  not  in 
terms,  but  in  substance,  for  themselves  and  their  friends,  the  whole  of 
the  shares ;  the  words  are  '<  to  such  parties  and  upon  such  terms  as 
they  shall  think  fit,"  which  rather  looks  as  if  they  were  to  deal  with 
third  parties;  but  whoever  might  take  them,  the  shares  could  only  be 
taken  subject  to  a  general  liability  to  pay  for  them  as  a  money  trans- 
action, although  the  payment  was  to  be  deferred  in  the  shape  of  calls 
till  wanted. 

In  the  present  case  the  facts  are,  that  B.  short  time  after  the  forma- 
tion of  the  company,  not  a  great  many  shares  having  been  taken,  the 
directors  (who  appear  to  have  been  persons  of  consideration  ip  the 
money  market)  agreed  to  appropriate  among  themselves  a  certain 
Amount  of  what  were  termed  credit  shares,  "in  order  to  extend  and 
secure  the  basis  on  which  the  establishment  should  be  placed,"  though, 
as  I  understand  it,  they  certainly  very  much  narrowed  it  by  confining 
the  liability  to  advance  money  to  a  very  few,  namely,  to  the  directors 
alone  ;  but  whatever  might  be  the  effect,  they  entered  into  an  engage- 
ment that  they  would  take  a  great  number  of  the  credit  shares ;  one 
director  was  to  take  nearly  a  third  of  the  entire  capital,  and  the  other 
directors  were  to  take  various  quantities,  forming  in  the  aggregate  an 
enormous  sum,  and  a  very  large  proportion  of  the  entire  capital.  The 
way  in  which  this  was  ccurried  into  execution  was  not  by  allotting 
any  of  these  credit  shares,  for  there  is  no  trace  of  any  allotment  -  in 
the  books,  much  less  is  there  any  evidence  of  the  transfer  of  any  such 
shares ;  it  was  not  in  point  of  fact  a  real  transaction  as  regarded  a 
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purchase  of  shares ;  what  they  meant  to  do  was,  to  enter  into  an  en- 
gagement between  themselves,  that  as  money  would  be  required  to 
sustain  the  concern,  they  would,  in  the  proportions  in  which  they  had 
subscribed,  make  the  advances  upon  what  were  called  "  credit  shares," 
but  which  were  in  fact  credit  sales.  These  shares  are  entered  in  the 
books  as  10/.  shares ;  there  was,  however,  no  creation  of  any  such 
shares;  but  supposing  them  to  have  been  actually  existing,  there  is 
no  evidence  to  show  that  any  one  of  these  directors  was  entitled  to 
any  specific  credit  shares. 

Up  to  the  death  of  Mr.  Meux,  dividends  were  paid  on  the  shares 
regularly  allotted,  but  no  dividend  was  ever  paid  on  these  credit 
shares ;  none  was  claimed,  no  calls  were  made,  no  payment  of  inte- 
rest was  ever  made  on  the  sums  for  which  the  directors  had  given 
their  promissory  notes.  Within  a  few  months  after  signing  the  pro- 
missory note,  and  long  before  it  became  due,  Mr.  Meux  died.  He 
was  at  that  time  a  real  holder,  as  a  director,  of  twenty  shares,  and 
those  shares  were  regularly  entered  in  a  separate  account  to  his  cre- 
dit ;  the  payments  upon  those  shares  were  regularly  given  credit  for  ; 
he  bad  received  dividends  upon  them ;  and  when  the  executors  sold 
them,  there  was  a  regular  transfer  of  them,  in  precisely  the  same  way 
as  any  other  shares  would  have  been  dealt  with  and  transferred  by 
any  individual  shareholder.  That  shows,  therefore,  a  dealing  regu- 
larly with  the  shares  which  were  created ;  but  with  respect  to  the  can- 
cellation of  the  credit  shares  which  were  neither  created  nor  allotted, 
my  opinion  is,  (though  I  am  not  called  on  to  decide  the  point,)  that 
that  was  not  a  regular  transaction ;  it  never  was  communicated  to  the 
shareholders  generally. 

[Dante/  interposed,  and  submitted  that  the  whole  proceedings  of 
the  company  had  been  on  the  assumption  that  those  shares  were  regu- 
larly issued,  and  that  too  with  the  privity  of  the  genercd  body  of  the 
shareholders,  as  appeared  by  the  books  of  the  company.] 

The  Lord  Chancellor.  No  evidence  has  been  presented  to  me 
of  any  such  privity  on  the  part  of  the  shareholders ;  aHhough  it  is 
very  objectionable  to  introduce  fresh  evidence  after  the  conclusion  of 
the  argument,  yet  as  it  is  alleged  that  there  are  facts  in  evidence 
which  have  by  inadvertence  not  been  brought  to  ray  notice,  I  will 
adjonrn  the  further  consideration  of  this  case  until  to-morrow,  to 
enable  the  appellant's  counsel  to  supply  the  omission. 

July  8.  On  this  day  the  allegation  of  notice  being  unsupported 
by  the  evidence,  his  lordship,  after  having  given  his  judgment  in  E(h 
binson^s  Executors^  cascj  ante  p.  205,  proceeded :  —  There  is  this  dif- 
ference between  the  present  case  and  the  one  I  have  just  decided, 
namely,  that  in  consequence  of  Mr.  Meux's  death  in  January,  1842, 
he  does  not  appear  to  have  been  credited  with  any  dividends.  In  the 
Pcbraary  following,  his  executors  applied  to  the  directors  for  informa- 
tion as  to  the  extent  of  hi^  interest  in  the  company;  that  was  the 
first  step  in  the  transaction,  which,  in  its  result,  the  appellant  now 
seeks  to  impeach.     It  is  to  be  observed,  as  an  extraordinary  circum- 
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stance,  that  although  Mr.  Meux  was  a  man  of  business,  and  had  taken 
and  made  himself  responsible  for  500  credit  shares,  yet  that  there 
does  not  appear  to  have  been  any  entry  or  trace  of  any  item  respect- 
ing these  shares  in  any  of  his  private  books,  which  would  have  led 
any  one,  more  especially  those  with  whom  he  was  connected,  to  sup- 
pose he  had  entered  into  any  such  transaction. 

The  executors  having  applied,  naturally  enough,  to  the  directors, 
before  the  proof  of  the  will,  to  know  what  shares  Mr.  Meux,  their 
testator,  held,  and  whether  there  was  any  thing  due  to  or  firom  him  in 
respect  of  any  such  shares,  the  secretary,  by  the  direction  of  the  then 
acting  directors,  wrote  a  letter  in  answer,  siting  that  Mr.  Meux  held 
twenty  shares  of  50/.  each,  upon  which  lOL  a  share  had  been  paid. 
It  was  argued,  that  this  answer  was  one  which  called  upon  the  exe- 
cutors to  inquire  further;  but  I  think  it  called  for  no  such  inquiry. 
The  statement  was  one  on  which  the  most  prudent  man  might  have 
acted,  and  on  which  he  might  properly  have  relied.  In  July,  1843, 
the  executors  wrote  again  to  know  wnether  any  dividend  wa3  due 
upon  these  twenty  shares.  It  then  appears  that  soon  afterwards  they 
sold  and  transferred  the  twenty  shares ;  and  they  believed,  and  had  a 
right  to  believe,  that  they  had  no  longer  any  liability  or  interest  in 
the  concern.  Seven  years  after  all  this  has  taken  place,  an  attempt 
is  made  to  place  these  executors  on  the  list  as  contributories,  on  the 
assumption  that  the  estate  of  their  testator,  Mr.  Meux,  remained  lia- 
ble for  the  amount  of  the  500  credit  shares. 

The  learned  judge  in  the  court  below  held  that  the  representations 
of  the  directors  in  answer  to  the  inquiries  of  the  executors  were  bind- 
ing upon  the  company.  It  was  contended  before  me,  that  the  direc- 
tors were  not  agents  of  the  company,  or  as  such  clothed  with  authority 
to  make  any  misrepresentation,  and  that  therefore  any  statement  by 
them,  which  was  contrary  either  to  fact  or  law,  would  not  be  a  state- 
ment obligatory  on  the  general  body  of  the  shareholders.  That, 
however,  is  not  the  nature  of  this  case.  Here  all  the  directors  had, 
without  the  knowledge  of  their  shareholders,  entered  into  an  irregular 
transaction.  So  far  as  evidence  has  been  laid  before  me,  at  the  time 
when  the  first  application  was  made  by  Mr.  Meux's  executors,  there 
had  been  no  representation  to  the  shareholders  at  large,  that  there  had 
been  any  paid-up  capital  realized  or  realizable  from  the  shares  so  im- 
properly taken  by  the  directors.  It  remained  at  that  time  a  transac- 
tion simply  resting  upon  the  promissory  notes  which  had  been  signed 
by  the  directors,  and  upon  the  agreement  between  themselves ;  and 
in  this  stage  it  is  material  again  to  observe,  that  it  never  was  a  con- 
cluded transaction,  and  that  there  never  were  any  shares  issued  and 
marked  as  they  ought  to  have  been  according  to  the  provisions  of  the 
deed,  and  that  consequently  there  never  were  any  particular  shares 
which  could  have  been  considered,  as  belonging  specifically  to  any 
particular  director.  In  this  state  of  tilings  the  directors  who  had 
entered  into  this  irregular  transaction,  (Mr.  Meux,  who  was  also  im- 
plicated, being  dead,)  are  the  very  body  who  cancelled  that  transac- 
tion so  far  as  related  to  the  estate  or  interest  of  Mr.  Meux.  Never 
having  been  communicated  to  the  shareholders,  it  was  an  improper 
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transaction,  but  up  to  that  period  no  benefit  had  been  derived  from  it, 
and  no  damage  had  been  sustained  by  reason  of  it.  Under  these  cir- 
cumstances I  should  have  great  difficulty  in  saying  that  the  surviving 
directors  had  not  the  power  to  rescind  that  which  never  had  become 
a  concluded  transaction  nor  been  represented  to  the  shareholders  at 
large  as  a  transaction  binding  upon  Mr.  Meux. 

.That  is  one  view  of  the  matter ;  but  it  must  be  yemembered  that 
Mr.  Meux's  executors  were  persons  who  had  to  administer  his  assets. 
It  was  saggested  that  I  might  make  such  a  declaration  as  would  pre- 
vent the  executors  from  sustaining  damage;  but  thfcit  will  not  meet 
the  justice  of  the  case.  The  assets  have  been  administered :  I  must 
look  to  the  time  at  which  this  claim  is  brought ;  had  it  been  asserted 
immediately  after  the  occurrence  of  the  transaction,  I  might  have  held 
that  the  executors  could  not  be  released ;  but  it  so  happens  that  the 
claim  is  brought  upwards  of  seven  years  after  they  have  been  released 
and  the  assets  dist^buted ;  such  a  period  of  time  having  elapsed,  it  is 
impossible  for  me  to  enter  into  an  inquiry  of  what  has  become  of 
those  assets,  and  to  trace  them  through  the  different  persons  who 
may  have  enjoyed  the  benefit  of  the  release.  Such  an  inquiry  might 
bring  ruin  upon  many  persons,  to  say  nothing  of  the  endless  litigation 
which  would  inevitably  arise  in  order  to  give  to  the  general  body  of 
the  shareholders  of  this  company  a  benefit  to  which,  in  my  opinion, 
they  are  not  entitled. 

The  shareholders  would,  without  doubt,  have  repudiated  the  trans- 
action if  it  had  originally  come  before  them.  I  have  given  them,  in 
the  case  I  have  just  decided,  ante,  p.  205,  the  benefit  of  a  contribu- 
tion from  the  estate  of  Robinson,  one  of  those  directors  who  had  con- 
tinued their  liability,  and  who  had  represented  themselves,  and  been 
regarded  by  the  general  body  of  shareholders,  as  persons  who  bad 
paid  up  their  capital  upon  these  credit  shares ;  but  the  present  case 
is  totally  different.  Those  directors,  who  were  acting,  I  may  say, 
both  for  and  against  the  general  body  of  shareholders  in  the  begin- 
ning of  this  transaction  continued  acting  in  the  same  double  charac- 
ter ;  and  having  by  the  cancellation  of  Mr.  Meux's  signature  to  the 
promissory  note  rescinded  that  transaction,  and  having  made  the 
representations  to  his  executors  to  the  effect  which  it  is  in  evidence 
they  did  make,  I  am  clearly  of  opinion  that  the  executors  Were 
released. 

This  is  a  case,  no  doubt,  which  tries  the  doctrine  of  law  and  equity 
very  strongly,  because  Mr.  Meux  himself  was  an  original  wrong  doer, 
and  this  release  is  to  be  obtained  for  the  benefit  of  his  assets.  But  it 
cannot  be  endured  that  any  body  of  shareholders  shall  be  at  liberty 
to  say  that  their  directors  are  to  make  a  representation  upon  the  faith 
of  which  parties  are  to  act  and  distribute  assets,  and  that  the  general 
body  are  not  to  be  bound  by  those  representations.  It  would  require 
a  very  strong  case  to  induce  me  to  release  the  general  body  from  the 
efiect  of  representations  of  directors,  though  improperly  made,  but 
which  led  to  the  distribution  of  assets.  In  answer  to  those  seeking 
to  recal  the  assets  so  distributed,  I  should  be  more  disposed  to  hold 
that  the  directors  who  had  made  the  misrepresentations  should  be 
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personally  liable  to  the  general  body  for  any  losses  sustained  by 
reason  of  such  misrepresentation,  than  to  visit  upon  legatees  the  con- 
sequences  of  those  misrepresentations. 

I  think,  for  the  reasons  I  have  stated,  that  the  general  body  of  the 
shareholders  in  this  company  is  bound  by  the  representations  of  its 
directors,  which  representations  were  founaed  upon  and  perfectly  con- 
sistent with  the  act  of  the  directors  in  cancelling  the  promissory  note; 
and  taking  their  act  in  connection  with  their  representations,  I  am  of 
opinion  that  the  executors  of  Mr.  Meux  were  properly  discharged 
from  all  liability,  and  that  consequently  the  decision  of  the  court 
below  must  be  affirmed. 


Child  v.  ElsworthJ 

July  16  and  Angnst  4, 1852 

Construction  of  Will — Postponed  Legacy. 

Bequests  to  the  sons  and  daughters  of  D.  of  200/.  each,  also  to  the  difldren  of  a  son  of  D. 
^yol.  to  be  equally  divided  among  them,  to  be  paid  twelve  months  after  the  deceaM  of  tlie 
testator's  widow : — 

Heldy  to  be  postponed  as  to  all  the  bequests  till  after  the  widow's  death. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Turner, 
upon  the  construction  of  the  will  of  Henry  Elsworth,  dated  the  26th 
of  February,  1833,  whereby  the  testator  gave,  devised,  and  bequeathed 
unto  his  wife,  Fanny  Elsworth,  all  his  real  and  copyhold  estates, 
with  the  appurtenances,  and  all  his  household  furniture,  plate, 
linen,  books,  china,  moneys,  securities  for  money,  goods,  chattels, 
personal  estate,  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  for  and  during  her  natural  life,  subject  neverthe- 
less  to  and  charged  and  chargeable  with  the  payments  and  bequests 
thereinafter  mentioned.  And  after  giving  and  bequeathing  various 
legacies,  and  appointing  specific  periods  for  their  payment,  except  in 
the  instance  of  two  small  legacies  giyen  to  the  legators  for  their 
trouble,  the  will  proceeded  in  the  words  following :  —  Also  I  give  and 
bequeathe  to  John,  Thomas,  Mary,  Ellen,  Elizabeth,  Jane,  and  Mar- 
garet, the  sans  and  daughters  of  my  uncle  William  Deighton,  the 
sum  of  200/.  each,  also  to  the  children  of  Henry,  the  son  oi  my  said 
uncle  William  Deighton,  the  sum  of  200i.  to  be  divided  equally 
amongst  them,  to  be  paid  twelve  months  after  the  decease  of  my 
said  wife." 

The  question  was,  whether  the  direction  as  to  the  period  of  pay- 
ment applied  to  the  legacies  of  200/.  each,  given  to  the  sons  and 
daughters  of  William  Deighton. 


1  2  De  Gex,  Mac  k  Gor.  679. 
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The  Vice- Chancellor  held  that  it  only  applied  to  the  200^  given  to 
the  children  of  Henry. 

Glasse  and  J.  V.  Priory  were  for  the  appellants. 

Stuart  and  ^mngall  Thompson  were  for  the  respondents.  jRtcA- 
ards  V.  Bakbr^  2  Atk.  321 ;  Fenny  v.  Ewestace^  4  Man.  &  Sel.  68 ; 
Walker  v.  Tipping,  9  Hare  800 ;  s.  c.  10  Eng.  Rep.  294,  were  cited. 

Angnst  4.  Lord  •  Cranworth,  L.  J.  The  only  question  in  this 
case  is,  as  to  the  time  at  which  a  legacy  of  200/.  given  to  Ellen 
Deighton,  tinder  whom  the  plaintiff  derives  title,  was  payable.  The 
plaintiff  says  it  was  payable  at  the  end  of  a  year  from  the  testator's 
decease.  The  defenaant  contends,  the  payment  is,  according  to  the 
true  construction  of  the  will,  postponed  till  the  expiration  of  twelve 
months  after  the  death  of  the  testator's  widow. 

(His  lordship  read  the  material  parts  of  the  will.] 

The  general  rule  was  not  disputed,  (indeed  it  is  so  well  established 
as  to  admit  of  no  doubt,)  that  in  the  absence  of  express  direction  to 
the  contrary,  every  general  pecuniary  legacy  is  payable  at  the  end  of 
a  year  from  the  death  of  the  testator.  The  question  is,  whether 
there  is  any  thing  on  the  face  of  this  will  to  take  out  of  this  general 
rule  the  legacies  given  to  John,  Thomas,  Mary,  Ellen,  Elizabeth, 
Jane,  and  Margaret,  sons  and  daughters  of  William  Deighton. 

The  decision  must  turn  on  the  point,  whether  the  words,  "  to  be 
paid  twelve  months  after  the  decease  of  my  said  wife,"  are  to  be  read 
as  applicable  to  the  legacies  given  to  the  seven  children  of  the  testa- 
tor's uncle  William  Deighton,  or  only  to  the  legacy  given  to  the 
children  of  his  deceased  son  Henry.  Sir  George  Turner  adopted  the 
li^tter  construction,  and  so  held  that  there  was  no  postponement  of 
the  legacies  given  to  the  seven  children  of  William  Deighton. 

With  a  most  sincere  respect  for  his  judgment  we  have  come  to  a 
different  conclusion.  The  words  "  to  be  paid,"  &c,  import  a  qualifi- 
cation of  what  has  gone  before ;  the  question  is,  to  how  much  of 
what  has  gone  before  does  that  qualification  extend.  We  are  of 
opinion  that  it  is  a  qualification  attaching  on  all  the  legacies  given 
to  the  seven  children,  as  well  as  to  the  grandchildren  of  WUliam 
Deighton.  It  would  be  difficult  to  say  that  either  mode  of  construing 
the  language  is  grammatically  incorrect.  But  yet  in  strictness,  if  the 
words  "  to  be  paid  twelve  months  after  the  decease  of  my  wife,"  are 
to  be  confined  to  the  children  of  the  deceased  son  Henry,  and  not  to 
extend  to  the  seven  living  children,  those  words  ought  to  have  been 
connected  with  what  went  before,  by  the  copulative  "  and."  The 
immediately  preceding  words  "  to  be  equally  divided  between  them," 
import  a  qualification  which  certainly  relates  solely  to  the  children  of 
Henry.  If  the  words  immediately  following  were  intended  as  a  fur- 
ther qualification  on  the  same  legacy  only,  then  the  language  ought 
in  strictness  to  have  been,  *^  and  to  be  paid,"  &c.;  whereas  there  is  no 
necessity  for  such  a  copulative  if  the  second  qualification,  namely, 
that  indicating  the  time  of  payment,  is  to  be  read  as  applicable  to 
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the  whole  class,  children  and  grandchildren  of  William  Deighton,  as 
to  whom  there  had  been  no  previous  qualification  at  all. 

It  is  material  to  observe  that  the  bequest  in  question,  beginning 
"  also  I  give,"  and  ending  "  after  the  decease  of  my  said  wife,"  is  one 
bequest.  There  is  only  one  set  of  operative  words,  and  there  is  only 
one  class  of  objects,  namely,  the  descendants  of  William  Deighton. 
The  sum  given  to  the  children  of  the  deceased  child  is  the  same  as 
that  given  to  each  of  the  seven  children  who  were  living  and  who  are 
named  in  the  will.  The  inference  is  not  unreasonable  that  the  testa- 
tor contemplated  an  equal  bounty  to  all,  treating  the  children  of  the 
deceased  son  as  standing  in  the  place  of  their  father;  and  this 
equality  would  or  might  be  entirely  disturbed  if  the  time  of  payment 
should  not  be  the  same  for  all.  There  are  no  other  legacies  given  by 
the  will,  the  time  for  payment  of  which  is  not  expressly  pointed  out, 
except  the  small  legacies  of  30/.  to  each  of  the  executors  for  their 
trouble ;  and  the  presumption  therefore  is,  that  the  testator  intended 
in  all  cases  to  indicate  the  time  of  payment.  The  legacies  to  the 
executors  for  their  trouble,  would  of  course  be  retained  by  themselves, 
and  would  naturally  be  appropriated  by  them  when  the  state  of  the 
assets  permitted  it  As  to  them,  therefore,  it  was  unnecessary  to 
name  a  time  for  payment,  and  the  omission  to  do  so  can  hardly  be 
treated  as  an  exception  to  the  general  rule  followed  by  the  testator : 
that  is,  in  all  cases  to  say  when  each  legacy  should  be  payable.  It  is 
only  necessary  to  add,  that  we  have  caused  the  original  will  to  be 
examined,  and  it  appears  that  the  whole  gift  in  question  to  the  child- 
ren and  grandchildren  of  William  Deighton,  including  the  direction 
for  the  time  of  payment,  is  written  continuously  as  one  sentence,  and 
is  closed  with  a  full  stop. 

On  the  whole,  therefore,  we  have  come  to  the  conclusion  that  none 
of  these  legacies  are  payable  till  after  the  death  of  the  widow ;  and 
the  result  is,  that  the  order  made  by  the  Vice-Chancellor  must  be 
varied,  and  instead  of  directing  payment  of  the  200L  and  interest  to 
the  plaintiff,  it  will  direct  according  .to  the  alternative  prayer  of  the 
claim,  that  200/.  shall  be  brought  into  court  and  invested  for  the  be- 
nefit of  the  defendant,  the  widow,  for  her  life,  with  liberty  to  apply 
after  her  death. 

The  case  is  one  in  which  we  have  not  derived,  nor  could  we  expect 
to  derive,  much  assistance  from  previous  decisions.  It  is,  according 
to  the  language  of  Lord  Ellenborough,  a  question  rather  for  a  gram- 
marian than  a  lawyer,  and  which  a  schoolmaster  might  decide  as  well 
as  a  judge ;  but  perhaps  the  cases  of  Cole  v.  Rawlinson^  1  Salk.  234 ; 
Richards  v.  Baker^  2  Atk.  321 ;  and  Fenny  v.  Ewstace^  4  M.  &  S.  58 ; 
are  not  w^ithout  a  bearing  on  the  subject 
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July  5,  1852. 

Married  Woman  —  Restraint  upon  Anticipation  — Maintenance 

Clause. 

"By  an  ante-nuptial  settlement^a  fand  was  declared  to  be  held  oy  the  trustees  upon  trust  for 
the  intended  wife  for  life,  for  her  separate  use,  without  power  of  anticipation,  and  after  her 
death  in  trust  for  the  intended  husband  for  life,  and  arter  the  decease  of  the  survivor,  in 
trust  for  the  children  of  the  marriage  as  the  intended  husband  and  wife  should  jointly 
^ypoint,  and  (subject  thereto  and  to  a  separate  power  of  appointment  iu  the  survivor)  in 
trust  for  the  children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  daughters  at 
twenty-one  or  marriage.  There  was  also  a  power  for  the  trustees,  at  the  request  of  the 
husband  and  wife,  during  their  joint  lives,  to  advance,  for  the  benefit  of  any  child  whose 
portion  should  not  be  vested,  any  part  of  his  or  her  presumptive  portion,  and  to  apply  for 
or  towards  the  maintenance  or  education  of  any  sucn  child  or  children  dl  or  anv  part  of 
die  income  of  such  his,  her,  or  their  presumptive  portions.  The  only  children  of  the  mar- 
riage were  two  sons  and  a  daughter.  The  nusband  and  wife  appointed  the  trust  fund  to 
the  three  children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  the  daughter  at  twenty- 
one  or  marriage,  witn  trusts  for  accruer  in  the  event  of  any  child  dying  before  attaining  a 
Tested  interest.  By  the  same  deed,  the  husband  and  wife  requested  the  trustees  to  pay,  for 
Are  years  after  the  date  of  the  deed,  certain  sums  for  the  mamtenance  of  the  three  cnildren, 
and  after  the  expiration  of  that  period,  to  pay  150/.  towards  the  maintenance  and  education 
of  the  children  auring  the  residue  of  the  lire  of  the  wife : — 

Seld,  that  the  maintenance  clause  did  not  enable  the  wife  to  affect  her  life-interest  by  such  a 
prospective  i)rovision,  at  all  events  as  recorded  any  period  beyond  the  minority  of  the  sons, 
or  the  minority  or  marriage  of  ihe  daughter. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls 
upon  a  claim. 

By  a  settlement  dated  the  8th  of  April,  1826,  made  previously  to, 
and  in  contemplation  of  a  marriage  which  was  afterwasds  solemnized 
between  Isaac  John  Horlock  and  rhoebe  Boode,  after  reciting  amongst 
other  things,  that  in  pursuance  of  an  agreement  made  in  contempla- 
tioo  of  the  marriage,  Andrew  Christian  Boode,  the  father  of  the  bride, 
bad  transferred  the  sum  of  30,000/.  3/.  per  cent  consolidated  bank  an- 
nuities into  the  names  of  the  trustees  of  the  settlement,  it  was  declared 
that  the  trustees,  their  executors,  administrators,  and  assigns  should 
stand  and  be  possessed  of  and  interested  in  the  trust  funds,  upon  trust 
after  the  marriage,  and  during  the  life  of  the  intended  wife,  whether  she 
should  be  under  coverture  or  not,  to  pay  the  interest,  dividends,  and 
annual  produce  of  the  trust  funds,  when  and  as  the  same  should  be  re- 
ceived, unto  such  person  or  persons,  and  for  such  ends,  intents,  and  pur- 
poses, as  Phoebe  Boode,  notwithstanding  her  intended  or  other  future 
coverture,  and  as  if  she  was  sole  and  unmarried,  should  from  time  to 
time  by  any  note  or  writing  signed  by  her  own  hand,  (so  as  such  note 
or  writing  should  not  be  in  the  way  of  anticipation,)  direct  or  appoint, 
and  in  default  of  such  direction  or  appointment,  should  pay  the  same 
into  the  proper  hands  of  Phoebe  Boode,  as  her  own  sole  and  separate 
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estate,  free  from  the  debts,  control,  or  engagements,  or  Interference  of 
her  then  intended  or  any  future  husband ;  and  from  and  immediately 
after  the  decease  of  Phoebe  Boode,  if  the  said  Isaac  John  Horlock 
should  survive  her,  upon  trust,  during  the  life  of  Isaac  John  Horlock, 
to  pay  the  interest,  dividends,  and  annual  produce  of  the  trust-moneys, 
stocks,  funds,  and  securities  to  Isaac  John  Horlock  and  his  assigns ; 
and  after  the  decease  of  the  survivor  of  the  said  Phoebe  Boode  and 
Isaac  John  Horlock,  upon  trust  to  stand  possessed  of  the  trust  fund, 
in  trust  for  all  and  every  of  such  one  or  more  exclusively  of  the  other 
or  others  of  the  child  or  children  of  the  marriage,  as  Isaac  John  Hor- 
lock and  Phoebe  Boode  should  appoint ;  and  subject  to  such  joint 
direction  or  appointment  as  the  survivor  should  appoint ;  and  sub- 
ject to  such  appointment,  in  trust  for  all  and  every  the  children  and 
child  of  Phoebe  Boode  by  Isaac  John  Horlock,  who  being  a  son  or 
sons  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  should  attain  that  age  or  marry,  and  their  respective 
executors,  administrators,  and  assigns,  and  to  be  divided  between  or 
among  them,  if  more  than  one,  in  equal  shares ;  and  if  there  should 
be  but  one  such  child,  in  trust  for  such  one  child,  his  or  her  executors, 
administrators,  or  assigns.  And  it  was  thereby  agreed  and  declared, 
that  it  should  be  lawful  for  the  trustees  and  the  survivors  and  survi- 
vor of  them,  hi^  executors,  administrators,  and  assigns,  after  the  de- 
cease of  Phoebe  Boode  and  Isaac  John  Horlock,  or  in  the  life- 
time of  them  or  the  survivor  of  them,  at  their,  his,  or  her  request  in 
writing,  to  advance,  pay,  or  apply  for  the  placing  out  in  the  world, 
preferment  or  otherwise  for  the  benefit  of  any  child  or  children  of 
Phoebe  Boode  by  Isaac  John  Horlock,  whose  portion  should  not  then 
be  vested,  all  or  any  part  of  his,  her,  or  their  presumptive  portion  or 
portions,  under  the  trusts  thereinbefore  expressed  and  contained,  and 
to  apply  for  or  towards  the  maintenance  of  or  education  of  any  such 
child  or  children,  all  or  any  part  of  the  interest,  dividends,  or  annual 
produce  of  such  his,  her,  or  their  then  presumptive  portion  or  por- 
tions. 

There  were  only  three  children  of  the  marriage,  Anna  Phoebe  Hor- 
lock, who  was  born  in  August,  1827,  Frederick  Geldart  Webb  Hor- 
lock, who  was  born  in  June,  1828,  and  another  cHild  named  Knight- 
ley  Lionel  Horlock,  who  died  an  infant  on  the  29th  of  December, 
1834. 

On  the  12th  of  February,  1834,  Isaac  John  Horlock  exhibited  a 
libel  in  the  Consistory  Court  of^  London,  against  Phoebe,  his  wife, 
and  on  the  16th  of  May  in  the  same  year,  obtained  a  definitive  sentence 
of  divorce. 

By  an  indenture  dated  the  21st  of  June,  1834,  and  made  between 
Isaac  John  Horlock  of  the  first  part,  Phoebe  Horlock  of  the  second 
part,  and  John  Backhouse  the  younger,  the  defendant  Knightley  Wil- 
liam Horlock  and  Joseph  Blunt  of  the  third  part,  after  reciting  the 
settlement,  and  that  a  bill  was  then  in  progress  in  parliament  for  dis- 
solving the  marriage  of  Isaac  John  Horlock  and  Phoebe  his  wife, 
Isaac  John  Horlock  assigned  unto  John  Backhouse  the  younger, 
Knightley  William  Horlock,  and  Joseph  Blunt,  their  executors,  admi- 
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nistrators,  and  assigns,  all  the  interesti  dividends,  and  annual  produce 
to  which  Isaac  John  Horlock  would  be  entitled  under  the  settlement 
for  his  life,  in  case  he  should  survive  Phcebe  Horlock,  in  respect  of 
the  sum  of  30,000^  3/.  per  cent  consolidated  bank  annuities,  to  the 
intent  that  the  life-interest  of  Isaac  John  Horlock  in  the  dividends, 
interest,  and  annual  proceeds  of  the  trust  might  be  extinguished  for 
the  benefit  of  the  parties  or  party  who  should  or  might  become  enti- 
tled to  the  bank  annuities,  funds,  and  premises  in  remainder  expect- 
ant upon  the  decease  of  the  survivor  of  them,  the  said  Isaac  John 
Horlock  and  Phoebe  his  wife.     And  that  the  rights  and  interest  of 
such  parties  or  party  in  the  bank  annuities,  funds,  and  premises  might 
be  accelerated,  and  that  he  or  she  might  become  entitled  upon  the 
decease  of  Phoebe  Horlock,  in  such  and  the  same  manner  as  if  Isaac 
John  Horlock  were  dead.     The  deed  further  witnessed,  that  in  pursu- 
ance and  further  performance  of  the  agreement  and  in  consideration 
of  the  natural  love  and  affection  which  they  the  said  Isaac  John  Hor- 
lock and  Phoebe  his  wife  had  for  their  children,  and  in  pursuance  and 
execution  of  the  power  or  authority  to  them,  Isaac  John  Horlock  and 
Phoebe  his  wife  in  that  behalf  given  and  reserved  by  the  settlement, 
they  appointed  that  from  and  immediately  after  the  decease  of  Phoebe 
Horlock  the  sum  of  30,000/.,  or  the  stocks,  funds,  or  securities  in  or 
upon  which  the  same  should  be  invested,  should  remain  and  be  in 
trust  for  Frederick  Qeldart  Webb  Horlock,  Knightley  Lionel  Hor- 
lock, and   Anna  Phoebe  Horlock,  to  be  divided  between  or  among 
them  in  equal  shares  and  proportions  as  tenants  in  common,  and  not 
as  joint  tenants ;  the  shares  of  Frederick  Geldart  Webb  Horlock  and 
Knightley  Lionel  Horlock  to  be  vested  interests  in  them  respectively, 
at  their  respective  ages  of  twenty-one  years,  and  the  share  of  Anna 
Phoebe  Horlock  to  be  a  vested  interest  in  her  at  her  age  of  twenty-one 
years  or  day  of  marriage,  which  should  first  happen,  and  to  be  paya- 
ble and  paid  to  them  the  said  three  children,  as  soon  after  the  respec- 
tive ages  or  day  should  be  attained ;  and  also  after  the  death  of 
Phoebe  Horlock,  in  case  of  the  ages  or  day  happening  in  her  lifetime, 
as  conveniently  might  be.     And  in  case  any  one  or  more  of  the  said 
Frederick  Geldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and 
Anna  Phoebe  Horlock,  being  Frederick  'G.  W.  Horlock,  or  Knightley 
Lionel  Horlock  should  die  under  the  age  of  twenty-one  years,  or 
being  Anna  Phoebe  Horlock,  should  die  under  that  age,  and  also  be- 
fore she  should  have  been  married,  then  as  to  the  original  share  or 
shares  of  the  trust  funds  which  under  the  appointment  thereinbefore 
contained  should  belong  to  such  of  them  the  said  Frederick  Gteldart 
Webb  Horlock,  Knightley  Lionel  Horlock,  and  Anna  Phoebe  Hor- 
lock so  dying  as  aforesaid  and  also  that  part  or  share  of  the  trust- 
moneys,  stocks,  funds,  and  securities  which  should  belong  to  or  be 
taken  by  the  same  child  or  children  so  dying  respectively  as  aforesaid 
under  the  now  stating  proviso,  and  all  the  accumulations  and  savings, 
if  any,  of  the  interest,  dividends,  and  income  of  the  share  or  shares 
of  such  child  or  children  respectively  so  dying,  in  trust  for  the  other, 
and  if  more  than  one  the  others,  of  them,  to  be  equally  divided  be- 
tween the  same  children  if  more  than  one,  share  and  share  alike,  as 
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tenants  in  common,  and  not  as  joint  tenants,  and  his,  her,  or  their 
executors,  administrators,  and  assigns  to  be  vested  at  the  ages,  day, 
or  time  thereinbefore  appointed  respecting  the  original  share  or  sbaies' 
of  the  same  child  or  children,  and  to  be  payable  and  pcdd  at  the  time, 
and  several  respective  times  appointed  for  the  payment  of  the  origi- 
nal share  or  shares,  or  as  soon  after  as  conveniently  might  be.  By  a 
farther  witnessing  part  of  the  deed  Isaac  John  Horlock  and  Phoebe 
his  wife  requested  and  directed  the  then  trustees  of  the  settlement, 
and  the  survivors  and  survivor  of  them,  and  the  trustees  or  trustee  for 
the  time  being  of  the  settlement  from  time  to  time,  during  the  term 
of  five  years  to  be  computed  from  the  date  of  the  now  stating  deed, 
if  Phoebe  Horlock  should  so  long  live,  and  if  either  of  them  the  said 
Frederick  Geldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and 
Anna  Phcebe  Horlock  should  die  during  the  term  of  five  years,  then 
during  the  residue  of  the  life  of  Phoebe  Horlock,  by  and  out  of  the 
dividends,  interest,  and  annual  proceeds  of  the  stocks,  funds,  or  secu- 
rities to  pay  and  apply  the  annual  sum  of  lOOL  for  and  towards  the 
maintenance  and  education  of  the  said  Frederick  Geldart  Webb  Hor- 
lock, Knightley  Lionel  Horlock,  and  Anna  Phcebe  Horlock,  or  such 
of  them  as  should  be  for  the  time  being  living,  but  if  all  of  them 
should  be  living  at  the  expiration  of  the  term  of  five  years,  then  and 
thenceforth  by  and  out  of  the  dividends,  interest,  and  annual  proceeds, 
to  pay  and  apply  for  and  towards  their  maintenance  and  education 
the  annual  sum  of  150Z.  during  the  residue  of  the  life  of  Phcebe  Hor- 
lock, until  some  one  or  more  of  the  said  Frederick  Greldart  Webb 
Horlock,  Knightley  Lionel  Horlock,  and  Anna  Phoebe  Horlock,  should 
die.  And  from  and  after  the  decease  of  any  or  either  of  them  after 
the  expiration  of  a  term  of  five  years,  then  during  the  residue  of  the 
life  of  Phoebe  Horlock,  by  and  out  of  the  dividends,  interest,  and  an- 
nual proceeds  to  pay  and  apply  the  yearly  sum  of  100^  for  or  towards 
the  maintenance  and  education  of  the  survivors  or  survivor  of  them 
the  said  Frederick  Geldart  Webb  Horlock,  Knightley  Laonel  Hor- 
lock, and  Anna  Phoebe  Horlock. 

The  divorce  bill  mentioned  in  the  recitals  of  the  deed  of  1834,  passed 
on  the  25th  of  June  in  that  year. 

In  the  latter  part  of  the  year  1834,  Phoebe  Horlock  intermarried 
with  Baker  Dawson. 

By  an  indenture  dated  the  6th  of  February,  1849,  Isaac  John  Hor- 
lock and  Phoebe  Dawson,  in  execution  of  a  power  in  the  settlement, 
appointed  two  new  trustees  in  the  place  of  two  of  the  trustees  origi- 
nally appointed.  This  deed  recited  the  deed  of  1834,  and  in  the 
declaration  of  trust  it  was  declared  that  the  trustees  should  hold  the 
fund  upon  the  trusts  declared  by  the  settlement  and  by  the  deed  of* 
1^4. 

From  the  appointment  of  new  trustees  until  the  5th  of  January, 
1851,  the  income  of  the  trust  funds  had  been  paid  to  Mrs.  Dawson. 

From  the  statement  already  made  it  will  have  been  collected  that 
Frederick  Greldart  Webb  Horlock  attained  twenty-one  in  1849.  An- 
na Phoebe  Horlock  married,  in  1845,  Joseph  James  Ernest  Ely  one  of 
the  defendants. 
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Frederick  Geldart  Webb  Horlock  filed  the  claim  in  the  present  suit 
claiming  to  be  entitled  to  receive  the  sum  of  50/.  per  annum  out  of 
the  dividends  of  the  trust  funds  from  the  21st  of  June,  1834,  during 
the  remainder  of  the  life  of  Phoebe  Dawson,  and  an  order  was  made 
in  substance  according  to  the  claim. 

Glasse  and  Hobhause,  lor  the  plaintiffs,  contended  that  the  appoint- 
ment made  by  the  deed  of  1834  for  the  maintenance  of  the  plaintiffs, 
was  substantially  a  good  execution  of  the  power  conferred  upon  them 
by  the  maintenance  clause  in  the  settlement  They  cited  Longmare 
V.  Ileum,  2  Y.  &  C.  C.  C.  363 ;  Soames  v.  Martin,  10  Sim.  287. 

Elmsley  and  Mackenzie,  for  Mr.  and  Mrs.  Ely,  also  supported  the 
order. 

Russell  and  Kenpon,  for  the  appellants,  were  not  called  upon. 

Knight  Bruce,  L.  J.  It  is  plain  that  the  restraint  upon  anticipa- 
tioD,  imposed  by  the  settlement  upon  Mrs.  Horlock,  was  not  affected 
by  the  divorce '(?  mensd  et  thoro,  or  by  the  provisions  of  the  divorce 
bill  at  the  time  of  the  execution  of  the  deed  in  1834,  that  deed  hav- 
ing been  executed  before  the  bill  received  the  royal  assent.  The  ques- 
tion is  as  to  the  construction  of  the  maintenance  clause,  contained  in 
the  same  division  or  set  of  paragraphs  with  the  advancement  clause* 
I  am  of  opinion  that  according  to  the  true  construction  of  the  former 
clause,  whether  compared  or  not  compared  with  the  rest  of  the  instru- 
ment, it  did  not  enable  this  lady  to  aflfect  her  life-interest  by  a  pro- 
spective provision  for  the  maintenance  of  her  children,  or  any  one  or 
more  of  them,  at  least  beyond  the  majority  of  a  son  or  the  majority 
or  marriage  of  a  daughter.  I  give  no  opinion  whether  she  could 
have  affected  her  life-interest  by  such  a  provision  for  a  son  or  daugh- 
ter, until  the  majority  of  the  son,  or  majority  or  marriage  of  the 
daughter.  That  question  does  not  arise,  the  only  dispute  being  as  to 
the  period  after  the  majority  of  the  only  son  who  has  attained  twenty- 
one,  and  the  marriage  of  an  only  daughter.  I  think  that  the  lady  was 
under  an  actual  disability  to  affect  her  life-estate,  although  I  regret 
the  necessity  of  so  deciding. 

Lord  Cranworth,  L.  J.,  concurred. 

The  appeal  was  allowed,  and  the  claim  dismissed  without  costs. 
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April  18,  1853. 

Trustees  far  Sale  under  Decree  —  Unborn  Children  and  Infants. 

Where  «  sale  has  been  ordered*  by  decree,  of  property  in  which  infants  and  poasible  onbom 
chUdren  are  interested,  thoagh  sach  decree  was  made  before  the  passing  of  the  Trustee 
Act,  1852,  and  though  the  purpose  of  the  sale  is  not  confined  to  the  payment  of  debts,  the 
court  has  authority,  under  both  the  Trustee  Acts  of  1850  and  1852,  taken  togeUier,  to 
make  a  vesting  order. 

John  Wake,  by  his  will,  dated  ia  1845,  devised  four  houses  and  a 
field  to  trastees,  upon  various  trusts  for  classes  of  children,  which  in 
the  event  included  infants  nc^w  in  ex^e,  and  would  include  children 
who  might  in  future  be  born ;  and  in  the  will  was  contained  a  proviso, 
^^  that  the  said  bequest  of  the  said  houses  and  premises  so  given .... 
should  be  subject  to  the  payment  of  one  clear  annuity  or  weekly  sum 
of  45.  from  each,  to  be  paid  yearly  to  the  testator's  wife,  Sarah  Wake, 
during  her  life,  if  she  should  so  long  remain  his  widow,"  and  which 
he  severally  charged  on  the  said  messuages  or  dwelling-houses  and 
premises,  and  the  rents  and  profits  thereof  respectively.  The  testator 
died  in  1846.  The  property  in  question  was  subject  to  a  mortgage, 
made  in  1842,  for  1,000  years,  to  Abraham  Turner,  to  secure  5002. 
and  interest;  and  also  to  three  other  mortgages,  dated  respectively  in 
1842, 1844,  and  1845,  to  secure  the  sums  of  150/.,  1002.,  and  1002., 
and  interest,  respectively,  to  the  said  Abraham  Turner  and  John 
Pring.  Under  a  power  contained  in  the  first  mortgage  deed,  Abra- 
ham Turner  sold  two  of  the  houses,  and  out  of  the  proceeds  pcddoff 
all  the  said  mortgages,  and  there  remained  in  his  hands  a  surplus  of 
162/L  Is.  5(2.,  which  he  afterwards  paid  into  court  to  the  credit  of  this 
cause.  By  an  order  in  the  cause,  dated  the  7th  August,  1851,  it  was 
declared  that  the  said  mortgage  debts  ought  to  be  borne  by  all  the 
four  houses  and  the  field  ratably,  and  that  the  parties  beneficially 
interested  in  the  houses  which  had  been  sold  were  entitled  to  stand 
in  the  place  of  the  mortgagees,  to  the  extent  of  the  proportion  of  the 
mortgage  debts  and  costs  which  the  unsold  houses  and  the  field  ought 
to  have  contributed ;  and  it  was  ordered  that  these  last  mentioned 
bouses  and  field  should  be  sold,  with  the  usual  directions.  On  the 
14th  Julv,  1852,  the  unsold  premises  were  accordingly  sold  in  lots  to 
J.  Berkeley,  J.  C.  Easton,  and  J.  Corbett,  The  present  petition  prayed 
that  some  person  might  be  appointed  to  convey  the  said  premises  so 
^Id,  in  the  place  of  the  infants,  and  also  to  release  or  dispose  of  to 
the  purchasers  the  contingent  rights  of  the  unborn  children,  if  any ; 
or  otherwise,  that  an  order  might  be  made  vesting  in  the  said  pur- 
chasers the  estates  of  the  said  infants,  and  also  the  estate  or  estates 
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which  sach  unborn  child  or  children  (if  any)  would,  upon  coming 
into  existence,  be  seised  or  possessed  of  in  the  said  hereditaments. 

Karslakej  for  the  petition.  Under  the  30th  section  of  the  Trustee 
Act,  1850,  the  court  might  have  declared  that  the  interests  of  the  un- 
born children  "  are  the  interests  of  persons  who,  upon  coming  into 
existence,  would  be  trustees  within  the  meaning  of  that  act,  and  there- 
upon "  might  make  such  order  concerning  their  rights  as  concerning 
the  estates  of  trustees,  bom  or  unborn.  Section  16  of  the  same  act 
enabled  the  court  to  release  and  discharge  lands  from  a  contingent 
right  in  an  unborn  person,  or  class  of  persons,  who,  on  coming  into 
existence,  would  in  respect  thereof  become  seised  or  possessed  of 
such  lands  upon  any  trust,  or  to  make  an  order  to  vest  their  estate  in 
any  person  or  persons.  Section  1  of  the  act  of  1852  provided,  "  that 
when  any  decree  or  order  shall  have  been  made  by  any  court  of  equity, 
directing  the  sale  of  any  lands  for  any  purpose  whatever,  every  per- 
son seised  or  possessed  of  such  land,  or  entitled  to  a  contingent  right 
therein,  being  a  party  to  the  suit, ....  and  bound  thereby,  or  being 
otherwise  bound  by  such  decree  or  order,  shall  be  deemed  to  be  so 
seised,  possessed,  or  entitled  upbn  a  trust,  within  the  meaning  of  the 
Trustee  Act,  1850 ;  and  in  every  such  case  it  shall  be  lawful  for  the 
Court  of  Chancery,  if  the  said  court  shall  think  it  expedient,  for  the 
purpose  of  carrying  such  sale  into  effect,  to  make  an  order  vesting 
such  lands,  or  any  part  thereof,  for  such  estate  as  the  court  shall  think 
fit,  either  in  any  purchaser  or  such  other  person  as  the  court  shall  di- 
rect." Taking  these  provisions  together,  as  the  12th  section  of  the 
act  of  1852  provided  must  be  done,  the  effect  was,  that,  without  any 
declaration,  the  unborn  persons  would  be  constructive  trustees  when 
they  came  i»e55d;  and  therefore,  by  the  16th  and  30th  sections  of 
the  former  act,  the  court  had  power  to  deal  with  their  contingent 
righte  as  such  trustees  in  the  manner  asked  by  this  petition.  The 
only  difficulty  was,  that  the  purpose  of  the  sale  in  this  case  was  not 
only  to  pay  debts ;  and  that  the  case  of  Weston  v.  FyUr^  16  Jur. 
1010;  s.  c.  13  Eng.  Rep.  473,  had  decided,  that,  under  such  circum- 
stances, the  provisions  of  the  former  act  would  not  apply.  But  the 
first  section  of  ^  the  latter  act  removed  this  objection. 

[Stuart,  V.  C.  The  curious  thing  here  is,  that  the  cestuis  qtte 
trust  in  this  case  are  also  trustees  of  the  annuity  to  the  testetor's 
wife.] 

Ferrers i  contrJ^  argued  that  the  first  section  of  the  act  of  1852  did 
not  apply  to  decrees  made  before  its  passing,  by  reason  of  the  future 
words,  "  shall  have  been  made."  Then  the  words,  "  every  person 
seised  or  possessed  of  such  land,  or  entitled  to  a  contingent  right 
therein,"  could  not  be  extended  to  include  persons  unborn. 

Stuart,  V.  C.  Both  stetutes  are  to  be  read  together,  as  though 
the  latter  were  part  of  the  former ;  and  the  former  act  expressly  men- 
tions the  case  of  unborn  children.  The  object  is  to  enable  the  court 
to  effect  sales  and  give  a  good  title  to  purchasers  in  cases  in  which 
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that  could  not  be  done  independently  of  these  statutes.  The  first 
section  of  the  second  statute  mentions  not  only  persons  seised,  pos- 
sessed, or  entitled,  being  parties  to  the  suit,  but  also  persons  "  other- 
wise bound  by  such  decree."  Reading  the  two  statutes  together,  and 
considering  the  sweeping  provisions  of  the  16th  and  30th  sections  of 
the  former,  I  cannot  doubt  that  I  have  author!^  to  give  a  good  title 
to  the  purchaser  in  this  case.  Does  not  that  16th  section  authorize 
an  order  that  this  lady  should  convey  to  the  purchaser,  or  that  the 
purchaser  should  have  the  estate  vested  in  him  by  an  order  simply  ? 

[Ferrers.  It  does  not,  according  to  the  decision  in  Weston  v.  Fy- 
lerJ 

That  order  was  made  before  the  passing  of  the  second  act,  which 
I  think  removes  the  difficulty.  The  16th  section  of  the  act  of  1850 
gives  the  choice  of  a  declaration  that  the  land  is  released  from  the 
interests  of  unborn  children,  or  an  order  to  vest  their  interests. 

[Ferrers.     I  should  rather  have  a  vesting  order.] 

I  think  that  is  the  better  course.  The  costs  must  be  costs  m  the 
cause. 


Milne  v.  Gilbart  ;   Milne  v.  Milne  ;   Milne  v.  Walker. 

Ang^ost  5,  1852. 

Will — Construction  —  Husband  not  entitled  under  Statutes  of 

Distribution. 

Under  a  bequest,  (in  the  OTent  of  danghters  dying  without  leaving  issue,)  in  trast  for  the  poi^ 
sons  who  would  at  the  time  of  the  decease  of  such  daughters  respectively,  be  entitled,  as 
next  of  kin,  or  otherwise,  to  the  personal  estate  of  such  daughters  respectively,  under  the 
statutes  made  for  the  distribution  of  intestates*  effects :  — 

Edd,  that  the  husbands  of  the  daughters  did  not  take. 

Richard  Milne,  the  testator  in  these  causes,  by  his  will  dated  the 
12th  of  April,  1841,  gave  all  his  real  and  personal  estate  unto  trustees, 
upon  trust  to  convert  the  same  into  money  in  manner  therein  men- 
tioned, and  to  invest  the  proceeds  thereof,  (after  paying  thereout  his 
debts  and  funeral  and  testamentary  expenses,  and  certain  legacies  and 
legacy  duty)  in  manner  therein  mentioned.  And  he  thereby  directed 
that  the  residue  of  the  said  trust  funds  should  be  divided  into  nine 
equal  shares,  and  that  his  trustees  should  stand  possessed  of  one  of 
such  ninth  shares  in  trust  for  the  children  of  the  testator's  nephew 
Thomas  Scholes  Withingt^n,  deceased,  by  Elizabeth  his  wife,  who 
being  a  son  or  sons  should  attain  the  age  of  twenty-one  years,  or  die 
under  that  age  leaving  lawful  issue  them  respectively  surviving,  and 

1  2  De  Gex,  Mac  &  Gor.  715. 


Digitized  by  VjOOQ IC 


COURTS   OF  CHANCERY,  1853.  229 

Milne  v,  Gilbart 

who  being  a  daughter  or  daughters  should  attain  that  age  or  be  mar- 
ried, equally  to  be  divided  between  or  amongst  them,  if  more  than 
one,  share  atid  share  alike,  and  if  there  should  be  but  one  such  child 
the  whole  for  such  child.  And  he  thereby  directed  that  the  shares  of 
80ch  of  them  as  should  be  daughters  should  be  subject  to  the  trusts 
thereinafter  declared. 

The  trusts  were  expressed  as  follows :  —  "And  my  will  is,  and  I  fur- 
ther declare  and  direct,  that  the  share  or  shares  in  the  same  trust  pre- 
mises of  such  of  the  said  children  of  the  said  T.  S.  Withington, 
deceased,  who  shall  be  a  daughter  or  daughters,  shall  upon  her  or 
their  attaining  the  said  age  of  twenty-one  years  or  marrying,  be  held 
and  retained  by  the  said  trustees  or  trustee  for  the  time  being  of  this 
my  will,  upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
ander,  and  subject  to  the  powers,  provisos,  and  declarations  follow- 
ing: that  is  to  say,  upon  trust  from  time  to  time  to  receive  the  divi- 
dends, interest,  and  annual  produce  arising  from  the  share  of  each 
and  every  such  daughter,  of  and  in  the  said  trust  premises,  and  to  pay 
thereout,  or  (if  need  be)  out  of  the  capital  or  principal  of  such  share, 
the  yearly  sum  of  60/.  and  no  more,  to  each  and  every  such  daughter 
until  she  shall  attain  the  age  of  twenty-four  years,  and  to  accumulate 
the  surplus  income  arising  in  the  mean  tinie  from  each  such  share  at 
interest  and  add  the  accumulations  to  the  principal,  and  after  such 
daughters  respectively  shall  have  attained  the  nge  of  twenty-four 
years  to  pay  the  whole  of  the  said  dividends,  interest,  and  income 
thenceforth  arising  from  the  share  of  each  and  every  such  daughter, 
and  the  accumulations  thereof  to  each  such  daughter  during  her 
natural  life,  the  same  dividends,  interest,  and  income,  as  also  the  said 
yearly  sum  of  60/.,  to  be  respectively  paid  to  her  for  her  separate  use, 
free  from  the  debts  and  control  of  her  husband  (if  any)  for  the  time 
being,  and  so  that  during  coverture  sb<;  shall  have  no  power  to  alien, 
charge,  or  anticipate  the  growing  payments  of  the  said  dividends, 
interest,  and  annual  produce  or  yearly  sum  of  60/.,  or  any  part  thereof, 
and  so  that  her  receipt  alone  (notwithstanding  any  coverture  which 
she  may  be  under)  shall  from  time  to  time  be  a  good  and  sufficient 
discharge  for  the  same  dividends,  interest,  and  annual  produce  or 
yearly  sum  or  any  part  thereof,  and  from  and  after  the  decease  of 
every  such  daughter  and  daughters  respectively,  upon  trust  to  pay, 
assign,  and  transfer  the  share  or  respective  shares  of  the  said  trust- 
moneys,  stocks,  funds,  securities,  and  premises  in  which  such  daughter 
or  daughters  respectively  had  a  life-interest,  with  the  accumulations 
aforesaid  (if  any)  unto  her  and  their  respective  child  and  children,  to 
be  equally  divided  between  or  amongst  such  children  (if  more  than 
one)  share  and  share  alike ;  and  if  there  be  but  one  such  child,  the 
whole  of  his  or  her  parents'  share  to  be  in  trust  for  that  one  child,  the 
share  of  each  and  every  such  child  being  a  son  to  be  vested  in  and 
payable  to  him  at  his  age  of  twenty-one  years,  or  being  a  daughter  at 
her  age  of  twenty-one  years  or  day  of  marriage,  which  shall  first  hap- 
pen, and  in  the  mean  time  the  income  arising  from  the  expectant  or 
presumptive  share  of  each  and  every  such  chUd  to  be  applicable  and 
employed  for  or  towards  his  or  her  maintenance  and  education,  and 
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in  such  manner  as  my  said  trustees  or  trustee  for  the  time  being  shall 
think  fit  And  in  case  any  one  or  more  of  such  daughters  of  my  late 
nephew  Thomas  S.  Withington,  as  aforesaid,  shall  die  without  leaT- 
ing  any  child  who  shall  live  to  acquire  a  vested  interest  in  her  or  their 
said  share  or  respective  shares  of  the  said  trust  premises  under  the 
trust  last  aforesaid,  then  the  said  share  or  shares  of  such  daughter  or 
daughters  respectively  so  dying  shall  respectively  go  and  belong  to 
and  be  held  in  trust  for  the  person  or  persons  who  would  at  the  time 
of  the  decease  of  such  daughter  or  daughters  respectively,  or  of  the 
decease  or  failure  of  her  or  their  chUd  or  children  respectively, 
(whichever  event  shall  last  happen,)  be  entitled,  as  next  of  kin  or 
otherwise,  to  the  personal  estate  of  such  daughter  or  daughters  respect- 
ively under  the  statutes  made  for  the  distribution  of  int^tates'  effects, 
and  in  the  same  proportions  and  manner  as  they  would  be  entitled 
by  virtue  of  such  statutes,  if  such  daughter  or  daughters  respectively 
bad  then  died  intestate." 

The  last  of  the  above  limitations  was  that  to  be  construed,  but,  for 
the  purpose  of  construing  it,  reference  was  made  to  the  whole  clause 
and  also  to  the  similar  trusts  declared  as  to  three  other  equal  ninth 
shares  of  the  residue,  which  (subject  to  an  annuity  of  300L  given  to 
the  testator's  nephew  Henry  Withington,  during  his  life)  were  be- 
queathed in  truat  for  all  and  every  of  such  of  the  then  present  children 
of  Henry  Withington  by  his  late  wife  Mary  Withington,  living  at  the 
time  of  the  testator^a  decease,  and  such  issue  then  living  of  any  child 
or  children  of  Henry  Withington  by  his  said  late  wife  dying  in  the 
testator's  lifetime,  as  being  males  should  then  have  attained  or  should 
afterwards  live  to  attain  the  age  of  twenty-one  years,  and  as  being 
females  should  then  have  attained  or  should  afterwards  attain  the  like 
Mre  or  be  married,  equally  to  be  divided  between  or  amongst  them. 
The  trusts  of  the  shares  of  the  daughter  were  thus  expressed  :  "  the 
share  or  shares  of  such  of  the  said  children  or  issue  of  my  said  nephew 
Henry  Withington,  as  shall  be  a  daughter  or  daughters,  to  be  subject 
to  the  same  or  the  like  trusts  for  their  respective  separate  and  inalien- 
able use  during  their  respective  cov<srtures,  and  after  their  respective 
deaths  for  the  benefit  of  their  respective  issue,  and  with  the  same  or 
the  like  ultimate  trust  or  limitation  over  in  favor  of  the  next  of  kin, 
in  default  or  upon  failure  of  their  issue  retpectively,  and  the  shares 
of  all  the  said  children,  both  sons  and  daughters,  and  also  of  the  re- 
spective issue  of  such  of  them  as  shall  be  daughters,  to  be  under  and 
subject  to  the  same  or  the  like  powers  for  the  maintenance  and  educa- 
tion of  such  of  the  objects  of  this  present  trust  as  for  the  time  being 
shall  not  have  acquired  absolute  vested  interest  therein,  and  for  the 
accumulation  and  appropriation  of  the  surplus  income  arising  from 
such  shares  respectively,  powers  to  married  women  to  give  receipts, 
and  all  other  powers,  provisos,  and  declarations  whatsoever  as  are 
hereinbefore  declared,  expressed,  or  contained  of  or  with  reference  to 
such  of  the  shares  of  the  said  one  ninth  part  of  my  9cdd  residuary 
estate  hereinbefore  bequeathed  to  or  in  trust  for  the  children  of  my 
said  late  nephew  Thomas  Scholes  Withington,  as  shall  vest  in  or 
belong  to  a  daughter  or  daughters  of  the  said  Thomas  Scholes  With- 
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iDgton,  and  the  dividends,  interest,  and  income,  thereby  arising  in  the 
same  manner  and  as  fully  and  effectually  to  all  intents  and  purposes 
as  if  the  said  trusts,  powers,  provisos,  and  declarations  had  been 
here  repeated  at  length  with  reference  to  the  said  daughters  of  my 
nephew  Henry  Withington,  objects  of  this  present  trust,  and  the 
shares  of  the  said  trust  premises  intended  to  be  hereby  provided  for 
them  respectively." 

The  testator  died  on  the  18th  of  August,  1841,  and  the  first  of  the 
above-mentioned  suits  having  been  instituted  for  the  administration 
of  bis  estate,  a  petition  was  presented  by  the  husband  of  Alice  Eliza- 
beth Elccles,  deceased,  late  one  of  the  defendants,  and  one  of  the 
children  of  T.  S.  Withington,  who  attained  her  age  of  twenty-one 
years  on  the  20th  September,  1844. 

Her  share  of  the  trust  funds  had  been  carried  to  a  separate  accoanti 
and  she  had  died  on  the  7th  of  June,  1852,  having  had  issue  one  child 
only,  who  died  an  infant  during  her  lifetime. 

On  the  23d  of  June,  1852,  letters  of  administration  to  the  estate 
of  Alice  Elizabeth  Eccles  were  granted  to  the  petitioner  by  the  Pre- 
rogative Court  of  Canterbury,  and  the  suit  had  been  revived  as 
against  the  petitioner,  as  such  administrator. 

The  petitioner  sought  by  his  petition  to  have  transferred  to  him  the 
amount  of  the  trust  funds  carried  to  the  separate  account. 

Their  lordships  heard  the  petition  for  Vice- Chancellor  Parker. 

Bacon  and  Bbbhouse  supported  the  petition. 
Wigram  and  Ooldsmid  opposed  it 

The  substance  pf  the  arguments  is  stated  in  the  jud^^ments. 

The  following  cases  were  cited :  Elmsley  v.  Youngy  2  My.  &  K.  780; 
Cholnumdeley  v.  Lord  Ashbwrton^  6  Beav.  86;  Kilner  v.  Leech^  10 
Beav.  362 ;  Bailey  v.  Wright^  18  Ves.  49;  Oarrick  v.  Lord  Camden^ 
14  Ves.  372. 

Bacon  in  reply. 

Lord  Cranworth,  L.  J.  I  confess  that  when  Mr.  Bacon  opened 
this  case,  my  first  impression  was  in  his  favor,  but  the  impression 
which  I  at  first  entertained  has  been  materially  afiected  by  the  argu- 
ment which  we  have  heard  upon  the  other  side. 

I  think  that  in  no  case  where  we  are  interpreting  a  will  ought  we 
to  indulge  in  any  thing  like  conjecture,  and  particularly  in  a  case 
'like  the  present,  where  we  have  to  interpret  an  obscure  instrument| 
and  can  do  nothing  but  see  what  is  the  true  meaning  of  the  very 
words  that  have  been  used.  Now  the  testator  says  that  in  the  event 
that  has  happened,  the  property  is  to  be  <4n  trust  for  the  person  or 
persons  who  would  at  the  time  of  the  decease  of  such  daughter  or 
danghters  respectively,  or  of  the  decease  or  failure  of  her  or  their 
child  or  cbild^n  respectively,  (whichever  event  shall  last  happen,)  be 
entitled  as  next  of  kin  or  otherwise  to  the  personal  estate  of  such 
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daughter  or  daughters  respectively  under  the  statutes  made  for  the 
distribution  of  intestates'  effects." 

The  question  is,  whether  the  husband  is  that  person,  or  those  who 
would  be  entitled  under  the  Statute  of  Distributions,  exclusive  of  the 
husband  ?  If  there  had  not  been  the  words  "  or  otherwise,"  it  would 
be  clear  the  husband  was  excluded,  because  he  could  not  come  ia 
under  the  words  "  next  of  kin."  But  the  suggestion  is,  that  the  words 
**or  otherwise"  found  in  this  will,  not  ordinarily  found  in  such  limita- 
tions, may  have  been  expressly  intended  to  include  him,  and  at  all 
events  must  be  so  construed.  I  was  struck  with  that  observation  at 
first,  but  on  following  the  sentence  throughout,  it  is  thus :  <^  entitled 
as  next  of  kin  or  otherwise,  under  the  statute  made  for  the  distribu- 
tion of  intestates'  effects." 

Now  I  take  it  to  be  quite  clear  that  in  order  to  come  within  the 
express  words  here,  the  husband  must  show  he  is  a  person  entitled 
under  some  or  one  of  the  statutes  made  for  the  distribution  of  intes- 
tates' effects.  In  my  opinion  the  husband  is  not  so  entitled  at  all. 
He  is  entitled  by  a  right  paramount  It  may  be  that  he  is  entitled 
to  administer  under  the  statute  of  Edward,  but  this  is  a  different 
right  The  Statute  of  Distributions  of  22  &  23  Charles  2,  is  in 
terms  so  worded,  that  it  might  have  included  the  husband,  not  so  as  to 
give  him  a  right,  but  to  take  away  a  right  from  him.  That  difficulty 
afterwards  having  been  contemplated,  a  declaratory  clause  was  intro- 
duced into  the  Statute  of  Frauds,  to  say  that  the  Statute  of  Distri- 
butions was  not  intended  to  have  any  such  effect  The  effect  of  the 
clause  thus  introduced  was  to  leave  the  husband  just  in  the  condition 
in  which  he  was  before  the  passing  of  the  Statute  of  Distributions ; 
namely,  with  a  right  to  appropriate  the  property  to  himself,  a  right 
which  belonged  to  him  independently  of  any  statute.  He  has  the 
same  right  now.  But  in  this  case,  in  order  to  claim  under  the  will 
he  must  claim  as  entitled  under  the  statute.  I  think  he  is  entitled  to 
nothing  under  the  statute. 

Considerable  light  is  thrown  on  the  case  by  the  gift  afterwards,  in 
trust  for  Henry's  children.  It  is  not  absolutely  certain  the  testator 
meant  to  make  the  same  provision  for  the  failure  of  issue  in  both 
cases,  but  having  regard  to  the  words  of  the  will,  the  great  proba- 
bility is  that  he  did,  and  the  words  in  the  trusts  for  Henry's  children 
are  **  next  of  kin  "  only. 

The  words  "  or  otherwise  "  are  not  absolutely  useless  in  the  place 
in  which  they  are  found,  for  persons  may  claim  under  the  Statute  of 
Distributions  who  are  not  next  of  kin,  and  they  would  come  under 
those  words  <*  or  otherwise."  My  opinion  is,  that  the  next  of  ^kin 
take,  and  not  the  husband. 

Knight  Bruce,  L.  J.  Mr.  Wigram  and  Mr.  Goldsmid  are  perhaps 
answerable  also  for  my  judgment,  for  when  the  case  began,  my 
impression  was  also  against  them ;  but  my  opinion  now  is,  that  we 
may  and  ought  to  decide  against  the  claim  of  the  husband,  on  three 
grounds,  to  each  of  which  my  learned  brother  has  adverted  :  —  First, 
that  under  the  Statute  of  Distributions  persons  may  claim  by  virtue 
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of  kindred  who  are  not  next  of  kin: —  Secondly,  that  it  may  fairly, 
and  probably  with  correctness,  be  contended  that  the  husband's 
right  is  not  under  the  Statute  of  Distributions,  inasmuch  as  the 
statute  of  29  Charles  2  in  so  many  words  gave  or  restored  to  him,  by 
way  of  declaratory  enactment,  the  right  which  he  would  have  had  if 
the  statute  of  the  22  &  23  Charles  2  had  not  passed.  And  in  the 
third  place,  that  the  testator  has  been  his  own  expositor,  by  the  refer- 
ence to  this  gift  contained  in  that  to  the  descendants  of  Henry.  All 
parties'  costs  must  be  paid  out  of  the  estate. 


Lbb  v.  Flood.' 
March  2d»  185S. 

Voiuniarp  Gift  of  Leaseholds. 

f 

A  fkther,  being  possessed  of  a  lease  of  tithes  fh>m  a  dean  and  chapter,  which  was  renewable 
bj  castom,  npon  receiving  notice  to  renew,  signified  yerbally  to  his  son  that  he  wished  him 
to  take  ihe  renewal  for  his  own  benefit  The  son  paid  the  fine ;  the  father  died,  haying 
made  the  son  his  executor.  After  the  father's  death,  the  son  took  the  new  lease  to  him- 
self; and  in  a  creditors'  suit  against  the  estate  of  the  father,  the  court  refused  to  consider 
the  new  lease  as  part  of  the  father's  assets. 

This  was  a  suit  on  behalf  of  the  creditors  of  Christopher  Flood, 
deceased,  who  died  in  March,  1843,  having  by  his  will  appointed  his 
son,  Christopher  Samuel  Flood,  his  executor.  By  his  report,  dated 
the  17th  July,  1862,  made  in  pursuance  of  a  reference  directed  by  the 
decree  in  the  cause,  the  Master  found,  amongst  other  things,  as  to 
certain  tithing  garb,  and  tithing  corn  and  grain,  and  the  tithe  of  hay 
of  the  Dean  and  Chapter  of  Exeter,  arising  in  Monkton,  that  Chris- 
topher Flood,  the  testator  iif  the  pleadings  of  this  cause  named,  was, 
in  and  previous  to  the  month  of  January,  1843,  possessed  of  a  cer- 
tain lease  of  the  tithing,  great  tithes,  and^rent-charge  of  the  parish  of 
Monkton,  in  the  county  of  Devon,  for  the'residue  of  a  term  of  twenty- 
one  years,  granted  to  him  by  the  Dean  and  Chapter  of  the  Cathdral 
Church  of  St  Peter,  at  Exeter ;  and  that  in  the  latter  part  of  the 
year  1842  the  said  Christopher  Flood  received  notice  from  the  Dean 
and  Chapter  that  the  usual  time  for  renewing  the  said  lease  had 
arrived,  and  that  the  said  Christopher  Flood  thereupon  expressed  his 
desire  to  the  said  Christopher  Samuel  Flood,  that  he,  the  said  Chris- 
topher Samuel  Flood,  should  become  the  owner  and  lessee  of  the 
said  tithes  in  lieu  and  stead  of  the  said  Christopher  Flood ;  and  that 
in  order  to  carry  out  the  said  arrangement,  the  said  Christopher 
Samuel  Flood  agreed  with  Mr.  Frederick  Kitson,  the  solicitor  of  the 
said  Dean  and  Chapter,  for  a  renewal  of  the  said  lease  to  him,  the 
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said  Christopher  Samuel  Flood,  at  or  for  the  price  or  sum  of  166iL, 
including  the  expenses  of 'the  said  new  lease,  which  sum  was,  on  or 
about  the  said  2d  January,  1843,  paid  to  the  said  solicitor  of  the  said 
Dean  and  Chapter  by  the  said  Christopher  Samuel  Flood,  and  it  was 
then  perfectly  understood  and  expressed  between  them  that  be  gave 
the  said  Christopher  Samuel  Flood,  for  his  own  benefit,  the  existing 
lease  and  the  benefit  of  renewal,  and  he  desired  the  said  Christopher 
Samuel  Flood  to  get  the  new  lease  made  in  his  own  name.  That 
the  said  testator,  Christopher  Flood,  departed  this  life  on  or  about 
the  23d  March,  1843,  and  that  on  or  about  the  2d  June,  1843,  a  lease 
of  the  said  tithes  was  executed  by  the  said  Dean  and  Chapter  to  the 
said  Christopher  Samuel  Flood,  and  that  the  said  Christopher  Samnd 
Flood  executed  a  counterpart.  And  the  Master  found  that  the  said 
Christopher  Flood  and  Christopher  Samuel  Flood  were  two  of  the 
partners  in  the  Honiton  Bank,  and  kept  an  account  at  the  said  bank 
in  their  joint  names,  and  that  part  of  the  money  then  standing  to 
their  joint  credit  with  the  said  bank  consisted  of  money  belonging  to 
the  said  Christopher  Samuel  Flood,  part  whereof  had  been  trans- 
ferred from  his  separate  account  to  such  joint  account,  on  the  letter 
being  opened,  and  other  parts  of  such  moneys  had  arisen  ^m  the 
rents  and  profits  of  certain  property  belonging  to  the  said  Christopher 
Samuel  Flood ;  and  that  at  such  interview  with  the  said  Frederick 
Kitson,  the  said  Christopher  Samuel  Flood  gave  him  a  check  on  the 
said  Honiton  Bank  for  the  said  sum  of  166^,  and  that  such  check 
was  in  the  words  and  figures  following,  that  is  to  say  — 

Honiton,  Jannaiy  2, 1S43. 
Pay  Frederick  Kitson,  or  bearer,  166/. 

C.  S.  Flood. 
Messrs.  Flood,  Flood,  &  LotL" 

And  that  such  check  was  duly  paid  by  the  said  Honiton  Bank  on 
the  7th  January,  1843 ;  and  that  from  the  time  when  the  said  Chris- 
topher Flood  gave  the  said  Christopher  Samuel  Flood  the  said  pro- 
perty,  the  same  was  treated  as  his  property  to  the  time  of  his 
bankruptcy,  (which  happened  after  the  testator's  death) ;  and  there- 
fore  the  Master  found  that  the  said  testator,  Christopher  Flood,  was, 
at  the  time  of  his  death,  possessed  of  the  said  Monkton  tithes,  the 
lease  not  having  been  surrendered ;  but  by  reason  of  the  said  arrange- 
ment so  made  between  the  said  Christopher  Flood  and  Christopher 
Samuel  Flood,  and  of  the  renewal  of  the  lease  of  the  said  tithing, 
great  tithes,  and  rent-charge  by  the  said  Dean  and  Chapter  to  the 
said  Christopher  Samuel  Flood,  he  was  of  opinion  and  found  that 
the  beneficial  interest  in  the  said  Monkton  tithes  was  vested  in  the 
said  Christopher  Samuel  Flood,  and  passed  to  his  assignees  on  the 
bankruptcy  of  the  said  Christopher  Samuel  Flood.  To  this  report 
exceptions  were  taken. 
» 

Bacon,  Q.  C,  and  Lewin,  for  the  exceptions.  The  agreement  for 
the  renewal  of  the  lease  of  the  tithes  ought  to  have  been  in  writing, 
according  to  the  Statute  of  Frauds ;  and  even  then,  being  voluntary, 
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it  could  not  be  aided  as  an  incomplete  gift,  not\\^ithstanding  Ellis  v. 
MmmOy  1  Uoyd  &  G.  833.  Not  being  in  writing,  however,  it  was 
simply  void.  Christopher  Samuel  Flood,  as  executor  of  his  father, 
was  enabled  to  take  the  renewal,  but  that  could  not  supply  the  infir- 
mity of  his  claim  to  the  lease  for  his  own  benefit. 

Wxgramy  Q.  C,  Hanson^  Follett^  Q.  C,  and  Nicholls^  for  other 
parties. 

Stuart,  V.  C,  said,  that  the  lease  seemed  to  have  been  renewed 
by  Chrbtopher  Samuel  Flood  after  the  death  of  the  testator,  not  in 
his  character  of  executor.  The  testator  was  possessed  of  this  lease, 
and  was  lessee  Ut  the  time  of  his  death,  but  it  was  proved  that  ante- 
rior to  his  death  a  sum  of  money  had  been  paid  by  Christopher 
Samuel  Flood  for  eiSecting  the  renewal*  It  was  said  that  this  money 
was  paid  upon  an  arrangement  and  understanding  between  Christo- 
pher Samuel  Flood  and  his  father,  that  the  renewal,  then  about  to  be 
effected,  should  be  for  the  benefit  of  the  son.  It  was  beyond  doubt 
that  the  monev  had  been  paid  in  the  testator's  lifetime,  and  in 
consequence  of  notice  for  renewal  given  by  the  agent  of  the  les- 
sor ;  and  an  imperfect  gift  like  this  at  the  time  of  the  testator's 
death,  assuming  that  a  gift  was  intended,  was  a  matter  which  the 
Courts  of  Chancery  had  not  the  power  of  completing,  and  in  many 
cases  of  the  greatest  hardship,  when  their  assistance  was  feisked,  they 
had  felt  bound  to  refuse.  But  in  this  instance,  whatever  imperfection 
there  was  at  the  time  of  the  testator's  death,  could  not  now  be  said 
to  exist,  because  the  property  was  in  the  possession  of  the  individual 
who  claimed  it  by  virtue  of  the  gift  It  was  true  that  there  was  some 
infirmity  in  the  evidence  which  referred  to  the  gift;  for  the  only 
material  evidence  of  the  understanding  and  agreement  said  to  have 
subsisted  at  the  time  of  the  testator's  death  was  by  the  affidavit  of 
Christopher  Samuel  Flood,  the  object  of  the  gift ;  but  if  in  such  a 
case  the  coart  found  the  subject-matter  in  the  hands  of  a  person  who 
daimed  it  as  a  gift,  it  could  only  be  taken  out  of  his  hands  on  some 
very  strong  ground.  The  only  difficulty  was,  that  the  acts  by  which 
this  alleged  gift  was  completed  were  so  far  equivocal,  that  they  were 
done  by  the  object  of  the  gift  himself,  who,  as  executor  of  his  father, 
had  the  power  of  completing  the  ^\{\ ;  but  his  Honor  said  that  he 
could  not  therefore  hold  that  the  gift  was  incomplete,  much  less  treat 
the  renewed  lease  as  assets  of  the  testator.  The  renewal  had  been 
effected,  no  doubt,  in  consequence  of  that  lease,  which  was  the  pro- 
perty of  the  father ;  but  being  effected  under  the  circumstances,  his 
Honor  saw  no  reason  to  doubt  that  it  was  intended  as  a  gift  and 
advancement,  and  there  being  no  evidence  to  rebut  the  presumption 
which  arose  from  the  legal  right,  which  was  now  in  Christopher 
Samuel  Flood,  he  could  not  disturb  his  possession.  There  must, 
therefore,  be  a  declaration  that  the  renewed  lease  was  not  part  of  the 
testator's  assets,  and  the  exceptions  must  be  overruled. 
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Henderson  v.  Gilchrist.^ 

June  11,  1853.  ' 

Executors  —  SpeciaUy  —  Joint- Stock  Company. 

Payment  of  simple  contract  debts  by  executors  allowed,  where  the  testator  had  been  a  share- 
holder in  a  banking  company  by  deed  under  seal,  and  calls  had  been  afterwards  made  in 
respect  of  the  shares  held  by  him,  to  meet  which  calls  there  were  no  assets. 

The  testator  in  this  cause,  James  Dodds,  in  Febraary,  1836,  be- 
came the  assignee  of  shares  in  the  North  of  England  Joint-stock 
Banking  Company, •and  by  deed  under  seal  covenanted  to  pay  all 
instalments  on  the  said  shares,  and  to  perform  all  the  covenants  con- 
tained in  the  deed  of  settlement  of  the  company.  Dodds  died  in 
1837,  and  in  March,  1847,  the  bank  failed,  and  several  calls  were 
made,  on  which  the  executors  paid  sums  amounting  to  400i  Pro- 
ceedings were  afterwards  taken  under  the  Winding-up  Act,  and  the 
Master  made  the  further  call  of  1,005/.  on  the  executors ;  and  the  offi- 
cial manager  instituted  this  suit  against  the  executors  for  administra- 
tion ;  and  after  the  accounts  had  been  brought  in,  the  estate  being 
insufficient,  he  claimed  to  have  all  the  payments  made  by  the  execu- 
tors on  simple  contract  debts  disaUowed.  The  judge's  clerk  disal- 
lowed these  payments,  and  the  executors  thereupon  appealed  to  the 
judge  in  chambers,  who  directed  it  to  be  argued  in  cocurt. 

Bacon  and  Lambert^  for  the  executors.  If  this  principle  were  ad- 
mitted, the  estate  of  a  member  of  a  joint-stock  company  could  never 
be  administered  at  all,  and  must  remain  for  all  time.  If  the  executors 
had  notice  at  the  time  that  the  liability  had  actually  been  incurred, 
and  was  a  specialty,  they  would  not  be  justified  in  paying  simple 
contract  debts ;  but  here  they  had  not  notice.  King  v.  MalcoUj  9 
Hare,  692 ;  s.  c.  10  Eng.  Rep.  88.  Until  the  Master  made  a  call,  there 
was  no  liability,  and  the  executors  could  not  have  supposed  that  there 
was  anv,  as  the  bank  continued  to  pay  dividends.  The  executors  can- 
not be  liable  till  the  debt  is  actually  incurred.  Read  v.  Blunt j  5  Sim. 
667 ;  Brooking  v.  Jennings^  1  Mod.  175 ;  Hawkins  v.  Day,  1  Amb.  160l 

JVior,  on  the  other  side.  The  executors  are  liable  where  they  have 
notice  of  a  debitem  in  presenti  solvendum  in  futoro.  Musson  v.  May^ 
3  V.  &  B.  194.  Now,  here  the  executors,  having  received  dividends, 
must  have  known  that  the  testator  had  executed  the  deed  forming 
the  banking  company.  If  the  bank  had  been  wound  up  at  the  time 
of  the  testator's  death,  he  would  undoubtedly  have  been  liable  for  his 
share.  If  a  testator  is  liable  on  the  covenants  of  a  lease,  the  execu- 
"tors  must  retain  sufficient  to  satisfy  them ;  and  Sing  v.  Malcott^  only 
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amounts  to  this,  that  the  court  leaves  creditors  to  their  legal  rights, 
and  will  not  retain  the  money  in  court  This  court  is  only  adminis- 
tering legal  rights,  and  unless  the  executors  could  plead  plene  admire 
ulraverunly  they  remain  liable. 

KiNDERSLEY,  V.  C.  I  really  think  that  I  ought  to  determine  this 
question  without  a  reply.  I  think  the  rule  laid  down  in  Wms.  Exors. 
825,  is  admitted  by  both  sides  as  a  rule  consistent  with  good  sense  ; 
and  I  think  the  Vice- Chancellor  of  England  expressed  himself  very 
strongly  to  this  effect  —  that  if  there  is  a  covenant  to  pay  an  annuity, 
and  the  executors  pay  simple  contract  debts,  that  would  be  good  if 
the  annuity  was  not  due.  That  may  be  very  well,  but  here  is  a  case 
in  which  I  consider  that  there  was  implied  notice  of  the  obligation, 
and  of  its  being  under  seal ;  but  I  think  that  the  executors  have  ap-^ 
plied  the  assets  without  notice  of  the  rights  and  obligations  of  the 
testator,  though  having  notice  that  there  was  this  liability  that  might 
or  might  not  come  into  existence,  and  they  paid  simple  contract  debts 
without  being  aware  that  it  had  come  into  existence.  It  is  said,  if  I 
take  the  account  of  the  bank,  I  should  find  that  there  had  been  a  loss. 
Now,  the  remedy  proposed  points  out  the  reason  why  the  rule  should 
not  be  so,  on  account  of  the  immense  difficulty ;  and  I  think  that, 
unless  the  loss  is  ascertained,  there  is  not  any  ground  to  show  any 
debilum  inpresenli  solvendum  inftUuro.  It  is  not  like  a  bond,  where 
the  amount  due  is  ascertained.  I  am  of  opinion,  therefore,  that  the 
payments  made  on  account  of  the  simple  contract  debts  ought  to  be 
allowed. 


j&i  re,  The  Trusts  op  Lyford's  Settlement.' 

April  25,  1853. 

Evidence  —  Presumption  of  the  Death  of  a  Person  not  heard  of  since 

1829. 

Thi9  was  a  petition  for  the  sale  and  payment  out  of  court  of  a 
sum  of  stock  and  a  small  sum  of  cash  to  Sarah  Clark,  widow,  who 
was  the  administratrix  of  Richard  Lyford  and  John  Lyford,  her  bro- 
ther and  father,  under  the  fallowing  circumstances  :  —  By  the  mar- 
riage settlement  of  John  Lyford,  a  sum  of  consols  was  settled  upon 
trust  for  his  intended  wife  for  life,  then  for  John  Lyford  for  life,  <and, 
subject  thereto,  for  all  the  children  of  the  marriage  equally,  as  tenants 
in  common.  There  were  six  children  of  the  marriage,  of  whom  the 
■aid  Richard  Lyford  was  one.  He  attained  twenty-one  in  182S,  and 
in  1829,  in  consequence  of  a  quarrel  with  his  father,  left  his  home  at 
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Egham,  saying  that  they  should  never  see  him  again.  Shortly  after* 
wards  he  called  upon  a  cousin,  who  lived  at  Lambeth,  and  to  whom 
he  was  engaged,  and  stayed  with  her  about  ten  minutes.  She  noticed 
that  he  looked  ill  and  worried.  Since  that  time  none  of  his  relations 
had  ever  seen  or  heard  of  .him.  At  the  time  of  his  departure  he  was 
severely  afflicted  with  a  scrofulous  disease,  which  had  much  impaired 
his  constitution.  The  father  and  mother  of  Richard  Lyford  died  in 
1840  and  1841,  respectively.  Shortly  after  the  death  of  the  latter,  the 
surviving  trustee  of  the  settlement  divided  five  sixths  of  the  trust- 
fund  among  the  brothers  and  sisters  of  Richard  Lyford,  and  caused 
advertisements  to  be  put  in  the  principal  London  journals  to  discova 
Richard  Lyford,  if  alive.  Being  unsuccessful,  the  trustee  paid  Rich- 
ard Lyford's  share  into  court,  under  the  Trustee  Relief  Act.  In  July, 
1852,  Messers.  Bell  &  Cowdell,  the  petitioners'  solicitors,  repeated  the 
advertisements;  and  as  nothing  could  be  heard  of  Richard  Lyford, in 
October,  1852,  letters  of  administration  were  obtained  by  Sarah 
Clark,  widow,  a  sister  of  Richard  Lyford,  both  to  Richard  Lyford  and 
to  John  Lyford  their  father.  This  petition  was  then  presented  by 
Sarah  Clark  and  the  other  next  of  kin  of  John  Lyford,  stating, 
among  other  things,  that,  according  to  the  usual  course  of  practice 
in  this  court,  Richard  Lyford  was,  under  the  circumstances,  to  be 
presumed  to  be  dead,  intestate,  and  unmarried,  and  to  have  died  in 
the  lifetime  of  the  said  John  Lyford,  leaving  the  said  John  Lyford  his 
only  next  of  kin ;  and  the  petitioners  claimed  to  be  entitled  to  the 
fund  as  the  next  of  kin  of.  their  father,  John  Lyford. 

Wi  J,  Bovilly  for  the  petition. 

EddiSy  for  the  trustees. 

Stuart,  V.  C,  made  the  order  as  prayed. 


Pitt  v.  Pitt.' 

April  2S,  1S5S. 

Husband  and  Wife  suing  in  forma  Pauperis —  Order  of  Course  where 
the  Subject  is  the  reversionary  Interest  of  Wife. 

Batten  moved,  in  a  suit  respecting  the  reversionary  interest  of  a 
married  woman  in  land  directed  to  be  sold,  that  the  married  woman 
and  her  husband  might  be  admitted  to  defend  the  suit  tn  formd  pant- 
peris. 
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Affidavits  had  been  filed  in  support  of,  and  in  opposition  to,  the 
motion. 

W.  MarriSj  contra. 

Stuart,  V,  C.  This  is  a  motion  of  coarse,  if  at  all.  It  is  not 
asked  that  the  wife  may  defend  separately,  nor  is  the  subject  of  the 
suit  separate  estate  of  the  wife.  It  is  the  motion  of  the  husband,  not 
of  the  wife.  I  must  refuse  the  application ;  but  as  affidavits  have 
been  filed  in  opposition,  I  will  not  give  any  costs. 


Heath  v.  Chapman.^ 
May  6,  1853. 

Practice  —  Supplemental  Bill, 

This  was  an  administration  suit,  and  at  the  hearing  it  had  been 
referred  to  the  Master  to  ascertain  whether  the  proper  parties  were 
before  the  court  One  of  the  defendants,  who  had  been  found  by  the 
Master  to  be  a  proper  party,  had  since  died,  and  administration  to 
his  estate  bad  been  taken  out,  and  a  statement  to  that  effect  had  been 
filed,  under  the  44th  General  Order  of  the  7th  August,  1852. 

Etdertofii  for  the  plaintiff,  now  applied,  by  way  of  motion,  that  the 
administrator,  who  was  one  of  the  solicitors  in  the  cause,  might  be, 
on  the  further  hearing,  deemed  and  taken  a  defendant  There  was 
DO  exact  course  prescribed  by  the  new  acts  or  orders. 

KiNDBRSLEv,  V.  C,  obscrvcd  that  under  the  old  practice  a  supple- 
mental bill  would  have  been  filed,  a  short  answer  put  in,  and  a  decree 
taken  against  the  administrator ;  and  he  thought  it  better  to  adopt 
that  course  now. 


Watson  v.  Alcock.^ 
Jane  7,  1853. 

Surely — Discharge  of — Neglect  of  Creditor. 

Where,  upon  takine  a  gnarantee  for  repayment  of  adyances  to  one  of  their  customers,  certain 
bankers  also  took  from  their  principal  debtor  a  warrant  of  attorney  to  coyer  the  debt,  and 
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at  the  same  time  agreed  with  the  guarantor  that  they  would  at  any  time,  at  his  . 
enter  up  judgment  and  levy  execution  on  the  warrant  of  attorney  against  the  principttl 
debtor ;  but  by  their  neglect  to  file  the  warrant  of  attorney,  or  a  true  copy  thereof,  in  com- 
pliance with  the  requisitions  of  the  Bankrupt  Law  Consolidation  Act,  1849,  the  warrant  at 
attorney  become  void ;  it  was 

Hddy  that  this  neglect  on  the  part  of  the  bankers  operated  as  a  discharge  to  the  surety. 

This  was  an  appeal  from  the  decision  of  Sir  J.  Staart,  V.  C,  of 
which  a  report  is  given  ante  p.  64,  where  the  facts  of  the  case  and  the 
arguments  of  counsel  (which  facts  are  also  recapitulated  in  the  judg- 
ment of  the  Court  of  Appeal,  given  below)  will  be  found  fully  stated. 

J.  Baily^  Q.  C,  and  W.  A.  Collins^  appeared  for  the  plaintiflf  to 
support  the  appeal ;  and 

MalinSy  Q.  C,  and  Nichols^  contr^  for  the  Craven  Bank. 

Turner,  L.  J.  This  is  a  case  upon  which  there  can  be  no  reason- 
able doubt  The  transaction  in  question  appears  to  have  been  this : 
—  There  was  a  guarantee  given  by  the  plaintiff,  in  February,  1850, 
to  the  Craven  Bank  for  some  balance,  guaranteeing  the  credit  of  the 
plaintiff's  son  to  the  extent  of  1,000/.  In  the  month  of  March,  1851, 
it  appears  that  the  son  required  a  further  credit  from  the  bank  to  the 
extent  of  300/.,  and  it  was  agreed  that  a  futher  credit  should  be  given 
by  the  bank  to  that  extent  to  the  son  upon  terms  of  the  son  giving 
to  the  bank  a  warrant  of  attorney  to  secure  the  whole  1,300/.  What 
the  effect  of  that  would  have  been  if  the  transaction  had  rested  on 
the  warrant  of  attorney  it  is  not  necessary  to  give  any  opinion ;  but 
beyond  the  warrant  of  attorney  there  was  a  further  transaction  con- 
nected with  it,  by  which  the  father  became  surety  for  the  son  in  the 
latter  transaction.  There  was  an  agreement  between  the  father  and 
the  son  and  the  bank,  stipulating  that  for  the  privilege  or  protection 
of  the  father,  in  addition  to  the  proviso  contained  in  the  original 
guarantee  or  memorandum  of  February,  1850,  for  discharging  him 
from  continuing  his  responsibility  thereunder,  on  his  giving  notice  to 
the  said  bank  of  his  desire  to  be  so  discharged,  the  said  bank  should, 
on  being  required  so  to  do  in  writing  by  the  father,  enter  up  judg- 
ment on  the  said  warrant  of  attorney,  and  levy  execution  thereon 
against  the  goods  and  chattels  of  the  son  as  soon  as  practicable,  and 
apply  the  proceeds  of  such  execution  in  reduction  of  the  said  balance 
of  the  said  banking  account  There,  therefore,  is  a  distinct  under- 
taking by  the  bank  contained  in  the  memorandum  of  the  19th  March, 
1851,  by  which  thev  agree,  upon  the  requisition  of  the  father,  that 
they  will  immediately  levy  execution  against  the  son  in  respect  of 
the  1,300/.  secured  by  the  warrant  of  attorney.  Undoubtedly,  i(  that 
undertaking  was  founded  on  a  good  consideration,  it  placed  the 
bank  in  this  situation,  that  they  are  bound  to  put  in  execution  the 
wanant  of  attorney  upon  the  application  of  the  father.  The  obliga- 
tion of  doing  so  is  upon  the  bank,  and  they  could  only  be  in  a  posi- 
tion to  do  so  by  filing  the  warrant  of  attorney  within  twenty-one 
days,  as  required  by  stat  12  &  13  Vict  c.  106,  s.  136.     That  they 
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have  neglected  to  do,  and  the  consequence  is,  that  the  security  i& 
ineffectual,  and  the  bank  is  placed  in  such  a  position  that  the  agree- 
ment that  they  have  entered  into  with  the  plaintiff  cannot  be  carried 
into  effect,  and  the  security  given  to  them  by  the  warrant  of  attorney 
has  been  lost.     But  it  has  been  contended  that  there  was  no  con- 
sideration given  for  the  agreement  of  the  19th  March,  1851 ;   but 
the  transaction   of  the   19th  March,  1851,   is  connected  with  the 
warrant  of  attorney  of  the  same  date,  which  is  given  for  a  further 
loan,  to  be  secured  by  the  guarantee  of  the  father ;  and  is  not  that 
a  sufficient  consideration  for  the  agreement  of  March,  1851,  upon 
which  the  plaintiff's  suit  is  founded  ?     It  was  then  said  that  it  was 
an  express  provision  of  the  agreement  that  the  original  guarantee 
should  not  be  in  any  manner  prejudiced  or  affected  by  the  execution 
of  the  warrant  of  attorney ;  and  it  was  argued,  that  that  saved  whole, 
under  all  ci*'cumstances,  the  rights  of  the  bank  on  the  original  gua- 
rantee.   But  the  memorandum  goes  only  to  the  extent  that  the  gua- 
rantee shall  not  be  prejudiced  by  the  execution  of  the  warrant   of 
attorney,  or  by  judgment  to  be  entered  up  upon  it;  and  therefore 
that  does  not  meet  the  argument  on  the  part  of  the  plaintiff  that  this 
guarantee  is  affected  by  the  neglect  on  the  part  of  the  bank  in  making 
effectual  their  security.     I  asp'ee,  therefore,  in  thinking  that  this  secu- 
rity is  invalid.     With  regard  to  the  question  of  costs,  the  plaintiff  in 
equity,  it  appears,  conceived,  in  the  first  instance,  that  he  had  a  good 
defence  at  law,  and  pleaded  several  pleas  in  an  action  brought  by  the 
bank  upon  the  original  guarantee  to  recover  the  1,000Z.     He  allowed 
the  action  to  go  on  until  the  record  was  complete,  and  then,  and  not 
till  then,  he  filed  this  bill.     I  quite  concur  in  Mr.  Malin's  argument, 
that  where  a  party  defends  an  action  at  law,  and  afterwards  resorts 
with  success  to  a  court  of  equity,  it  is  not  the  habit  of  the  court 
to  saddle  his  opponent  with  the  costs  both  at  law  and  in  equity,  but 
only  with  the  costs  of  one  proceeding,  and  not  the  costs  of  two. 
Now,  the  effect  of  the  proceedings  here  has  been,  that  the  plaintiff  in 
equity  has  gone  on  putting  the  defendants  to  the  expense  of  continued 
proceedings  at  law,  and  therefore  to  the  costs  of  a  double  proceeding. 
The  defendants  have  failed  in  equity,  and  the  Vice-Chancellor  was, 
therefore,  right  in  giving  the  costs  in  equity  against  them.     But  it 
was  the  duty  of  the  plaintiff  to  have  determined,  in  an  eariier  stage 
of  the  action  at  law,  what  proceeding  he  would  take,  and  therefore  I 
think  he  should  not  have  pleaded,  and  thereby  put  the  defendants  in 
equity  to  a  further  expense  at  law.     Having  arrived  at  that  conclu* 
aion,  I  am  of  opinion  that  the  right  mode  of  dealing  with  the  costs 
at  law  will  be  to  direct  that  the  plaintiff  in  equity  pay  the  costs  at 
law  subsequent  to  the  declaration,  and  that,  with  respect  to  the  costs 
in  equity,  the  right  order  will  be  for  the  plaintiff  in  equity  to  have 
his  deposit  only. 

Knioht  Bruce,  L.  J.  The  agreement  which  was  entered  into  in 
March,  1851,  and  the  warrant  of  attorney  of  the  same  date,  form 
essentially  one  transaction.  An  agreement,  forming  part  of  that 
transaction,  cannot  be  considered  as^otherwise  than  for  valuable  con- 
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sideration,  as  between  the  surety  and  the  bankers ;  because,  under 
the  agreement  of  February,  1850,  the  surety  had  power  to  determine 
his  liability  for  any  advance  or  debt  that  might  be  incurred  after  that 
notice.  The  transaction  of  March,  1851,  was  calculated,  and  proba- 
bly intended,  materially  to  influence  and  guide  his  discretion  as  to 
giving,  or  abstaining  from  giving,  any  such  notice.  The  agreement 
of  March  was,  therefore,  a  binding  agreement,  in  every  sense,  be- 
tween the  bank  and  the  surety.  Viewing  it  so,  I  think  it  impossilde 
to  come  to  any  other  conclusion  upon  the  transaction  of  March  than 
this,  namely,  that,  as  between  the  surety  and  the  bankers,  it  became 
the  duty  of  the  latter,  not  their  duty  by  implied  contract,  but,  accord- 
ing to  the  true  construction  of  the  documents,  their  duty  by  express 
contract,  to  give  the  surety  power  to  make  the  warrant  of  attorney 
an  available  and  effectual  instrument,  which  they  abstained  from 
doing.     I  entirely  agree  with  what  has  been  said. 


Graham  v.  Graham.^ 

Mtfch  1,  1S53. 

Will —  Construction —  Trustee  —  Executor  —  Appointment  of  same 
Person  in  both  Characters — Revocation  of  Executorship —  Whether 
also  of  Trusteeship. 

A  testator,  bj  hiB  will,  devised  and  beqaeathed  the  residue  of  his  real  and  personal  estate  to 
his  wife,  J.  Q.,  and  another  party,  upon  tmst  to  sell  and  convert  as  therein  mentioned,  and 
appointed  his  wife,  J.  G.,  sole  execntriz.  The  testator,  by  a  codicil,  revoked  th6»appoinft- 
ment  of  his  wife  as  executrix,  "as  the  duties  were  too  arduous  for  a  ladj  to  perfomv*  and 
appointed  three  other  parties  "  executors  in  tmst "  of  his  will :  — 

ffeUf  that  the  testator  did  not  revoke  the  appointment  of  his  wife  as  trustee. 

John  Graham,  by  his  will,  dated  the  7th  February,  1850,  after  be- 
queathing  various  legacies  and  annuities,  devised  and  bequeathed 
the  residue  of  his  real  and  personal  property  (the  latter  being  invested 
in  several  descriptions  of  English  and  foreign  securities)  to  his  wife, 
Jane  (Jraham,  and  William  Lewis,  their  heirs,  executors,  administra- 
tors, and  assigns,  according  to  their  respective  natures,  upon  trust  to 
sell  his  real  estate,  arid  to  convert  his  outstanding  personal  estate 
into  money,  (except  as  therein  mentioned,)  and  to  invest  the  proceeds 
thereof  in  government  or  real  securities,  and  to  pay  one  moiety  of 
the  income  arising  therefrom  (after  first  paying  the  rent  of  his  house 
in  Sussex  Ghirdens)  unto  or  for  the  benebt  of  his  wife,  Jane  Graham, 
for  her  life,  for  her  sole  and  separate  use,  and  then  to  pay  the  other 
moiety  of  such  income,  and  also  to  pay  and  transfer  the  capital  sum 
of  the  whole  of  the  residue,  after  the  determination  of  the  trasts  d©- 
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dared  concerning  the  moiety  of  the  income,  to  the  persons  and  in 
manner  therein  mentioned.  The  testator  gave  his  trustees  power  to 
Kettle,  adjust,  and  compromise  all  debts  and  accounts,  by  arbitration 
or  otherwise ;  and  he  appointed  his  wife  sole  executrix  of  his  wilL 
The  testator,  by  the  fourth  codicil  to  his  w|ll,  revoked  the  appoint- 
ment of  his  wife  as  executrix  to  his  will,  '^  as  the  duties  were  too 
arduous  for  a  lady  to  perform,"  and  he  thereby  appointed  in  her  stead 
William  Lewis,  William  George  Graham,  and  Owen  Poole,  execu- 
tors in  trust  of  his  will.  The  testator,  by  a  fifth  codicil,  after  reciting 
that  some  doubts  were  entertained  whether  the  bequests  made  to  his 
wife  were  not  void  by  the  revocation  of  her  appointment  as  executrix 
in  the  fourth  codicil,  thereby  confirmed  all  the  bequests  given  by  his 
will  to  his  wife,  and  directed  his  "  trustees  "  to  pay  to  his  wife  one 
moiety  of  the  income  of  his  residuary  estate  for  her  sole  and  separate 
use,  (notwithstanding  any  future  coverture.)  The  suit  was  instituted 
for  the  administration  of  the  testator's  estate,  and  at  the  hearing  on 
further  directions  one  of  the  questions  for  the  decision  of  the  court 
was,  whether  the  revocation  of  the  appointment  of  Jane  Graham  as 
executrix,  and  the  appointment  of  other  persons  as  "  executors  in 
trust,"  had  not  the  effect  of  substituting  those  parties  as  trustees  in 
her  place. 

Jtoupellj  Q.  C,  and  Lewin  argued  that  the  testator  had  completely 
blended  the  two  characters  of  executor  and  trustee.  The  duties  of 
the  executor  in  this  case  would  be  confined  to  very  narrow  limits  if 
held  dbtinct  firom  those  of  trustee.  The  union  of  the  two  offices 
was  obviously  intended  by  the  testator,  for  it  would  seem  that  he  had 
in  view  the  duties  of  trusteeship  as  being  too  arduous  for  his  wife  to 
attend  to,  and  hence  his  reason  for  appointing  three  gentlemen  as 
"executors  in  trust."  The  appointment  of  those  gentlemen  was 
inconsistent  with  the  continuance  of  the  wife  in  the  office  of  trustee. 
Muckhw  V.  Fuller  J 1  Jac.  197.  The  acceptance  of  the  executorship 
was  also  an  acceptance  of  the  trusteeship.  They  also  referred  to 
Webb  v.  Lord  Shaftesbury,  7  Ves.  480,  and  Cafe  v.  BerU,  3  Hare,  245. 

R.  Palmer,  Q.  C,  and  Cairns,  contra. 

BoMiLLY,  M.  R.,  said  that  the  testator  had  shown  by  his  will  and 
codicils  that  he  was  aware  of  the  distinction  existing  as  to  the  two 
offices  of  executor  and  trustee ;  and  although  he  knew  of  that  dis- 
tinction between  those  functions,  it  was  obvious  he  had  blended  them 
together.  The  testator  was  c^prehensive  that  the  revoking  of  the 
appointment  of  his  wife  as  executrix  would  be  a.  revocation  of  the 
bequests  which  he  had  made  to  her,  and  therefore  it  was  that  by  his 
fifth  codicil  he  directed  his  executors  therein  appointed  to  pay  her  a 
moiety  of  the  income  bequeathed  to  them  in  trust  His  (Sir  J. 
Bomilly's)  opinion  was,  that  the  revocation  of  the  office  of  executor 
did  not  affect  that  of  trustee. 
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Lee  v.  Lee.    Lys  i;.  Lee.^ 

Jane  2,  1853. 

Pleading  — Supplement. 

Aim  decree  for  the  common  administration  acconnts,  the  conduct  of  the  snit  was  taken 
from  the  plaintiff  and  given  to  a  defendant ;  and  the  Master  afterwards  declared  that  the 
accounts  could  not  be  usefully  prosecuted,  the  record  having  been  defective  from  the  begm- 
ning/by  reason  of  the  absence  of  a  party  materially  interested  in  the  result  of  th«  accounts. 
To  remedy  this  defect,  the  defendant  to  whom  the  conduct  of  the  decree  was  intrusted, 
without  notice  to  the  plaintiff,  filed  a  bill  in  the  nature  of  a  supplemental  bill,  bringing  the 
absent  party  before  the  court  The  court  dismissed,  with  costs,  a  motion  by  the  plautiiT 
in  the  original  suit  to  remove  the  supplemental  bill  from  the  file,  for  irregularity. 

This  was  an  appeal  from  the  decision  of  Wood,  V.  C^  reported 
17  Jur.  272 ;  s.  c.  17  Eug.  Rep.  265,  refusing  with  costs,  a  motion  by 
the  plaintiff  to  take  off  the  file,  for  irregularity,  a  supplemental  bill 
filed  by  one  of  the  defendants.  The  suit  was  for  the  administration 
of  a  testator's  estate,  and  after  a  decree  for  the  common  accounts 
had  been  made,  the  conduct  of  the  suit  was  given  by  the  Master  to 
one  of  the  defendants.  It  was  then  discovered,  that  the  suit  had 
from  the  beginning  been  defective  for  want  of  parties,  by  reason  of 
the  absence  from  the  record  of  a  mortgagee  of  part  of  the  testator's 
property.  To  remedy  this,  the  defendant  to  whom  the  conduct  of 
the  original  suit  had  been  given,  without  notice  to  the  original  plain* 
tiff,  filed  the  supplemental  bill,  which  it  was  the  object  of  the  motion 
to  have  removed  from  the  files  of  the  court 

Willcockj  Q.  C,  and  Murray y  appeared  in  support  of  the  appeaL 

RoUy  Q.  C,  and  Speedy  contra. 

The  following  authorities  were  referred  to: -»i)ixoii  v.  WyaUj  4 
Mad.  39? ;  WUliams  v.  CAord,  6  De  G.  &  S.  9 ;  s.  c.  7  Eng.  Rep.  289 ; 
Phillips  V.  Ctarkj  7  Sim.  231 ;  Berrow  v.  Morris^  10  Beav.  457 ;  De- 
vaynes  v.  Morris,  1  My.  &  C.  225 ;  (JaUell  v.  C&rraU,  1  Hare,  216 ; 
CoUingham  v.  2%c  Earl  of  Shrewsbury^  3  Hare,  627 ;  Ranger  v.  The 
Xjhreat  Western  Railway  Company,  13  Sim.  366 ;  and  Hbdson  v.  Ballj 
11  Sim.  456;  6  Jur.  180;  s.c,  affirmed  on  appeal,  1  Ph.  177. 

Knight  Bruce,  L.  J.  The  question  here,  if  question  there  is  — 
the  question,  I  sav,  is,  not  whether  the  bill  sought  to  be  removed 
from  the  records  of  the  court  is  open  or  not  open,  wholly  or  partially, 
to  a  demurrer  or  plea ;  the  question  is,  not  whether  the  bill  is  good  or 
bad,  proper  or  improper,  or  likely  to  succeed  or  likely  to  fail,  but  whe- 
ther it  is  to  be  removed  from  the  records  of  the  court  for  irregulariiy ; 
and  I  have  not  heard  throughout  the  discussion  any  thing  approach- 
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iog  to  a  reason  for  such  a  course.     It  appears  that  a  decree  had  been 
obtained  in  a  certain  suit,  in  which  a  lady  of  the  name  of  Lys,  who 
is  now  living,  was  the  surviving  plaintiff.    By  an  error  or  accident, 
though  the  decree  was  obtained,  the  suit  was  defective,  and  had  from 
the  beginning  been  defective,  in  parties ;  for  certain  interests,  which, 
in  order  to  make  the  decree  effectual,  ought  to  have  been  represented 
in  the  cause,  were  not  so  represented.     Accordingly  the  Master,  in 
whose  ofEce  the  decree  was,  felt  and  declared  he  could  not,  for  any 
useful  purpose^  proceed.     Thereupon  this  bill  was  filed,  not  by  the 
original  plaintiff,  but  by  one  of  the  defendants,  for  the  purpose  of 
curing,  in  some  fashion,  the  defect;  and  Miss  Lys  declares  that,  how- 
ever necessary  it  may  be  to  cure  this  defect,  originally  of  her  creation 
—  however  impossible  to  cure  it  without  some  step  of  this  description 
being  taken  —  it  is  her  peculiar  privilege  to  do  it,  and  that  any  at- 
tempt on  the  part  of  any  other  person  to  do  it  must  necessarily  fail ; 
and  that  contention  is  supported  on  her  behalf  by  certain  rules,  or 
supposed  rules  or  precedents,  in  the  practice  as  to  bills  of  revivor  and 
supplement    Now,  this  is  clearly  no  bill  of  revivor,  nor  professes  to 
be.    It  does  profess  to  be  a  supplemental  bill ;  but  according  to  my 
notions  on  the  subject,  neither  is  it  a  bill  of  supplement,  because  it  is 
addressed  to  an  interest  which  never  at  any  moment  was  bound  by 
the  suit,  or  represented  in  the  suit,  or  could  have  been  affected  by  the 
suit    It  is,  therefore,  to  that  extent  at  least,  entirely  a  new  suit   This 
bill  has  been  filed  by  the  parties  to  affect  that  interest,  so  not  bound 
by  the  existing  suit,  either  effectually  or  not  effectually ;  and  that  is 
sought  to  be  taken  off  the  file,  because  it  is  said  to  be  the  privilege 
of  another  person  to  file  it     I  never  heard  of  such  an  argument  in 
any  court  of  justice ;  but  even  if  this  case  Were  to  be  tried  by  the 
rules  relating  "to  bills  of  revivor  and  supplement,  there  are  in  this  case, 
as  it  seems  to  me,  manifest  grounds  of  distinction.     One  distinction 
which  has  been  already  suggested  is,  that  here  the  defect  originally 
existed,  and  is  not  one  which  subsequently  happened,  or  was  crea- 
ted by  any  subsequent  event     Another  is,  that  the  suit  is  after  decree, 
.that  decree  being  of  a  nature  in  which  especially  all  parties  are  actors, 
defendants  as  well  as  plaintiffs.     And  not  only  so,  but  the  Master  has 
declared  that  be  could  not  usefully  proceed  under  the  decree  until  a 
bill  should  have  been  filed  by  some  one.     Who  is  to  file  it  ?     Who 
bat  the  person  to  whom  the  conduct  of  the  decree  has  been  commit- 
ted and  intrusted  by  reason  of  the  default  of  the  party  now  complain- 
ing?   What  the  defendant  has  done,  therefore,  is  only  that  without 
which  the  suit  could  not  proceed,  and  without  which  that  could  not 
be  done  which  he  had  undertaken  to  do.     This  motion  is  entirely  un- 
tenable, and  must  be  refused,  with  costs. 

Turner,  L.  J.  This  is  a  motion  on  the  part  of  the  original  plain- 
tiff to  take  off  the  file  a  bill  called  '^  a  supplemental  bill,"  on  the  ground 
of  irregularity.  I  take  "  irregularity  "  to  be,  where  there  has  been  a 
violation  of  some  established  rule  of  the  court,  as  there  undoubtedly 
was  in  Ebdsan  v.  Bally  11  Sim.  456;  6  Jur.  160 ;  s.  c,  on  app.,  1  Ph. 
177,  where,  under  color  of  filing  a  supplemental  bill,  the  attempt  was 
21* 
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to  file  a  bill  in  the  nature  of  a  bill  of  review.  The  only  irregnlaritj 
here  alleged  is,  that  the  supplemental  bill  has  been  filed  without  com- 
municating with  the  original  plaintiff  on  the  record.  The  question 
is,  whether  it  is  irregular  for  the  defendant  to  come  and  file  a  bill  in 
the  nature  of  a  supplemental  bill,  without  communication  with  the 
plaintiff  on  the  original  record.  Two  cases  only  were  cited  which 
have  any  bearing  on  the  question,  namely  Dixon  v.  WyaU,  4  Mad 
392,  and  Phillips  v.  Clark,  7  Sim.  231.  Now,  in  Dixon  v.  Wyatl^  the 
state  of  the  case  was  this — Dixon  was  a  new  creditor,  there  having 
been  a  bill  filed  by  a  creditor  to  administer  a  testator's  estate.  That 
creditor  died,  and  another  creditor,  who  had  proved,  filed  a  supple- 
mental bill.  That  was  an  introduction,  therefore,  of  an  entirely  new 
party  inte  the  record.  I  think  it  is  clear  that  an  entirely  new  party 
cannot  be  introduced  otherwise  than  by  leave  of  the  court  It  is  ne- 
cessary in  that  case  to  provide  for  the  rights  of  the  original  plaintiff^ 
who  has  an  interest  in  the  prosecution  of  the  original  suit  in  respect 
of  the  costs  in  that  prosecution.  When  Phillips  v.Clark  is  looked  at, 
I  do  not  find  it  an  authority  for  the  proposition  contended  for.  Phil- 
Ups  V.  Clark  is  no  decision  that  the  assignees  of  an  insolvent  could 
not  so  on  with  the  suit,  but  that  they  could  not  stop  the  original  plain- 
tiff m>m  proceeding  in  the  original  suit  Not  that  the  suit  instituted 
by  the  assignees  could  brevi  manu  be  taken  off  the  file,  on  the  ground 
of  irregularity,  but  simply  that  the  assignees,  having  filed  the  supple- 
mental bill,  were  not  entitled  to  restrain  the  proceedings  of  the  origi- 
nal plaintiff,  or  take  off  the  file  the  proceedings  filed  bv  him.  I  do 
not  desire  by  any  means  to  give  encouragement  to  bills  filed,  as  it  baa 
been  called,  to  snap  the  conduct  of  the  cause  immediately  on  the  oc- 
currence of  an  abatement ;  and  I  therefore  think  it  might  well  be  a 
rule  that  a  cause  should  not  be  prosecuted  by  any  party  other  than 
the  original  plaintiff,  except  on  notice  given  to  such  original  plaintifl^ 
and  default  in  the  prosecution  on  his  part ;  but  that  is  a  question  not 
settled  by  any  rule.  I  am  not  aware  of  any  rule  requiring  such  no- 
tice ;  ana  therefore,  as  the  matter  stends,  it  is  entirely  a  question  for 
the  discretion  of  the  court 

Now,  it  is  said  there  are  cases  which  decide  that  the  defendant 
cannot  proceed,  except  on  neglect  to  proceed  on  the  part  of  the  origi- 
nal plaintiff  in  the  cause.  If  that  be  so,  by  what  rule  are  we  to 
measure  the  neglect  of  the  original  plaintiff,  or  what  decree  of  neglect 
on  his  part  is  to  entitle  the  defendant  to  file  a  supplemental  bill? 
This,  in  truth,  must  be  a  question  for  the  discretion  of  the  court. 
Now,  looking  at  this  case,  it  is  obvious  that  from  the  commencement 
of  the  suit  the  original  plaintiff  has  not  been  desirous  bond  fide  to 
prosecute  the  suit;  and  it  cannot  be  said  that  she  has  a  right  to  have 
taken  off  the  file  the  bill  filed  by  the  second  plaintiff,  and  the  proceed- 
ings ba^ed  upon  it,. and  teke  a  new  proceeding  for  the  purpose  of 
setting  the  record  right  Independently  of  that,  if  it  shall  appear  at 
the  hearing  that  any  extra  costs  have  been  occasioned  by  reason  of 
the  second  bill  having  been  improperly  filed,  and  new  defendants 
introduced  on  the  record,  it  will  be  a  question  for  the  judgment  of 
the  court  whether  the  plaintiff  in  the  second  bill  is  to  bear  those  costs, 
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or  whether  they  are  to  fall  on  the  estate  of  the  testator  in  the  cause. 
I  must  say  that  I  cannot  agree,  as  to  a  settled  proposition,  that 
where  the  conduct  of  a  suit  has  been  committed  to  a  particular  party, 
it  follows  as  a  matter  of  course  that  no  proceeding  in  the  cause  can 
be  originated  by  the  party  from  whom  the  conduct  of  the  cause  has 
been  taken  ;  nor  do  the  authorities  bear  out  that  proposition.  The 
authorities  bear  out  this — that  the  original  plaintiff  is  not  deprived  of 
his  right,  in  certain  cases,  to  apply  to  the  court  Whether,  however, 
he  could  make  an  application  to  the  court,  the  effect  of  which,  if  suc- 
cessful, would  be  to  bring  back  to  himself  the  conduct  of  the  cause, 
according  to  the  ordinary  course  of  the  court,  I  doubt.  If  such  an 
application  were  complied  with,  it  would  be  an  interference  with  the 
original  order,  by  which  the  Master  had  deprived  the  original  plaintiff 
of  the  conduct  of  the  suit  I  doubt  whether  that  could  be  done ; 
though  it  is  now  unnecessary  to  decide  that  ^question.  I  am  of  opi- 
nion that  this  case  is  one  for  the  discretion  of  the  court ;  and  under  * 
all  the  circumstances,  I  entertain  no*  doubt  that  that  discretion  ought 
not  to  be  exercised.     The  motion  must  be  refused  with  costs^ 


Macleod  r.  Anneslby.' 

March  14  and  15,  1853. 

Marriage  Settlement — Trustee — Investment  on  Real  Security — Lease- 
holds  for  lives  in  Ireland^  with  a  Covenant  for  perpetual  renewal — 
Breach  of  Truest — Acquiescence — Practice — Parties. 

Under  a  power  to  tmstees  of  a  setUement  "  to  laj  out  and  invest  the  tmst  moneys  npon 
^emment  or  real  Becnrities  in  England,  Ireland,  Scotland,  or  Wales,"  the  tmstee 
mrested  part  of  the  trost  moneys  on  leaseholds  for  lives  in  Ireland,  with  a  covenant  for 
perpetoal  renewal,  subject  to  a  head  rent.  The  property  at  the  time  of  the  investment  was 
sttbject  to  certain  chaiges,  after  payment  of  which,  barely  sufficient  surplus  rents  were  left 
to  pay  the  interest  on  tne  mortgage  debt,  and  afterwards  it  became  much  depreciated  in 
▼alue,  and  insoffldent  to  answer  the  debt: — 

Bddj  in  a  suit  instituted  by  one  of  the  cettuis  que  trust  to  make  the  trustee  liable  for  the  loss 
aristDc  from  the  investment,  that  leaseholds  for  lives  in  Ireland,  with  a  covenant  for  per- 
petaafrenewal,  if  the  same  had  been  of  adequate  value,  would  not  have  been  a  breach  of 
tnut,  but  that,  having  regard  to  the  value  of  the  proper^,  the  investment  was  a  breach  of 
trost  .  I 

It  is  not  necessary  that  acquiescence  on  the  part  of  a  cestui  que  trust  in  an  impn^;>er  invest* 
ment  should  be  evidenced  by  writing,  if  otnerwise  proved. 

Observations  on  the  15  &  16  Vict  c  86,  s.  42. 

By  indenture,  dated  the  14th  December,  1801,  and  made  in  con- 
templation of  a  marriage  between  Lady  Hester  Annabella  Annesley 
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and  Major  Norman  Macleod,  the  sum  of  10,000Z.  Irish  currency — to 
which  the  said  Lady  Hester,  on  the  decease  of  her  father,  the  Earl  of 
Mountnorris,  and  on  her  attaining  the  age  of  twenty-one  years  ox 
marriage,  was  entitled  under  and  by  virtue  of  an  indenture  dated  the 
10th  November,  1781,  as  one  of  the  two  younger  children  of  the  said 
Eari  of  Mountnorris  by  his  first  wife, 'Lady  Lucy  Fortescue  Vis- 
countess Valentia,  the  said  sum  being  charged  in  her  favor  upon  the 
earPs  family  estates  in  Ireland— and  all  interest  to  accrue  due  thereon 
from  the  decease  of  her  father,  and  the  full  benefit  of  all  the, securities 
for  the  said  sum  and  interest,  were  assigned  and  conveyed  unto 
George  Viscount  Valentia  and  Dr.  Malcolm  Macqueen,  (the  trustees 
of  the  settlement,)  their  executors,  administrators,  and  assigns,  in 
trust,  in  case  the  marriage  should  take  effect,  after  the  decease  of  the 
said  Earl  of  Mountnorris,  and  during  the  joint  lives  of  Major  Norman 
Macleod  and  Lady  Hester  Annabella  Annesley,  to  pay  the  interest 
of  the  said  principal  sum  of  10,000/.  unto  such  person  or  persons,  and 
for  such  intents  and  purposes,  as  she,  Lady  Hester,  should  appoint ; 
and  in  default  of  appointment,  into  her  own  hands,  for  her  separate 
use ;  and  after  the  decease  of  Lady  Hester,  in  case  she  should  die  in 
the  lifetime  of  Major  Norman  Macleod,  to  pay  the  interest  of  the 
said  principal  sum  of  10,000/.  to  him  or  his  assigns  during  his  life; 
and  after  the  death  of  the  survivor,  upon  trust,  if  there  shomd  be  any 
child  or  children  of  the  marriage,  that  the  said  trustees,  or  the  survivor, 
or  the  executors,  or  administrators  of  such  survivor,  should  pay,  trans- 
fer, and  assign  the  said  sum  of  10,000/.  to,  between,  or  among  such 
child  or  children,  in  such  shares  and  proportions  as  Lady  Hester  (not- 
withstanding her  coverture)  should  by  any  writing  appoint;  and  in 
default  of  appointment  by  her,  then  as  Major  Norman  Macleod,  if  he 
should  survive  Lady  Hester,  should  at  any  time,  before  any  one  child 
of  the  marriage,  being  a  son,  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter,  should  attain  that  age  or  marry,  appoint; 
and  in  default  of  appointment  by  both  Lady  Hester  and  Major  Nor- 
man Macleod,  then,  if  there  should  be  but  one  child  of  the  marriage, 
the  said  sum  of  10,000/.  and  interest  thereof  was  to  be  vested  in  such 
only  child,  being  a  son,  at  his  age  of  twenty-one  years,  or  being  a 
daughter,  at  her  age  of  twenty-one  years  or  on  her  day  of  marriage, 
which  should  first  happen ;  and  if  there  should  be  two  or  more  such 
children,  then,  in  default  of  appointment,  the  said  sum  of  lOfiOOL  and 
interest  was  to  be  paid  to  them  in  equal  shares  and  proportions  on 
their  attaining  twenty-one  vears  or  being  married,  if  the  same  should 
happen  after  the  decease  of  the  survivor  of  the  Earl  of  Mountnorris, 
Lady  Hester,  and  Major  Norman  Macleod ;  but  if  the  same  should 
happen  in  their  lifetime,  then  immediately  after  the  decease  of  the 
survivor :  and  it  was  provided  that  no  child  taking  any  part  of  the 
trust  money  by  virtue  of  any  appointment  made  by  Lady  Hester  or 
Major  Norman  Macleod,  in  pursuance  of  the  power  given  them,  should 
have  or  be  entitled  to  any  further  share  of  the  same  trust  money,  of 
which  no  appointment  should  be  made,  until  the  other  child  or  chil- 
dren should  have  become  entitled  to  a  share  or  shares  equal  in  value 
to  the  share  or  shares  appointed.     And  it  was  also  agreed,  "  that  it 
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should  be  lawful  for  Dr.  Malcolm  Macqueen,  or  any  trustee  to  be  ap- 
pointed in  his  place  as  therein  mentioned,  at  any  time  or  times  after 
the  said  expectant  sum  of  10,000/.  should  become  due,  to  call  in  and 
compel  payment  of  the  same,  or  any  part  thereof  respectively,  and 
thereupon  to  lend  and  advance  the  same  sum,  or  any  part  thereof,  in 
his  name,  to  the  said  George  Viscount  Valentia,  at  interest,  on  the 
security  of  any  freehold,  leasehold,  or  copyhold  messuages,  lands,  or 
other  hereditaments,  of  competent  value,  m  any  part  of  England,  or 
Ireland ;  and  also  that  it  shall  be  lawful  for  the  said  Greorge  Viscount 
Valentia  and  Dr.  Malcolm  Macqueen,  in  case  the  said  sum  of  10,000/. 
or  any  part  thereof,  should  not  be  advanced  to  the  said  George  Vis- 
count Valentia,  as  aforesaid,  to  lay  out  and  invest  the  said  sum  of 
10,000/.,  in  their  or  his  names  or  name,  in  the  public  funds  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  upon  government 
or  real  security  in  England,  Ireland,  Scotland,  or  Wales,  and  after- 
wards from  time  to  time  to  alter,  vary,  and  transpose  the  said  stocks, 
funds,  and  securities,  as  they  or  he  should  think  fit,  yet  so  that,  during 
the  lives  and  life  of  the  said  Lady  Hester  Annabella  Annesley  and 
Major  Norman  Macleod,  and  the  survivor  of  them,  every  such  calling 
in,  laying  out,  investment,  alteration,  and  transposition  should  be 
made  with  their,  her,  or  his  approbation  and  consent  in  writing." 

The  settlement  contained  a  proviso,  that  if  Lady  Hester  Annabella 
Annesley  should,  at  any  time  after  the  said  expectant  sum  of  10,000/. 
should  become  payable,  be  desirous  to  raise  the  sum  of  2,000/.,  part 
of  the  said  sum  of  10,000/.,  for  her  own  private  use  and  benefit,  and 
should  give  notice  thereof,  in  manner  therein  prescribed,  to  the  said 
George  Viscount  Valentia  and  Dr.  Malcolm  Macqueen,  they  should 
raise  the  said  sum  of  2,000/.,  and  pay  the  same  to  Lady  Hester  Anna- 
bella Annesley,  for  her  own  private  use  and  benefit,  or  to  such  per- 
son and  persons,  as  she  should  in  manner  therein  mentioned  appoint 
The  settlement  contained  a  power  for  the  appointment  of  new  trus- 
tees. Shortly  after  the  date  and  execution  of  the  settlement  the  mar- 
riage between  Major  Norman  Macleod  and  Lady  Hester  Annabella 
Annesley  took  place.  Upon  the  decease  of  the  Earl  of  Mountnorris, 
in  the  year  1S16,  the  said  sum  of  10,000/.  became  due  and  imme- 
diately payable  to  the  trustees  of  the  settlement  Previously  to  the 
month  of  July,  1836,  Major  Norman  Macleod  died,  leaving  his  wi- 
dow. Lady  Hester  Macleod,  and  four  phildren,  namely,  the  plaintiff, 
Lucy  Lyttelton  Macleod,  and  the  defendants  Arthur  Lyttelton  Mac- 
leod, (now  Annesley,)  John  Macleod,  and  Edward  Macleod,  surviv- 
ing. 

Subsequently  to  the  decease  of  the  Earl  of  Mountnorris,  but  prior 
to  the  date  and  execution  of  the  will  of  Lady  Hester  Macleod,  a 
large  part  of  the  sum  of  2,000^.  Irish  currency,  b^itig  part  of  the  said 
sum  of  10,000/.,  was  at  the  desire  of  Lady  Hester  raised  and  paid  to 
her,  and  she  appointed  to  her  son  Arthur  Lyttleton  Annesley,  one  of 
the  defendants,  a  sum  of  1,200/.,  part  of  the  trust  fund.  By  her  will, 
dated  the  15th  July,  1836,  (at  which  time  the  actual  amount  of  the 
residue  of  the  said  sum  of  10,000/.,  which  she  had  power  to  dispose 
of  —  inclusive  of  the  above-mentioned  1,200/.  Irish  currency — was 
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7,320/.  sterling,  English  currency,  but  Jjady  Hester  Annabella  Mac- 
leod was  not  aware  of  the  precise  amount,)  after  reciting  the  mar- 
riage settlement,  and  that  her  fortune  of  8,000/.,  she  believed  Irish 
currency,  was  settled  in  such  a  manner  that  she  had  then  a  power  of 
disposition  over  it  among  the  children  of  the  marriage,  in  pursuance 
and  in  exercise  of  such  power  she  thereby  appointed  to  the  plaintiff 
Lucy  Lyttelton  Macleod,  the  sum  of  4,334/.  Irish  currency,  payable 
to  her  at  the  death  of  the  testatrix ;  to  Arthur  Lyttelton  Annesley 
she  gave  1,300/.  like  currency,  (including  therein  the  1,200/.  previously 
appointed  to  him) ;  to  John  Macleod  she  gave  1,100/.,  and  to  Edward 
Macleod  she  gave  1,266/.  like  currency.  The  testatrix  directed,  that 
should  her  fortune  be  8,000/.  English  instead  of  Irish  currency,  she 
wished  it  to  be  divided  in  the  above  proportions.  Lady  Hester  An- 
nabella Macleod  died  on  the  14th  August,  1844,  and  her  will  was 
afterwards  proved  by  her  executors,  George  Annesley  Viscount  Va- 
lentia  and  Henry  Maxwell.  Previously  to  the  year  1843,  one  of  the 
former  trustees,  namely,  George  Viscount  Valentia,  having  died,  and 
the  other,  namely.  Dr.  Malcolm  Macqueen,  having  retired  from  the 
trust,  Arthur  Lyttelton  Annesley  was  duly  appointed  a  trustee  of  the 
trust  moneys  of  the  settlement  of  1801. 

The  residue  of  the  said  trust  moneys,  namely,  7,320/.  Irish  curency, 
was  paid  early  in  1843  to  Arthur  Lyttelton  Annesley,  as  such  trustee, 
and  on  the  15th  May,  1843,  the  same  was  invested  by  him  on  a  mort- 
gage of  the  Ballycorrig  estates,  in  the  county  Clare,  Ireland,  belong- 
ing to  Christopher  O'Brien,  Esq.,  (the  same  being  leaseholds  for  lives, 
with  a  covenant  for  perpetual  renewal) ;  the  repayment  of  the  fund, 
with  interest  at  6/.  per  cent,  per  annum,  (subject  to  reduction  to  5L 
10s.  per  cent,  if  paid  regularly,)  being  secured  by  the  mortgage  bond, 
and  warrant  of  attorney,  and  appointment  of  a  receiver  as  therein- 
mentioned.  The  Ballycorrig  estates,  at  the  time  of  the  mortgage 
being  made,  were  subject  to  an  annual  head-rent  of  421/.  12^.  11^, 
an  annual  tithe  rent-charge  of  54/.  10s,  lOe/.,  and  an  annual  quit-rent 
of  5/.  13s.  2d.^  as  well  as  to  poor-rates,  amounting  to  11/.  2s.  Id.  a 
year,  and  to  costs  of  agency,  amounting  to  35/.  a  year,  making  in  the 
whole  an  annual  charge  of  527/.  19^. ;  and  at  the  same  period  the 
total  amount  of  rents  for  which  the  estates  were  let  was  922/.  lis.  5A, 
leaving  a  net  rental  of  only  394/.  12^.  5d.,  not  sufficient,  even  sup- 
posing the  whole  was  punctually  paid,  to  pay  the  interest  on  the  said 
mortgage  debt.  Previously  to  investing  the  trust  money  no  valuation 
of  the  property  was  made  by  the  trustee  or  his  agent,  and  the  solici-. 
tors  whom  he  employed  were  also  the  solicitors  of  the  mortgagors 
and  their  encumbrancers. 

The  bill  charged  that  the  investment  of  the  7,320/.  on  the  security 
of  leaseholds  for  lites  in  Ireland  was  not  authorized,  and  was  there- 
fore a  breach  of  trust ;  that  the  said  leaseholds  were  a  grossly  insuffi- 
cient security,  and,  as  evidences  thereof,  no  interest  had  been  paid  on 
the  7,320/.  since  the  year  1845  ;  and  that  in  the  year  1847  proceedings 
in  ejectment  were  commenced  by  the  head  landlord  against  the  said 
defendant,  Arthur  Lyttelton  Annesley,  for  the  sum  of  632/.  95. 5ei, 
arrears  of  rent  due  up  to  September,  1847,  and  which  proceedings 
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were  stayed  by  the  payment  of  the  demand ;  and  the  bill  prayed  that 
an  account  might  be  taken  of  the  principal  and  interest  due  to  the 
plaintiff*,  and  that  the  defendant,  Arthur  Lyttelton  Annesley,  might  be 
decreed  to  pay  what  should  be  found  due  to  her. 

The  defendant,  by  his  answer,  alleged  that  the  mortgage  in  ques- 
tion was  offered  to  Lady  Hester  Annabella  Macleod,  and  that  the 
offer  was  accepted,  at  her  request,  by  Mr.  James  Josiah  Hardy,  a 
friend  who  acted  for  her ;  that  the  whole  annual  charge  was,  at  the 
time  of  the  mortgage,  525/.  95.,  instead  of  527/.  19^. ;  that  the  rents 
received  amounted  to  970/.  8s.  5(Lj  instead  of  922/.  11^.  5(L  as  stated  in 
the  bill ;  and  that  after  payment  of  the  head-rent  and  other  charges,  &c., 
there  remained  the  clear  surplus  of  444/.  19^.  Hid.  applicable  for  the 
payment  of  the  interest  on  such  mortgage  security,  which,  after  being 
paid  at  the  rate  of  6/.  per  cent,  the  surplus  of  51. 158.  4Je/.  would  re- 
main. It  was  alleged,  too,  that  a  valuation  of  the  estates  was  made  in 
the  early  part  of  1843,  which  showed  the  property  to  be  at  that  time 
worth  the  annual  value  of  1,411/.  155. 2i<2.,  and  that  a  previous  valuation 
of  1839  made  them  as  being  worth  1,427/.  155.  per  annum.  In  con- 
sequence of  the  great  alteration  in  the  value  of  land  in  Ireland,  caused 
by  the  disturbances  and  general  distress  which  existed  for  some  time, 
the  estates  comprised  in  the  mortgage  of  1843  became  very  much 
depreciated  in  value,  and  almost  wholly  unsalable,  and  for  these  rea- 
sons no  interest  had  been  paid  since  the  year  1845.  The  loan,  it  was 
alleged,  was  made  by  the  defendant  at  the  suggestion  of  Lady  Hes- 
ter Annabella  Macleod,  but  there  was  no  evidence  of  acquiescence  on 
the  part  of  the  plaintiff,  although  af  the  time  of  the  mortgage  she 
was  residing  in  the  house  of  her  mother.  Lady  Hester  Aimabella 
Macleod. 

Llai/dj  Q.  C,  and  KarslakCy  for  the  plaintiff.  The  power  of  invest- 
ment contained  in  the  settlement  did  not  authorize  a  loan  upon  lease- 
holds for  lives.  Though  at  law  the  tenure  is  freehold,  yet  it  wants 
that  permanent  character  which  would  justify  any  trustee  in  lending 
trust  funds  upon  it,  unless  specially  authorized  by  the  power.  The 
trustee  committed  a  breach  of  trust — first,  because  the  security  being 
leaseholds  for  lives,  it  did  not  fully  and  properly  come  within  the 
terms  of  the  power  to  advance  the  trust  moneys  on  real  security ; 
secondly,  the  written  consent  of  Lady  Hester  Annabella  Macleod 
being  necessary,  the  trustee  ought  not  to  have  advanced  the  trust 
money  without  obtaining  such  consent ;  and,  thirdly,  the  value  of  the 
property  was  altogether  insufficient  for  the  sum  advanced  upon  it 
The  trustee  took  no  proper  steps  to  guard  himself  and  his  cestuis  qtte 
trust  against  loss.  He  did  not  find  the  security  such  as  to  induce  any 
JMurty  to  advance  his  own  money  upon  it  The  power  to  invest  on 
leaseholds  for  lives  was  confined  to  Viscount  Valentia's  estates ;  the 
general  power  did  not  authorize  such  a  tenure  as  this.  There  had 
been  no  acquiescence  shown  on  the  part  of  the  plaintiff.  No  solicitors 
had  been  employed  other  than  the  solicitors  who  acted  for  the  mort- 
gagors. No  proper  valuation  was  made  of  the  estates  previously  to 
the  investment  of  the  fund.     Upon  the  statement  of  the  receipts,  and 
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payments  to  which  the  estates  were  subject,  no  allowance  was  made 
for  bad  tenants,  and  a  consequent  falling  off  in  the  rente.  Ejectment 
to  recover  the  possession  of  the  estates  could  at  any  time  be  brought 
by  the  head  landlord  on  failure  in  the  payment  of  the  head-rent,  and 
proceedings  were  actually  commenced  for  that  purpose  in  1847,  and 
stayed  only  by  the  payment  of  the  arrears.  [They  cited  the  follow- 
ing cases :  —  Slickney  v.  Sewell^  1  My.  ^  C.  o ;  Pocock  v.  ReiUUng- 
ton,  5  Ves.  794 ;  Lyse  v.  Kingdmiy  1  Coll.  184 ;  Wyatt  v.  Sftarratt, 
3  Beav.  498;  Ftdler  v.  Knig/U,  6  Beav.  205;  Walker  v.  Symonds, 
3  Swanst  1 ;  Bennett  v.  Cotley,  5  Sim.  181 ;  2  My.  &  K.  225 ;  and 
Fyler  v.  Fyler^  3  Beav.  550 ;  and  as  to  parties,  bridget  v.  Uawes^ 
1  Coll.  72.] 

IL  Palmer,  Q.  C,  and  Renshaw,  for  the  defendant 
[RoMiLLY,  M.  R.   I  think  it  difficult  for  the  plaintiff  to  successfully 
contend,  that  where  an  investment  on  real  security  in  Ireland  is  autho- 
rized, leaseholds  for  lives  are  not  a  justifiable  security ;  and  therefore 
on  this  point  I  will  not  trouble  you.] 

They  contended  that  the  security  was  at  the  time  of  the  invest- 
ment a  good  security,  as  the  value  of  the  estates  was  then  at  least 
1,400/.  per  annum.  The  advance  of  the  fund  was  made  at  the  request 
of  Lady  Hester  Annabella  Macleod,  and  with  the  consent  and  subse- 
quent acquiescence  of  both  Edward  and  John  Macleod.  The  plain- 
tiff resided  in  the  house  of  her  mother,  who  negotiated  the  Joan  by  a 
gentleman  who  acted  for  the  family,  and  it  must  be  taken  that  she 
was  privy  to  and  also  acquiesced  in  the  mortgage  being  made.  She 
must  have  been  perfectly  cognizant  of  what  was  going  on.  Although 
the  land  in  Ireland  had  become  depreciated  in  value,  yet  that  could 
not  be  foreseen  by  the  defendant  When  the  security  was  taken,  there 
was  a  wide  margin  to  cover  all  losses  that  might  happen.  At  the  time 
the  investment  was  made,  the  plaintiff  had  only  a  contingent  rever- 
sionary interest  in  the  fund  under  the  settlement,  and  her  mother 
might  have  directed  the  investment  without  the  plaintiff's  sanction 
being  obtained.  It  was  not  necessary,  therefore,  to  ask  for  the  con- 
sent of  the  plaintiff.  The  evidence  showed  that  the  defendant  was 
averse  to  making  the  investment,  and  that  he  did  so  at  the  instance 
of  Lady  Hester  and  the  other  members  of  the  family,  and  with  the 
concurrence  of  Mr.  Hardy,  formerly  a  member  of  the  Irish  bar,  who 
acted  as  the  legal  adviser  of  Lady  Hester.  A  written  consent  was 
sent  to  her  for  her  signature,  which  she  handed  to  Mr.  Hardy  for  his 
approbation,  and  which  he  returned  to  her.  She  did  not,  however, 
sign  the  document,  but  returned  it  to  the  defendant  without  her 
signature.  This  negotiation,  however,  went  on  upon  the  footing  of 
her  assent  having  been  given  to  the  investment  As  regarded  the 
sufficiency  of  the  property,  its  gross  annual  value  was  stated  by  Mr. 
Hardy  and  Messrs.  Barrington,  Son,  &  Jeffers,  of  Dublin,  who  were 
employed  by  the  defendant  and  Mr.  O'Brien,  the  proprietor  of  the 
estate,  to  be  worth  considerably  more  than  1,400/.  The  estates  vrere 
let  for  rents  much  below  their  value.  The  defendant  submitted  that 
the  plaintiff  had  been  guilty  of  such  laches  as  to  disentitle  her  to  the 
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relief  she  sought  by  the  bill,  it  not  having  been  filed  until  May,  1851. 
The  suit  was  defective  for  want  of  parties.  The  defendants  having 
mortgaged  tbeir  interests,  the  mortgagees  ought  to  have  been  brought 
before  the  court  As  that  had  not  been  done,  the  suit  could  not  be 
sustained. 

Lloydy  in  reply. 

March  15.  Bomilly,  M.  R.  This  is  undoubtedly  a  case  of  a  very 
painful  nature,  as  cases  of  this  description,  between  trustees  and 
a  &mily,  nsually  are.  It  is  a  case,  however,  in  which  I  think  there  is 
00  doubt  as  to  the  course  which  the  court  must  adopt,  and  the  prin- 
ciples which  are  applicable  to  the  case.  I  entertain  no  doubt  that 
Blr.  Arthur  Annesley  acted  as  he  thought  was  for  the  best,  and 
according  to  the  mode  which  he  thought  was  carrying  into  effect  the 
wishes  of  the  persons  whom  he  was  desirous  to  consult  But  when 
the  facts  are  looked  at  in  this  case,  there  is  nothing  to  relieve  him 
from  the  duty  of  trustee.  The  points  which  seem  to  me  to  arise  are, 
in  the  first  instance,  to  consider  whether  this  was  a  proper  security 
on  which  to  advance  trust  money ;  and  then,  secondly,  if  it  was  not, 
whether  the  trustee  took  all  the  reasonable  steps  which  he  ought  to 
have  taken  for  the  purpose  of  ascertaining  that  fact,  and  whether 
he  was  deceived,  and  could  not  reasonably  have  ascertained  what 
the  state  of  the  property  was ;  and  then,  if  these  two  questions  are 
decided  against  the  trustee,  whether  there  is  any  acquiescence  which 
binds  the  plaintiff. 

With  respect  to  the  security  of  the  property  itself,  I  entertain  no 
doubt  whatever  on  the  subject  I  do  not  think  that  where  there  is  a 
power  to  invest  the  money  in  land  in  Ireland,  and  that  power  is 
expressly  given,  that  would  preclude  a  trustee  from  investing  money 
in  land  which  is,  in  fact,  a  renewable  leasehold — perpetually  renewa- 
ble, with  a  head-rent.  That  is  the  common  tenure  of  land  in  Ireland, 
and  provided  the  security  is  suflScient,  I  do  not  think  the  peculiarity 
of  the  tenure  is  a  sufficient  reason  to  say  that  the  trustee  has  com- 
mitted a  breach  of  trust.  It  is,  in  fact,  very  little  different  from  a 
fee  simple,  subject  to  a  very  considerable  head-rent ;  but  the  circum- 
stance that  it  is  subject  to  a  considerable  head-rent  makes  it  the  more 
important  for  the  trustee  to  regard  what  the  surplus  rent  and  the  value 
of  the  property  are.  I  do  not  know  that  it  has  ever  been  laid  down 
by  authority  in  these  cases,  but  it  has  been  the  general  understanding 
of  the  profession,  and  the  general  practice  of  the  court,  to  consider 
that  a  trustee  is  not  justified  in  advancing  money  on  agricultural 
freeholds  to  the  extent  of  more  than  two  thirds  of  the  value ;  and 
when  there  is  a  power  to  advance  on  house  property,  and  there  is  a 
freehold  house  on  which  the  money  is  to  be  advanced,  not  to  the 
extent  of  more  than  one  half.  Considering  this  as  freehold,  but  sub- 
ject to  a  large  head-rent,  and  that  the  head-rent  must  always  be  paid, 
whatever  may  be  the  variations  of  the  property,  without  intending  to 
ky  down  any  rule  on  the  subject,  I  should  hardly  consider  that  it 
would  be  safe  in  any  trustee  to  advance  money  on  security  of  pro- 
voL.  XIX.  22 
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perty  of  that  description  to  a  greater  extent  than  that  which  is 
allowed  by  the  court  in  advancing  money  when  the  security  is  on  a 
freehold  house ;  and  if  he  advanced  to  the  extent  of  more  than  half 
of  what  was  the  value  of  the  property,  subject  to  this  head-rent,  be 
could  hardly  be  considered  to  have  exercised  a  wise  or  safe  discretion. 

Now,  what  turns  out  to  be  the  value  of  this  property?  It  is 
proved  on  the  part  of  the  defendant  that  the  surplus  rents  in  the  year 
^843,  when  this  money  was  advanced,  averaged  about  430/.  The 
defendant  has  proved  in  .detail  that  the  gross  rental  was  about  970^ 
and  that  the  outgoings  upon  it,  omitting  two  outgoings  for  poor-rate 
and  county  cess,  which  were  small,  amounted  to  484/.  11*.  8d. ;  lea- 
ving, according  to  the  detailed  statement,  a  net  rental  of  about  432/L 
11*.  8(L ;  and  the  poor-rate  and  county  cess  are  ascertained  by  a  pas- 
sage from  the  answer  to  amount  to  8/.  12s.  Id, ;  that  would  reduce  it 
to  429/.  19*.  7d,  as  being  the  surplus  net  rents,  which  agrees  with  the 
rest  of  the  evidence  given,  that  the  surplus  net  rents  were  about  430/. ; 
at  least,  I  think  they  may  be  taken  to  have  been  that  sum  in  the  year 
1843.  I  do  not  say  any  thing  about  the  charges  of  the  surveyor  and 
the  like,  because  they  do  not  appear  to  me  properly  to  be  considered 
in  a  question  of  this  description,  in  which  I  merely  look  at  what  the 
net  rental  of  the  property  was.  On  this  property  (in  which  the  out- 
goings amounted  to  upwards  of  490/.,  and  of  which  the  head-rent 
itself  was  at  least  421/.,  and  the  surplus  rents  being  merely  430/.,  and 
this  sum  was  to  bear  all  the  variations  in  value)  the  sum  of  7,320^ 
was  advanced,  with  interest  at  6/.  per  cent,  to  be  reduced  at  51. 10^ 
if  it  were  paid  punctually.  Now,  interest  at  6/.  per  cent  amounts  to , 
more  than  430/.,  so  that  if  the  interest  were  not  paid  punctually,  the 
whole  of  the  surplus  rents  would  not  have  been  sufficient  (assuming 
that  there  would  not  have  been  any  diminution  at  all  in  the  value  of 
the  property)  to  pay  the  mere  interest  on  this  money  at  6/.  per  cent ; 
and  even  if  the  interest  was  paid  regularly,  the  surplus  would  only 
have  been  about  25/.  ^ 

It  is  obvious  that  no  trustee  could  be  justified  in  lending  money 
with  the  knowledge  that  that  was  the  s'tate  of  the  property.  It  is 
idle  to  say  that  a  valuation  was  made  four  years  before  on  behalf  of 
the  Court  of  Exchequer,  in  which  a  gentleman  had  valued  the  pro- 
perty, and  had  stated  that  it  ought  to  be,  according  to  his  valuation, 
let  at  a  sum  of  about  1,427/.  per  annum.  The  test  is,  to  observe 
what  it  was  actually  let  for  —  what,  in  truth,  was  really  that  which 
could  be  obtained  for  the  property.  It  is  always  to  be  inferred  that 
the  landlord  would  obtain  for  his  property  as  much  as  he  could  obtain 
for  it ;  and  the  trustee  who  advances  money  on  property,  and  ascer* 
tains  that  the  rack  rental  only  produces  the  bare  amount  which  is 
sufficient  to  pay  the  interest  of  the  amount  advanced,  would  clearly 
not  be  justified  in  this  court  in  advancing  the  money,  totally  inde- 
pendent of  the  question  that  there  was  a  large  head-rent  upon  it, 
which  would  have  to  be  paid  in  the  first  instance,  and  which  would 
throw  a  very  considerable  diminution  on  the  surplus  rent  applicable 
to  the  payment  of  the  interest  Therefore,  if  the  trustee  was  aware 
of  the  state  of  the  property,  and  there  was  no  acquiescence  on  the 
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part  of  the  cestuis  que  trusty  it  is  impossible  that  this  coart  can  hold 
that  the  trustee  was  justified  in  lending  money  on  property  of  that 
nature,  consistently^  with  the  numerous  decisions  which  have  guided 
the  court  on  this  subject 

The  next  question  is,  whether  there  really  was  any  fraud  commit- 
ted on  this  gentleman,  and  whether  he  really  was  deceived  as  to  the 
value  of  the  property.  Now,  in  fact,  he  does  not  seem  to  have  taken 
any  pains  to  ascertain  what  the  real  value  of  the  property  was.  Mr. 
James  Josiah  Hardy  had  informed  the  family,  who  informed  the  trus- 
tee, that  the  property  was  worth  upwards  of  1,400^  per  annum,  bu*, 
he  takes  no  means  to  ascertain  that  fact  himself;  he  writes  undoubt- 
edly to  Messrs.  Barrington,  Son,  &  Jeffers,  and  they  seem  to  be  the 
only  persons  employed  by  him  on  the  occasion.  Messrs.  Barrington, 
Son,  &  Jeffers  were  the  solicitors  for  the  mortgagors  on  this  occasion, 
and  Mr.  Jeffers,  one  of  the  partners  in  the  firm,  says  they  were  only 
consulted  on  this  subject,  as  to  whether  the  trustee  had  power  to 
advance  the  money  or  not ;  and»in  the  letter  which  has  been  read 
and  which  I  attended  to  carefully,  on  the  subject,  the  trustee  does  not 
ask  them  what  the  value  of  the  property  is,  nor  does  he  make  any 
reference  to  it,  except  that  he  is  informed  that  the  value  is  sufficient ; 
but  he  shoald  have  required  some  details.  Assuming  that  he  was 
performing  the  office  of  trustee,  it  was  his  duty  to  ascertain  what 
really  was  the  exact  and  accurate  value  of  the  property  before  he 
advanced  the  money.  It  is  not  sufficient  for  him  to  say  that  he  left 
it  for  other  persons  to  do,  unless  that  is  involved  in  the  question  of 
acquiescence,  which  I  shall  consider  presently.  It  was  his  duty  to 
ascertain  what  was  the  real  state  and  value  of  the  property  before  he 
advanced  the  money  on  it,  and  there  is  nothing  to  lead  me  to  the 
conclusion,  that  if  he  had  taken  the  pains  to  do  so,  it  would  not  have 
been  shown  to  or  discovered  by  him.  That  he  was  unwilling  to  enter 
into  this  transaction  is,  I  think,  abundantly  and  clearly  proved.  That 
he  did  it  at  the  request  of  certain  members  of  the  family  is  also 
clearly  proved,  and  that  he  was  very  unwilling  to  do  it  himself. 
But,  unfortunately,  the  cases  are  extremely  numerous  in  this  court 
where  the  court  has  held,  that  the  trustee  is  liable  on  behalf  of  the 
eesiuis  que  trusty  where  he  has  done  that  at  the  request  of  the  family 
which  the  court  considers  a  breach  of  trust. 

Now,  I  come  to  consider  whether  there  is  any  acquiescence  which 
binds  the  plaintiff  Before  I  state  the  latter  branch  of  the  subject,  I 
will  refer  to  the  evidence  in  the  case.  The  letters  of  Mr.  Arthur 
Annesley  clearly  show  that  he  knew  perfectly  well  what  were  the 
duties  of  a  trustee  —  that  he  knew  he  was  doing  it  on  his  own  re* 
sponsibility,  unless  he  had  the  sanction  of  all  the  cestuis  que  trust 
The  document  which  was  prepared  states  accurately  what  were  the 
duties  of  a  trustee,  and  that  he  was  to  be  relieved  by  his  cestuis  que 
trust  absolving  him  from  the  duties,  by  their  signing  that  document, 
to  the  effect  that  they  did  absolve  him  from  them. 

Then  I  come  to  the  question,  whether  the  plaintiff  is  bound  by  any 
acquiescence.  On  this  part  of  the  case  I  do  not  apprehend  that  the 
court  requires  that  there  shall  be  distinct  evidence  in  writing,  signed 
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by  the  plaintiff,  that  she  acquiesced,  but  that  there  must  be  reasona- 
ble evidence  that  she  understood  and  knew  what  she  was  about,  and 
that  she  did  acquiesce  in  it  Now,  with  respect  to  Mr.  Edward  Mac- 
leod  the  question  does  not  arise,  but  Mr.  Edward'  Macleod  does  ap« 
pear  to  me  to  have  done  that  which  would  have  made  it  exceedingly 
difficult  for  him  to  have  supported  a  bill  in  this  court  to  have  obtained 
payment  of  any  share  to  him.  With  respect  to  Mr.  John  Macleod 
there  is  no  evidence  at  all,  except  that  he  has  voluntarily  released  his 
brother  from  all  liability  in  respect  of  himself.  With  respect  to  Mr. 
Edward  Macleod,  Mr.  James  Josiah  Hardy  applies  to  him  in  the  first 
instance.  The  correspondence  proceeds  from  him,  and  I  entertain 
very  little  doubt  but  that  both  Mr.  Edward  Macleod  and  Lady  Hes- 
ter Annabella  Macleod  sanctioned,  and  approved,  and  pressed  this 
transaction  on  Mr.  Arthur  Lytteltou  Annesley.  What  is  there  to 
bind  the  plaintiff  in  this  matter  ?  The  only  attempt  to  bind  the  plain- 
tiff is  this-* Mr.  James  Josiah*Hardy  says  that  a  good  deal  of  cor- 
respondence took  place,  and  that  he  has  destroyed  a  good  many  of 
the  letters,  and  that  his  belief  and  recollection  are — and  that  he  is 
satisfied  that  he  states  the  contents  of  the  letters  accurately  —  that  it 
was  done  with  the  consent  of  all  the  cestuis  que  trust 

I  place  very  little  reliance  on  the  evidence.  In  the  first  place,  the 
correspondence  which  is  produced  on  the  subject,  of  which  there  is 
a  good  deal,  does  not  bear  out  the  account  which  Mr.  James  Josiah 
Hardy  gives  of  it  There  is  nothing  whatever  to  touch  the  plaintifiT 
in  this  matter ;  and  with  respect  to  the  evidence  which  is  tendered,  it 
is  impossible  that  the  court  could  act  upon  that,  more  especially  as 
the  letters  by  the  cestui  que  trusty  assenting  to  the  loan  l>eing  made, 
and  to  the  transaction,  would  not  properly  and  naturally  come  into 
his  possession,  but  would  more  properly  and  naturally  come  into  the 
possession  of  Mr.  Arthur  Lyttelton  Annesley,  and  be  preserved  by 
him.  That  Mr.  Arthur  Lyttelton  Annesley  did  intend  to  obtain  the 
assent  of  all  the  cestuis  que  truest  is  obvious  from  sending  down  that 
document  Why  it  was  not  actually  obtained,  and  why  in  fact  the 
signatures  were  not  given  to  the' document,  it  is  impossible  for  me  to 
ascertain;  but  I  cannot,  therefore,  consider  that  document  as  any 
evidence  against  the  plaintiff  or  anybody  else,  and  I  am  obliged  to 
look  at  the  other  evidence  which  is  really  confined  to  this  point;  for 
the  statement  of  Mr.  Arthur  Lyttelton  Annesley  appears  to  me  very 
fair  and  very  proper,  (and  I  have  no  doubt  he  states  every  thing  exactly 
as  he  believes  it  took  place,)  when  he  says  no  communication  was 
made  with  the  plaintiff,  but  that  the  plaintiff  was  living  with  her 
mother ;  that  she  was  a  young  lady,  that  she  did  not  attend  to  busi- 
ness, and  that  he  has  no  doubt  that  she  either  assented  to  or  would 
have  concurred  in  what  the  others  did  in  the  matter. 

The  observation' which  naturally  arises  is  this — if  she  had  assented 
under  those  circumstances,  whether  it  is  a  species  of  assent  which 
this  court  would  have  considered  binding  on  her ;  but  there  is,  in  fact, 
no  evidence  of  any  assent  by  her.  The  other  matter  is  this — that 
Messrs.  Triston  &  Hardy,  the  solicitors  in  London,  were  in  fact  em- 
ployed  by  Lady  Hester  Annabella  Macleod  and  Mr.  Edward  Macleod 
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to  condact  this  transaction,  and  Mr.  Arthur  Lyttelton  Annesley 
considered  that  it  would  all  be  intrusted  to  them ;  that  they,  in 
point  of  fact,  were  conducting  the  matter.  If  there  be  any  prin- 
ciple better  established  in  this  court  than  another,  it  is,  that  a  trustee 
cannot  delegate  his  trust,  and  that  he  cannot  permit  the  cestuis  que 
trust  to  conduct  the  whole  matter,  and  then  for  him  merely  to  say  that 
he  will  lend  the  money,  and  not  be  bound  with  respect  to  the  other 
cestuis  que  trusty  who  are  not  bound  by  any  such  transaction.  I  there- 
fore entertain  no  doubt,  that,  on  this  transaction,  it  was  in  the  first 
place  a  security  that  it  was  not  justifiable  for  any  trustee  to  adve^nce 
this  sum  of  money  upon ;  that  the  trustee  did  not  take  the  proper  steps 
which  he  ought  to  have  taken  to  ascertain  the  value  of  the  property; 
and  that  there  is  no  acquiescence  in  this  matter  to  bind  or  bar  the 
plaintiff.  The  objection  is  then  taken  as  id  the  want  of  parties,  and 
it  is  said  that  there  ought  to  be  additional  parties,  because  all  these 
parties  have  encumbered  their  shares.  Now,  the  only  share  which,  in 
my  opinion,  it  is  material  to  consider  is  the  share  of  the  plaintiff, 
which  has  been  encumbered,  as  I  am  informed,  pending  the  suit,  and 
therefore  clearly  the  encumbrancer  would  be  bound  by  the  proceedings 
in  the  suit  But,  in  fact,  the  42d  section  of  the  statute  of  last  session, 
(15  &  16  Vict  c.  86,)  for  the  improvement  of  jurisdiction,  I  apprehend 
applies  to  all  suits;  and  one  of  the  rules  is,  that  /< any  one  of  seve- 
ral cestuis  que  trust  under  any  deed  or  instrument  may,  without 
serving  aay  other  of  such  cestuis  que  trust,  have  a  decree  for  the  exe- 
cution of  the  trusts  of  the  deed  or  instrument."  Now,  without  saying 
that  that  extends  to  the  case  of  repairing  a  breach  of  trust,  or  entering 
into  that  question,  I  am  of  opinion  that  in  this  case,  only  dealing;,  as 
in  my  opinion  I  only  can  deal,  with  the  share  of  the  plaintiff,  and  no 
other  share  in  this  matter,  the  objection  is  not  such  an  objection  as 
ought  to  preclude  the  court  from  making  the  decree  which  I  propose 
to  make ;  and  therefore  I  am  of  opinion  that  the  defendant  must  be 
decreed  liable  to  make  good  the  sum  of  which  the  plaintiff  is  the  ap- 
pointee, which  is  the  sum  of  4,334/.,  and  also  to  pay  the  costs  of  the 
aoit  Time  will  be  given  to  the  defendant  to  make  the  payment,  and 
I  think  it  desirable  that  the  property  should  be  made  available  in  some 
way  for  this  purpose,  much  in  the  way  as  was  done  in  the  case  of 
Narris  v.  Wright,  (14  Beav.  291). 


POWLBS   V.  HaRGRBAVES.^ 
Jane  13,  1853. 

Bills  of  Exchangd —  Security. 

Tlie  principle  of  Ex  parte  Wari$ig  applies  to  cases  of  actual  insolrencj  as  well  as  jodieial 
iniolTencj. 

'  17jiir.  618. 
22* 
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A,  B,  and  C,  were  partners,  havine  firms  at  Manchester,  Liverpool,  and  Slianghai,  in  ChioiL 
Their  course  of  trade  was  for  A  to  purchase,  at  Manchester,  foods  upon  condition  thai 
thej  were  to  be  consigned  to  the  firm  at  Liverpool,  and  shipped  to  the  firm  at  Shanghai, 
for  sale,  A  charging  a  commission  of  1/.  per  cent  for  his  own  benefit,  and  the  firm  guaran- 
teeing the  sale  of  the  goods  at  a  commission  of  7/.  lOs.  per  cent,  and  with  the  produce  the 
firm  purchased  other  goods  to  remit  to  England,  at  a  commission  of  2/.  105.  per  cent  To 
prevent  the  necessity  of  cash  advances,  the  firm  used  to  draw  bills  upon  their  cnstomen 
lor  the  price  of  the  goods,  which  they  accepted ;  and  these  bills  were  then  handed  to  the 
original  sellers  of  the  goods  in  payment,  or  discounted,  and  the  ]:9oney  so  employed. 
There  was  an  understanding  that  the  goods  sent  back  from  China,  should  be  in  the  hands 
of  the  firm  as  security  for  ^s  commission,  and  to  the  firm  itself,  for  the  amount  of  the  bilb 
so  drawn  by  them.  The  firm  and  A  separately  became  bankrupt,  and  then  came  to  aa 
arrangement  with  their  creditors,  by  which  the  bankruptcies  were  annulled,  and  their  pro- 
perty vested  in  trustees  for  their  creditors.  The  acceptor  of  some  of  the  bills,  died  without 
leavmg  assets  to  answer  them,  but  not  being  judicially  bankrupt  or  insolvent :  — 

Edd,  that  the  principle  of  Ex  parte  Waring,  19  Ves.  345,  applied,  and  that  the  holders  of  the 
bills  were  entitled  to  take  advantage  of  the  equity  which  the  firm  had  against  the  goods  in 
their  possession,  and  to  have  the  produce  applied,  in  the  first  place,  in  payment  of  such 
bills  ratably. 

This  was  a  suit  by  Alfred  William  Powles,  one  of  the  registered 
public  officers  of  the  Liverpool  Banking  Company,  on  behalf  of  the 
said  Liverpool  Banking  Company,  and  of  all  other  the  holders  of 
bills  of  exchange  drawn  by  the  defendants,  Greorge  Hargreaves  and 
Joseph  Hargreaves,  as  copartners,  upon  and  accepted  by  "William 
Bndd  Prescott,  who  were  or  claimed  to  be  entitled  to  participate  or 
share  in  the  sum  of  8,040/!.  65.  6(2.,  hereinafter  mentioned,  against  the 
said  George  Hargreaves,  Joseph  Hargreaves,  and  Thomas  Piatt, 
George  Schofield,  William  Wilson,  Harmood  Walcot  Banner,  and 
John  Hutton  Crowder,  and  Frances  Ann,  his  wife,  as  defendants, 
under  the  following  circumstances :  —  In  the  year  1847,  Greorge  Har* 
greaves,  Joseph  Hargreaves,  and  Thomas  Piatt,  carried  on  business 
as  merchants  in  copartnership  together  at  Liverpool  under  the  style 
of  Gredrge  Hargreaves  &  Co.,  and  at  Manchester  under  the  style  of 
Joseph  Hargreaves  &  Co.,  and  at  Shanghai,  in  China,  under  the  style 
of  Piatt,  Hargreaves  &  Co.  The  course  of  trade  of  their  copart- 
nership was  for  the  said  Greorge  Hargreaves  to  select  and  purchase 
goods  at  Manchester  with  the  customers  of  the  partnership,  upon 
condition  of  such  goods  being  consigned  to  the  firm  of  George  Har^ 
greaves  &  Co.  at  Liverpool,  to  be  shipped  to  the  firm  of  Piatt,  Har- 

f  reaves  &  Co.,  at  Shanghai,  for  sale.     George  Hargreaves  charged 
/.  per  cent  commission,  for  his  exclusive  benefit,  on  the  amount  of 
the  goods  so  purchased ;  and  Piatt,  Hargreaves  &  Co.  sold  the  said 

foods  in  China,  and  guaranteed  such  sales  at  a  commission  of  7L 
Os.  per  cent,  and  with  the  produce  of  such  sales  purchased  and 
returned  other  goods  to  George  Hargreaves  &  Co.  at  a  commission 
of  2L  10s.  per  cent ;  and  the  copartnership  used  tA  keep  their  cus- 
tomers from  cash  advances  in  respect  of  such  goods,  by  drawing  bills 
of  exchange  upon,  and  which  were  accepted  by,  the  customers  for 
the  price  of  the  goods,  and  such  bills  were  either  delivered  to  the 
sellers  of  the  goods  in  payment  for  the  same,  or  were  discounted  by 
bankers,  and  the  produce  applied  in  payment  of  such  goods ;  and 
the  understanding  and  agreement  between  the  said  copartnership 
and  their  customers  was,  that  the  goods  purchased  and  returned  by 
Piatt,  Hargreaves  &  Co.  to  Greorge  Hargreaves  &  Co.  should  be  in 
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the  hands  of  George  Hargreaves  &  Co.  a  security  and  indemnity  to 
the  said  George  Hargreaves  for  the  amount  of  his  said  commission 
of  1/.  per  cent.,  and  to  the  said  copartnership  for  the  bills  of  ex- 
chaixge  so  drawn  and  accepted ;  and  if  such  bills  came  to  maturity 
before  the  return  of  the  goods,  from  China,  purchased  as  aforesaid  by 
Piatt,  Hargreaves  &  Co.,  the  course  of  the  trade  was  to  retire  such 
bills,  and  replace  them  by  other  and  new  bills,  which  were  to  repre- 
sent the  former  ones ;  and  the  said  bills,  as  well  the  old  as  the  new 
bills,  were  sometimes  drawn  in  the  name  of  Greorge  Hargreaves  & 
Co.,  and  sometimes  in  the  name  of  George  Hargreaves  or  Joseph 
Hargreaves  only,  on  behalf  of  the  said  copartnership.  William  Badd 
Prescott,  of  Liverpool,  merchant,  since  deceased,  was  in  the  year 
1845,  and  thence  down  to  some  time  in  1847,  a  customer  of  the  firm, 
and  they  in  those  years  purchased  and  shipped  to  Shanghai,  and 
consigned  through  their  firms  of  Greorge .  Hargreaves  &  Co.,  Joseph 
Hargreaves  &  Co.,  and  Piatt,  Hargreaves  &  Co.,  for  the  said  William 
Budd  Prescott,  various  quantities  of  goods ;  and  the  said  William 
Budd  Prescott  accepted  bills  drawn  upon  him  by  the  said  firms  of 
George  Hargreaves  &  Co.  and  Joseph  Hargreaves  &  Co. ;  and  George 
Hargreaves  &  Co.  received  from  Piatt,  Hargreaves  &  Co.  various 
quantities  of  goods  consigned  to  them  on  account  of  the  said  Wil- 
liam Budd  Prescott 

In  the  month  of  November,  1847,  the  defendants,  George  Har- 
greaves, Joseph  Hargreaves,  and  the  said  Thomas  Piatt  stopped 
payment;  in  December,  1847,  a  joint ^ficU  in  bankruptcy  was  awarded 
and  issued  against  the  said  George  Hargreaves  and  Joseph  Har- 
greaves as  copartners,  under  the  styles  or  firms  of  Greorge  Hargreaves 
»  Co.  and  Joseph  Hargreaves  &  Co. ;  and  a  separate  ficU  in  bank- 
ruptcy was  awarded  and  issued  against  George  Hargreaves;  and 
they  were  found  and  declared  bankrupts  under  such  fiats.  But  an 
agreement  was  subsequently  come  to  between  the  said  George  Har- 
greaves and  Joseph  Hargreaves  with  their  creditors,  by  which  a 
composition  of  8^.  in  the  pound  was  guaranteed  to  the  joint  creditors 
of  themselves  and  the  said  Thomas  Piatt,  and  a  composition  of  3*. 
in  the  pound  was  guaranteed  to  the  separate  creditors  of  the  said 
George  Hargreaves,  and  whereby  it  was  agreed,  that  after  payment 
of  such  composition,  and  all  expenses  of  the  said  arrangement,  the 
ultimate  surplus,  if  any,  of  the  assets  of  the  said  copartnership  and 
of  the  said  Gteorge  Hargreaves  was  to  be  paid  to  the  said  Joseph 
Hargreaves,  and  such  arrangement  was  carried  into  effect  by  the  two 
composition  deeds,  bearing  date  respectively  the  19th  April,  1848, 
and  by  a  deed  of  covenant  of  the  same  date ;  and  the  said  joint  and 
separate  fiaU  were  annulled. 

By  one  of  such  deeds,  that  is  to  say,  by  the  deed  of  covenant  of 
the  19th  April,  1848,  all  the  joint  real  and  personal  estates  of  the  said 
George  Hargreaves  and^Joseph  Hargreaves,  and  all  the  separate  real 
and  personal  estate  of  the  said  George  Hargreaves,  were  vested  in, 
or  agreed  to  be  vfested  in,  Greorge  Schofield,  William  Wilson,  and 
Harmood  Walcot  Banner,  and  in  Elias  Joseph  Mozley,  and  Charles 
Stewart  Middleton,  since  deceased,  as  trustees,  for  the  purpose  of 
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effecting  the  said  arrangement,  and  with  powers,  subject  to  the  tmstB 
of  the  said  deed  and  of  the  said  composition  deeds,  to  deal  witii  and 
distribute  such  real  and  personal  estates,  and  to  represent  and  bind 
the  creditors  of  the  said  William  Budd  Prescott,  parties  to  the  said 
arrangement ;  and  by  the  composition  deeds  the  creditors  of  the  said 
George  Hargreaves,  Joseph  Hargreaves,  and  Thomas  Piatt,  and  the 
creditors  of  the  said  Greorge  Hargreaves,  agreed  to  accept  the  said 
composition  of  85.  and  3^. ;  and  in  the  said  composition  deed  which 
was  executed  by  the  joint  creditors  of  the  said  defendants  Gecnrge 
Hargreaves,  Joseph  Hargreaves,  and  Thomas  Piatt,  it  was  provided 
as  follows : — "  Provided  always,  and  it  is  hereby  agree<}  and  declared, 
that  with  respect  to  every  bill  of  exchange  or  promissory  note  of  the 
said  George  Hargreaves,  Joseph  Hargreaves,  and  Thomas  Piatt,  held 
by  or  for  the  said  several  creditors,  parties  thereto  of  the  third  part 
respectively,  and  upon  any  of  such  bills  or  notes  there  are  or  is  any 
parties  or  party  prior  to  the  said  George  Hargreaves,  Joseph  Har- 
preaves,  and  Thomas  Piatt,  upon  which  any  person  or  persons  are  or 
IS  jointly  liable  along  with  the  said  George  Hargreaves,  Joseph  Har- 
greaves, and  Thomas  Piatt,  or  separate  and  apart  from  them,  or  in 
respect  of  any  of  which  bills  of  exchange  or  promissory  notes  the 
said  creditors,  parties  hereto  of  the  third  party  respectively,  are  now, 
or,  in  case  the  said  fiat  should  not  be  annulled,  would  be,  entitled  to 
any  claims,  liens,  or  equities  upon  goods  or  other  property  in  the 
hands  of  the  said  George  Hargreaves,  Joseph  Hargreaves,  and 
Thomas  Piatt,  or  any  of  them,  all  and  every  the  several  and  respect- 
ive rights,  claims,  and  demands  of  them,  the  said  several  creditors, 
parties  hereto  of  the  third -part  respectively,  holders  of  such  bills  or 
notes,  upon  or  against  all  and  every  such  prior  and  oth«r  persons 
or  person  jointly  or  separately  liable  as  aforesaid,  and  also  all  and 
every  such  claims,  liens,  and  equities  as  aforesaid,  shall  be  and  are 
hereby  respectively  reserved  to  such  creditors,  severally  and  respect- 
ively, and  shall  continue  to  exist  to  the  same  extent  in  all  respects  as 
if  these  presents  had  not  been  made  and  entered  into,  and  as  if  the 
said  fiat  had  not  been  annulled,  and  shall  not  be  in  any  manner  pre- 
judiced or  affected  by  the  release  of  the  said  George  Hargreaves, 
Joseph  Hargreaves,  and  Thomas  Piatt,  their  respective  heirs,  execu- 
tors, and  administrators,  of  and  from  all  and  every  such  bills  of  ex- 
change or  promissory  notes  hereinbefore  contained ;  and  all  questions 
which  shall  or  may  arise  between  any  of  such  creditors  and  the  ssdd 
George  Hargreaves,  Joseph  Hargreaves,  and  Thomas  Piatt  respecting 
such  claims,  liens,  and  equities  as  aforesaid,  and  the  rights  of  the  said 
creditors  to  participate  in  the  composition  hereby  provided,  shall  be 
decided  according  to  the  laws  as  administered  in  bankruptcy  in  Eng- 
land." And  in  the  composition  deed  executed  by  the  creditors  of  the 
defendant,  George  Hargreaves,  there  was  a  like  proviso  as  to  any  bill 
of  exchange  or  promissory  note  of  the  said  Greorge  Hargreaves  held 
by  or  for  the  creditors,  parties  thereto. 

Before  the  5th  April,  1847,  George  Hargreaves  &  CJo.  and  Greoige 
Hargreaves  had  distinct  and  separate  accounts  with  the  Liverpool 
Banking  Company  ;  but  on  the  said  5th  April,  1847,  their  accounts 
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were  blended  and  united,  and  continued  so  blended  and  united  up  to 
the  date  and  issuing  of  the  said  fiats  in  bankruptcy,  and  the  said 
bankiog  company  bad  discounted  for  the  said  George  Hargreayes  & 
Ca  three  of  the  bills  so  drawn  upon  the  said  William  Budd  Prescott 
by  the  said  Creorge  Hargreaves  &  Co.  and  Joseph  Hargreaves  &  Co., 
or  one  ol*  them,  and  accepted  by  him  in  the  course  of  his  dealings 
with  the  said  copartnership,  one  dated  Laverpool,  the  12th  of  July, 
1847,  for  2,000^,  drawn  by  George  Hargreaves  &  Co.  upon  and  ac- 
cepted by  the  said  William  Budd  Prescott,  and  indorsed  by  George 
Hargreaves  &  Co.,  and  due  on  the  15th  November,  1847 ;  and  another 
bill  for  the  like  sum,  and  drawn  and  accepted  and  indorsed  as  the 
former  was,  dated  Liverpool^  the  18th  July,  1847,  and  due  on  the  21st 
November,  1847 ;  and  a  third  bill  for  the  like  sum  of  2,000^.,  bearing 
date  Manchester,  the  26th  July,  1847,  drawn  by  Joseph  Hargreaves 
alone,  upon  and  accepted  by  the  said  William  Budd  Prescott,  and 
indorsed  by  Greorffe  Hargreaves,  and  due  on  the  29th  November, 
1847 ;  and  such  biUs  of  exchange  were  in  the  possession  of  the  said 
Liverpool  Banking  Company,  and  had  never  been  paid.  William 
WUson,  as  the  manager  of  the  said  banking  company,  was  a  party 
to  and  executed  the  composition  deeds  of  the  19th  April,  1848,  on 
beh^  of  the  said  company,  in  respect  of  other  and  distinct  transao- 
tions  only,  but  did  not  execute  them  as  a  creditor,  and  the  banking 
company  did  not  receive  any  dividend  in  respect  of  the  said  bills. 

William  Budd  Prescott  died  in  the  month  of  September,  1847,  in- 
solvent, but  never  having  been  declared  bv  law  insolvent  or  made  a 
bankrupt,  and  administration  with  his  will  annexed  was  granted  to 
the  defendant,  Frances  Jane  Crowder,  the  wife  of  the  defendant,  John 
Hutton  Crowder.  A  large  quantity  of  goods  having  arrived  in  Liver- 
pool from  China,  purchased  by  Piatt,  Hargreaves  &  Co.,  and  con- 
signed to  G^eorge  Hargreaves  &  Co.,  on  account  of  the  said  William 
Badd  Prescott,  in  return  for  the  goods  so  as  aforesaid  shipped  and 
eonsigned  by  George  Hargreaves  &  Co.  to  the  said  Piatt,  Hargreaves 
k  Co.,  on  account  of  the  said  William  Budd  Prescott,  and  some  of 
which  goods  arrived  before  and  some  after  the  date  of  the  said  arrange- 
ment of  the  19th  April,  1848,  part  of  the  said  goods,  which  arrived 
before  the  date  of  the  said  arrangement,  were  possessed  by  the  defend- 
ants, Geoi^e  Hargreaves  and  Joseph  Hargreaves,  and  they  sold  some 
of  them,  to  the  amount  of  3,804/.  15i.  6rf.,  which  they  received  and 
mixed  up  with  their  own  moneys ;  and  part  of  such  goods,  which 
arrived  before  the  said  arrangement,  and  also  the  goods  which  arrived 
afterwards,  were  possessed  by  the  said  defendants,  Oeorge  Schofield, 
William  Wilson,  and  Harmood  Walcot  Banner,  as  the  surviving 
trustees  of  the  said  deed  of  covenant  of  the  19th  April,  1848,  and 
they  sold  the  said  goods  so  possessed  by  them  for  a  large  sum  of 
money,  and  the  sum  of  8,040/.  6^.  6d.  was  in  their  possession  as  the 
price  of  such  goods  and  the  accumulations  thereof. 

The  bill  in  this  suit  was  filed,  praying  that  it  might  be  declared 
that  the  said  Liverpool  Banking  Company,  and  all  other  the  hdders 
of  the  bills  of  exchange  drawn  and  accepted  by  the  said  William 
Budd  Prescott  under  the  circumstances  hereinbefore  stated,  were  en- 
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titled  to  have  the  said  sum  of  8,040/.  65.  6d.,  and  all  interest  there- 
after to  accrue  due  thereon,  and  the  accumulations  thereof,  paid  and 
applied  ratably  amongst  them,  in  dischai^e  and  satisfaction,  so  fax 
as  the  same  would  extend,  of  the  amount  of  their  said  bills,  without 
prejudice  to  their  right  or  title  to  have  and  receive  the  balance  or  sur- 
plus of  the  amount  of  such  bills,  and  also  the  said  sum  of  3,804/.  155. 
6d.,  or  a  composition  of  85.  in  the  pound,  in  respect  of  such  balance 
or  residue,  and  the  sum  of  3,804/.  155.  6c^,  as  the  case  might  be,  and 
according  to  whether  the  said  holders  were  or  not  parties  to  the  said 
deeds  of  the  19th  April,  1848,  out  of  the  joint  real  and  personal  es- 
tates of  the  said  George  Hargreaves  and  Joseph  Hargreaves,  and  that 
the  said  sum  of  8,040/.  65.  6d.  might  be  paid  and  applied  accordingly ; 
and  that  for  the  purpose  aforesaid  all  necessary  and  proper  inquiries 
might  be  made  and  accounts  taken ;  and  that  in  the  mean  time  the 
said  defendants,  George  Schofield,  William  Wilson,  and  Harmood 
Walcot  Banner,  might  be  restrained  by  injunction  from  paying  or 
distributing  the  said  sum  of  8,040/.  65.  6d. 

Russell^  Q.  C,  and  Jffi  Clarke,  for  the  plaintiff,  cited  Ex  parte  Wa- 
ringy  19  Ves.  345,  and  argued  that  the  principle  of  that  case  applied 
not  only  to  the  case  of  a  judicial  bankruptcy,  but  to  actual  in^lv- 
ency,  whether  the  property  was  under  the  power  of  the  Court  of 
Bankruptcy  or  not,  for  it  depended  in  no  way  upon  the  peculiar  juris- 
diction in  bankruptcy,  but  upon  the  principle  asserted  in  Wright  v. 
Morley,  11  Ves.  22. 

Folktty  Q.  C,  and  Woodroffe,  for  some  of  the  defendants. 

Wigramy  Q.  C,  and  Smythe,  for  other  defendants.  The  whole  ques- 
tion is,  whether  the  principle  of  Ex  parte  Waring'  applies  except  in 
the  case  of  two  bankruptcies.  Lord  £ldon  in  that  case  grounds  his 
decision,  not  upon  any  right  in  the  billholders  themselves,  but  upon 
the  equity  which  existed  between  the  two  bankrupt  houses.  A  bill- 
holder  therefore,  cannot  come  into  equity  as  plaintiff  in  a  suit  to  en- 
force this  claim.  If  bankruptcy  has  taken  place,  different  considera- 
tions arise.  The  Court  of  Bankruptcy  acts  in  an  administrative 
capacity,  and  has  a  discretion  in  the  mode  of  dividing  and  distribat- 
ing  the  assets*  Lord  Eldon,  in  Eic  parte  Waringy  says,  that  supposing 
a  commission  had  not  issued,  the  creditors  could  not  maintain  any 
equity  upon  the  goods  deposited.  '  This  view  was  followed  by  Wi- 
gram,  V.  C,  in  Laycock  v.  Johnson^  6  Hare,  199,  where  he  says,  **  The 
rule  laid  down  in  Ex  parte  Waring  is  only  a  special  mode  of  pay- 
ment in  the  bankruptcy." 

Stuart,  V.  C.  Unless  1  am  prepared  to  overrule  the  decision  in 
the  case  of  Ex  parte  Waring,  and  the  principle  of  that  decision,  I  do 
not  see  how  I  can  dismiss  this  bill,  or  decline  to  entertain  the  equity 
which  is  asserted  thereby.  The  argument  against  it  has  dealt  with 
Ex  parte  Waring  as  applying  to  nothing  except  the  case  of  two 
bankruptcies,  and  therefore  not  to  this  case.     Why  was  it  that  the 


Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1853.        283 

Powles  V,  Qargreayes. 

rale  was  applied  in  bankruptcy  by  Lord  Eldon  in  the  case  of  Ez 
parte  Waring  ?  It  was  because  the  holders  of  bills,  who  were  the 
petitioners  in  that  case,  had  claims  upon  those  bills  against  both  the 
bankrupt  bouses,  neither  of  which  was  able  to  pay  them,  but  one  of 
the  two  bankrupt  houses  held  property  which  was  applicable  as  a 
security  for  the  payment  of  the  bills.  Lord  Eldon  held,  in  that  case, 
that  the  equity  of  the  billholder  could  only  be  established,  if  at  all, 
through  the  equity  of  that  one  of  the  bankrupt  houses  which  held  the 
security  against  the  other  firm,  which  was  indebted  to  that  bankrupt 
house;  and  that  is  a  very  plain  principle.  If  the  equity  were  to  be 
held  as  an  independent  equity  by  way  of  lien  on  the  part  of  the  bill- 
holders,  it  would  have  had  this  effect,  that,  independently  of  the  bank- 
ruptcy and  the  rights  between  the  two  bankrupt  houses,  the  billhold- 
ers  would  have  had  a  claim  before  any  bankruptcy  to  assert  their 
rights  as  an  independent  substantial  lien ;  and  Lord  Eldon  took  care 
to  guard  himself  against  supporting  any  such  claim,  for  if  he  had 
supported  it,  he  would  have  interfered  with  the  order  and  disposition 
of  the  goods  in  the  possession  of  the  bankrupts  against  the  other 
house.  The  principle  is  plain.  If  the  holders  of  bills,  in  respect  of 
which  there  is  a  liability  against  two  insolvent  houses,  one  the  acceptor 
and  the  other  the  drawer  of  the  bills  —  if,  in  case  of  this  double  inca- 
pacity on  the  part  of  those  who  ought  to  pay  the  holders,  it  is  found 
that  one  of  the  houses,  who  were  the  drawers  of  the  bills,  have  in 
their  possession  property  of  the  other,  which  in  their  hands  was  liable 
to  pay  the  bills,  on  behalf  of  the  holders  of  the  bills,  the  court  will 
interfere  to  establish  that  right  which  the  drawers  of  the  bills  had 
against  this  property  in  their  possession.  That  is  admitted  to  have 
been  established  in  cases  of  bankruptcy.  It  is  argued  that  it  does 
not  apply  to  any  case  except  bankruptcy,  nor  to  cases  in  which  there 
are  not  two  bankruptcies.  Why  does  it  apply  to  cases  in  bankruptcy  ? 
Because  there  is  an  incapacity  by  reason  of  the  insolvency  of  the  two 
persons  who  are  bound  to  pay  the  amount  of  the  bills  to  the  holders,; 
and  in  case  of  that  double  incapacity,  and  there  being  in  one  of  the 
bankrupts  a  right  against  the  other  to  apply  certain  property  to  extin- 
guish the  debt,  any  holder  has  a  right  to  have  that  property  first 
administered^  That  principle  must  apply  just  as  much  to  insolvency 
from  any  other  cause  as  where  the  effects  are  to  be  administered  in 
baukruptcy.  It  will  not  apply  unless  the  property  of  both  parties  is 
to  be  administered  in  some  way ;  but  whether  it  is  under  a  trust  deed, 
or  by  assignees  in  bankruptcy,  who  hold  the  property  in  trust  to  pajr 
creditors,  seems  to  me  not  in  the  slightest  degree  to  affect  the  princi- 
ple. It  would  be  most  dangerous  to  hold  that  it  did.  Lord  Eldon 
does  not  state  that  the  principle  is  peculiar  to  bankruptcy ;  and  if  it  is 
a  sound  principle  in  bankruptcy,  it  is  only  by  reason  of  a  deficiency 
of  assets  to  pay  those  creditoris,  who  are  bound  to  pay  the  holders  of 
the'bills.  The  administration  in  this  case  is  of  two  insolvent  estates. 
Hargreaves'  estate  was  the  subject  of  a  fiat,  and  is  now  vested  in 
trustees  to  pay  a  composition  to  their  creditors.  The  estate  of  Pres- 
cott  is  equally  insolvent  It  is  in  the  hands  of  executors,  and  is  to 
be  applied  in  payment  of  his  creditors.     As  between  these  two  es- 
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tales  there  is  exactly  the  same  equity  which  existed  in  Waring^s  cage 
that  is  in  this  case.  Hargreaves,  who  is  in  the  position  of  Brickwood 
&  Co.  in  Waring^s  case^  as  trustee,  has  thb  specific  property  in  his 
possession,  subject  to  the  right  on  the  part  of  the  Hargreaves  to  have 
it  applied  in  paying  these  bills  of  exchange,  which  were  accepted  by 
Prescott,  and  when  paid,  the  surplus  must  be  the  property  of  Prescott 
It  is  quite  within  the  principle  of  Waring's  case.  Indeed,  this  seems 
to  me  a  stronger  case  than  Waring's,  because  the  surplus  of  this  pro- 
perty,  after  paying  the  bills,  ought  to  go  to  Prescott  The  equity  is 
common  to  all  holders  of  bills  in  the  same  position. 


Henderson  t;.  PhilipsonJ 

April  12, 1853. 

Commissioners  appointed  to  tales  Evidence  need  not  be  Barristers. 

Bates  moved  for  evidence  to  be  taken  vivd  voce^  and  for  the  appoint^ 
ment  of  two  commissioners  who  were  not  barristers.  There  was  some 
doubt  as  to  the  propriety  of  such  an  appointment,  in  consequence  of 
the  recent  act  of  the  present  session  of  parliament 

Wood,  V.  C.  Certainly,  under  the  former  acts,  there  was  nothing 
to  prevent  other  persons  being  appointed  commissioners.  I  think  I 
have  myself  made  such  orders.  I  am  not  aware  of  any  thing  in  the 
more  recent  act  You  may  take  your  order ;  if  any  difficulty  occurs, 
you  may  mention  the  case  again. 


In  re  Stulz.* 

March  4  and  9,  and  April  23, 1853. 

Forfeiture  —  Condition  not  to  Encumber. 

T^tator  gaye  3,0001  to  trustees,  upon  tmst  to  paj  the  annual  income  to  a  S.  during  li^ 
life,  weeklj,  monthly,  or  qnarterljr,  as  his  trustees  should  think  fit  Testator  then  demand 
that  C.  S.  should  have  no  power  or  anthority  to  anticipate  or  assign,  but  that  if  he  did 
anticipate  or  assign,  or  attempt  to  do  so,  the  ^ft  to  him  should  be  void.  The  testator  then 
declared,  that  upon  the  decease  of  C.  S.,  or  his  anticipating  or  assigning,  or  attempting  so 

^  17  Jur.  615.  1 17  Ju,.  $15. 
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to  do,  the  annual  income  tboold  go  over  to  other  persons.  There  was  eonsiderable  delaj 
IB  proving  the  will  and  setting  a  fand  to  provide  for  the  legacies;  and  C.  8.,  being  in 
want,  as  was  alleged,  of  necessaries,  at  the  end  of  eighteen  months  from  the  testator's 
decease  assigned  to  K.,  for  a  valnable  consideration,  all  the  dividends  which  then  had 
■li^j  accracd  and  were  payable,  bat  not  fntare  dividends.  This  assignment  recited  the 
will,  and  the  conditions  against  assignment  in  it  and  was  expressed  to  be  "so  far  as  C.  8. 
lawfully  could  or  might,  without  working  a  forfeiture  of  his  life-interest:  — 

Edd^  fint,  on  a  joint  petition  presented  bj  E.  and  C.  S.,  for  payment  to  K  of  the  said  annual 
income,  that  nothing  passed  to  K. 

Secondly,  on  another  petition  presented  by  C.  S.,  that  he  had  committed  a  forfeiture  of  aU 
his  interest  under  the  will 

The  testator  had  appointed  his  widow,  Sophia  Stolz,  and  two 
others,  to  be  his  executors,  and  gave  a  sum  of  2,000/.  to  them  to  be 
invested,  and  pay  the  dividends  and  annual  income  to  his  nephew, 
Christian  Stub,  (one  of  the  present  petitioners,)  during  his  life, 
weekly,  monthly,  or  quarterly,  at  the  discretion  of  the  trustees.  The 
testator  then  provided  that  the  said  Christian  Stulz  should  not  have 
any  power  to  anticipate  or  otherwise  in  any  manner  to  assign  or 
encumber  ^he  same  annual  income,  or  any  part  thereof,  or  his  interest 
therein ;  and  in  case  he  should  anticipate  or  assign,  or  attempt  or 
endeavor  to  anticipate  or  assign,  the  same,  the  bequest  thereof  to 
him  should  become  absolutely  null  and  void ;  and  upon  the  decease 
of  the  said  Christian  Stulz,  or  upon  his  assigning  his  said  interest,  or 
encumbering  it,  or  attempting*  so  to  do,  it  was  to  go  over  to  the  resi- 
duary legatees.  There  had  been  some  delay  in  proving  the  will,  and 
the  annuity  had  fallen  into  arrear,  and  by  indenture,  eighteen  months 
after  the  testator's  decease,  the  said  Christian  Stulz,  in  consideration 
of  5002.,  so  far  as  he  lawfully  might  without  forfeiting  his  life-inter- 
est,  assigned  the  dividends  which  would  have  been  payable  for  the 
past  period,  but  not  future  dividends,  to  the  petitioner  Kingsford. 
There  were  other  assignments  which  the  petifioner  Christian  Stuk 
had  since  made  to  the  petitioner  Kingsford,  all  being  in  the  same 
form,  namely,  expressed  to  be  by  the  assignor  so  far  as  he  lawfully 
ooold  or  might,  and  each  assignment  being  confined  to  past  divi- 
dends—  that  is,  dividends  which,  but  for  the  disputes  and  delay  in 
the  administration  of  the  estate,  would  already  have  been  payable. 
A  joint  petition  was  now  presented  by  the  assignor  and  assignee 
praying  that  the  dividends  expressed  to  be  affected  by  the  assign- 
ments might  be  paid  to  Kingsford,  and  that  the  future  payments 
might  be  paid  to  Christian  Stulz.  This  was  resisted  by  the  execo^ 
tors  and  residuary  legatees,  on  the  ground  that  the  assignment  opera* 
ted  as  a  forfeiture,  if  not  when  taken  by  themselves  alone,  at  any 
rate  when  taken  into  conjunction  yrith  this  present  petition. 

Prendergasif  for  the  petitioners.  The  object  of  the  proviso  by 
the  testator  in  his  will  was  to  prevent  anticipation.  The  language 
rf  these  assignments  is  studiously  guarded,  so  as  not  to  offend  that 
olqect  But  the  language  of  the  will  is  such  that  it  may  be  con- 
tended that  it  does  not  prevent  the  annuitant  from  assigning  or  charg- 
ing his  interest  in  any  way  he  may  please.  The  periodical  payments 
•re  not  limited  to  him  until  alienation,  but  are  given  io  him  for  life, 
VOL.  XIX.  23 
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with  a  condition  against  alienation.  The  money  which  was  thus 
assigned  belonged  at  the  time,  in  contemplation  of  law,  to  tfae 
assignor.  These  payments  were  intended  by  the  testator  for  the 
maintenance  and  support  of  his  nephew,  who,  in  consequence  of  the 
delay,  was  absolutely  in  want  of  subsistence,  and  thought  he  might 
obtain  from  Kingsford,  by  way  of  charge,  the  funds  which  he  could 
not  obtain  from  the  executors,  and  which  were  necessary  for  his  sup- 
port 

G.  L,  Russelly  for  the  residuary  legatees  and  executors.  This  is 
a  mere  scheme  to  evade  the  proviso  against  anticipation.  All  the 
future  dividends  have  been  agreed  to  be  assigned  away  in  this  man- 
ner, and  fresh  assignments  will  be  executed  year  after  year.  Receiv- 
ing the  money  before  it  was  payable  in  due  course  of  administration, 
he  had  in  fact  anticipated  the  payment  under  the  trusts  of  the  will. 
The  words  of  the  will  are,  "  until  he  shall  assign  or  attempt  to  assign 
the  dividends,"  &c.  Here  he  has  assigned  them ;  if  not  effectually, 
he  has  at  least  attempted  to  assign  them.  This  petition  itself  is  an 
attempt  to  procure  the  payment  to  be  made  to  another  person,  [ilfar- 
Un  V.  Ma/ugham^  14  Sim.  230 ;  s.  c.  8  Jur.  609 ;  Brandon  v.  AsUm, 
2  Y.  &  C.  C.  C.  24;  s.  c.  7  Jur.  10;  Stephens  v.  Jones,  4  Sim. 499; 
and  Rochford  v.  Hackmany  9  Hare,  475 ;  s.  c.  10  Eng.  Rep.  64,  were 
referred  to.] 

Prendergast,  in  reply. 

March  5.  Wood,  V.  C.  The  question  is,  whether  the  petitioner 
Kingsford  is  entitled  under  certain  instruments  which  have  been  exe- 
cuted in  his  favor  by  the  copetitioner  Christian  Stultz.  By  these 
instruments,  there  being  proceedings  in  the  ecclesiastical  courts,  dur- 
ing which  dividends  in  respect  of  Christian's  legacy  had  actually- 
become  due,  Christian  assigned,  so  far  as  he  lawfully  could  or  might| 
the  dividends  then  due.  The  question  is,  whether  such  an  assign- 
ment is  or  is  not  an  assignment  in  the  sense  which  I  am  bound  to 
give  the  words  in  the  will.  It  might  have  been  contended  success- 
fully that  the  words  in  the  will  only  apply  to  future  dividends,  and  to 
restrain  Christian  from  anticipating  or  encumbering  them,  if  it  had 
not  been  for  the  proviso  in  the  will  directing  that  the  trustees  are  to 
make  the  payments  at  monthly,  weekly,  or  other  periodical  intervals, 
as  they  shall  think  fit  The  obvious  intention  from  that  appears  to 
have  been,  that  the  dividends  should  remain  in  the  hands  of  the  execu- 
tors, and  that  they  should  have  an  absolute  discretionary  power  over 
them ;  and  what  he  intends  to  prevent  in  the  subsequent  clause  is, 
that  any  assignee  should  take  in  the  manner  he  has  provided  for  bis 
nephew  to  take,  for  if  the  nephew  could  assign,  and  the  assignee 
could  come  here  and  take  the  dividends,  there  would  be  no  longer 
any  discretion  in  the  trustees.  As  to  the  legality  of  the  provision 
there  is  no  doubt  With  respect  to  the  case  of  Rochford  ▼. 
Hackmanj  the  question  is,  how  long  is  the  property  to  endure,  and 
whether  you  cannot  limit  the  property,  so  that  upon  the  donee  doing 
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certain  acts  his  interest  shall  cease.  That  was  decided  in  Rochford 
V.  Hackman.  Then  here  there  was  a  limitation  over  in  case  of  the 
assignment  being  made.  The  assignment,  therefore,  would  not  only 
be  such  an  event  as  to  carry  over  the  interest  in  the  fund,  but  it 
would  interfere  with  the  discretion  which  the  testator  has  reposed  in 
the  trustees.  Therefore,  I  am  of  opinion,  that,  at  all  events,  Kings- 
ford  takes  no  interest  under  the  assignment ;  whether  it  operates  or 
not  as  a  forfeiture  of  Christian  Stulz's  interest,  it  is  incapable  of  con- 
ferring any  rights  upon  the  assignee.  I  do  not  think  that  the  words  "  so 
far  as  he  lawfully  can  or  may  "  are  very  material,  for  I  do  not  think 
the  assignor  had  any  interest  which  he  could  assign.  I  therefore 
shall  make  no  order  upon  this  petition,  \vhich  is  the  joint  petitiontof 
two  persons,  one  of  whom,  at  all  events,  has,  in  my  opinion,  no  right 
in  the  matter. 

April  23.  Another  petition  was  now  presented  by  Christian  Stulz 
alone.     The  trustees  had  paid  the  money  into  court 

Prendergast^  for  the  petitioner.  If  the  trustees  do  not  exerdse 
their  discretion  in  making  periodical  payments,  then  the  legatee  takes 
bis  annuity  in  the  usual  course  of  law,  namely,  at  the  usual  quarterly 
days  of  payment  The  fund  is  now  in  court,  and  the  court  will  not 
exercise  a  discretion  of  this  sort,  nor  ask  the  Accountant-General  to 
do  so.  The  petitioner  is,  therefore,  entitled  absolutely,  or  not  at  alL 
At  present,  he  asks,  in  the  first  place,  for  the  arrears  of  the  dividends 
due  before  this  attempt  at  alienation,  and  then  that  it  may  be  ordered 
that  the  future  dividends  be  paid  to  th§  petitioner.  The  three  inden- 
tures of  assignment  have  all  been  prepared  with  a  view  to  the  par- 
ticular provisions  in  this  will.  Salmon  v.  Dea/riy  3  Mac  &  G.  344 ; 
B.C.5  Eng.  Rep.  107. 

[Wood,  V.  C.  There  are  two  points  —  first  whether  an  entire  for- 
feiture has  been  worked  of  the  capital  and  all;  secondly,  whether  a 
forfeiture  has  been  worked  of  the  income  already  accrued  due.] 

Gr.  X.  JRussellj  fy  the  residuary  legatees.  The  case  does  not  stand 
simply  upon  the  indentures  of  assignment ;  these  proceedings  upon 
petition  must  also  be  weighed.  The  court  is  to  look  at  the  whole 
will.  Rockford  v.  Hackma/n  ;  Brandon  v.  Aston.  In  the  phrase,  ^  if 
be  shaU  attempt  to  anticipate  or  otherwise  assign  or  encumber  the 
same,"  the  words  "the  same"  refer  to  the  previous  words,  *ithe  divi- 
dends or  interest,  or  any  part  thereof."  The  last  petition  has  had  the 
very  effect  of  an  attempt  to  assign  ;  it  has  embarrassed  the  trustees  in 
the  execution  of  their  trust,  and  they  have  been  forced  to  pay  the 
money  into  court. 

[Wood,  V.  C.  The  argument  on  the  deed  was,  that  it  was  to 
operate  on  the  life-estate,  so  far  as  it  lawfully  could.  There  have 
been  cases  on  those  words  under  the  insolvent  acts ;  but  has  there 
been  any  case  in  which  there  has  been  an  attempt  t6  assign,  and  no 
order  made  ?     Leave  was  given  to  amend  the  last  petition!] 
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On  the  former  petition  no  order  was  made,  except  as  to  payment 
of  the  costs  out  of  the  fund. 

[Wood,  V.  C.  The  petitioner  may  get  over  the  deed,  although  I 
have  my  doubts  as  to  the  effect  of  that  upon  his  interest;  but  by  the 
deed  you  only  expressly  assign  what  you  lawfully  may.  But  part  of 
the  prayer  of  the  last  petition  was,  that  the  sum  might  be  paid  over 
to  your  copetitioner,  and  that  does  look  very  like  an  attempt  to 
assign  or  encumber.] 

Prendergast^  in  reply.  The  petition  goes  no  further  than  the 
deed ;  it  seeks  to  have  the  deed  carried  out ;  and  the  deed  only  assigns 
that  which  lawfully  might  be  assigned.  The  court  will  not  punish 
a  man  for  intanding  to  do  an  unlawful  act,  when  he  does  not  even 
carry  his  intentions  so  far  as  an  attempt  The  restraint  is  only  to  be 
placed  upon  future  dividends  —  we  only  ask  for  payment  of  dividends 
ahready  accrued  due.  If  we  were  to  ask  that  these  dividends  might 
be  paid  to  the  petitioner's  account  at  his  banker's,  that  would  be 
equally  an  assignment  as  much  as  the  present  transaction  is.  There 
is  no  limitation  over  of  the  dividends,  but  only  of  the  capital. 

Wood,  V.  C.  I  am  sorrv  to  construe  it  so,  but  I  think  there  is  a 
forfeiture  of  the  petitioner's  interest,  even  by  the  original  deed.  The 
words  are  very  strict  —  **  if  you  shall  attempt  or  endeavor."  There- 
fore you  are  neither  to  anticipate  future  payments,  nor  to  assign  or 
encumber  the  dividends  in  any  way.  The  two  things  are  kept  quite 
distinct  The  trustees  also  were  to  have  the  discretion  to  pay  yon 
monthly,  weekly,  &c,  or  in  aijy  way  which  they  thought  fit  —  only, 
in  the  whole  year  you  were  to  have  the  whole  dividends.  K  there 
had  been  no  gift  over,  the  case  might  have  been  different,  according 
to  the  doctrine  laid  dow^n  in  Brandon  v.  Robinson^  and  Rochford  v. 
Hackman^  But  here  there  is  a  gift  over  to  another  person  for  life,  with 
power  to  appoint  the  whole  corpus.  If  the  deed  be  looked  at,  it  is  sim- 
ply an  attempt  to  charge  the  interest  of  the  nephew.  It  begins  by  ex- 
pressing a  desire  to  do  so,  so  far  as  he  lawfully  can  or  may.  On  the 
occasion  of  the  former  petition,  I  held  that  the  assignee  could  take  no- 
tiiing,  because  all  that  the  deed  professed  to  give  was  so  much  as  the 
nephew  ooukL  assign  without  a  forfeiture ;  and  I  thought  the  nephew 
could  not  assign,  any  thing  without  forfeiting  the  whole.  I  purposely 
avoided  making  any  expression  of  opinion  beyond  that,  because  I 
hoped  that  some  accommodation  might  be  come  to ;  and  the  question 
was  not  then  before  me.  Holding,  as  I  do,  that  this  deed  was  an  at- 
tempt although  an  ineffectual  attempt,  to  pass  the  interest  of  the  peti- 
tioner, it  is  contended  that  it  does  not,  notwithstanding,  operate  as  a 
forfeiture  of  the  petitioner's  interest,  because  it  is  only  an  attempt  to 
pass  what  he  lawfully  might  part  with.  But  it  is  clearly  an  attempt  to 
pass*  something ;  he  could  pass  nothing  without  a  forfeiture.  The 
joint  petition,  however,  in  which  the  present  petitioner  joined  with 
his  assignee,  was  a  much  clearer  attempt  to  encumber ;  and  I  think 
that  the  petitioner  has  forfeited  all  his  rights  in  the  legacy  under  the 
wilL    I  shall  therefore  make  an  order  for  payment  of  the  past  divi- 
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dends  to  the  petitioner ;  and  as  to  the  corpus,  declare  that  it  is  to  go 
over  for  the  benefit  of  those  in  remainder,  nnless  the  petitioner  objects 
to  this  latter  part  being  ordered  upon  the  present  application.  It 
ought,  in  strictness,  to  be  made  on  a  substantive  application. 


The  Manchester  and  Stafford  Railway  Company  v.  How.* 

May  ^,1852. 

Absconding  Defendant —  Subsiiiuted  Service. 

Speed  moved  for  leave  to  serve  a  copy  of  the  bill  upon  the  wife  of 
the  defendant  The  affidavit  on  the  part  of  the  plaintiffs  stated  that 
vain  endeavors  had  been  made  to  serve  the  defendant,  and  that  it 
was  believed  he  was  keeping  out  of  the  way  to  avoid  service  and  pro- 
cess. 

Cope  V.  Russell,  2  Ph.  404 ;  15  &  16  Vict.  c.  86,  s.  6 ;  and  the  39th 
General  Order  of  the  8th  May,  1845,  were  referred  to. 

Wood,  V.  C.  It  has  been  held  that  a  general  keeping  away  is  to 
be  taken  as  a  keeping  away  to  avoid  the  process  of  the  court. 

Order  made.  - 


Peers  v.  Ceeley.* 

Febraai7  28, 1852. 

Mortgagor  and  Mortgagee  —  Powers  of  Sale  —  Redemption —  Costs. 

A  moftg^agee  had  a  power  of  sale,  and  of  retaining  his  costs,  chaises,  and  expenses.  He 
fold  \  bat  the  purchaser  resisted  the  completion  on  the  eround  of  misdescription.  Being 
adrised  by  counsel  that  the  objection  was  untenable,  he  filed  a  bill  for  specific  performance, 
which  was  dismissed  with  costs :  — 

Bdd^  upon  a  redemption,  that  he  conld  not  charge  the  costs  of  the  suit 

In  March,  1838,  some  copyhold  property  at  Blackwall  was  mort- 
gaged to  the  plaintiff  for  3,400t,  with  a  power  of  sale ;  and  it  was 
agreed,  ih^t  the  plaintiff,  out  of  the  proceeds  and  the  rents  and  profits, 
Bhould,  in  the  first  place,  retain  all  costs,  charges,  and  expenses  to  be 
incurred  and  defirayed  in  or  about  the  execution  of  any  of  the  powers 


^  1 7  Jar.  616.  •  *  15  Beavan,  209. 

23* 


Digitized  by  VjOOQ IC 


270  COURTS  OF  CHANCERY,  1853. 

Peers  v.  Ceelej. 

and  trasts  thereby  created,  or  in  anywise  relating  thereto,  and,  in  the 
next  place,  the  mortgage  money  and  interest 

The  mortgagor  b^me  insolvent,  and,  in  April,  1842,  the  plaintiff 
attempted  to  sell  the  property,  describing  it  as  a  very  valuable  copy- 
hold  property,  known  as  Ai^hton's  Wharf,  consisting  of  superior 
waterside  premises,  fii^t  rate  wharf  with  jetty,  &c. ;  and  a  printed 
plan  was  referred  to,  upon  which  was  delineated  a  jetty  projecting 
from  the  front  of  the  wharf  into  the  Thames. 

The  purchaser  refused  to  complete,  on  the  ground  that  the  jetty 
was  liable,  at  any  time,  to  be  removed  by  the  corporation  of  London. 
The  plaintiff  thereupon  instituted  a  suit  for  specific  performancei 
{Peers  v.  Lambert,)  which  was  dismissed  with  costs.    7  Beav.  546. 

The  plaintiff  filed  the  present  claim  for  a  foreclosure ;  and  he  now 
asked,  that  in  taking  the  accounts,  he  might  be  allowed  the  costs  of 
the  attempted  sale  and  of  the  former  suit  In  support  of  this  claim, 
an  affidavit  was  filed,  which  stated  as  follows:  — 

That  after  the  purchaser  had  made  the  objection  to  the  title  to  the 
jetty,  the  facts  w^e  laid  before  Mr.  Lewis  Duval  and  Mr.  John  Baily 
for  their  opinions ;  and  that  Mr.  Duval  was  of  opinion,  that  the  pur- 
chaser  was  not  entitled  to  rescind  the  contract  for  purchase,  on  the 
ground  here  suggested.  He  thought  that  it  would  be  considered,  that 
the  purchaser  did  know,  or  should  have  known,  what  was  the  usual 
interest  in  a  jettv  on  the  banks  of  the  river.  Mr.  John  Baily  gave 
the  following  opinion :  <'  I  strongly  incline  to  the  opinion,  that  the 
purchaser's  objection  is  not  such  as  to  enable  him,  on  the  ground 
stated,  to  rescind  the  contract ;  as  if  a  jetty  means,  as  I  presume  it 
does,  a  structure  raised  on  piles  driven  into  the  bed  of  the  river,  I 
think  the  purchaser  could  not  be  led  to  believe  that  such  structure 
was  of  copyhold  tenure,  especially  having  regard  to  the  manner  in 
which  the  word  'jetty'  is  introduced  into  the  particulars  of  sale.  I 
think  also,  that  the  purchaser  is  not  entitled  to  any  compensation  in 
respect  to  the  tenure  of  the  jetty,  which,  however,  I  should  conceive 
was  not  leasehold,  as  the  jetty  appears  to  remain  merely  by  suffer- 
ance." 

Uopd  and  Cankrienj  for  the  plaintiff  The  general  rule  is,  that 
where  reasonable  proceedings  are  bond  fide  taken  by  a  mortgagee  to 
make  a  security  available,  he  is  entitled  to  the  costs.  Ellison  v. 
Wrightj  3  Russ.  458 ;  but  here  the  case  is  stronger,  for  the  deed  con- 
tains an  express  stipulation  as  to  such  costs,  charges,  and  expenses. 
The  plaintiff,  if  he  had  waived  the  contract,  would  have  got  into  a 
contest  with  the  mortgagor;  he  acted  on  the  best  advice,  and  it  would 
have  been  a  breach  of  trust,  if,  after  receiving  that  advice^  he  had  not 
then  filed  the  bill.  The  difficulty  arose  from  the  n^ligent  description 
of  the  mortgagor  himsel£ 

PigoU  and  Ellis  were  not  heard. 

The  Master  op  the  Rolls.  I  think  the  plaintiff  is  not  entitled 
to  the  costs  of  the  suit  instituted,  against  Lambert,  which  was  dis- 
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missed  with  costs.  The  court  can  never  sanction  the  proposition, 
that  a  party,  having  acted  in  a  manner  which  the  court  has  decided 
to  be  improper,  can  protect  himself  by  showing  that  he  had  received 
bad  advice,  however  eminent  the  person  may  be  who  gave  it  That 
point,  if  it  can  have  any  weight,  ought  to  have  been  urged  at  the 
hearing  of  the  cause.  Nor  can  it  be  safely  or  properly  urged,  that  the 
suit  was  for  the  benefit  of  the  mortgagor;  ijf  so,  he  ought  to  have, 
been  asked  to  sanction  it.  There  is  no  evidence  that  he,  in  any  way, 
did  BO,  or  that  it  was  instituted  at  his  suggestion.  It  turns  out,  that 
the  suit  was  one  which  the  court  decided  to  be  improper,  and  that  it 
directed  the  present  plaintiff  to  pay  the  costs. 

ElHson  V.  Wright  is  distinguishable ;  there  it  was  proper  to  bring 
the  action  against'  the  surety,  but  it  was  rendered  unavailable  bv  the 
insolvency  of  the  defendant,  who  was  not  able  to  pay- that  which  the 
plaintiff  was  entitled  to.  The  plaintiff  was  right  in  instituting  the 
proceeding,  though  unable  to  make  it  available. 

I  cannot  hold  that  the  mortgagor  must  pay  the  costs  of  a  suit 
which  the  court  has  decided  to  nave  been  improperly  instituted,  and 
which  he  did  not  sanction. 


BOOTHBT  V.  BOOTHBY.^ 

Bfaich  4, 1852. 

Reversionary  Interest —  Setting  aside  Sale —  Costs* 

A  reTereioD,  expectaat  on  the  decease  of  a  person  aged  fifty-six,  without  issue,  was  sold  for 
30^  On  a  refei^nce,  the  Master  found,  taat  it  was  worth  350/.  The  sale  was  set  aside, 
but  the  purdiaser  had  his  costs  of  suit,  except  those  of  the  inquiry  before  the  Master  to 
ascertain  &e  yalne. 

In  1843,  William  Boothby,  being  entitied  to  some  property  expec- 
tant on  the  decease  of  Christopher  Boothby  without  issue,  sold  and 
conveyed  it  to  Christopher  Boothby  in  consideration  of  20/. 

At  the  time  of  the  purchase,  Christopher  Boothby  was  fifty-six 
years  of  age,  and  his  wife  fifty-three.  They  had  no  children,  and  had 
only  had  one  child,  /till-born,  eleven  years  previously.  Christopher 
Boothby  died  the  next  year,  in  1844. 

This  bill  was  filed  to  set  aside  the  transaction,  on  the  ground  of 
gross  firaud,  and  of  the  inadequacy  of  consideration  given  for  a  rever- 
sionary interest  At  the  hearing,  on  the  16th  of  January,  1849,  Sir 
L.  Shadwell  dismissed  the  bill  with  costs.^    The  plaintiff  appealed, 


*  15  Beavan,  212. 
^^  Boothby  v.  Boothby,  V.  C.  E.,  16th  January,  1849.     Sir  L.  Shadwell,  in  giving 
judgment,  said :  "  There  is  no  evidence  to  show  what  was  the  real  value  of  the  rever- 
sion ;  in  &ct,  it  would  have  been  difficult  to  have  given  any  fixed  value  of  such  a  revep* 
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and  Lord  Cottenham  reversed  the  decision,  (2  Hall  &  Twells,  214, 
and  1  Mac.  &  G.  604,)  dismissed  with  costs  so  much  of  the  plaintiff's 
bill  as  sought  to  set  the  deed  aside  for  fraud,  and  referred  it  to  the 
Master  to  ascertain  "what  was  the  fair  market  value,  on  the  7th  of 
June,  1843,  of  the  reversionary  interest  of  William  Boothby,  expec- 
tant on  the  decease  of  Christopher  Boothby  without  issue;"  the 
court  reserved  all  further  directions  and  the  rest  of  the  costs,  until 
the  Master  had  made  his  report 

The  Master  having  reported  that  the  market  value  was  3501.,  the 
cause  came  on  for  further  directions. 

Lloyd  and  NcUder,  for  the  plaintiff,  asked  that  the  transaction  might 
be  set  aside.  They  argued,  that  as  the  price  giten  was  only  one 
seventeenth  of  the  value  of  the  reversionary  interest,  "  this  was  a 
transaction  which,  if  the  whole  had  been  property  in  possessioDi 
would  have  come  within  that  degree  of  inadequacy  of  consideration 
which  has  been  considered  as  evidence  of' fraud;"  Davies  v.  Cooper^ 
5  Myl.  &  Cr.  277,  and  that  therefore  the  defendant  ought  to  pay  the 
general  costs  of  the  suit,  including  those  of  inquiry. 

Elmsleyy  contra,  argued  that  the  ordinary  rule  Was  applicable  to 
this  case,  which  was,  that  upon  setting  aside  a  sale  of  a  reversionary 
interest,  the  purchaser  stands  in  the  situation  of  a  mortgagee,  for  his 
principal,  interest,  and  costs ;  that  the  decision  of  Sir  John  Leach,  in 
Baker  v.  Bent^  1  Russ.  &  M.  224,  was  a  sufficient  justification  for  the 
defendant's  resistance  to  the  plaintiff's  claim ;  the  tenant  for  life 
might  possibly  have  married  again  and  had  issue,  in  which  case  llie 
purchase-money  would  have  been  lost 

The  Master  of  the  Rolls.  This  is  a  case  in  which  it  must  be 
admitted  that  there  was  no  fraud,  for  the  court  has  dismissed  so  much 
of  the  bill  as  sought  to  set  aside  the  purchase  for  fraud.  Though 
gross  inadequacy  is,  in  some  cases,  considered  evidence  of  fraud,  stilly 
in  this  case,  it  would  be  inconsistent  with  Lord  Cottenham's  decree 
to  consider  that  there  was  any  fraud  whatever. 

The  defendant  is  entitled  to  the  general  costs  of  the  suit,  but  -can- 
not have  the  costs  of  the  inquiry ;  for  after  Lord  Cottenham's  decision 
in  respect  of  Sir  John  Leach's  doctrine,  in  Baker  v.  Benty  the  defend- 
ant was  bound  to  know,  that  the  reference  could  only  result  in  one 
way.  • 

The  transaction  must  be  set  aside,  but  the  defendant  will  have  hia 
costs  of  suit,  except  those  of  the  reference. 


sion,  -which  depended  on  the  fact,  not  onlpr  of  die  tenimt  for  life  not  having  children  by 
his  present  wife,  but  upon  the  &ct  of  his  not  having  children  by  any  mture  wife  he 
might  marry  after  the  death  of  his  present  wife.  It  is  true  that  he  died  in  the  lifetime 
of  the  wife,  but  he  might  have  survived  her,"  &c  &c,  MS. 
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March  4, 1852. 

Demurrer — Efectment  Bill 

The  plilntiff  demised  a  number  of  small  leasehold  houses  to  the  defendant,  who,  having  com- 
mitted a  forfeiture,  the  plaintiff  reentered  and  determined  the  lease.  The  defendant  there- 
upon distrained  on  the  tenants,  and  prevented  the  plaintiff  taking  possession  and  repairing, 
and  the  plaintiff  apprehended  a  forfeiture.  The  defendant  had  also,  being  insolvent,  re- 
ceived the  rents;  and,  in  consequence  of  his  conduct,  the  property  had  become  greatly 
depredated,  and  some  of  the  houses  had  been  abandoned  by  the  tenants.  The  bill  prayed 
an  acconnt  of  the  rents,  an  injunction  to  restrain  the  defendant  from  receiving  Uie  rents 
and  distraining,  and  that  the  right  might  be  determined  under  the  court  A  general 
demurrer  was  allowed.  , 

This  case  came  on  upon  demurrer,  foi^  want  of  equity. 

According  to  the  statements  of  the  bill,  the  plaintiffs  were  seised 
in  fee  in  part  of  the  property,  and  were  lessees  of  other  part,  under  a 
lease  which  contained  a  proviso  for  reentry  and  forfeiture  on  breach 
of  a  covenant  io  keep  repaired. 

In  1849,  the  plaintiffs  demised  the  whole  property,  which  consisted 
pf  about  forty-four  small  houses,  to  the  defendant  for  twenty-one 
years.  The  defendant  covenanted  to  repair ;  and  the  lease  contained 
a  proviso  for  reentry  and  forfeiture  on  breach  of  covenant  to  repair. 

The  bill  stated,  that  the  defendant  having  committed  a  breach  of 
the  covenant  to  repair,  the  plaintiffs,  in  November,  1851,  reentered  on 
one  of  the  messuages  in  the  name  of  the  whole,  for  the  purpose  of 
putting  an  end  to  the  term,  and  the  plaintiffs  insisted  that  they  tlicreby 
put  an  end  thereto.  They  served  notices  on  the  tenants  that  the 
estate  of  the  defendant  had  ceased ;  but,  nevertheless,  the  defendant, 
insisting  that  the  lease  was  still  subsisting,  distrained  upon  several 
of  the  weekly  tenants  for  their  rents,  and  threatened  to  distrain  on 
the  others ;  and,  in  particular,  he  had  distrained  on  one  for  IO5.,  upon 
which  the  plaintiffs  replevied,  and  the  action  had  been  determined  in 
the  County  Court  in  favor  of  the  tenant 

That  afterwards,  for  the  purpose  of  vexatiously  harrassing  the  plain- 
tiffs, and  to  prevent  any  persons  occupying  the  houses  as  tenants  to 
the  plaintiffs,  and  thereby  to  injure  and  destroy  the  value  of  the  pro- 
perty, and  to  prevent  the  plaintiffs  from  performing  the  covenant,  the 
defendant  distrained  upon  several  weekly  tenants,  and  threatened  to 
sell  the  goods  taken.  That  the  tenants,  by  reason  of  povertv,  were 
unable  to  replevy,  their  goods,  and  in  consequence  of  the  plaintiffs 
having  incurred  an  expense  of  15/.  for  the  costs  of  the  former  action, 
the  plaintiffs  did  not  replevy. 

That  the  defendant  refused  to  allow  the  plaintiffs  to  take  posses- 
sion; that  the  plaintifis  were  thereby  unable   to  repair,  and  were 


1 15  Beavan,  215. 
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apprehensive  that  the  owners  of  the  leasehold  premises  would  reen- 
ter and  determine  the  plaintiffs'  interest  therein. 

That  the  defendant  had,  since  the  determination  of  his  estate, 
received  the  rents ;  that  he  was  in  insolvent  circumstances,  and  had 
absconded  to  avoid  service  of  process  to  recover  the  arrears  of  the 
rent  payable  by  him.  » 

That  by  the  conduct  of  the  defendant,  under  color  of  an  alleged 
title,  the  premises  had  been  greatly  depreciated,  and  some  of  the 
houses  had  been  abandoned  by  the  tenants,  and  the  plaintifis  were 
unable  to  prevent  the  same  being  irreparably  injured,  without  the 
assistance  of  this  court.  That  by  the  conduct  of  the  defendant,  the 
plaintiffs  were  put  in  great  danger  and  jeopardy,  lest  the  owner  of 
the  said  leasehold  premises  should  enter  upon  the  same,  and  deter- 
mine the  plaintiffs'  interest  therein. 

The  bill  prayed  an  account  and  payment  of  the  rents  received  by 
the  defendant  subsequent  to  the  reentry,  and  for  an  injunction  to 
restrain  him  from  receiving  the  rents  and  distraining  for  the  future ; 
and  if  the  court  should  be  of  opinion  that  any  proceedings  at  law 
ought  to  be  taken,  for  the  purpose  of  ascertaining  whether  the  said 
demise  had  been  avoided,  then  that  such  proceedings  might  be  taken 
accordingly,  under  the  direction  of  the  court ;  and  that  in  the  mean 
time,  the  defendant,  his  agents,  and  servants,  might  be  restrained,  by 
the  order  and  injunction  of  the  court,  from  intermeddling,  or  interfer- 
ing, with  the  tenants,  and  for  a  receiver. 

To  this  bill  the  defendant  demurred  for  want  of  equity. 

R.  Palmer  and  W,  W.  Cooper^  for  the  demurrer. 

The  Master  of  the  Rolls  called  on  the  other  side  to  support  tihe 
biU. 

Elmsley  and  Woodroffe^  in  support  of  the  bill. 

This  is  not  an  ejectment  bill,  but  one  which  may  be  supported  on 
several  distinct  grounds  of  equity. 

First  The  court  interferes,  "  by  restraining  the  assertion  of  doubt- 
ful rights  in  a  manner  productive  of  irreparable  damage."  Lord 
Redesdale's  Treaties,  page  5. 

Secondly.  The  court  will  not  permit  a  tresspass  under  color  of 
title,  if  productive  of  irreparable  injury.  Here  the  defendant,  who  is 
insolvent,  by  his  wrongful  interference  with  the  property,  under  a 
pretended  title,  prevents  the  plaintiffs  performing  the  covenants  to 
repair,  and  renders  them  liable  to  a  forfeiture  of  the  leasehold  part 
of  the  property.  He  also  destroys  the  value  of  the  property,  by 
molesting  the  tenants  and  driving  them  from  their  houses. 

Sir  James  Wigram  said,  "  It  is  now  clearly  settled  that  in  the  case 
of  trespass  under  color  of  title,  when  the  mischief  apprehended  is  irre- 
parable, the  jurisdiction  of  the  court  exists  to  grant  an  injunction ; 
and  whether  the  mischief  be  irreparable  or  not,  it  ought,  by  decree  at 
least,  if  not  by  motion,  to  extend  and  apply  the  jurisdiction  of  pre- 
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ventive  justice  to  all  cases  of  trespass,  in  which  damages  would  be 
an  inadequate  and  uncertain  remedy,  and  the  protection  of  the  right 
in  specie  the  only  mode  of  doing  complete  justice  betweeq  the  par- 
ties." The  North  Union  Railway  Company  v.  TTie  Bolton  and  PreS" 
ton  Railway  Company^  3  Railway  Cases,  345.  The  present  case 
comes  within  this  definition  of  the  law,  and  the  court  will  therefore 
lend  its  aid  to  prevent  the  destruction  of  the  property  pending  the 
litigation. 

Thirdly.  The  court  interferes  by  putting  a  bound  to  vexatious  and 
oppressive  litigation,  and  prevents  unnecessary  multiplicity  of  suits. 
Bedesdale,  page  6.  Here,  by  constantly  distraining  on  forty-two  ten- 
ants, a  raultipUcity  of  replevy  actions  will  arise,  the  costs  of  which 
the  defendant  is  unable  to  pay.  These  proceedings  ought  to  be 
stayed,  and  the  right  determined  once  for  all. 

Fourthly.  The  defendant  is  in  receipt  of  the  rents  belonging  to  the 
plaintiffs,  and  the  account  asked  is  therefore  a  sufficient  equity  to  sup- 
port this  bill. 

The  Master  of  the  Rolls.  I  think  that  this  bill  proceeds  altoge- 
ther on  a  misapprehension.  The  state  of  the  case  is  this:  The  plain- 
tiffs are  the  owners  of  an  estate,  part  of  it  in  fee-simple,  and  part  as 
lessees,  for  a  long  term  of  years.  This  was  let  to  the  defendant,  who 
has  underlet  it  to  a  considerable  number  of  tenants.  The  defendant 
having  committed  a  breach  of  covenant,  the  plaintiffs,  as  they  say, 
put  an  end  to  the  defendant's  underlease,  and  gave  notice  to  the 
tenants  to  pay  them  their  rents.  The  defendant,  insisting  that  the 
underlease  is  still  subsisting,  distrains ;  whereupon  the  plaintiffs  re- 
plevy, and  various  other  legal  proceedings  -  have  taken  place,  which 
may  have  been  injurious  to  the  tenants.  The  plaintiffs  come  here 
against  the  defendant,  their  lessee,  not  one  of  the  occupying  tenants 
being  parties  to  the  suit,  and  ask  an  account  of  the  rents  received  by 
the  defendant,  for  an  injunction  against  distraining,  and  that  legal 
proceedings  may  be  taken,  under  this  court,  to  ascertain  the  rights  of 
the  parties. 

The  grounds  on  which  Mr.  Elmsley  has  put  the  case  are  four:  First, 
he  says,  that  the  court  will  restrain  the  assertion  of  doubtful  rights  in 
a  manner  productive  of  irreparable  injury.  Nothing  is  more  easy 
than  to  take  a  general  proposition  from  the  books,  and  then  say,  ^  this 
is  a  case  within  the  rule."  The  propositions  in.  Lord  Redesdale's  book 
are  necessarily  stated  with  great  generality,  and  you  must  have  regard 
to  the  particular  cases  on  which  the  general  rule  is  founded.  What 
is  meant  in  a  case  of  this  description  ;  where  there  is  a  dispute  in  the 
Ecclesiastical  Court  as  to  right  to  administration,  the  court  interposes, 
and  by  taking  possession  of  the  property,  prevents  either  party  wast- 
ing the  assets  until  the  title  has  been  determined.  This  is  an  illus- 
tration of  what  is  stated.  The  present  is  not  a  case  of  a  doubtful 
right,  because  the  statements  in  the  bill  leave  no  question  that  the 
plaintiffs  have  the  legal  right,  and  that  the  defendant  has  no  right  at 
all;  and  it  is  further  stated  in  the  bill  that  the  plaintiffs  are  in 
possession  of  the  property. 
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Secondly.  It  is  said,  that  the  court  will  not  allow  a  trespass,  an>- 
der  color  of  title,  when  the  mischief  is  irreparable ;  and  the  case  of 
The  North  Union  Railway,  which  is  perfectly  good  law,  is  cited ;  but 
it  has  no  application  to  the  present  case.  The  court  will  not  allo>v 
such  a  trespass  as  this :  —  If  one  person  is  in  possession,  it  will  not 
allow  another,  under  color  of  title,  to  enter  and  cut  down  the  timber, 
until  he  has  established,  at  law,  his  right  to  the  estate.  Here  the 
defendant  is  committing  trespass,  not  on  the  plaintiffs,  but  on  the 
tenants,  who  are  not  parties  to  the  suit.  The  case  is,  that  the  defend- 
ant IS  injuring  the  tenants  of  the  plaintiffs,  whp  do  not  complain  ; 
the  plaintiffs  say,  they  are  very  poor,  and,  by  this  course  of  (proceeding, 
they  will  not  be  able  to  get  their  rent  either  from  them,  or  from  the 
defendant,  because  he  is  insolvent^ 

Thirdly.  It  is  said,  that  this  court  will  prevent  a  multiplicity  of 
suits ;  but  replevin  is  the  action  of  the  tenants,  and  not  of  the  land- 
lord, and  therefore  this  bill  seeks  to  stay  actions  between  the  tenants 
and  a  third  party. 

The  fourth  point,  as  to  the  account,  is  equally  untenable.  To  main- 
tain a  suit  for  an  account,  there  must  be  cross  accounts  or  mutual 
dealings ;  and,  when  all  the  payments  are  on  one  side,  it  is  never 
allowed,  unless  there  is  something  like  a  fiduciary  relation  between 
the  parties,  as  in  the  case  of  an  agent  or  steward.  To  say  that  you 
are  entitled  to  an  account  because  your  tenant  has  wrongfully  received 
the  rents,  after  his  tenancy  has  expired,  would  be  asserting  that  which 
is  altogether  contrary  to  the  practice  and  principles  of  this  court. 
Here  there  is  nothing  more  than  a  succession  of  legal  rights,  which 
mu^t  be  determined  in  a  court  of  law ;  and  if  the  court  were  to  make 
a  decree  in  this  case,  there  is  no  instance  of  disputed  legal  rights  in 
which  it  might  not  equally  interfere. 

I  am  of  opinion  that  this  demurrer  must  be  allowed.' 


.  Drosier  v.  Brereton.* 
December  2,  1851. 

Trustee  —  Breach  of  Trust —  Voluntary  TnisL 

Trustees  lent  trust  moneys  on  a  second  mortgage  of  house  property  greatly  out  of  repair,  and 
the  principal  part  was  lost :  — 

Bdd^  that  they  were  liable  as  for  a  breach  of  trust,  notwithstanding  a  tnistee  indemnity 

1  The  insolvency  of  the  defendant  can  give  no  equity.  Rawson  t.  SsmtieZ,  Cr.  h 
ph.  175. . 

*  See  Jones  v.  JoneSy  3  Mer.  161 ;  Davenport  v.  Davenport^  7  Hare,  217;  Webster  T. 
The  South-Eastern  Railway  Company ^  I  SinL  (k.  s.)  272 ;   s.  c.  1  Eng.  Rep.  204. 

3  15  Beavan,  221. 
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daose  declaring  they  should  not  be  liable  for  the  insufficiency  or  deficiency  in  value  of  any 
securities,  except  through  their  wilful  default. 

In  diarging  trustees  for  breaches  of  trust  and  the  costs  of  suit,  it  is  immaterial  how  the  trust 
was  created,  and  whether  for  valuable  consideration,  or  by  the  voluntary  gift  of  the  trustees 
themselves. 

In  January,  1827,  Thomas  Drosier,  a  farmer,  became  bankrupt, 
whereupon  two  friends,  Brereton  and  puck,  in  order  to  assist  his  fam- 
ily, purchased  the  stock  and  crops  from  his  assignees,  and  therewith 
continued  to  carry  on  the  business,  at  their  own  risk  and  expense,  till 
Michaelmas,  1827.  They  then  sold  off  the  stock,  and,  in  consequence 
of  a  fortunate  harvest,  they  realized  a  profit  of  about  1,400/.,  which 
they  invested  in  several  mortgages  at  five  per  cent 

In  September,  1829,  a  deed-poll  was  executed  by*  Brereton,  Buck, 
and  Stokes,  (who  was  then  introduced  into  the  matter,)  whereby  they 
agreed  and  admitted  that  they  would  stand  possessed  of  a  sum  of 
1,000/.  upon  trust,  to  be  invested  in  the  funds  or  "  on  real  securities," 
and  receive  the  dividends  and  pay  the  same  to  Drosier  and  wife  for 
life,  and  afterwards  to  pay  the  capital  to  their  children. 

The  deed  contained  a  proviso,  whereby  "it  was  declared  and 
agreed,"  that  the  trustees  should  be  chargeable  only  for  such  moneys 
as  they  should  actually  receive,  notwithstanding  their  signing  any 
receipt  for  the  sake  of  conformity ;  and  that  any  one  should  not  be 
answerable  for  the  other  of  them,  or  for  the  acts,  receipts,  payments, 
neglects,  or  defaults  of  the  others  of  them,  but  each  for  his  own  acts, 
&c,  respectively ;  and  that  they  respectively  should  not  be  answera- 
ble for  any  banker,  &c., "  nor  for  the  rise  or  fall  in  the  prices  or  value 
of  stocks,  or  the  insufficiency  or  deficiency  in  the  title  or  value  of  any 
security  or  securities,  stocks,  or  funds,  in  or  upon  which  the  said  trust 
moneys,  or  any  part  thereof,  should  be  placed  out  or  invested ;  nor  for 
any  other  misfortune,  loss,  or  damage  which  might  happen  in  the 
execution  of  the  trusts,  or  in  relation  thereto,  except  the  same  should 
happen  by  ot  through  their  own  wilful  default  respectively." 

The  income  of  the  whole  fund  was' paid  to  Mr.  Drosier  for  life,  and 
after  his  death  to  his  widow. 

In  1839,  one  of  the  mortgages  for  500/.  having  been  paid  off,  the 
money  was  re-invested  in  the  name  of  the  three  trustees^  on  a  mort- 
gage from  one  Ooggs. 

Goggs  not  having  paid  the  interest,  the  trustees,  in  1848,  instituted 
an  inquiry  as  to  the  value  of  the  property  on  which  the  500/.  had  been 
invested,  and  the  circumstances  of  Mr.  Goggs ;  and  it  was  then  dis- 
covered, that  the  property  consisted  principally  of  buildings,  which 
had  become  greatly  out  of  repair,  and  was  also  subject  to  a  prior 
mortgage  for  250/.  The  answer  stated,  that  from  the  circumstances 
of  Ooggs,  it  appeared  highly  probable  that  he  could  not  pay  the  sum 
of  500/.,  but  he  offered  to  pay  130/.  if  the  trustees  would  release  the 
estate  from  the  mortgage.  The  trustees,  having  consulted  persons  as 
to  the  state  of  the  property  and  the  circumstances  of  Ooggs,  were 
advised,  that  it  would  be  prudent  in  them  to  accept  that  offer,  and  to 
release  the  estate  from  the  security  on  payment  of  130/.,  which  they 
accordingly  did. 

VOL.  XIX.  24 
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By  this  arrangement  the  sum  of  370/.  was  lost 

The  bill  was  instituted  by  Mrs.  Drosier,  to  make  the  trustees  and 
their  representatives  responsible  for  the  loss  which  had  occurred. 

The  defendants  insisted  that  the  1,000/.  was  a  free  gift,  and  that 
there  was  no  declaration  of  trust  beyond  that  sum,  an^  they  relied  on 
the  trustee  indemnity  clause. 

Selwyn  and  Alderson,  for  the  plaintiff,  contended,  that  it  had  been 
made  out  that  the  whole  fund  had  been  devoted  to  the  trust,  and  that 
the  money  not  being  forthcoming,  and  no  sufficient  excuse  being 
offered  for  its  loss,  the  trustees  were  responsible.  They  asked  for  the 
costs  of  suit. 

Elmsley  and  Ferrers^  for  Brereton,  argued,  that  the  moneys,  in  the 
first  instance,  clearly  belonged  to  Buck  and  Brereton,  and  that  the 
declaration  of  trust  extended  no  further  than  the  1,000/.  which  the 
defendants  had  voluntarily  devoted  to  the  family,  but  that  they  had 
contracted  no  obligation  to  hold  the  remaining  400/.  in  trust  for  the 
plaintiff. 

Secondly,  that  the  loss  had  occurred  by  inevitable  accident,  and 
that  the  trustees  were  relieved  by  the  trustee  indemnity  clause,  for  the 
benefit  of  which  they  had  expressly  stipulated ;  and  that  in  a  case  where 
the  plaintiff  could  only  claim  through  the  free  gift  of  the  defendants, 
this  court  ought  not  to  act,  either  as  to  the  capital  or  costs,  with  the 
same  degree  of  strictness  as  in  the  case  of  parties  who  were  purchas- 
ers of  the  trust  fund  for  a  valuable  consideration.  Bayley  v.  Boulcott, 
4  Russ.  345. 

Glasse  and  Toller^  for  the  representatives  of  Buck. 

The  Master  of  the  Rolls.  This  is  a  very  painful  case ;  but  all 
the  court  has  to  do,  is  to  see  whether  the  relation  of  trustee  and  ces^ 
iui  que  trust  has  been  created,  and  then  whether  any  breach  of  trust 
has  been  committed.  The  defendants,  acting  purely  for  the  sake  of 
the  bankrupt's  family,  and  in  order  to  preserve  something  for  their 
benefit,  bought  the  stock,  carried  on  the  farming  business,  and  made 
a  considerable  sum  of  money.  This  they  applied  to  the  benefit  of 
the  family,  though  they  might,  if  they  pleased,  have  bought  it  for  their 
own  use,  and  have  applied  the  profits  for  their  own  benefit 

As  to  the  first  question,  whether  the  relation  of  the  trustee  and 
cestui  que  trust  was  created,  I  must  say  I  have  no  doubt  that  it  was. 
The  deed  and  the  admission  read  from  the  answer  of  Brereton,  that 
the  whole  fund  was  derived  from  that  source,  and  was  to  be  applied 
for  the  benefit  of  the  family,  shows  that  the  relation  of  trustee  and 
cestui  que  trust  was  created,  and*  that  the  profit  produced  by  carrying 
on  the  farm  was  to  be  applied  for  the  benefit  of  Drosier  and  his 
family. 

When  the  relation  of  trustee  and  cestui  que  trust  is  once  created,  it 
is  immaterial  what  may  have  been  the  consideration  for  it  There 
appears  to  have  been  no  legal  consideration  in  this  case,  for  these  two 
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gentlemen  acted  merely  from  motives  of  kindness  and  liberality ;  but 
if  a  fund  subject  to  a  trust  is  afterwards  dissipated,  the  trustees  are 
as  much  responsible  when  the  trust  has  been  voluntarily  created  by 
them,  as  when  created  for  valuable  consideration. 

The  case  o£  BayLey  v.  BoulcoH  does  not  apply.  In  that  case,  a 
legatee  expressed  by  parol  an  intention  of  creating  a  voluntary  trust 
in  favor  of  her  daughter,  and  she  directed  a  deed  to  be  prepared  for 
that  purpose;  but  when  it  was  brought  to  her,  she  said  she  had 
changed  her  mind,  and  refused  to  executeit.  The  question  there  was, 
whether  the  instructions  for  the  deed  constituted  the  relation  of  trustee 
and  cestui  que  trust;  and  it  was  held  that  it  did  not,  the  intention 
being  incomplete. 

The  relation  of  trustee  and  cestui  que  trust  having  been  created,  the 
next  question  to  consider  is,  what  was  the  subject-matter  of  the  trust 
Mr.  Elmsley  contends  it  was  only  1,000/.,  and  he  refers  to  the  deed- 

¥>11,  which  recites  that  the  parties  had  in  their  hands  a  sum  of  1,000/. 
his  states  that  they  were  trustees  for  1,000/.,  but  does  not  negative 
the  fact  that  they  were  trustees  for  a  larger  sum.  This  might  have 
been  a  portion  only  of  the  trust  fund.  I  find  that  the  three  trustees 
have  invested  money  in  their  joint  names  to  the  amount  of  1,400/.,  of 
which  the  1,000/.  is  part ;  and  I  cannot  therefore  doubt  that  the  sub- 
ject-matter consisted  of  this  1,400/.  The  plaintiff  might  have  had  an 
inquiry  as  to  what  the  trust  fund  consisted,  for  the  purpose  of  after* 
wsurds  fixing  the  defendants ;  but  I  do  not  direct  any  such  inquiry, 
because  she  does  not  ask  it 

Next,  in  determining  whether  a  breach  of  trust  has  been  committed, 
the  conduct  of  the  trustees  must  be  regarded  in  the  same  way,  whe- 
ther the  trust  was  created  for  valuable  consideration  or  from  motives 
of  benevolence.  It  appears  that  part  of  the  money  was  invested  on 
a  second  mortgage  of  house  property,  and  the  500/.  only  produced 
130/.  I  have  no  doubt  that  it  was  a  breach  of  trust  to  lend  this  mo- 
ney on  a  second  mortgage  of  house  property,  and  I  must  declare  both 
Brereton  and  the  estate  of  Buck  liable. 

As  to  the  costs,  I  feel  great  pain  in  making  the  defendants  pay 
them,  because  the  fund  was  voluntarily  provided  by  them  for  the 
benefit  of  this  family.  At  the  same  time,  the  rule  of  the  court  is  in- 
flexible, that  in  cases  of  breaches  of  trust,  the  trustees  must  pay  the 
costs  of  a  suit,  to  repair  a  breach  of  trust.  I  cannot  make  any  dis- 
tinction between  trustees  created  voluntarily  and  those  created  for 
▼ahaable  consideration  ;  and  this  suit  having  been  rendered  necessary 
by  their  resistance  to  the  rightful  demands  which  have  been  estab- 
lisbed  in  this  suit,  the  defendants  must  pay  the  costs. 
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Cave  v.  CaveJ 
February  25,  and  liarch  30, 1853. 

Ward  of  Court  —  Settlement — Lapse  of  'Hme. 

In  1839,  A.  B.  married  a  ward  of  conrt  withont  its  sanction :  — 

Hdd^  in  1852,  that  notwithstanding  the  lapse  of  time  the  conrt  possessed  the  same  power 
over  the  parties,  which  it  would,  hare  had  on  an  application  shortly  after  the  marriage,  and 
which  it  possesses  in  every  case  of  the  marriage  of  a  ward  of  court  withont  the  sanction  of 
the  court,  subject,  nevertheless,  to  the  due  protection  of  the  rights  and  interests  of  persons 
who  have  come  into  e»e  since  that  period. 

A  marriage  settlement,  the  husband  being  adult  and  the  wife  a  minor,  is  binding  on  the  fir- 
mer, though  not  on  the  latter. 

In  1839,  A.  B.  married  a  ward  of  conrt  withont  leave:  articles  were  execnted  both  before 
and  after  tiie  marriage.  In  1840,  a  reference  was  made  to  approve  of  a  settlement,  bnt 
nothing  was  done  iSpreon.  In  1850,  the  parties  executed  a  settlement  of  the  wife's  real 
estate  withont  the  sanction  of  the  conrt  In  a  suit  instituted  by  the  wife  to  annnl  the 
articles  and  confirm  the  settlement :  — 

Hdd,  in  1852,  that  the  power  of  the  court  was  not  affected  by  the  lapse  of  time,  that  the  par- 
ties coming  to  the  conrt  had  given  it  authority  to  do  what  was  right,  and  that  a  reference 
must  be  made  to  the  Master  to  report  as  to  the  propriety  of  the  settlement  of  1850,  and 
whether  it  ought  to  be  varied,  and  to  approve  of  a  settlement  of  the  wife's  personal  estaM. 

This  case  was  argued  by 

Lloyd^  for  the  plaintiff)  Mrs.  Cave. 

U.  Palmer^  for  Mr.  Cave. 

Roupell  and  Piggott^  for  trustees. 

Follett^  for  the  children. 

The  Master  of  the  Rolls  reserved  his  judgment 

The  Master  of  the  Rolls.  This  is  an  amicable  suit,  instituted 
by  a  married  woman,  by  her  next  friend,  against  her  husband  and 
children,  and  certain  persons  named  as  trustees  in  an  instrument  exe- 
cuted shortly  after  her  marriage  with  the  defendant  The  object  of 
this  suit  is,  to  obtain  a  declaration  of  the  court,  that  two  indentures, 
of  the  22d  February,  1839,  and  the  5th  of  April,  1839,  were  inopera- 
tive and  of  no  effect  against  the  plaintiff,  and  that  a  settlement  en- 
tered into  on  the  27th  of  May,  1850,  of  her  real  estate,  may  be  de> 
declared  to  be  binding  on  her,  and  for  a  reference  to  the  Master  to 
approve  of  a  proper  settlement  of  her  personal  estate. 

The  facts  of  this  case  are  peculiar.  The  female  plaintiff  was  a 
ward  of  court,  having  been  made  so  by  a  bill  filed  in  February,  1829. 

1 15  Beavan,  227. 
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The  marriage  took  place  in  Febmary,  1839,  ten  years  afterwards, 
and  although  the  husband  was  informed  that  the  plaintiff  was  a  ward 
of  court,  yet  he  was  assured  by  some  of  the  relations  of  the  lady  that 
this  information  was  erroneous,  and  the  marriage  took  place  with  their 
consent  The  lady  was  an  infant  at  the  time  of  the  marriage,  and 
incapable  of  entering  into  any  binding  contract.  On  the  22d  of  Fe- 
bruary, 1839,  articles  were  executed  prior  to  the  marriage,  by  which 
the  husband  covenanted  to  pay  20,000^  to  trustees,  and  to  settle  the 

Eoperty  of  the  lady  upon  herself,  in  such  a  manner  as  to  give  her  a 
ie-estate  in  the  whole,  subject  to  which  she  was  to  have  a  general 
power  of  appointment  by  deed  or  will,  and  in  default,  the  husband 
was  to  have  a  life-estate  in  the  whole  property ;  after  which,  a  gene« 
ral  power  of  appointment  was  vested  jointly  in  the  husband  euid 
wife ;  and  in  default  of  the  exercise  of  this  power,  the  property  was 
given  to  the  children  of  the  marriage,  and  in  default  of  children,  to 
the  survivor  of  the  husband  and  wife. 

The  marriage  took  place  in  Scotland,  four  days  after  the  execution 
of  the  articles.  Subsequently,  on  the  5th  of  April  following,  fresh 
articles  were  entered  into,  by  which  the  general  power  of  appoint- 
ment t6  the  wife  was  taken  away,  or  rather  transferred  and  given  to 
her,  only  in  default  of  children  of  the  marriage,  and  the  estate  to  the 
husband  was  limited  to  him  till  death,  bankruptcy,  or  insolvency ;  in 
other  respects  it  remained  unaltered.  The  day  after  the  execution 
of  the  second  articles,  the  form  of  the  marriage  ceremony  was  gone 
through  in  England. 

In  I)ecember,  1839,  an  order  of  reference  to  the  Master  was  made, 
to  inquire  whether  a  valid  marriage  had  been  solemnized ;  and  in 
January,  1840,  an  order  of  reference  was  sent  to  the  Master,  having 
reference  to  the  proper  settlement  to  be  executed.  Early  in  1841, 
Mr.  Cave  became  bankrupt;  and  in  March,  1841,  the  Master  made 
bis  report,  stating  that  a  valid  marriage  had  taken  place  on  the  26th 
of  February,  1839,  and  suggested  several  variations  to  be  made  in  the 
settlement.    Nothing,  however,  was  done  on  this  report 

Afterwards,  a  considerable  sum  of  money  was  realized,  as  the  result 
of  a  compromise  in  a  suit  instituted  in  respect  of  the  covenant  given 
by  the  husband  in  the  marriage  settlement  This  sum  amounted  in 
the  whole  to  13,225^ ;  and  since  then,  the  wife  has  become  entitled  to 
considerable  real  estate. 

Mr.  and  Mrs.  Cave,  on  the  27th  of  May,  1850,  executed  a  settle- 
ment^ which  was  duly  acknowledged  by  the  wife  under  the  statute, 
according  to  the  trusts  of  which,  during  the  joint  lives  of  the  husband 
and  wife,  half  of  the  rents  are  to  be  paid  to  the  wife  for  her  separate 
use  for  her  life,  and  the  remaining  half  to  the  husband  for  his  life,  with 
remainder  to  the  survivor  for  life.  The  settlement  then  gives  a  joint 
power  of  appointment  to  the  husband  and  wife,  in  favor  of  the  chil- 
dren of  the  marriage ;  and  in  default  of  appointment,  the  estate  is 
limited  to  go  to  the  children  as  tenants  in  common  in  tail,  with  cross 
remaipders  in  tail ;  and  in  default  of  such  children,  to  the  survivor  of 
the  husband  and  wife  id  fee,  with  a  proviso,  that  in  case  of  the  second 
marriage  of  the  wife,  the  limitation  of  half  of  the  estate  will  be  in 
^  24' 
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favor  of  the  issue  of  the  first  marriage.  Besides  this,  the  settlement 
contains  a  power  to  the  trustees  to  raise  5,000/.  by  mortgage  on  the 
estate,  for  the  purpose  of  working  a  quarry  on  it  —  a  considerable 
sum  of  money,  it  is  to  be  observed,  on  an  estate  the  rental  of  which 
is  said  to  be  between  500Z.  and  600/.  per  annum,  and  to  be  employed 
in  a  very  precarious  speculation. 

The  object  of  the  suit  is  to  obtain  the  sanction  of  the  court  to  the 
annulling  of  the  two  first  articles,  and  to  the  confirmation  of  the  set- 
tlement of  1850.  There  is,  undoubtedly,  great  difficulty  in  all  cases  of 
this  description  ;  when  a  lady  marries,  being  an  infant  at  the  time, 
whether  she  be  or  be  not  a  ward  of  court,  no  deed  executed  at  that 
time  can  bind  her,  although  the  deed,  if  executed  by  her  husband, 
will  be  binding  upon  him ;  and  accordingly,  cases  have  arisen,  where 
an  infant  ward  of  court  has  married  with  the  sanction  of  the  court, 
but  has  died  before  attaining  twenty-one,  and  consequently,  before 
executing  any  deed  sanctioned  by  the  court,  in  which  cases,  the 
rights  of  third  persons  have  been  held  to  be  established  hj  the  pro- 
ceedings which  have  taken  place.  I  am,  however,  of  opinion,  that 
when  the  court  has  approved  of  a  settlement,  and  the  parties  to  it, 
after  having  attained  their  full  age,  have,  under  the  sanction  and  by 
the  direction  of  the  court,  executed  that  settlement,  this  court  will 
not  permit  those  parties  afterwards  to  repudiate  that  settlement,  bat 
will  compel  them  to  carry  into  execution  and  give  efiect  to  the  pro- 
visions  of  it,  as  far  as  they  are  able  to  do  so. 

This,  however,  is  not  the  present  case;  for  here,  although  a  con- 
tempt of  court  was  undoubtedly  committed,  by  the  marriage  without 
the  sanction  of  this  court,  yet  no  settlement  has,  in  fact,  been  ap- 
proved by  or  executed  with  the  authority  or  sanction  of  this  court 
In  truth,  the  parties  have  been  desirous  of  dispensing  with  such 
sanction ;  nor  would  they,  it  is  obvious,  have  now  sought  to  obtain 
it,  had  it  not  been  evident,  that  in  the  existing  state  of  things,  a  good 
title  could  not  have  been  made  without  the  authority  and  assistance 
of  this  court.  It  remains  to  be  considered,  what  power  this  court 
possesses  over  the  parties  to  the  suit,  and  in  what  manner  this  power 
if  any,  ought  to  be  exercised.  I  am  of  opinion,  that  notwithstand« 
ing  the  lapse  of  time  which  has  occurred,  the  court  possesses  the 
same  power  over  the  parties,  which  it  would  have  had  on  the  appli* 
cation  shortly  after  the  carriage,  and  which  it  possesses  in  every 
case  of  the  marriage  of  a  ward  of  court  without  the  sanction  of  the 
court,  subject,  nevertheless,  to  the  due  protection  of  the  rights  and 
interests  of  persons  who  have  come  into  esse  since  that  period. 

Besides  this,  I  am  of  opinion  that  these  parties  coming  here  to 
obtain  the  sanction  of  the  court,  have  given  authority  to  the  court  to 
do  what  is  right  and  proper  in  this  matter,  having  regard  particularly 
both  to  the  lady  herself  and  to  the  issue  of  the  marriage. 

I  am  further  of  opinion,  that  this  authority  must  be  exercised,  in 
this  case,  as  it  would  have  been  in  any  ordinary  case,  and  that  accord- 
ingly, I  must  have  the  assistance  of  the  Master  to  consider  what  is 
proper  to  be  done  in  this  matter. 

I  must  therefore  direct,  that  it  be  referred  to  the  Master  in  rotation 
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to  consider  and  report,  whether  the  settlement  of  the  27th  of  May, 
1850,  is  a  fit  and  proper  settlement  of  the  real  estate  of  the  plaintiff, 
or  whether  the  same  ought  to  be  varied  in  any  and  what  respects. 
And  that  the  Master  may  also  approve  of  a  proper  settlement  of  the 
personal  estate  of  the  plaintiff,  or  to  which  the  defendant,  T.  S.  Cave, 
may  be  possessed  or  entitled  in  her  right  And  that  he  may  also 
inquire  and  report  what  sum  of  money  has  arisen  from  the  covenant 
of  the  defendant,  T.  S.  Cave,  contained  in  the  articles  of  the  22d  of 
Februarv,  1839,  and  whether  the  same  is  subject  to  any  and  what 
binding  limitations  in  favor  of  any  and  what  person ;  and  the  Master 
is  to  approve  of  a  proper  settlement  of  the  same,  or  of  so  much 
thereof  as  are  not  to  be  settled,  with  liberty  to  state  any  circum- 
stances specially.^ 


Hamilton  v.  Baldwin. 

March  4, 1S52. 

Annuity  —  Policies  —  Bequest. 

A  testatrix  being  entitled  to  an  annuity  daring  the  life  of  B,  effected  an  asinianoe  on  B't 
life,  and  bequeathed  the  annait/  to  C*  — 

Biid  that  the  policy  did  not  pass. 

In  July,  1820,  an  annuity  of  70/*  was  granted,  in  consideration  of 
600/.,  payable  during  the  life  of  Mary  Telansier,  and  secured  by  an 
assignment  of  a  life-interest  in  money  in  the  funds.  At  the  same 
time  a  policy  of  assurance  for  600/.  upon  the  life  of  Mary  Telansier 
was  effected  by  the  grantee  of  the  annuity  in  the  name  of  the  trustee. 

The  testatrix,  Anne  Eliza  Hamilton,  being  entitled  to  the  annuity 
and  policy,  bequeathed  as  follows:  —  ^I  give  likewise  to  the  said 
Wilhelmina  Hamilton,  Madame  Telansier's  annuity  and  the  sum 
of  1,000/." 

The  testatrix  died  in  1848 ;  and  Madame  Telansier  having  died  in 
September,  1849,  the  sum  of  987/.  was  received  by  the  trustee  in 
respect  of  the  policy. 

The  question  on  this  special  case  was,  whether  Wilhelmina*  Ha« 
milton,  as  legatee  of  the  annuity,  was  entitled  to  the  produce  of  the 
poUcy. 

Roupell  and  Druce^  for  the  plaintiff,  Wilhelmina  Hamilton.  The 
gift  of  the  annuity  will  carry  the  arrears,  for  they  are  appurtenant  to 
It,  and  constitute  part  of  the  security  held  by  the  testatrix.     The 


i  See  Martin  v.  Martin,  3  B.  &  MyL  507. 
s  15  Beavan,  232. 
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amount  of  a  fire  policy  has  been  considered  as  attached  to  and  to  go 
with  the  estate.  Rook  v.  Worthj  1  Ves.  Sen.  460 ;  Norris  t.  HarrisoHj 
2  Mad.  268 ;  Plarry  ▼.  Ashley^  3  Sim.  97.  It  is  like  the  beqaest  of  a 
bond,  which  carries  the  arrears  of  interest  Harcourt  t.  Morgan^  2 
Keen,  274 ;  Kent  y.  Tapley^  17  Law  J.  Rep.  (n.  s.)  Chanc  99. 

The  policy  must  pass  with  the  annuity  as  one  of  the  securities, 
otherwise  the  owner  would  have  no  insurable  interest,  and  could  not 
recover  the  amount    Pouoles  v.  Ifine$i  11  Mee.  &  W.  10- 

R.  Palmer  and  W.  M.  James^  for  the  defendants. 

Dickinson^  for  the  trustees* 

The  Master  of  the  Rolls.  I  find  nothing  which  can  make 
this  policy  a  security  for  the  annuity ;  it  is  an  indemnity  for  the  loss 
which  would  occur  by  the  death  of  the  grantor  of  the  annuity ;  and 
I  think  it  will  not  pass  under  the  words,  "  I  give  to  W.  Hamilton 
Madame  Telansier's  annuity." 

In  the  cases  cited,  the  money  formed  part  of  the  thing  given.  In 
Harcourt  v.  Morgan^  the  bequest  was  of  "  the  amount  of  the  bond," 
which  of  course  meant  the  amount  due  on  the  bond.  Here  the  policy, 
securing  a  compensation  on  the  premature  death  of  the  annuitant, 
cannot  be  considered  as  part  of  the  annuity. 


In  re  Neale.* 

February  11, 1852. 

Gfuardian — Infant  —  Practice. 

tTncle  and  aunt  appointed  gaardians  of  tbe  person  of  an  in&nt  on  petition  Witfaont'smt  or 
reference,  no  allowance  being  asked. 

Both  the  father  and  mother  of  an  in£aint  were  dead.  Her  uncle 
and  aunt  presented  a  petition  ^  in  the  matter,"  praying  to  be  ap* 
pointed  her  guardians.     They  asked  no  allowance  for  maintenance. 

G>fe,  in  support  of  the  application,  asked  that  the  order  might  be 
made  without  reference. 

The  Master  of  the  Rolls,  being  satisfied  of  the  fitness,  made 
the  order. 


i  15  Beavan,  250. 
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Re  Hubbard.^ 

January  14, 18S3. 

Taxation  after  Payment —  Solicitor  and  Client —  Undertaking'  — 

Pressure* 

The  rule  of  court  is,  that  to  obtain  a  taxation  after  payment,  there  mast  either  be  both  orer- 
chaige  and  pressare,  or  overchai^  so  gross  as  to  amoant  to  fraud. 

A  solicitor  is  not  bound  to  do  that  on  the  undertaking  of  the  opposite  solicitor,  which  the 
latter  is  not  entitled  to  as  of  right. 

The  cases  of  taxation  after  payment  on  the  ground  of  pressure  are  not  to  be  extended. 

A,  the  mor^agor's  solicitor,  sent  a  re-couTeyance  to  B,  the  mortgagee's  solicitor,  for  execu- 
tion, unsumped.  On  the  23d  of  August,  B  delivered  his  bill  of  costs,  whidi  was  objected 
to ;  and  on  the  10th  of  September,  A  applied  to  B  for  the  loan  of  the  deed  to  get  it 
stamped,  on  his  undertaking  to  return  it,  which  was  refused,  and  on  the  18th  of  September, 
the  mortgage  and  bill  were  paid.  The  mortgagee  afterwards  applied  for  a  taxation,  and 
the  pressure  relied  on  was,  ttiat  he  had  been  compelled  to  pay  the  bill  in  order  to  get  the 
re-conreyance  stamped  and  avoid  the  penalties :  i^d,  secondly,  that  no  taxation  could  be 
had  in  the  long  vacation.  He  also  all4;ed  overcharges,  which  were  not  clearly  made  out 
The  application  was  refused  with  costs. 

This  was  a  petition  by  a  mortgagor  to  tax  the  paid  bill  of  the 
mortgagee's  solicitor,  on  the  ground  of  pressure  and  overcharge.  It 
appeared  that  the  petitioner,  Mr.  Carrington,  had  mortgaged  some 
property,  and  that  after  the  death  of  the  mortgagee  his  representatives 
had  made  repeated  applications  to  him  for  payment 

On  the  21st  of  August,  1821,  the  petitioners  solicitors  sent  to  the 
respondent  (the  mortgagee's  solicitor)  the  reconveyance  for  execution, 
which,  however,  had  hot  been  stamped,  and  they  requested  to  be  fur- 
nished with  his  costs.  The  bill  of  costs  amounting  to  20Z.  0^.  Sd.^ 
was  sent  on  the  23d  of  August,  and  objections  were,  on  the  Ist  of 
September,  made  to  some  of  the  items,  but  the  respondent  declined 
to  make  any  deduction  therefrom. 

The  petitioner  stated,  that  in  consequence  of  the  offices  being  then 
closed  it  was  not  possible  to  get  the  bill  taxed  within  the  time  limi- 
ted by  the  Stamp  Office  for  stamping  the  deed ;  and  on  the  10th  of 
September,  the  mortgagor's  solicitors  applied  to  the  solicitor  of  the 
mortgagee  for  the  loan  of  the  reconveyance,  in  order  to  get  it  stamped, 
upon  their  undertaking  to  return  it  This  was  refused  on  the  12th  of 
8ept;ember,  and  the  petition  alleged,  that  in  consequence  of  such 
refusal,  the  petitioner  was  compelled  to  pay  the  bill  of  costs,  in  order 
to  get  the  reconveyance  and  to  avoid  the  payment  of  the  penalties, 
which  would  otherwise  have  been  payable  on  stamping  the  re-con- 
veyance. 

On  the  16th.of  September,  the  mortgagor's  solicitor  appointed  the 
18th  to  take  the  re-conveyance,  and  for  payment  of  the  bill,  without 


1  15  Beavan,  251. 
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prejudice  to  the  right  to  taxation.  The  bill  was  accordingly  paid  on 
the  18th  of  September,  and  the  need  delivered  over. 

The  alleged  overcharges  were  3^  IO5.,  for  journies,  and  charges  for 
the  preparation  of  some  abstracts,  which,  ib  was  alleged,^  were  un- 
necessary, and  amounted  to  more  than  half  the  bill.  This  did  not 
appear  to  be  clearly  made  out 

The  respondent  stated,  that  the  petitioner's  solicitOTS  never  applied 
to  him,  as  was  usual  in  such  cases,  for  a  clerk  of  his  to  attend  at  the 
Stamp  Office  with  the  deed,  for  the  purpose  of  stamping  the  same ; 
and  that  if  such  application  had  been  made,  he  should  most  readily 
have  complied  therewith. 

X  J.  JerviSj  in  support  of  the  application,  argued,  that  the  payment 
had  been  obtained  under  circumstances  of  pressure,  it  being  neces- 
sary to  obtain  possession  of  the  deed  to  get  it  stamped  and  avoid  the 
penalty ;  and  that  as  payment  took  place  in  the  long  vacation,  no 
taxation  could  be  had  before  payment. 

R.  Palmer  and  JbUiffe^  contra^  were  not  heard 

The  Master  of  the  Bolls.  This  is  not  a  case  for  the  inter- 
ference of  this  court  by  ordering  a  taxation.  I  have  stated,  on  diffe- 
rent occasions,  that  I  oo  not  consider  it  expedient  to  carry  the  cases 
of  taxation  after  payment,  on  the  ground  of  pressure  beyond  the 
reported  decisions.^  Here  the  bill,  amounting  to  202.  Os.  8ci,  was 
delivered  on  the  23d  of  Au^st,  I80I :  some  objections  were,  on  the 
1st  of  September,  made  to  it  by  the  solicitors  of  the  mortgagor ;  and 
on  the  18th  of  September  it  was  paid.  Tsixation  Is  now  asked  on 
this  ground,  that  it  could  not  be  taxed  during  the  vacation,  although 
an  order  could  have  been  obtained  for  that  purpose,  and  that  as  it 
was  necessary  to  obtain  the  re-conveyance  for  the  purpose  of  getting 
it  stamped;  application  was  made  to  Mr.  Hubbard  to  lend  the  deed 
for  that  purpose,  but  was  refused. 

If  I  held  that  this  was  a  sufficient  amount  of  pressure,  it  would 
considerably  extend  the  decisions  in  such  cases.  The  rule  certainly 
is,  that  the(e  must  either  be  both  overcharge  and  pressure,  or  such 
gross  overcharge  as  to  amount  to  fraud.  That  is  the  rule  of  this 
court ;  and  to  obtain  an  order  to  tax  after  payment,  you  must  make 
out  a  case  of  that  description.  Here,  therefore,  it  is  necessary  to  show 
that  the  petitioner  took  every  means  in  his  power  to  get  the  deed 
stamped.  He  applied  to  Hubbard  to  lend  it,  but  never  asked  him  to 
take  it  himself  to  be  stamped.  Hubbard  refused  to  part  with  the  deed 
upon  an  undertaking  to  return  it ;  and  he  was  not  bound  to  do  so, 
.  for  no  solicitor  is  bound  to  do  that  on  the  undertaking  of  the  oppo- 
site solicitor,  which  the  latter  is  not  entitled  to  as  a  matter  of  right. 

Under  these  circumstances,  and  looking  at  the  small  amount  of  the 


>  Be  Browne,  15  Beavan,  61 ;  s.  c.  15  Eng.  Rep.  88:  Be  Mash,  15  fieaTan,  83 » 
s.ca5Eng.Eep.96.  -©       r-       »  n  --, 
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bill,  it  is  clear,  that  I  ehall  be  departing  from  the  decisioDS  and  con- 
tradicting that  which  I  have  myself  laid  down  in  this  court,  if  I  ordor 
a  taxation.    I  must  dismiss  the  application,  and  with  costs.^ 


Dickenson  v.  The  Orand  Junction  Canal  Company.^ 

Janoaiy  24  and  April  2, 1852. 

Contract  —  Injunction. 

A  contract  wa*  entered  into  between  a  canal  company  and  the  plaintiffs,  the  owners  of  paper 
mills,  as  to  the  mode  of  enjoyment  of  the  waters  by  which  both  were  supplied.  The  com- 
pany did  acts  in  rioUtion  of  the  contract :  — 

Edd^  that  it  was  no  answer,  npon  a  bill  for  a  perpetual  injunction,  to  say,  that  the  acts  pro- 
p<Med  would  not  be  injurious,  or  even  to  prove  that  they  were  beneficial  to  the  plaintififo; 
and  the  court,  although  no  evidence  was  given  of  any  actual  damage  done,  made  a  decree 
for  a  perpetual  injunction. 

Cairns,  for  the  plaintiffs. 

R.  Palmer  and  Busk^  for  the  defendants. 

The  following  authorities  were  cited.  Blakemore  v.  Ghmmorganr 
shire  Canal  Navigation  Convpanyy  1  Myl.  &  K.  154 ;  The  Rochdale 
Canal  Company  v.  King,  18  Law  J.  Rep.  (n.  s.)  Q.  B.  293 ;  Mott  v. 
The  Blackwall  Railway  Company,  2  Ph.  632 ;  Wood  v.  Sutcliffe,  16 
Jurist,  75;  s.  c.  8  Eng.  Rep.  217 ;  Soltau  v.  De  Held,  2  Sim.  (n.  s.) 
133 ;  s.  c.  9  Eng.  Rep.  104 ;  Elmhirst  v.  Spencer,  2  Mac.  &  Gor.  45 ; 
Smith  Y.Eennck,7  Com.  B.  Rep.  515;  South  Shields  Waterworks 
Ckmpany  v.  Cookson,  15  Law  J.  Rep.  (n.  s.)  Exch.  315 ;  and  Acton 
V.  BhmdeU,  12  M.  &  W.  324. 

The  Master  of  the  Rolls  reserved  his  judgment. 

The  Master  op  the  Rolls.  This  was  a  motion  for  an  injunc- 
tion, which,  by  consent  of  the  plaintiffs  and  defendants,  has  been 
treated  as  the  hearing  of  the  cause,  and  upon  which  my  decision  is  to 
have  the  effect  of  a  decree  made  on  the  hearing  of  the  cause  upon  the 
evidence  brought  before  me. 

The  object  of  the  suit  is  to  restrain  the  defendants,  the  Grand  Junc- 
tion Canal  Company,  from  using  a  well  sunk  by  them  near  Tnng, 
in  Bucks,  at  a  place  called  the  Cow  Roast  Lock,  to  compel  them  to 
fill  up  this  well,  and  to  restrain  them  from  excavating  any  other  well 


1  See  MassU  v.  Drake,4.  Beav.438;  7n  re  Fyson,  9  Beav.  117;  Inre  Ckime, lb.  602 
In  re  Harrison,  10  Beay.  57 ;   In  re  Stirke,  11  Beav.  804 ;  In  re  Teague,  lb.,  818 ;  in 
re  WMi,  12  Beav.  490;  /»  re  Blachnwre,  18  Beav.  164;  8.  a  6  Eng.  Eep.  10. 

2  15  Beavan,  260. 
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whereby  the  supply  or  flow  of  water  in  the  stream  called  the  Bal- 
bourne  may  be  obstructed  from  flowing  down  to  the  plaintiffs'  milL 
The  question  on  the  motion  and  in  the  cause  is  substantially  the 
ti^me ;  and  accordingly,  and,  as  I  think,  beneficially  to  both  parties, 
the  arrangement  above-mentioned  has  been  entered  into. 

The  plaintiffs  submit  that  they  are  entitled  to  the  injunction  they 
seek,  both  on  the  ground  of  express  contract,  and  also  on  the  ground 
of  their  common-law  right 

The  defendants  generally  insist  on  their  right  to  continue  doing 
what  they  have  hitherto  done. 

A  short  statement  of  the  facts  is  necessary  to  explain  the  view  I 
have  taken  of  this  case,  although  there  is  not,  in  my  opinion,  much 
diiliculty  in  arriving  at  a  judicial  conclusion  on  the  subject.  The 
Bulbourne  is  a  stream  which  arises  in  the  neighborhood  of  Tring, 
proceeds  by  Berkhampstead  to  a  place  called  Two  Waters,  where  it 

i'oins  or  falls  into  a  stream  called  the  Gade,  which  then  proceeds  by 
Ling's  Langley,  and  falls  into  the  Colne,  some  distance  below  Wat- 
ford, and  shortly  above  Rickmansworth.  The  plaintiffs  are  owners 
of  four  mills,  used  for  the  purpose  of  manufacturing  paper,  in  the 
parishes  of  King's  Langley,  Abbott's  Langley,  and  Rickmansworth. 
Two  of  the  mills,  called  the  Apsley  Mill  and  the  Nash  Mill,  are  situ- 
ated at  a  short  distance  from  each  other,  and  shortlv  below  the  junc- 
tion of  the  Bulbourne  and  the  Gade,  at  a  place  called  Two  Waters. 
It  is  not  disputed  that  these  were  ancient  mills  prior  to  the  act  of 
1793.  In  April,  1793,  the  first  act  for  the  incorporation  of  what  is 
now  called  the  Grand  Junction  Canal  Company  passed,  (33  Geo.  3, 
c  80.)  By  that  act  it  is  enacted,  by  the  36th  section,  that  reservoirs 
should  be  provided  for  the  purpose  of  supplying  the  rivers  Gade, 
Colne,  and  Bulbourne  with  as  much  water  as  shall  be  taken  for  the 
use  of  the  canal,  and  that,  before  the  water  should  be  taken  from  the 
streams. 

The  canal  was  completed,  but  the  reservoirs  were  never  made.  In 
1809  the  plaintiff,  Dickenson,  became  the  purchaser  of  one  mill,  and 
in  1811  of  the  other.  After  the  plaintiff  Dickenson  became  the  owner, 
repeated  actions  were  brought  for  damages  arising  from  the  with- 
drawal of  the  water,  in  all  of  which  actions  the  pEiintifTs  recovered 
considerable  damages.  In  order  to  put  an  end  to  this  continual  liti- 
gation, an  agreement  of  the  11th  of  September,  1817,  was  entered 
into  and  duly  executed,  by  and  between  the  Grand  Junction  Canal 
Company  of  the  first  part,  the  plaintiff,  John  Dickinson,  of  the  second 
part  and  the  same  plaintiff  and  his  then  partner,  George  Longman, 
of  the  third  part  This  agreement,  after  reciting  several  of  the  facts 
above  mentioned,  contained  covenants  on  both  sides.  By  the  first 
the  company  covenanted  to  endeavor  to  obtain  an  act  of  parliament 
in  ^he  next  session,  to  authorize  a  deviation  in  the  canal,  by  which  it 
should  be  united  to  the  river  shortly  above,  an^  in  connection  with, 
the  mills  of  the  plaintiffs ;  and  the  second  clause  of  the  agreement 
contained  a  covenant  by  the  company,  that,  "  when  and  so  soon  as 
the  said  deviation  shall  be  completed  and  used  for  navigation,  the 
said  company  shall  and  will  stop  and  thenceforth  discontinue  the 
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navigatioD  of  the  canal  from  330  yards  sonth  of  Frogmore  Swing 
Bridge  to  the  junction  of  the  canal  and  river  below  the  four  locks,  in 
the  said  parbh  of  Abbof  s  Langley.  And  they,  the  said  company, 
shall  not  nor  will,  at  any  time  hereafter,  make  any  other  alteration  in 
the  state  of  communication  between  the  canal  and  the  rivers  Gade  and 
Bulbourne  above  Nash  Mill,  or  any  diversion  of  the  waters  of  those 
rivers,  but  the  same  shaU  continue  as  at  present  existing,"  subject  to 
such  alteration. 

This  contract  was  embodied  in  an  act  of  parliament,  which  was 
obtained  ia  the  next  session,  for  the  purpose  oi  making  the  proposed 
deviation.  By  this  statute,  which  was  passed  in  the  5b  Geo.  3,  c  16, 
after  reciting  the  disputes  which  had  arisen  between  the  plaintiffs  and 
defendants,  it  was  enacted,  amongst  other  things,  as  follows :  *<  That 
it  shall  not  be  lawful  for  the  said  company  of  proprietors,  upon  any 
account  or  pretence  whatsoever,  to  deviate  more  than  fifty  yards  from 
the  line  described  in  the  said  last  mentioned  map  or  plan  and  book 
of  reference  within  the  said  parishes  of  Heme!  Hempstead,  King's 
Langley,  and  Abbot's  Langley ;  nor  to  make  any  alteration  in  the 
state  of  communication  between  the  said  canal  and  the  rivers  Gade 
and  Bulbourne,  northward  of  Nash  Mill  aforesaid,  other  than  as 
authorized  by  this  act ;  nor  to  divert  any  of  the  waters  of  the  said 
rivers,  or  either  of  them,  in  anv  other  manner  than  as  diverted  at  the 
time  of  passing  this  acV'  58  Geo.  3,  c.  16. 

No  further  dSispute  or  contest  arose  between  the  parties  until  the 
year  1849,  when  the  companv,  who  had  hitherto  been  in  the  habit  of 

|)umping  up  water  from  the  locks  on  the  north  side  of  the  summit 
evel  of  the  canal  near  Tringi  where  it  passes  the  high  chalk  range, 
and  in  order  to  avoid*  the  expense  andinconvenience  of  that  practice, 
sunk  a  large  well  seventy  feet  deep,  at  a  point  near  the  Cow  Roast 
Lock,  just  below  the  highest  level,  and  near  the  source  of  the  Bui* 
bourne ;  to  which  well  they  attached  a  steam-engine,  and  proposed, 
as  it  appears  from  the  affidavits,  to  pomp  water  from  the  well  into 
the  highest  level  of  the  canal,  at  the  rate  of  a  lock  of  water  per  hour, 
for  twelve  hours  in  every  day.  It  is  alleged  by  the  plaintiffs,  that  the 
water  taken  from  this  well  diminishes  the  water  in  the  river  Bui* 
bourne  to  the  same,  or  nearly  the  same,  extent  as  that  which  is  taken 
from  the  well  It  is  admitted  by  the  plaintiffs,  that  the  water  which 
is  drawn  from  the  well  is  pumped  into  the  canal^  and  that  the 
canal  and  river  unite  above  the  plaintifis'  mills ;  but  it  is  alleged  by 
them,  that  this  circumstance  does  not  remedy  or  obviate  the  injury 
arising  from  this  diminution  of  the  Bulbourne,  for  two  reasons: 
First,  because,  as  the  water  is  pumped  into  the  highest  or  summill 
level,  half  of  it  is  necessarily  discharged  to  the  north  of  that  level, 
and  does  not  find  its  way  into  the  stream  to  the  south,  leading  to  the 
plaintiffs'  mills;  and,  secondly,  and  more  particularly,  because,  al* 
though  the  water  be  all  pumped  into  this  upper  level  of  the  canali 
even  if  it  should  all  come  down  to  the  south,  it  does  so  come  down 
only  when  a  barge  descends  or  ascends  on  that  side,  and  that,  conse- 
quently, in  such  case,  the  lock  of  water  liberated  passes  through  all 
tiie  steps  of  the  canal,  and  finds  its  way  from  the  highest  to  the 
VOL.  XIX.  25 

Digitized  by  VjOOQ IC 


290       COURTS  OP  CHANCERY,  1853. 

Diekenson  v.  The  Grand  Jnnction  Canal  Company. 

lowest  level  of  the  canal,  namely,  the  Thames,  without  augmenting^ 
the  supply  to  the  plaintiiTs'  mills ;  but  that  if  the  water  flowed  into 
and  through  the  Bulbourae  stream,  a  different  result  would  arise ; 
and  that,  inasmuch  as  in  that  case  it  would  flow  into  the  canal 
shortly  above  the  plaintiffs'  mills,  and  would  continually  flow  over 
the  weir  of  the  canal,  it  would  keep  up  a  constant  and  adequate 
supply  to  the  plaintiffs'  mills.  •  And,  in  confirmation  of  this  state- 
ment, it  is  alleged,  that  the  soil  being  chalk,  the  nature  of  it  is  such, 
that  no  overflow  or  total  cessation  of  flow  of  the  river  was  ever  ob- 
served ;  but  that  as  the  strata  of  the  chalk  inclines  towards  the  south, 
this  soil  preserves  and  gives  out  gradually  through  the  summer  the 
water  which  falls  in  the  rest  of  the  year ;  and  that  this  is  so  constant 
and  invariable,  that  the  amount  of  such  water,  and  the  supply  of  it, 
can  be  foretold  with  reasonable  accuracy,  by  carefully  ascertaining  by 
the  rain-guafi;e  the  amount  of  water  which  has  fallen  in  the  preceding 
months ;  and,  it  is  alleged,  that  all  this  was,  and  in  fact  would  be, 
destroyed  by  the  continuance  of  the  practice  of  the  defendants  rela- 
tive to  their  well,  if  they  were  permitted  to  continue  the  same. 

In  this  state  of  things,  on  the  21st  of  April,  1849,  the  bill  was  filed 
for  the  purpose  I  have  before  mentioned.  On  the  11th  of  June,  1849, 
Lord  Langdale  made  an  order,  directing  certain  experiments  to  be 
conducted  under  the  superintendence  of  Mr.  Cubitt,  the  engineer,  in 
order  to  ascertain  the  effect  on  the  water  of  the  river  Bulbourne  by 
the  pumping  of  the  water  from  the  well.  Mr.  Cubitt  proceeded  to 
make  the  experiments  required,  and  made  his  report  to  Lord  liang^ 
dale  on  the  22d  of  March,  1850,  with  an  appendix,  explaining  the 
nature  and  results  of  these  experiments.  These  have  incontestably 
established  the  fact,  that  by  the  draining  of  the  water  from  the  well, 
the  stream  of  the  river  Bulbourne  is  materially  diminished,  and  that 
for  a  considerable  distance  near  the  source,  it  is,  by  such  means, 
completely  dried  up.  Upon  this  state  of  the  evidence,  the  motioa 
before  Lord  Langdale  was  renewed;  and  on  the  8th  of  August, 
1850,  Lord  Langdale  then  made  an  order  of  that  date,  by  which  he 
restrained  the  company  from  pumping  water  from  their  well  except 
upon  certain  terms,  of  conducting  one  half  of  it  by  pipes  to  the  Bul- 
bourne river  near  the  plaintiffs'  mills,  which  condition,  whatever 
might  have  been  the  desire  of  the  defendants  to  accede  to  it,  if  it  had 
been  or  were  to  be  made  a  permanent  arrangement,  was  too  expen- 
sive to  be  entered  upon  as  a  temporary  expedient,  and  before  the 
rights  of  the  parties  were  finally  and  conclusively  ascertained  by  the 
proceedings  then  pending ;  so  that,  in  truth,  this  direction  has  had 
the  effect  of  an  injunction  absolute,  fit>m  the  date  of  that  order  until 
the  present  time.  In  addition  to  this  direction  or  qualified  injunction, 
Lord  Langdale  directed  a  case  to  be  sent  to  the  Oourt  of  Exchequer 
for  their  opinion  upon  six  questions,  the  effect  of  which  and  of  the 
answer  of  the  Court  of  Exchequer  are  as  follows : '  — 

In  answer  to  the  first  question,  the  Court  of  Exchequer  was  of 


1  See  9  £ng.  Bep.  513. 

Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1863.  291 

Dickenson  v»  The  Grand  Jonction  Canal  Company. 

opinion,  that  the  company,  by  digging  the  well,  and  by  taking  the 
water  from  the  well  at  the  Cow  Roast,  and  thereby  diverting  the 
underground  water  from  flowing  into  the  Bulbourne,  have  violated 
the  act  of  parliament  of  58  Geo.  3,  and  the  articles  of  agreement  of 
the  11th  of  September,  1817,  and  that  they  have  also  rendered  them* 
selves  liable  to  an  action,  irrespective  of  such  act  of  parliament  and 
agreement 

On  the  second  question,  the  Court  of  Exchequer  was  of  the  same 
opinion,  as  to  the  diversion  of  the  water,  which  would  otherwise  have 
percolated  and  gone  through  the  intervening  chalk  and  earth  under> 
ground,  and  would  thus,  in  the  course  of  nature,  have  found  way  into 
the  river,  and  have  flowed  to  the  plaintifls'  miUs. 

In  answer  to  the  third  question,  the  court  was  of  opinion,  that  the 
draining  ofi*,  in  like  manner,  out  of  the  Bulbourne  through  the  inter- 
vening chalk  and  earth  into  the  well,  and  pumping  into  the  summit 
level  the  water  which  would  otherwise  have  flowed  to  the  plaintifis' 
mills  was  a  violation  of  the  act  of  parliament  and  the  agreement, 
and  would  also  have  rendered  the  company  liable  to  an  action  irre- 
spective of  the  act  and  the  agreement. 

The  remaining  three  questions  vary  the  points  submitted  to  the 
Court  of  Exchequer ;  but  it  is  not,  in  my  opinion,  material  to  point  out 
further  the  distinctions  by  which  the  questions  put  are  varied.  Thej 
are  so  £ramed,  that  by  them  it  was  intended,  apparently,  to  meet 
every  point  of  law  suggested  bv  the  facts  appearing  upon  the  report 
of  Mr.  Cubitt;  and  beyond  this,  also  to  obtain  the  opinion  of  the 
court  upon  the  construction  arising  upon  the  clauses  of  the  act  of 
parliament  and  the  agreement 

After  a  full  argument  upon  this  case,  the  court  was  of  opinion,  that 
the  acts  done  violated  the  act  of  parliament,  violated  the  agreement, 
and  even  that  if  the  act  had  never  passed,  and  the  agreement  had 
never  been  entered  into,  still  that  the  defendants  could  not  have  been 
justified  at  common  law,  in  the  acts  they  have  committed,  but  that 
they  would  have  rendered  themselves,  that  is,  the  company,  liable  to 
an  action  in  respect  of  the  damage,  if  any,  thereby  inflicted  on  the 
plaintifis. 

The  certificate  of  the  barons  was  given  on  the  13th  of  .January, 
1852 ;  and  in  this  state  of  things  the  motion  is  renewed  before  me  for 
the  injunction,  which,  as  I  have  already  stated,  is,  by  arrangement,  to 
be  treated  as  the  hearing  of  the  cause. 

On  the  part  of  the  defendants  it  is  urged,  amongst  other  things, 
that  the  case  to  the  judges  is  imperfectly  stated,  and  that  no  just  con- 
clusion can  be  drawn  from  thence  to  the  prejudice  of  the  defendants ; 
— that  as  the  water  taken  from  the  well  is  pumped  into  the  canal, 
and  as  the  canal  is  united  with  the  river  above  the  mill,  the  water 
arrives  at  the  same  end,  onlv  in  a  difierent  manner,  but  in  a  manner 
equally  beneficial  to  the  plaintifis;  that  no  just  conclusion  either 
is  to  be  drawn  from  Mr.  Ci\bitt's  experiments ;  that  because  ten 
days'  incessant  pumping  diverted  the  water,  it  does  not  foUow  that 
the  moderate  use  of  the  pump  required  by  the  companv  would  have 
that  effect ;  and  that  even  if  an  injunction  were  granted,  it  ought  to 
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be  confined  only  to  prevent  such  an  excessive  pumping,  as  might  pro- 
duce the  injurious  effect  complained  of;  that,  in  truth,  there  is  no 
evidence  of  any  diminution  of  water  at  the  mills,  and  that  the  great* 
ness  of  the  fall  between  Cow  Roast  and  the  miUs,  which  is  shown  to 
be  very  considerable,  is  such  as  would  probably  render  any  such  dimi- 
nution by  the  pumping  at  the  Cow  Roast  imperceptible,  and  conse- 
quently, that  the  injunction,  if  granted  at  all,  should  only  be  so  limited 
as  to  stop  only  such  pumping  of  water  as  should  prevent  the  ownera 
of  the  mills  from  working  them  as  beneficially  as  they  might  other- 
wise have  done.  Besides  this,  it  is  urged,  that,  assuming  the  legal 
tight  in  the  plaintiffs,  a  mere  legal  right  will  not  support  an  injunc- 
tion ;  and  it  is  further  urged,  that  on  a  balance  of  inconvenience,  there 
is  no  question  as  to  the  course  which  the  court  ought  to  adopt,  inas- 
much as  the  injury  to  the  company  and  the  public,  if,  as  is  probable, 
it  should  amount  to  stopping  the  canal,  is  certain  and  irreparable,  but 
that  the  injury  to  the  plaintiro  is  uncertain  and  prospective,  and  easily 
measured  by  damages. 

After  giving  an  attentive  consideration  to  this  subject,  and  reading 
through  the  great  mass  of  papers  connected  with  it,  I  entertain  no 
doubt  that  the  plaintiffs  are  entitled  to  a  decree  in  their  favor,  and 
that  the  ground  on  which  they  are  entitled  to  such  decree  is  that 
which  was,  amons^st  others,  stronglv  urged  at  the  bar;  namely,  on  the 
contracts  entered  into  bv  the  plaintiffs  and  defendants.  The  state  of 
the  case  on  this  point  is  this :  In  1816  and  1817  the  jdalntifli  had 
brought  three  actions  against  the  defendants*  In  all  these  actions 
they  proved  actual  damage  done  to  the  mills  by  the  defendants,  by 
the  then  state  ^f  the  canal,  and  the  disobedience  to  the  act  of  par* 
liament  then  in  force ;  and  they  recovered  damages  in  each  of  the 
actions  —  2flOOL  in  one,  UfiOOL  in  another,  and  3,000/.  in  a  third.  In 
1817,  a  fourth  action  was  brought  and  referred  to  arbitration ;  and  in 
order  to  prevent  this  incessant  litigation,  most  injurious  to  both  par« 
ties,  a  compromise  was  agreed  to,  and  the  articles  of  agreement  of 
the  11th  of  September,  1817,  were  executed ;  which,  after  reciting  the 
then  existing  facts,  agree  that  an  act  shall  be  obtained  to  authorize 
a  proposed  deviation  of  the  canal,  and  it  contains  this  clause.  ^ 

[His  Honor  read  it.] 

After  this  follows  the  act  of  68  Geo.  3,  which  contains  this  recital 
and  this  section.* 

JHis  Honor  read  them.] 

The  first  question  that  arises  under  this  state  of  circumstances  is, 
whether  this  is  such  a  contract  as  this  court  will  restrain  the  parties 
to  it  fipom  violating,  and  upon  this  I  cannot  entertain  the  slightest 
doubt.  The  consideration  for  it  was  valuable,  and  the  company  ob- 
tained the  advantage  of  that  consideration  in  the  cessation  of  those 
continued  actions  by  which  they  were  harrassed,  and  in  which,  up  to 
that  time,  they  had  fedled,  and  had  had  to  pay  large  and  repeated 
damages. 


1  Stated  ante,  p.  288.  «  See  ante,  p.  289. 
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The  next  question  is,  whether  the  acts  of  the  defendants  are  a  vio- 
«ation  of  this  contract  The  report  of  Mr.  Cubitt  shows  conclusively, 
that  by  means  of  the  pumping  at  the  well,  the  waters  are  diverted 
from  the  said  rivers ;  and  independently  of  the  decision  of  the  Court 
of  Exchequer,  I  should,  on  the  evidence  of  this  report,  have  enter- 
tained no  doubt  but  that  the  company  had  committed  a  violation  of 
this  contract  and  of  this  act  of  parliament,  by  pumping  water  out  of 
this  well  into  the  summit  level  of  the  canal.  The  decision  of  that 
court,  however,  on  the  case  sent  by  Lord  Langdale,  is  in  my  opinion 
conclusive  on  this  subject,  notwithstanding  the  arguments  I  have  had 
addressed  to  me,  to  distinguish  the  facts  there  stated  from  the  facts 
in  evidence  before  me. 

K  it  be  a  contract  duly  entered  into  between  the  parties,  it  is  no 
answer  to  a  violation  of  it  to  say,  that  it  will  not  innict  any  injury 
upon  one  of  the  contracting  parties.  If  the  plaintiffe  have  purchased 
from  the  company  a  right  to  preserve  the  waters  in  the  rivers  Bul- 
bonrne  and  Grade  from  being  diverted  in  any  other  manner  than  as 
diverted  at  the  passing  of  the  act  of  58  Greo.  3,  it  is  no  answer  to 
them  to  say,  that  the  diversion  proposed  will  not  be  injurious  to  them, 
or  even  to  prove  that  it  may  be  beneficial  to  them.  It  is  for  them  to 
judge  whether  the  agreement  shall  be  preserved,  so  far  as  they  are 
concerned,  in  its  integrity,  or  whether  they  shall  permit  it  to  be  vio- 
lated. 

It  is  therefore,  in  my  opinion  a  matter  of  no  moment  in  this  case, 
that  the  plaintiffs  have  given  no  evidence  of  any  actual  damage  done 
to  them,  or  of  any  actual  diminution  of  water  at  their  mills.  Having 
established  that  the  acts  of  the  defendants  are  a  violation  of  the  con- 
tract entered  into  between  them  and  the  plaintiffs,  and  a  violation  of 
the  act  of  pariiament  passed  to  carry  such  contract  into  effect,  the 
plaintiffs  are  entitled  to  call  upon  this  court  to  protect  them  in  the 
enjoyment  of  that  right  which  they  have  so  purchased,  and  this  court 
is  bound  to  preserve  it  from  being  broken  in  upon. 

I  am  of  opinion,  therefore,  that  I  must  grant  a  perpetual  injunction 
to  restrain  the  company  from  further  excavating,  &c.,  &c.,  and  that 
the  defendants  must  pay  the  costs  of  this  suit 


Tiffin  v.  Longman.' 

July  10, 1852. 

Will  —  Relations  —  Next  of  Ein. 

BeqvMt  to  A  for  lifo;  and  afterwards,  in  an  event  (which  himpened),  the  testator  directed 
adTcrtisements  to  be  made  for  his  relations,  to  snch  onlj  of  whom  as  should  daim  withia 


1 15  Beavan,  275. 
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two  monthi  he  left  the  property,  to  be  divided  according  to  <lie  diicretSoii  of  his 
The  executors'  died  in  A's  lifetime:  — 

BM,  that  the  next  of  kin  of  the  testator,  according  to  the  itatnte,  took  eqnallj,  and  that  the 
class  was  to  be  ascertained  at  the  death  of  A,  ana  not  at  the  death  of  the  testator.  ^ 

The  testator  bequeathed  the  residue  of  his  estate  to  his  two  execiK 
tors,  in  trust  for  his  daughter  Mary  Ann  Dance ;  and  he  proceeded : 
"At  the  death  of  my  daughter,  1  will  the  whole  property  vested  in 
the  funds  and  otherwise  to  her  issue,  provided  she  should  have  any; 
and  if  more  than  one  child,  in  equal  proportions  between  them.  But 
provided  my  daughter  should  die  without  issue,  I  then  direct  that 
advertisements  shall  be  inserted  in  the  daily  papers  for  the  space  of 
one  week,  for  the  information  of  mv  relations,  to  whom,  that  is  to 
say,  to  such  and  to  such  only  as  shau  make  their  claim  within  two 
months  after  such  advertisements,  I  leave  the  before-mentioned  pro- 
perty, to  be  divided  between  them  according  to  the  discretion  of  mj 
executors,  excepting  my  nephew,  Thomas  Dance,  who,  in  con^dera- 
tion  of  his  conduct  towards  me,  I  leave  the  sum  of  one  shilling;  only. 
Should  I  survive  my  daughter,  I  will  my  property  to  my  refatioas 
above-mentioned,  with  the  exception  of  Thomas  I)aaoe,  cU>ove-mea- 
tioned.*' 

The  testator  died  in  1811,  and  his  two  executors  and  trustees 
(Clarke  and  Dunbar)  died  in  the  lifetime  of  the  daughter,  Mary  Ann 
Dance. 

Mary  Ann  Dance  died  in  1851,  without  having  been  married. 

The  plaintiff  was  the  administrator  of  the  testator's  widow  and 
daughter. 

Shapter^  for  the  plaintifl^  argued  that  as  the  personal  discretion  to 
the  executors  could  not  now  be  exercised,  and  as  the  court  could  not 
take  upon  itself  to  execute  it,  (Fordyce  v.  Bridges^  10  Beav.  90 ;  and 
2  Phill.  497,)  there  was  an  intestacy,  and  the  property  therefore  be* 
longed  to  the  representatives  of  the  widow  and  daughter. 

Secondly,  that  "  relations  "  meant  "  next  of  kin,"  and  that  th^  class 
was  to  be  ascertained  at  the  death  of  the  testator,  and  not  at  the 
death  of  the  daughter.     Vrquhart  v.  Urquhart^  13  Sin^  613. 

NichoiSf  contr^  was  not  heard. 

The  Master  of  the  Bolls.  I  have  always  held,  that  next  of 
kin  are  to  be  ascertained  at  the  death  of  the  ancestor ;  ^  but  the  case 
,  of  a  gift  to  <' relations"  claiming  at  a  particular  period  is  not  the 
same.  I  am  of  opinion,  that  this  is  a  gift  to  the  relations  at  the 
death  of  the  daughter.  The  obvious  intention  was,  that  on  the  death 
of  the  daughter,  without  issue,  the  property  was  to  go  to  the  relations 
of  the  testator  then  living,  provided  they  made  their  claim  within  two 
months.  The  relations  must  be  limited  to  the  class  fixed  by  the  atft- 
tete  of  distributioti,  if  he  had  died  at  that  time. 


1  See  Gundry  v.  Pinniger,  14  Beav.  94 ;  s.  c.  7  Eng.  Rep.  148. 
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If  the  execators  had  a  discretion,  the  right  of  the  legatees  is  not 
to  be  defeated  by  their  refusal  or  inability  to  exercise  it ; '  and  since 
by  the  deaths  of  such  executors  the  discretion  cannot  be  exercisedi 
the  property  must  be  divided  between  the  class  equally,  per  capUa. 


BOBEBTSON  V.   ShEWELL.* 
'-  December  15  and  16, 1852. 

Production  of  Documents  —  Admission —  Abatement. 

Two  defendants  admitted  the  possession  of  documents.    One  died :  — 

Hdd,  that  a  motion  for  prodaction  against  the  snrriYor,  in  the  absence  of  the  representatires 
of  the  deceased  detedanti  oeold  not  be  maintained. 

KooEms  mored  for  the  production  of  documents  on  the  admission 
of  two  defendants. 

JSitcboockj  contra.  One  of  the  defendants  is  dead,  and  there  has 
been  no  revivor ;  and  production  cannot  be  ordered  of  documents  in 
the  joint  possession  of  two  persons  in  the  absence  of  either.  Marrell 
V.  Woattenj  13  Beav.  105 ;  Murra§f  v.  Walter^  Cr.  &  Ph.  114 

The  Master  of  the  Bolls.  I  think  upon  the  statement  of  coun* 
sel,  that  this  must  be  considered  as  an  abated  suit,  and  therefore  no 
notion  can  be  made :  but  as  the  notice  of  motion  was  given  in  igno* 
rance^  I  shall  refuse  it  without  costs. 


The  Lancashire  and  Yorkshire  Bailwat  Company  v.  Evans.^ 

Angnst  1, 1851. 

Railway —  Compensation. 

In  1845,  a  landowner  receired,  nnder  an  arbitration,  compensation  for  land,  and  *'in  retped 
of  dama^  which  might  be  sostMned  bj  reason  of  maung  a  railwaj:**  — 

Bdd,  diat  he  was  not  prednded  from  insisdng  on  a  ftirther  compensation  for  future  nnftne- 
seen  damages  snbseqaently  sustained. 


^  See  BrtHOHY.  Eiga$,AY^  708;  6ye8.495;  8  Yes.  561 ;  Btimni^ft  v.  PAOexnt,  6 
MyhkCr.  72;  toid  Fenwick  T.  Qreenwelly  10  Be9,Y.  4.12. 
« 15  Bearan,  277. 
'  15  Bearan,  822. 
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A  railway  act  passed  in  1844,  under  which  certain  lands  were  taken.  Afterwards,  in  1845, 
the  Lands  Clanses  Act  passed ;  and  in  1847,  a  second  railway  act  was  passed,  extending 
the  first:  — 

ffddy  that  the  Lands  Clauses  Act,  applied  to  the  whole  undertaking,  became  consolidated 
both  with  the  act  of  1844,  and  1847,  and  that  the  owner  of  lands  tHkea  under  the  fint  act 
of  1844,  became  entitled  to  the  benefit  of  its  prorisions. 

There  is  no  equity  arising  from  the  provisions  of  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  to  restrain  a  par^  alleging  himself  to  be  '*  injuriously  affected "  from 
recovering  compensation  by  an  arbitration  or  ft  joiTi  in  the  manner  thereby  prescribed,  and 
the  balance  of  authority  is  against  the  principle  ot  the  decision  of  Lord  Uottenham  in  tho 
London  and  North-  Western  Railway  Company  t.  Smith. 

In  1848,  a  landowner  gave  a  railway  company  notice  for  a  jury  to  assess  damages  which  he 
allegeid  he  had  suffered.  In  1849,  he  made  a  claim  for  further  subsequent  damages ;  and 
in  1850,  gave  notice  for  an  arbitrator  to  assess  the  whole  damages :  — 

Hdd^  that  this  was  not  irregular,  and  that  the  first  notice  had  not  exhansted  all  the  statalotj 
powers. 

Distinction  between  damages  done  by  a  railway  for  which  compensation  may  be  obtained 
under  the  statutory  powers,  and  those  for  which  a  common  action  at  law  is  the  proper 
remedy. 

In  July,  1844,  an  act  of  parliament  passed,  7  &  8  Vict,  c,  82,  an- 
thorizing  the  making  the  Ashton  and  Staley  Bridge  Railway,  (since 
incorporated  with  the  Lancashire  and  Yorkshire  Railway,)  and  to 
take  the  necessary  lands  for  that  purpose.  The  line  passed  through 
reservoir  No.  157,  and  betweeh  two  others,  and  also  over  lands  used 
as  bleaching  and  dyeing  works,  of  which  Mrs.  Orrell  was  the  lessee. 
The  act  provided,  that  in  making  the  railway  across  the  reservoir  No. 
lS7i  the  same  should  be  constructed  by  means  of  timber  gearing.  Sec 
312.  The  313th  section  provided,  that  the  railway  company  shordd 
not  take  any  part  of  either  of  the  other  reservoirs  in  the  occupation 
of  Mrs.  Orrell,  without  enlarging  the  reservoir  on  the  opposite  aide, 
and  that  the  company  should  make  and  maintain  proper  drains,  and 
when  they  removed  or  disturbed  any  water  drains,  &c.,  should  sub- 
stitute others,  to  convey  the  water  from  the  reservoir  to  Mrs.  Orrell's 
bleach  and  dye  works. 

In  March,  1845,  Mrs.  Orrell  agreed  with  the  company  that  the 
arbitrator  named  should  settle  the  amount  of  compensation  for  the 
purchase  of  the  land,  <<  and  in  respect  of  the  damage  which  might  be 
sustained  by  reason  of  the  making  of  the  railway.'^  The  arbitrator, 
on  the  8th  of  June,  1845,  awarded  Mrs.  Orrell  225^  The  railway 
was  opened  with  a  single  line  in  April,  1846,  and  soon  after,  in 
October,  Mrs.  Orrell  transferred  her  interest  in  the  property  to  the 
defendants. 

The  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c  18,  passed 
in  1845. 

In  July,  1847,  a  second  act  of  parliament  passed,  10  &  11  Vict  c 
162,  which  entitled  the  railway  company  to  make  certain  branches, 
extensions,  and  other  works,  and  to  alter  its  name,  which  thereupon 
became  the  Lancashire  and  Yorkshire  Railway  Company.  The  4th 
section  was  as  follows :  — 

^<And  be  it  enacted,  that  <  The  Lands  Clauses  Consolidation  Act, 
1845,'  and  <  The  Railways  Clauses  Consolidation  Act,  1845,'  shall 
be  incorporated  with  this  act,  save  as  to  such  parts  thereof  as  may  be 
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modified  by  or  are  inconsistent  with  the  provisions  of  this  act"  In 
the  same  year,  1847,  a  second  line  of  rails  was  laid  down,  and  the 
road  between  the  reservoirs  was  widened ;  part  of  the  embankment 
and  the  retaining  wall  having  given  way,  the  plaintiffs  let  off  the 
water,  in  order  to  rebuild  and  repair  the  wall,  and  the  puddling  fouled 
the  water. 

In  January,  1848,  the  defendants  gave  the  plaintiffs  a  notice,  stating 
first,  that,  during  the  building  of  the  wall,  lime,  &c.,  had  been  allowed 
to  fall  into  the  water,  which  fouled  it,  and  injured  the  defendants'  dye- 
ing ;  secondly,  that  in  the  execution  of  their  works,  in  1845,  1846, 
and  1847,  the  plaintiffs  had  fouled  the  water  in  the  reservoirs,  and 
rendered  it  unfit  for  bleaching ;  thirdly,  that  the  plaintiffs  had  cut  off 
the  supply  of  pure  water  to  the  defendants'  works ;  fourthly,  that  they 
had  fonled  the  waters  for  several  months  by  the  upsetting  a  barrel  of 
tar  into  the  reservoir ;  fifthly,  that  the  company  had  let  off  the  water 
out  of  the  reservoir;  sixthly,  that  they  had  encroached  upon  the 
reservoir  newt  the  railway  without  enlarging  it  on  the  opposite  side ; 
by  these  means,  as  they  alleged,  their  works  had  been  injuriously 
dSected,  whereby  they  had  sustained  1,000/.  damage.  They  claimed 
this  sum,  and  required  the  amount  of  compensation  to  be  determined 
by  a  jury,  according  to  the  provisions  of  the  statute,  8  &  9  Vict.  c. 
lo,  &  68.  The  plaintiffs  took  no  notice  of  this  demand,  and,  in  July, 
1849,  the  defendants  by  letter  claimed  a  further  sum  of  200/.  for  sub- 
sequent damage.  They  afterwards  brought  an  action  at  law,  which, 
however,  they  discontinued. 

On  the  28d  of  August,  1850,  the  defendants  served  the  plaintiffs 
with  a  second  notice,  abandoning  the  previous  notices,  claiming 
3,000/.  for  the  above-mentioned  and  other  alleged  damages,  and  requi- 
ring the  plaintiffs  to  appoint  an  arbitrator.  The  other  damages  con- 
dsted  of  the  fouling  of  the  water  by  the  mode  of  construction  and 
materials  of  the  timber  gearing  over  the  reservoir,  and  by  the  drop- 
pine;  firom  the  bridge  of  the  tar  with  which  it  was  painted. 

The  plaintiffs,  aUeging  that  these  claims  were  groundless,  and  that 
the  matter  ought  to  be  determined  by  an  action  at  law  or  by  an  issue 
directed  for  that  purpose,  filed  the  present  bill,  on  the  4th  of  Septem- 
ber, 1850,  praying  a  declaration  that  the  defendants  were  not  entitled 
to  any  compensation,  or  that  an  action  or  issue  might  be  directed, 
and  for  an  injunction  to  restrain  the  defendants  taking  any  proceed- 
ings by  arbitration  under  the  notice. 

On  the  6th  of  September,  1850,  Lord  Langdale  granted  an  ez  parte 
injonction,  which  the  defendants,  having  put  in  their  answer,  now 
moved  to  dissolve  it. 

PolleU  and  LUtle^  for  the  defendants. 

SwanstoHy  Palmer^  and  Flemingy  contr^  for  the  plaintiffs. 

The  London  and  North-Western  Railway  Company  v.  Smithy  1  H. 
k  Tw.  364,  and  1  Mac  &  Gor.  216 ;  The  London  and  North-  Western 
BaUway  Company  v.  Bradley^  3  Mac  &  Oor.  336 ;  s.  c.  5  Eng.  Bep. 
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100 ;  Hie  South  Staffordshire  Railway  Company  v.  HaUy  1  Sim.  (n.  &) 
873;  8.  c.  3  Eng.  Rep.  105;  Hunter  v.  Nockolds,  2  Phillips,  545; 
Femihovgh  v.  Leader^  4  Railway  Cases,  373 ;  Barker  v.  2%^  North 
Staffordshire  Railway  Company y  5  Railway  Cases,  401 ;  Ex  parte  Eton 
College ;  In  re  The  London  and  North-  Western  Railway  Compa»y^ 
Lords  Justices,  Nov.  4, 1850. 

The  Master  of  the  Rolls,  without  hearing  a  reply.  I  am  of 
opinion  that  this  injunction  cannot  be  sustained. 

The  first  notice  of  1848  does  appear  to  me  to  claim  compensation 
in  respect  of  damage  to  be  committed  after  the  award  of  the  arbitra- 
tor. It  has  undoubtedly  been  argued,  that  it  claims  compensation 
in  respect  of  damage  covered  by  the  award,  which,  it  is  said,  indudes 
damages  committed,  not  only  prior,  but  subsequjently  to  its  date.  I 
do  not,  however,  understand  that  this  notice  claims  any  compensa- 
tion in  respect  of  damage  occasioned  prior  to  the  time  when  the  title 
of  the  defendants  to  this  property  first  accrued. 

The  second  notice  for  an  arbitration,  and  not  for  a  jury,  was  given 
in  1850 ;  and  this  appears  to  me  to  include  all  the  matters  contained 
in  the  first  notice,  and  also  a  claim  for  the  damage  which  the  defend- 
ants say  they  sustained  subsequently  to  that  period. 

The  first  question  I  have  to  consider,  and  which  is  a  preliminary 
point,  is,  whether  the  Lands  Clauses  Consolidation  Act  applies  to 
this  case.     It  is  argued,  that  as  it  did  not  exist  when  the  first  act  of 

{)arliament  passed,  or  when  these  works  were  made,  this  particular 
and  was  taken  under  the  authority  of  the  first  act  only,  and  that  the 
Lands  Clauses  Consolidation  Act,  though  incorporated  with  the  for- 
mer act  by  a  subsequent  statute  p^sed  in  1847,  cannot  have  any 
retrospective  eifect,  so  as  to  include  an  injury  subsequently  sustained, 
in  respect  of  works  completed  previously  to  the  passing  of  the  Lands 
Clauses  Consolidation  Act 

This  is  a  question  depending  solely  upon  the  construction  of  the 
Lands  Clauses  Consolidation  Act,  and  the  clause  of  the  act  of  1847, 
which  incorporates  it  with  the  new  act  Nothing  arises,  I  think,  on 
the  incorporating  act,  because  the  5th  section  of  the  Lands  Clauses 
Consolidation  Act  specifies,  that  if  only  certain  clauses  are  to  be 
incorporated  with  the  special  act,  those  clauses  are  to  be  distinctiy 
pointed  out,  and  I  think  it  must  be  referred  to  the  first  clause  of  the 
Lands  Clauses  Consolidation  Act  It  appears  to  me,  notwithstand- 
ing the  argument  I  have  had  addressed  to  me  upon  the  point,  that 
this  act  is  distinct  on  the  subject  The  first  clause  of  the  Lands 
Clauses  Consolidation  Act  is  this:  <<That  this  act  shall  apply  to 
every  undertaking  authorized  by  any  act  which  shall  hereafter  be 
passed,  and  which  shall  authorize  the  purchase  or  taking  of  lands  for 
such  undertaking,  and  this  act  shall  be  incorporated  with  such  act" 

I  read  that  clause  as  meaning  this:  whenever  there  is  an  *^  under- 
taking," for  which,  subsequentiy  to  the  passing  of  the  Lands  Clauses 
Consolidation  Act,  another  act  passes,  which  authorizes  the  taking  of 
other  lands  for  that  undertaking,  then  the  Lands  Clauses  Consolida- 
tion Act  applies  to  the  whole  undertaking,  as  if  it  had  been  always 
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applicable  to  It,  so  far  as  any  of  its  provisions  remain  applicable,  or 
there  is  any  thing  to  be  done  under  it. 

I  see  nothing  in  the  subsequent  words  which  in  the  slightest  degree 
affect  that.  It  says,  <<  And  all  the  clauses  and  provisions  of  this  act, 
save  so  far  as  they  shall  be  expressly  varied  or  accepted  by  any  such 
act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far  as  the 
isame  shall  be  applicable  to  such  undertaking,  and  shall,  as  well  as 
the  clauses  and  provisions  of  every  other  act  which  shall  be  incorpo- 
rated with  such  act,  form  part  of  such  act,  and  be  construed,  together 
therewith,  as  forming  one  act"  I  am  unable  to  distinguish  this 
from  the  Eton  College  case.  All  the  observations  of  the  Court  in 
that  case  appear  to  me  to  apply  to  the  present.  The  distinction 
attempted  to  be  drawn  is  this :  that  in  the  Eton  College  case,  the 
former  statutes  were  all  repealed,  and  there  were  no  provisions  sub- 
stituted for  them.  But  that  does  not  appear  to  me  to  have  any 
weight.  Here  all  the  original  undertakings  were  put  an  end  to,  and 
a  new  undertaking  is  substituted  for  it  The  Ashton  and  Staly 
Bridge  Railway  Company  no  longer  exists ;  it  is  the  Lancashire  and 
Yorkshire  undertaking  only  which  is  sought  to  be  bound.  Independ- 
ently of  that,  I  think  that  the  meaning  of  the  legislature  was  this : 
Whenever  a  company  is  compelled  to  come  for  a  fresh  act  of  par- 
liament to  vary  the  provisions  of  an  old  act,  we  impose  it  on  you  as 
a  condition,  that  you  shall  import  into  the  old  act  the  Lands  Clauses 
Consolidation  Act,  and  all  its  provisions  shall  apply  to  that  act  I 
am  of  opinion,  therefore,  that  the  68th  section  of  tne  Lands  Clauses 
Consolidation  Act  does  apply  to  this  case. 

If  it  does  apply,  the  next  question  to  be  considered  is,  does  this 
fall  within  the  decisions  which  have  put  constructions  on  this  clause 
of  the  statute?  Now  the  case  of  The  London  and  North-Western 
Railway  Company  v.  Smithy  1  Hall  &  Tw.  364,  and  1  Mac  &  Gor. 
216,  would  undoubtedly,  in  mv  opinion,  have  governed  this  case ; 
and,  if  I  did  not  find  its  authonty  shaken  by  subsequent  cases,  what- 
ever might  be  my  opinion  of  the  reasoning  and  decision  in  Smith's 
case,  still,  being  a  decision  of  a  court  of  higher  authority,  I  should 
be  bound  to  follow  it,  and  to  sustain  this  injunction.  But  it  is  not 
too  much  to  say,  that  the  decision  in  that  case  gave  great  surprise  to 
the  profession,  and  it  was  early  determined  that  the  attention  of 
Lord  Cottenham  should  be  expressly  called  to  the  effect  of  it  1 
may  speak  from  my  own  personal  knowledge,  that  Gattke's  case,  3 
Mac  &  Gor.  156 ;  s.  c.  3  Eng.  Rep.  59,  in  which  Vice-Chancellor 
Wigram  considered  himself  bound  by  the  decision  of  7%e  London 
and  North'Westem  Railway  Company  v.  Smithy  was  appealed  solely 
with  a  view  of  endeavoring  to  call  Lord  Cottenham's  attention  to 
the  effect  and  consequence  of  that  decision,  and  to  the  manner  in 
which,  in  the  opinion  of  several  persons,  it  seemed  to  be  in  fact  re- 
pealing an  act  of  parliament  It  so  happened,  that  in  consequence 
of  his  ill  health,  the  case  did  not  come  on  to  be  argued  before  Lord 
Cottenham,  but  was  heard  befoi^p  Lord  Truro,  who  reviewed  the  pre- 
Tions  decisions ;  and  although  he  undoubtedly  says  he  does  not  in* 
tend  to  reverse  it,  and  that  he  intends  to  do  no  more  than  to  say, 
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that  he  would  not  go  beyond  it,  and  that  it  might  be  an  authority  in 
a  precisely  similar  case,  still  I  think,  with  Liord  Cranworth,  that  it  is 
very  difficult  to  reconcile  the  two  decisions.  Lord  Cranworth  very 
iustly  says,  <<  I  go  along  with  Lord  Truro's  reasoning  throughout 
that  case ;  but  if  there  be  any  point  on  which  I  am  not  satisfied 
with  his  reasoning,  it  is,  where  he  endeavors  to  draw  a  distinction 
between  Gattke's  case  and  Smith's  case."  I  can  draw  some  distinc- 
tion, though  it  18  a  very  refined  one,  between  Gkittke's  case  and 
Smith's  case,  on  the  ground  of  one  being  a  public  nuisance,  and  the 
other  a  private  injury ;  but  I  am  totally  unable  to  draw  any  distinc- 
tion between  The  South  Staffordshire  KaUway  Company  v.  HaH,  and 
Smith's  case,  because  that  was  the  case  of  shutting  up  a  road. 

I  should  consider  myself  bound  by  these  latter  decisions,  even  if  I 
did  not,  as  I  do,  fuUy  concur  in  the  reasoning  and  observatidns  of 
Lord  Truro  and  Lord  Cranworth,  I  am  of  opinion,  therefore,  that 
they  govern  this  case ;  and  being  also  of  opinion  that  the  Lands 
Clauses  Consolidation  Act  applies,  I  think  the  plaintiffs  are  not 
entitled  to  any  injunction,  unless  upon  some  other  equitable  grounds. 

I  have  next  to  consider,  whether  there  are  any  equitable  circum- 
stances which  make  it  unjust  for  the  defendants  to  pursue  their  legal 
remedy  under  that  statute.  In  the  first  place,  it  is  said,  there  was  a 
contract  which  included  not  only  compensation  for  the  purchase  of 
the  land,  but  for  all  the  damage  which  tniffht  be  sustained  by  reason 
of  the  making  of  the  railway.  I  hold  that  this  does  not  mean  all 
the  damage  that  might,  at  any  time  afterwards,  by  possibility,  be 
sustained  by  reason  of  the  construction  and  the  working  of  the  rail- 
way, because,  if  some  violent  storm  had  afterwards  destroyed  a  por- 
tion  of  the  works,  or  if  there  had  been  a  fall  of  an  embankment,  the 
accident  and  its  reparation  might  very  seriously  injure  the  property 
of  another  person,  who  surely  would  be  entitled  to  compensation  for 
all  such  damages.  It  is  quite  clear,  that  such  possible  contingencies 
are  not  meant  to  be  provided  for  by  this  contract ;  and  if,  after  com- 
pensation has  been  given  for  those  things  which  might  reasonably 
and  fairly  have  been  foreseen,  unforeseen  calamities  occur  and  produce 
injuries  to  the  neighboring  landowner,  the  person  whose  property  is 
injured  is  not  precluded  from  recovering  compensation  for  the  damage 
so  done. 

I  am  of  opinion,  that  the  contract  means  nothing  more  than  this. 
We  can  now  ascertain  what  damage  has  already  been  done,  and 
what,  in  the  ordinary  working  of  the  line,  will  be  the  sort  of  damage 
which  will  probably  be  produced.  That  damage  is  mean^  to  be 
compensated  by  this  contract ;  but  any  fixture  extraordinary  damage 
is  not  intended  to  be  included  in  it 

It  is  then  said,  that  the  notice  of  1848  exhausted  all  the  statutory 
powers,  and  that  a  second  notice  could  not  be  given ;  and  for  that 
purpose  the  authority  of  Barker  v.  The  North  Staffordshire  Railway 
Company^  5  Railway  Cases,  401,  was  cited,  where  it  is  expressly 
decided,  and  I  think  rightly,  that  ^here  a  railway  company  gites 
notice  to  the  owner  of  the  land  that  they  are  going  to  take  a  certain 
quantity  of  it,  they  cannot  afterwards  abandon  that  notice,  and  say 
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they  -win  take  a  smaller  portion.  Bat  that  is  a  perfectly  distinct  and 
separate  matter  from  this,  for  not  only  may  that  be  considered  in  the 
light  of  an  agreement  to  take  land,  (about  which  I  say  nothing,) 'but, 
in  fact,  the  case  only  determines  this,  that  you  cannot  send  a  second 
notice  for  the  same  identical  purpose.  But  if  I  am  right  in  the  view 
I  take  of  this  case,  the  second  notice  is  not  for  the  same  purpose,  but 
it  is  for  damage  which  occurred  after  the  first  notice  was  given. 

Then,  it  is  said,  this  second  notice  includes  all  that  is  sought  in  the 
first ;  and  that  with  respect  to  the  first,  they  had  elected  their  remedy 
by  a  jury,  and  that  they  are  bound  only  to  insist  on  the  second  notice 
for  the  amount  of  damage  not  included  in  the  first  l^hat  may  be 
so,  and  I  am  not  about  to  express  my  opinion  on  that  subject ;  but 
if  so,  that  may  be  a  proper  matter  for  the  arbitrator  to  consider. 
The  arbitrator  will  consider  whether  in  that  respect  it  is  open  to  him 
to  go  into  that  question,  or  whether  it  is  included  in  the  amount  of 
damage  claimed  at  the  earlier  period.  It  will  be  necessary  for  him 
to  consider  all  the  items  of  complaint  on  which  the  defendants  allege 
they  have  sustained  damage,  and  which  will  have  to  be  made  clear 
before  the  arbitratcnr. 

Next  it  is  ai^ed,  that  this  is  not  damage  of  a  nature  which  falls 
within  the  Lands  Clauses  Consolidation  Act;  and  Mr.  B.  Palmer 
pat  the  case  of  a  spark  flying  from  an  engine  and  setting  fire  to  a 
rick,  which  clearly  would  not  be  a  case  of  damage  falling  within  the 
Lands  Clauses  Consolidation  Act ;  and  accordingly  it  is  said,  that 
there  is  no  instance  of  any  proceeding  under  the  statute  to  recover 
damages  for  such  an  injury,  but  that  an  action  must  be  brought  for 
that  purpose  in  the  ordinary  way.  That,  no  doubt,  is  correct ;  and 
that  observation  may  probably  apply  to  the  case  of  the  barrel  of  tar 
which  fell  into  the  water,  which  may  not  be  within  the  Lands 
Clauses  Consolidation  Act  But  when  I  find  the  line  wants  repair- 
ing, that  the  shifting  of  the  line  has  occasioned  the  damage,  this  ap- 
pears to  me  to  be  damage  strictly  arising  from  carrying  on  of  the 
works,  and  as  much  within  the  Lands  Clauses  Consolidation  Act  as 
if  it  bad  occurred  before  the  opening  of  the  railway.  I  see  no 
greater  difference  between  a  slip  of  land  which  may  have  fallen  from 
an  embankment,  and  covered  valuable  meadow  land  adjoining  a  rail- 
way, and  the  taking  of  lands  by  the  company  which  they  are  not 
authorized  to  take  by  the  railway  acts,  or  which  if  they  had  been 
authorized  to  take,  tney  had  not  previously  thought  fit  to  take.  I 
see  no  difference  between  the  title  to  compensation  of  a  person  who 
has  sustained  loss  by  an  unexpected  landslip,  whether  the  accident 
happened  before  the  line  was  opened,  or  two  or  three  days,  or  two  or 
three  weeks  subsequently  to  that  period.  I  do  not  mean  by  these 
observations  to  express  any  opinion  as  to  whether  the  defendants 
may  or  may  not  be  entitled  to  compensation.  The  principle  of  my 
my  decision  is  this :  Lord  Cottenham,  in  The  Lcmdon  and  North 
Western  Railway  Company  v.  Smithy  1  H.  &  Tw.  364,  and  1  Mac.  & 
Gor.  216,  held,  that  all  persons  who  sought  for  compensation  under 
the  Lands  Clauses  Consolidation  Act  should  not  only  be  bound  to 
prove  damage,  but,  before  they  could  be  permitted  to  put  the  power3 
VOL.  XIX.  26 
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of  that  act  in  force,  prove  damage  of  such  a  nature  as  would  entitle 
them  to  compensation  under  the  Lands  Clauses  Consolidation  Act. 
Thatt  is  the  doctrine  which  appears  to  me  to  be  reversed  by  the 
decisions  in  Gatike^s  case,  3  Mac.  &  Gor.  155 ;  s.  c.  3  Eng.  Rep.  59  ; 
Bradley's  case,  3  Mac  &  Gor.  336 ;  s.  c.  5  Eng.  Bep.  100 ;  and  Hairs 
case,  1  Sim.  N.  S.  373;  s.  c  3  Eng.  Rep.  105. 

I  concur  in  those  decisions,  and  think  that  no  equitable  circum- 
stances, giving  to  the  plaintiffs  a  right  to  prevent  the  defendants 
from  availing  themselves  of  and  enforcing  the  powers  of  the  statute, 
arise  from  the  circumstance  that  the  arbitrator  may  by  possibility 
take  a  wrong  view  of  the  law  on  the  subject,  and  hold  them  entitle^ 
to  compensation  in  respect  of  something,  the  loss  of  which  does  not 
at  law  so  entitle  Ihero^     The  legislature  has  ffiven  the  defendants 
that  tribunal ;  and  having  thought  fit  so  to  do,  in  the  manner  de- 
tailed by  the  Lord  Chancellor  at  length  in  GaWee^s  case,  the  Court 
of  Chancery  has  decided  that  it  is  not  at  liberty  to  repeal  that  act  of 
parliament,'and  compel  parties  to  adopt  another  course  of  proceed- 
ing, and  one  which  I  believe  would  ultimately  prove  much  more  ex- 
pensive and  less  satisfactory.     On  these  grounds,  therefore,  I  think 
that  the  plaintiifs  have  no  equity  to  prevent  the  defendants  from 
enforcing  their  legal  rights. 

The  remaining  question  is  as  to  the  costs ;  and  I  was  referred  to 
the  case  of  Hunter  v.  Nockolds^  2  Phillips,  545,  in  which  Lord  Cotten- 
ham,  when  he  decided  against  the  party  who  appeared  to  have  a 
decision  of  a  similar  nature  in  his  favor,  observed  that  be  always 
made  costs  follow  the  result,  and  that  persons  might  have  something 
more  or  something  less  of  reason  for  coming  here.  I  speak  with  the 
greatest  possible  respect  for  the  observations  of  Lord  Cottenham  on 
that  subject,  but  I  cannot  but  feel  that  this  rule  does  not  properly 
apply  to  this  case :  —  here  was  a  decision  of  the  Lord  Chancellor, 
which,  if  it  had  still  subsisted,  would  have  entitled  the  plaiutifl^  to 
the  injunction.  If  it  had  not  been  for  the  cases  to  which  I  have 
referred,  I  should  have  considered  myself  bound  to  have  continued 
the  injunction,  and  to  have  refused  this  motion  with  costs.  Is,  then^ 
a  party  seeking  relief  in  a  Court  of  Equity,  in  pursuance  of  the 
decision  of  the  Lord-Chancellor,  to  be  punished  for  following  a 
solemn  decision  of  the  court  ?  The  same  doctrine  might  as  well 
be  held,  where  a  man  fails,  upon  appeal,  to  support  the  decision  of 
the  lower  branch  of  the  court.  The  error  is  that  of  the  court,  and 
the  parties  cannot  properly  be  made  to  pay  costs  for  acting  on  the 
assumption  that  the  court  has  not  erred.  I  am  therefore  of  opinion, 
that  I  must  dissolve  the  injunction ;  but  I  am  clearly  of  opinion,  it  is 
not  a  case  for  giving  costs. 
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**  In  the  Matter  of  the  Trusts  under  the  Will  of  Samuel  Wright, 

deceased,"  ^ 

January  15,  1852. 

Assignment  J  What  it  passes — Payment  into  Court. 

A  assigned  **  all  his  ready  money,  securities  for  money,''  &c.  &c/*  and  all  odier  his  personal 
estate  and  effects  whatsoever  or  wheresoever  of  or  belonging,  or  dae  or  owing  to  him :  — 

HM,  that  the  general  words  passed  only  ])roperty  ejuadem  generis  with  that  spedfied,  and  that 
they  did  not  convey  a  contmgent  reversionary  interest  in  a  legacy. 

Where,  under  the  Trustee  Indemnity  Act,  money  is  paid  into  coart  **  upon  the  tmsts  of  a 
will,**  it  involves  the  general  administration  of  the  estate,  and  the  court  will  dot  order  it  to 
be  transferred  to  a  particular  account,  except  at  the  request,  and  on  the  responsibility,  of 
the  trustee. 

Thb  testator  devised  freeholds  and  leaseholds  to  trustees  on  trust, 
to  sell  and  to  invest  1,000/.,  and  to  pay  the  interest  thereof  to  his 
wife  for  life,  and  after  her  decease,  to  "  pay  and  apply "  the  said 
principal  sum  of  1,000/.  unto  and  equaUy  between  all  and  every  his 
children  living  at  the  time  of  the  decease  of  his  wife ;  and  in  case 
any  died  before  receiving  his  share,  leaving  children,  his  share  was  to 
be  paid  amongst  such  children. 

The  testator  died  in  1820 ;  and  the  widow  having  died  in  1849, 
the  petitioner,  Turfitt  Wright,  became  entitled  in  possession  of  one 
fourth  of  the  fund. 

The  year  before  the  widow's  death,  by  deed  dated  the  8th  of  De- 
cember, 1848,  after  reciting  that  Turfitt  Wright  had  agreed  to  convey 
and  assign  ''  all  his  real  and  personal  estate  and  effects  "  to  trustees, 
for  the  benefit  of  his  creditors,  ♦*  in  manner  thereinafter  mentioned,'' 
Turfitt  Wright  proceeded  to  convey  to  them  his  real  estate,  and 
afterwards  to  assign  "  all  his  ready  money,  securities  for  money,  and 
books  of  account,  household  goods  and  furniture,  plate,  linen,  stock 
in  trade,  debts,  and  all  other  personal  estate  and  effects  whatsoever 
and  wheresoever  of  or  belonging,  or  due  or  owing,  to  him  the  said 
Tnrfitt  Wright,"  upon  trusts,  for  the  benefit  of  his  creditors. 

The  trustees  paid  into  court  the  share  of  the  petitioner,  under  the 
Trustee  Indemnity  Act,  10  &  11  Vict  c.  96;  and  12  &  13  Vict  c. 
74,  to  the  account  above  mentioned. 

Turfitt  Wright  now  presented  a  petition  for  payment  to  him,  al- 
leging, that  the  assignment  made  by  him  in  1848,  was  not  intended 
to  comprise,  and  did  not,  in  fact,  comprise  the  petitioner's  contingent 
reversionary  share  in  the  sum  of  1,000/. 

The  Master  of  the  Rolls,  on  the  petition  being  opened,  stated, 
that  from  the  generality  of  the  account  to  which  the  fund  had  been 
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carried,  a  complete  administration  of  the  trusts  of  the  will  became 
accessary ;  that  he  could  not  order  the  fund  to  be  carried  over  to  a 
different  account,  as  that  must  be  done  on  the  trustee's  own  respon* 
sibility  ;  but  that  if  the  trustee  would  admit  that  the  fund  in  court 
was  the  petitioner's  share  of  the  1,000/.,  he  would,  at  his  request, 
allow  it  to  be  carried  over  to  such  separate  account,  and  proceed  to 
determine  the  question  between  the  parties.  See  11  Beav.  625  ;'aiKl 
12  Beav.  485. 

C.  P.  Cooper^  for  the  trustee,  assented  to  this,  and  the  petition  pro- 
ceeded. 

Busk^  for  the  petitioner,  argued,  that  the  contingent  interest  in  the 
fund  did  not  pass  by  the  assignment,  and  relied  on  Pope  v.  Whit* 
combe,  3  Russ.  124,  where  a  testatrix  gave  the  interest  of  the  residue 
to  her  brother  during  his  life ;  and  after  his  death,  she  gave  the  residue 
to  her  executors  in  trust  for  four  persons  by  name,  and  the  survivors 
and  survivor  of  them.  During  the  lifetime  of  the  testatrix's  brother, 
one  of  the  two  survivors  assigned  ''  all  and  singular  the  household 
furniture,  plate,  linen,  and  china;  stock  in  trade, goods, and  merchao* 
disc ;  debts,  sums  of  money,  bills,  notes,  and  securities  for  money, 
and  all  other  the  estate  and  effects  whatsoever  and  wheresoever  of  or 
to  which  she,  Sarah  Ghroombridge,  was  then  possessed  of^  or  entitled," 
to  hold  the  same,  unto  Lowe  and  Goujon,  their  executors,  adminis- 
trators, and  assigns,  upon  the  trusts  therein  mentioned,  for  the  benefit 
of  her  creditors.  It  was  held,  that  this  assignment  did  not  pass  her 
contingent  interest  in  the  testatrix's  residuary  estate. 

He  also  cited  Hotham  v.  Sutton,  15  Yes.  326,  where  Lord  Eldou 
said :  "  The  doctrine  appears  now  settled  in  this  court,  that  the  words 
*  other  efliects,'  in  general,  mean  effects  ejusdem  generis.^^  He  also 
distinguished  the  present  case  from  Campbell  v.  PrescoU,  15  Ves.  500, 
where  the  bequest  was  of  merchandise,  stock,  &c.,  &C.,  ^  and  all 
effects  whatsoever,"  and  not,  as  in  this  case,  ^'  all  other  personal  estate 
and  effects." 

X  T.  Humphrey,  contr^  argued,  that  the  intention  was  to  transfer 
all  the  petitioner's  property  whatever,  for  the  benefit  of  his  creditora 
He  referred  to  Jarman  on  Wills,  Vol.  1,  p.  698,  where,  referring  to 
Hotham  v.  SiUton,  it  is  said :  ''  It  will  be  observed  that  Lord  Eldoo, 
in  the  last  case,  lays  it  dawn,  that  the  words  '  other  effects,'  in  gene- 
ral, mean  effects  ejusdem  generis ;  but  such  a  position  seems  scarcely 
to  accord  with  some  subsequent  decisions  about  to  be  stated ;  one  of 
which,  it  will  be  seen,  was  determined  by  the  same  learned  judge, 
who  decided  Rawlings  v.  Jennings,  13  Ves.  39,  which  case  certainly 
carried  the  restricted  construction  to  its  extreme  point,  and  probably 
was  in  Lord  Eldon's  view  when  he  advanced  the  above  dictmm. 
The  author  then  refers  to  Campbell  v.  Prescott,  15  Ves.  500;  Michell 
V.  Michell,  5  Mad.  69;  Fleming  v.  Burrows,  1  Russ.  276 ;  and  Kendall 
V.  Kendall,  4  Russ.  360;  and  adds :  —  ^  These  cases  indicate  the  dis- 
position of  the  judges  of  the  present  day  to  adhere  to  the  sound 
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mle,  which  gives  to  words  of  a  comj^rehensive  import  tbeir  full  ex- 
tent of  operation,  unless  some  very  distinct  ground  can  be  collected, 
from  the  context,  for  considering  tnem  as  used  in  a  special  and  re- 
ftricted  sense.'' 

He  also  cited  Doe  d.  Pell  v.  Jeyes^  1  Bam.  &  Ad.  593,  where,  by  a 
conveyance  of  a  spedfically  described  estate  at  W.,  another  estate  at 
W.  was  also  held  to  pass  under  the  general  words  "  and  all  other,'* 
&C.,  my  hereditaments  at  W.,  or  elsewhere. 

He  also  cited  Jones  v.  Rose^  3  Term  Rep.  88,  and  Sheppard's 
Touchstone,  p.  88. 

The  Master  op  the  Rolls.  I  think  I  am  concluded  by  the  de- 
cision in  Pbpe  v.  Whitcomb^  and  that  I  must  limit  these  general 
words  to  property  "  ejtisdem  generis^^  and  hold,  that  the  words  "  all 
other  personal  estate  and  effects  "  belonging  to  him  include  only  pro- 
perty of  the  same  kind  as  that  previously  specified. 

Then  do  the  previous  words,  "  all  my  ready  money,"  &c.,  &c.,  in- 
clude a  share  which  the  petitioner  might  afterwards  become  entitled 
to  receive  upon  the  happening  of  a  particular  contingency  ?  I  think 
they  do  not 

It  has  been  urged,  that  if  I  so  construe  these  words,  it  must  follow, 
that  in  the  case  of  a  bankrupt,  his  contingent  interest  will  not  pass 
oy  the  general  words  of  an  assignment.  I  express  no  opinion  on 
this  point,  but  1  cannot  allow  any  such  consideration  to  induce  me  to 

Sive  to  a  deed  a  construction  which  the  words  and  former  decisions 
o  not  warrant ;  and  whatever  may  be  the  consequences  in  other 
instances,  I  must  give  to  this  deed  its  legal  meaning,  having  no 
authority  to  mould  them  for  the  purpose  of  meeting  the  supposed 
cases. 


Hele  v.  Lord  Bexley.^ 
Kovember  24  and  25  \  December  11, 1852. 

Representation  in  Smt. 

A  defendmnt  died,  and  a  contest  as  to  one  of  his  testamentary  papers  prevented  probate  being 
cranted.  The  coort,  on  motion,  iq;>pointed  the  executor  named  in  his  will  to  represent  the 
deceased^s  estate  in  the  canse,  under  the  15  &  16  Vict,  c  86,  s.  44. 

John  Knight,  a  defendant  interested  in  the  suit,  died  in  October^ 
1852,  having  by  his  will  appointed  Robert  Knight  his  executor.  The 
will  was  not  contested ;  but  he  had  also  made  a  codicil,  the  validity 
of  which.was  disputed  in  the  Ecclesiastical  Court,  in  consequence 
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of  which  no  probate  could  be  obtained.     The  Master  was  ready  to 
make  his  report,  but  was  prevented  by. the  abatement 

Speed  applied,  under  the  44th  section  of  15  &  16  Vict  c.  86,  that 
Robert  Knight  might  be  appointed  to  represent  the  estate  of  John 
Knight  for  all  the  purposes  of  the  suit,  so  long  as  there  should  be  no 
legal  personal  representatives  of  John  Knight 

The  Master  of  the  Rolls  said  he  would  consider  the  point 

The  Master  of  the  Rolls.  I  have  consulted  the  other  branches 
of  the  court,  -and  they  all  concur,  that  this  gentlemen  may  be  ap- 
pointed to  represent  the  estate  pending  the  proceeding  in  the  Eccle> 
siastical  Court^ 


Copley  v.   Smithson.' 

.       May  2S,  1852. 

Infant — Guardian  —  Practice. 

An  infant  defendant  was  ont  of  the  jurisdiction  until  after  a  decree  in  the  caose,  directtng  a 
reference  to  the  Master  to  take  accounts,  which  was  proceeding  when  he  came  within  the 
jurisdiction.  The  proper  course  is  for  the  infant,  on  motion,  to  obtain  an  order  i^pointing 
a  euardian ;  and,  by  a  separate  order,  to  obtain  a  reference  to  the  Master  to  inqmre  whether 
it  IS  for  the  infantas  benefit  to  adopt  the  proceedings ;  and,  if  so,  then  that  the  in&nt  adopt 
them,  and  attend  the  future  proceedings. 

This  was  an  administration  suit,  in  which  the  usual  decree  had 
been  obtained,  referring  it  to  the  Master  to  take  the  accounts ;  upon 
which  the  accounts  had  been  in  part  taken.  One  of  the  defendants, 
J.  M.  Copley,  was  an  infant,  out  of  the  jurisdiction.  Process  had 
been  prayed  against  him,  when  he  should  come  within  the  jurisdic- 
tion of  the  court     He  had  recently  come  within  the  jurisdiction. 

Frendergast  now  moved  on  behalf  of  the  infant,  that  the  court 
would  appoint  him  a  guardian  on  his  appearance  in  court  He  also 
asked  that  the  court  would  direct  that  the  proceedings  might  be 
adopted  on  behalf  of  the  infant 

The  Vice-Chancbllor.  There  must  be  two  orders.  A  guardian 
must  be  appointed  in  the  first  instance,  which  I  will  now  do.  Upon 
a  separate  motion,  I  will  make  an  order,  directing  a  reference  to  the 
Master,  to  inquire  whether  it  is  for  the  benefit  of  the  infant  that  be 
should  adopt  the  proceedings,  and,  if  yea,  permitting  this  defendant 
to  adopt  them,  and  attend  the  future  proceedings. 

1  See  Groves  t.  Lane^  16  Jurist,  1061 ;  s.  0. 18  £ng.  Rep.  529. 
9  5  De  Gex  &  Smale,  588. 
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May  25,  1852. 

Railway  Company — Pleasure  Parties  —  Nuisa/nce  —  Injunction. 

A  railway  company  became,  by  conveyance  from  a  canal  company,  the  owner  of  a  canal, 
with  lands  acqmred  from  seyeral  owners  for  the  formation  of  a  reservoir,  firom  which  to 
simply  water  to  the  canal,  the  rights  of  fishing  and  sporting  over  the  reservoir,  and  for  no 
other  porpose,  being  reserved  to  the  former  owners.  The  company  projected  and  held  a 
regatta  with  aquatic  sports  on  the  reservoir,  they  ran  cheap  trains,  and  thereby  congre- 
sated  a  larse  concourse  of  persons,  who  trespassed  on  the  park  surrounding  ^e  mansion- 
house  of  a  lady  and  acUoining  the  reservoir,  and  injured  her  right  of  fishing  and  sporting 
over  the  greater  part  oi  the  reservoir.  Notwithstanding  the  remonstrances  of  the  lady,  the 
company  announced  a  second  regatta.  Upon  motion  on  behalf  of  the  lady  in  a  suit  by  her 
agunst  the  company,  the  latter  undertaking  not  to  hold  another  regatta  for  a  limited 
period,  the  court  permitted  the  plaintiff  to  try  her  ri^ht  at  law  against  the  company.  On 
a  trial  at  law,  the  jury,  not  agreeing,  were  dischaiged;  but,  on  a  second  trial,  a  venuct  was 
given  for  the  plamtiff,  with  nominal  damages.  Their  undertaking  having  expired,  the 
company  announced  another  regatta  on  the  reservoir.  The  plaintiff  again  moved  an 
injunction:  — 

BM,  that  the  regatta  was  a  nuisance  to  the  plaintiff's  property,  and  an  injunction  was 
granted  to  restrain  them  from  holding  the  r^^tta;  and  the  court  directed  an  issue  to  try 
whether  the  company  coidd  use  the  reservoir  for  any  other  purpose  than  to  supply  their 
canal  with  water. 

Whether,  where  land  has  been  obtained  by  act  of  parliament  expressly  for  one  purpose,  it 
can  be  used  for  any  other  purposes  —  Qawre, 

By  two  acts  of  parliament,  the  6  Geo.  3,  c.  96,  and  the  37  Geo.  3, 
c  36,  the  company  of  proprietors  of  the  navigation  from  the  Trent 
to  the  Mersey,  were  authorized  to  form  a  canal  and  branches,  and  to 
supply  the  same  from  springs  in  the  neighborhood,  and  to  make  and 
at  all  times  maintain  a  reservoir  in  a  vale  lying  between  Horton 
and  Rudyard,  called  Bndyard  Vale,  and  to  cut  a  trench  from  the 
reservoir  for  supplying  water  from  the  reservoir  to  their  canal  and 
branches,  and  to  and  for  no  other  use  or  purpose  whatsoever. 

By  another  act,  the  1  Will.  4,  c.  65,  the  powers  of  the  company 
were  consolidated. 

By  another  act,  the  9  &  10  Vict  c.  85,  "  The -North  Staffordshire 
Railway  (Pottery  Line)  Act,  1848,"  the  North  Staffordshire  Railway 
Company  was  incorporated,  and  the  canal,  lands,  and  property  of  the 
Navigation  Company  were  vested  in  the  Railway  Company,  and  all 
the  powers  relating  to  the  navigation  and  obligations  in  respect  of 
the  same  were  transferred  to  the  railway  company.  And,  by  a  sub- 
sequent act  of  the  10  &  11  Vict  c.  8,  all  the  above  property  and 
effects,  powers  and  obligations,  became  vested  in  the  North  Stafford- 
shire Railway  Company. 

The  Navigation  Company,  in  pursuance  of  the  powers  contained 
in  the  act  of  37  Geo.  3,  took  from  the  proprietors  of  the  land  in 
Rudyard  Vale  180  acres,  of  which  they  took  104  acres  from  the 


1  5  De  G«x  &  Smale,  5S4. 

Digitized  by  VjOOQ IC 


808  COURTS  OF  CHANCEEY,  1853. 

Bostock  V.  The  North  Stefibrdshire  Railway  CoiapaAj 

ancestors  and  predecessors  in  title  of  Miss  Bostock ;  and  they  formed 
thereon  the  reservoir,  called  the  Rudyard  lake  or  reservoir.  Long 
prior  to  the  21st  of  April,  1851,  and  subsequently,  Miss  Bostock  -was 

f)ossessed  of  a  mansion  house,  park,  and  estate  adjoining  Rudyard 
ake,  and  was  entitled  to  the  exclusive  right  of  fishing  in  the  104 
acres,  part  of  the  lake,  and  of  taking  game  within  the  same  limits ; 
whilst  the  North  Staffordshire  Railway  Company  were  possessed  of 
the  land  covered  with  the  water  of  the  lake ;  and  their  railway  passed 
along  on  the  opposite  side  of  the  lake  in  close  proximity  thereto. 

Although  the  canal,  including  the  reservoir,  was  vested  in  the  rail- 
way company  for  the  limited  purposes  expressed  in  the  several  acts 
of  parliament,  the  company,  for  the  purpose  of  increasing  the  traffic 
on  the  railway,  and  not  for  any  legitmiate  use  of  the  Rudyard  lake, 
had  advertised  in  newspapers  and  handbills  the  celebration  of  a 
<'  Grand  Fete  or  Regatta "  on  Rudyard  lake,  on  Easter  Monday, 
April  2l8t,  1851.  The  file  to  commence  at  one  o^cIock,  P.  M.,  *<  with 
a  grand  salute  from  a  park  of  artillerv,  under  the  direction  of  Bom- 
badier  King,  of  the  Royal  Artillery,  Manchester."  There  were  to  be 
aquatic  sports,  to  be  under  the  management  of  the  Manchester  and 
Salford  Regatta  Club ;  a  skiff  race  was  also  advertised ;  and  it  was 
announced  that  a  beautiful  iron  steamboat  would  ply  for  hire  on  the 
lake  during  the  day.  The  beauty  of  the  scenery  was  enlarged  on, 
and  numerous  minor  amusements,  including  the  performance  of  a 
brass  band,  were  advertised  as  intended  for  the  occasion.  Special 
cheap  trains  were  announced  to  run  during  the  day  at  very  low  fares. 
Miss  Bostock's  solicitors  remonstrated,  by  letter  addressed  to  the 
secretary  of  the  company,  who  persisted  in  holding  the  file  on  Easter 
Monday.  Ten  thousand  persons  attended  the  fite^  the  salute  was 
fired  from  the  park  of  artillery,  and  five  races  were  contested  by  up- 
wards of  twenty  boats,  and  the  iron  steamer  plied  on  the  lake. 

The  privacy  and  retirement  of  Miss  Bostock  were  interfered  with  ; 
she,  her  relations,  and  friends  were  grossly  insulted ;  her  grounds  were 
trespassed  upon,  her  plantations  and  fences  were  damaged,  some  of 
the  company  fished  in  the  lake,  and  her  right  of  fishery  generally 
was  injured. 

Immediately  after  the  regatta,  Miss  Bostock  again  lemonstrated 
with  the  company ;  who,  however,  disregarding  her  complaints,  issued 
another  advertisement  for  a  "  Grand  Regatta  ^  on  the  lake,  on  Whit- 
Monday,  announcing  that  special  cheap  trains  would  run  on  the 
occasion.  On  the  6th  of  June,  1851,  Miss  Bostock  instituted  the 
present  suit  against  the  North  Staffordshire  Railway  Company.  The 
plaintiff's  bill,  after  stating  the  above  circumstances,  and  charging, 
that,  to  continue  to  hold  such  regattas  would  greatly  injure  the  {uain* 
tiff  and  her  property,  and  would  compel  her  to  quit  her  mansion  and 
estate,  prayed  that  the  railway  company,  their  tenants,  officers,  ser- 
vants, and  agents,  might  be  restrained,  by  the  injunction  of  the  court, 
firom  holding  the  proposed  regatta  or  any  regatta  on  the  Rudyard 
lake,  on  the  9th  of  June,  1851 ;  and  from  in  any  manner  using  or 
employing  the  lake  or  reservoir  on  that  day  for  the  purposes  of  the 
regatta,  or  for  any  aquatic  or  other  sports ;  and  from  using  or  em- 
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ploying  any  steamboats,  or  any  boats  or  vesseb,  on  or  upon  the  lake, 
for  the  purposes  of  the  regatta,  or  for  carrying  any  persons  for  hire 
IB  any  boats  or  vessels  on  the  lake ;  and  that  the  North  Staffordshire 
Railway  Company,  their  tenants,  officers,  servants,  and  agents,  might 
also  be  restrained  by  the  injunction  of  the  court  from  at  any  time 
thereafter  holding  any  regatta  or  other  aquatic  sports  on  the  lake,  and 
from  using  or  employing  any  steamboats,  or  other  boats  or  vessels, 
on  the  lake,  for  the  purposes  of  any  regatta  or  other  sports,  or  for  the 
carrying  of  any  persons  for  hire ;  and  from  fishing  or  sporting,  or 
permitting  any  persons  to  fish  or  sport,  in  or  over  the  lake ;  and  from 
doing  or  permitting  any  acts  which  might  damage  or  injure,  or  tend 
to  damage  or  injure  the  rights  of  fishing  and  sporting  in  and  over 
the  lake,  and  from  using  the  lake  for  any  other  purpose  whatsoever, 
except  for  the  supply  of  water  to  the  canals  and  branches  formerly 
vested  in  the  company  of  proprietors  of  the  navigation  from  the 
Trent  to  the  Mersey,  and  then  vested  in  the  North  Stafibrdshire  Rail- 
way Company,  under  the  provisions  of  the  act  of  the  said  "  North 
Staffordshire  Railway  (Pottery  Line)  Act,  1846." 

The  plaintiff  moved  on  the  3d  of  July,  1851,  for  an  injunction 
against  the  defendants,  in  the  terms  of  the  prayer  of  the  bUl.  The 
motion  was  discussed  at  great  length;  and  upon  the  defendants 
undertaking  not  to  do  or  permit  any  of  the  acts  complained  of,  and 
in  particular  not  to  permit  any  boats  to  be  let  to  hire  until  after  this 
motion  should  be  disposed  of,  the  plaintiff  was  to  be  at  liberty  to 
bring  such  action  as  she  might  be  advised  in  respect  of  the  acts 
complained  of  in  the  bill ;  and  the  defendants  were  directed  to  admit, 
at  the  trial  of  such  action,  that  the  regattas  had  taken  place,  and 
that  the  steamboat  and  pleasure  boats  had  plied,  and  had  been  let  for 
hire  on  the  lake,  under  the  authority  of  the  defendants,  and  execution 
was  stayed.     On  these  terms  the  motion  stood  over. 

An  action  on  the  case  for  a  nuisance  was  brought  by  the  plaintiff 
under  these  directions,  in  which  the  plaintiff  complained  of  the  re- 
gatta  as  a  nuisance  to  her  mansion  house  and  premises,  and  as  a 
disturbance  of  her  right  of  fishing  on  the  lake.  The  action  was  tried 
at  the  Chester  Assizes  on  the  5th  of  August,  1851,  but  the  jury  could 
not  agree  on  the  verdict 

In  December,  1851,  the  motion  of  the  plaintiff  for  an  injunction, 
in  the  terms  of  the  prayer  of  the  biU,  was  again  made ;  when  the 
coart  continued  the  order  of  the  3d  of  July,  1851,  and  directed  the 
undertaking  of  the  defendants  to  be  continued  until  after  the  then 
next  assizes. 

A  new  trial  was  had  at  Westminster  in  February,  1862,  before 
Lord  Campbell,  C.  J.,  when  a  verdict  was  returned  for  the  plaintiff 
with  nominal  damages.  In  the  spring  of  the  year,  1852,  the  defend- 
ants issued  handbills  and  advertisements,  announcing  another  and 
similar  regatta  to  be  held  on  Rudyard  lake,  on  Whit-Monday. 

Under  these  circumstances,  the  plaintiff  now  moved  for  an  injunc- 
tion in  the  terms  of  the  prayer  of  the  biU. 

Bussell  and  Younge  in  support  of  the  motion.    The  verdict  at  law 
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has  established  the  fact,  that  the  regatta  is  a  nuisance  to  the  plaintifF; 
and  it  is  clear  upon  the  evidence  upon  this  motion,  that  the  defend- 
ants intend  to  repeat  the  nuisance.  This  is  such  an  annoyance  as 
the  court  will  prevent  by  injnnction..  Although  the  damages  npon 
the  trial  of  the  action  were  nominal  only,  the  action  tried  and  the 
verdict  established  the  right  of  the  plaintiff;  and  further  damages 
were  not  sought,  and  were  not  necessary  to  entitle  the  plaintiff  to  an 
injunction.  They  cited  The  Rochdale  Canal.  Campania  v.  Exn^Ty  2 
Sim.  N.  S.  78;  s.  c.  7  Eng.  Rep.  208;  SoUau  v.  De  Held,  2  Sim. 
N.  S.  154 ;  s.  c.  9  Eng.  Rep.  104. 

Malinsj  Grovey  and  Bovilly  for  the  defendants.  Nothing  was  -esta- 
blished by  the  action  entitling  the  plaintiff  to  an  injunction.  The 
principle  on  which,  after  a  verdict,  the  court  will  grant  an  injunction 
to  restrain  an  act  proved  to  be  a  nuisance,  is,  that  the  act  complained 
of  must  be  one  of  continued  or  very  frequently  repeated  occurrence. 
That  element  existed  in  the  cases  cited  in  support  of  the  plaintiff's 
motion,  and  does  not  exist  in  the  case  now  before  the  court  The 
conditions  on  which  the  court  will  grant  an  injunction  to  restrain  a 
nuisance  are  stated  by  Lord  Cran worth  in  Wood  v.  SuUcliffey  2  Sim. 
N.  S.  163 ;  s.  c.  8  Eng.  Rep.  217.  Among  these,  his  lordship  enu- 
merates as  one,  that  damages  will  not  be  an  adequate  compensation 
for  the  injury  complained  of;  but  in  this  case  damages  will  ade- 
quately compensate  the  plaintiff. 

There  were  two  trials :  in  the  first,  the  plaintiff  did  itot  succeed  ; 
it  is  true,  that,  in  the  second,  she  did  obtain  a  verdict,  but  that  verdiet 
was  for  nominal  damages  only,  and  did  not  establish  that  there  was 
any  serious  damage  to  the  plaintiff.  The  plaintiff's  legal  title  against 
the  defendants  is  not  therefore  clear,  and  no  serious  damage  has  been 
proved.  Under  these  circumstances,  the  court  ought  not  to  grant  an 
injunction ;  at  least,  until  after  the  plaintiff  shall  have  established  her 
right  by  a  third  trial,  and  shall  have  obtained  a  verdict  with  such 
damages  as  will  satisfy  this  court  that  she  has  sustained  substantial 
damage. 

The  Vice-Chancellor.  The  plaintiff  is  entitled  to  an  injunction. 
I  consider  that  it  has  been  established  by  the  verdict  in  the  action  at 
law,  that  the  regatta  is  a  nuisance  to  the  plaintiff  as  the  owner  of  the 
bouse  and  grounds. 

In  summing  up  the  case  to  the  jury  upon  the  second  trial.  Lord 
Campbell  expressed  a  very  decided  opinion,  that  such  an  injury  as 
that  of  which  the  plaintiff  complains,  is  a  nuisance. 

On  the  whole,  it  appears  to  me  that  the  regatta  is  such  a  nuisance 
and  injury  to  the  plaintiff's  property,  as  she  is  entitled  to  be  protected 
from  by  injunction.  But  the  notice  of  motion  goes  beyond  this ;  it 
asks,  that  the  defendants  may  be  restrained  from  using  the  lake  for 
any  other  purpose  than  as  a  reservoir  for  supplying  their  canal.  I 
wiU  hear  the  plaintiff's  counsel  on  that  point 

Russell    The  plaintiff  has  the  right  of  fishing  in  the  lake.     Now^ 
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the  letting  out  of  boats  to  be  used  on  the  lake  for  hire  interferes  with 
that  right  The  acts  under  which  the  defendants  have  any  title,  limit 
their  rights  in  the  lake  to  using  it  as  a  reservoir  for  supplying  their 
canal  with  water,  and  '<  to  and  for  no  further  or  other  use  or  purpose 
whatsoever." 

The  Vice-Chancellor  inquired,  whether,  where  land  had  been 
obtained  under  the  authority  of  an  act  of  parliament  expressly  for 
one  purpose,  it  had  been  decided  whether  it  could  be  used  for  another 
purpose,  or,  generally,  for  all  purposes. 

Russell  and  Malins^  in  reply,  said,  they  believed  not 

Russell  continued  his  reply. 

His  Honor  said  he  would  grant  an  injunction  to  restrain  the  threat- 
ened xegatta,  and  the  use  of  steam  or  other  vessels  or  boats  for  the 
purpose  of  any  regatta  or  other  public  amusement  on  the  lake  or 
reservoir ;  and  he  directed  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench  on  two  questions :  first,  whether  the  defendants  could 
lawfully  let  out  boats  for  hire  on  the  lake  or  reservoir ;  secondly, 
whether  the  company  could  lawfully  use  the  lake  or  reservoir  for  any 
other  purpose  than  for  supplying  their  canal  with  water. 

As  to  the  costs  at  law,  his  Honor  gave  the  plaintiff  liberty  to  issue 
execution  on  the  judgment  at  law  to  recover  them. 


Daniel  v.  Davies.* 

Jane  4, 1852. 

Trust—  Will—  Legacy. 

A  testator  in  possession  of  lands  derised  the  same  to  his  widow  for  life,  remainder  to  another 
tenant  for  life,  with  remainders  over ;  and  he  gaye  to  the  plaintiff  200/^  which  he  chamd 
Ofn  specified  land,  part  of  his  lands  devised,  payable  after  the  widow's  death.  The  widow 
was  possessed  for  her  life,  and,  on  her  death,  a  stranger  entered  into  and  kept  possession  of 
the  lands  of  the  testator.  The  plaintiff  by  his  bill,  to  which  the  tenants  for  life,  and  in 
remainder,  and  the  stranger,  were  defendants,  asked  that  the  200^  legacy  might  be  raised 
eat  of  the  specific  land.  The  tenant  for  life  disclaimed.  The  stranger  alleged  a  title  para- 
mount to  that  of  the  testator,  and  objected  that  he  ooght  not  to  be  a  party :  —        ^ 

Held,  that  the  stranger  conld  not  be  sued  in  this  court  by  any  person  claimin||^  under  the 
will,  and  he  was  dismissed  with  costs ;  and  the  court  declared  the  plaintiff  entitled  to  his 
legacy,  appointed  a  receiver,  and  ordered  that  the  plaintiff  should  be  at  liberty  to  brine 
sach  action  as  he  should  be  advised,  for  the  recovery  of  the  specified  land  in  the  names  of 
the  tenants  for  life  and  in  remainder,  upon  an  indemnity. 


1  5  De  Gex  &  Smale,  611. 
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John  Dayies,  in  1821,  duly  made  and  executed  his  will,  of  whidi 
the  material  parts  are  to  the  following  effect :  —  "I  give  and  devise  " 
[hereditaments  including  Llwyn  and  Penycraigand  a  dwelling-house 
in  Uanddewybrefy,  in  the  county  of  Cardigan,]  "to  hold  unto  John 
Lloyd  and  David  Davies,  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  to  the  several  uses  and  upon  the  sevCTal 
trusts,  intents,  and  purposes  hereinafter  expressed  and  declared  of  and 
concerning  the  same,  that  is  to  say,  to  the  use  of,  and  I  give  and 
devise  all  my  real  or  freehold  estate  hereinbefore  described  unto  my 
beloved  wife  Anne  Davies,  and  her  assigns,  for  and  during  the  term 
of  her  natural  life,  without  impeachment  of  waste;  and  from  and 
immediately  after  her  decease,  I  give  and  devise  all  those  hereditaments, 
including  the  said  Llwyn  and  Penycraig,  and  the  dwelling-house  in 
Llanddewybrefy,  subject  nevertheless  to  the  charge  of  the  sum  of 
200^  as  hereinafter  mentioned,  unto  my  nephew  Daniel  Davies,  [a 
defendant  hereto,]  officer  of  excise,  son  of  Samuel  Davies  of  London, 
to  hold  unto  and  to  the  use  of  Daniel  Davies  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  with  remainders  over  after  his 
decease,  to  the  use  of  the  testator's  trustees,  upon  trust  to  preserve 
Qontineent  remainders;  with  remainder  to  the  use  of  the  first  son  of 
the  body  of  Daniel  Davies,  lawfully  begotten  or  to  be  begotten,  and 
the  heirs  male  of  the  body  of  such  first  son ;  with  devises  and  re- 
mainders over.  The  testator  gave  to  Mr.  John  Daniel  the  sum  of 
200/.,  in  the  following  terms :  "I  give  and  bequeathe  unto  John  Daniel^ 
the  sum  of  200L  sterling,  which  sum  I  charge  and  make  chargeable 
on  the  tenements  and  premises  called  Llwyn  and  Penycraig;  which 
said  sum  of  200L  1  direct  shall  be  paid  to  the  said  John  Daniel,  his 
executors,  administrators,  and  assigns,  within  the  space  of  twelve 
months  after  the  decease  or  marriage  of  my  beloved  wife  Anne 
Davies,  which  shall  first  or  next  happen." 

The  testator  died  in  1822 ;  and  thereupon  his  widow  Anne  Davies 
entered  into  and  continued  in  possession  of  the  premises  devised  to 
her,  until  her  decease  in  1848. 

This  was  a  suit  by  Mr.  John  Daniel  against  Daniel  Davies,  the 
tenant  for  life,  and  Mrs.  Hughes,  who  was  entitled  in  remainder, 
under  the  will  of  John  Davies,  to  the  estates  called  Llwyn  and  Peny- 
craig, and  also  against  Daniel  Evans.  The  plaintiff  bv  his  bill  alleged, 
that,  on  the  decease  of  Anne  Davies,  the  defendant  Daniel  Evans  had 
entered  into,  and  that  he  had  ever  since  been  and  was  still  in  posses- 
sion or  receipt  of  the  rents  and  profits  of  the  tenements  called  Llwyn 
and  Penycraig,  and  also  against  Daniel  Evans.  The  plaintiff  by  his 
bill  alleged,  that,  on  the  decease  of  Anne  Davies,  the  defendant  Daniel 
Evaiy  had  entered  into,  and  that  he  had  ever  since  been  and  was  still 
in,  the  possession  or  receipt  of  the  rents  and  profits  of  the  tenements 
called  Llwn  and  Penycraig,  and  that  he  claimed  to  be  entitled  thereto, 
but  that  he  refused  to  pay  the  plaintiff  the  sum  of  200/.,  under  the 
pretence  that  the  testator  had  no  power  to  devise  the  premises; 
whereas  the  plaintiff  alleged  a  devolution  of  title  to  the  testator,  show- 
ing that  the  testator  was  seised  in  fee  of  the  hereditaments,  and  had 
full  right  to  devise  the  hereditaments.  •  The  prayer  of  the  bill  wasg 
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that  the  above  sum  of  200/.  and  interest  might  be  raised  out  of  the 
tenements  called  Uwyn  and  Penycraig,  devised  by  the  will,  and  that 
the  same  might  be  paid  to  the  plaintiff,  and  that  a  receiver  might  be 
appointed  of  the  rents  and  profits  of  the  same  hereditaments. 

The  defendant  Daniel  Davies,  by  his  answer,  admitted  that  the 
defendant  Daniel  Evans  was  in  possession  of  the  hereditaments  under 
a  title  paramount  to  that  of  the  testator,  and  be  disclaimed  all  title  to 
the  hereditaments  under  the  testator's  will;  the  other  defendants 
entitled  under  the  testator's  will  merely  stated  that  the  defendant 
Daniel  Evans  was  in  possession,  claiming  to  be  in  possession  under 
an  adverse  title. 

Daniel  Evans,  by  his  answer,  denied  that  the  testator,  John  Davies, 
was,  at  the  time  when  he  made  his  will,  or  at  any  time,  seised  of,  or 
entitled  to  the  messuages,  tenements,  farms,*  or  lands  in  the  bill  men- 
tioned to  be  devised  by  his  will ;  but  he  alleged,  that  the  said  John 
Davies  was  in  possession  of  the  said  hereditaments  as  tenant  for  life 
of  the  same,  and  that,  on  the  decease  of  the  testator  John  Davies,  his 
widow,  Mrs.  Anne  Davies,  entered  into  thp  possession  and  receipt  of 
the  rents  and  profits  of  the  hereditaments,  including  the  tenements 
and  premises  called  Llwyn  and  Penycraig,  and  that  she  continued  in 
such  possession  and  receipt  until  her  death ;  but  that,  shortly  after 
the  decease  of  the  testator  John  Davies,  who  was  the  father  of  this 
defendant,  Daniel  Samuel,  otherwise  Daniel  Evans,  applied  to  Mrs. 
Anne  Davies  for  possession  of  the  hereditaments  and  premises,  and 
filed  a  bill  in  chancery  in  the  court  of  Great  Session  at  Carmarthen, 
in  South  Wales,  claiming  the  same  hereditaments  and  premises ;  and 
thereupon  an  arrangement  was  come  to  between  Mrs.  Anne  Davies 
and  Daniel  Samuel,  whereby  it  was  agreed  that  such  suit  should  be 
compromised;  and  that  Mrs.  Anne  Davies,  being  then  upwards  of 
sixty  years  of  age,  should  be  aUowed  to  continue  in  possession  of  the 
hereditaments  and  premises  for  the  remainder  of  her  life ;  and  that 
the  said  Daniel  Samuel  should  have  the  peaceable  possession  thereof 
immediately  upon  her  decease,  and  thenceforth  hold  the  same  to  him- 
self and  his  heirs  for  ever,  free  from  all  encumbrances;  and  this  de- 
fendant alleged,  that,  accordingly,  and  not  by  vii:tue  of  the  will,  Mrs. 
Anne  Davies  was  allowed  to  continue  in  quiet  possession  of  the  same 
hereditaments  and  premises  until  her  death. . 

This  defendant  also  stated,  that  his  father  died  intestate  about  four 

i rears  previous  to  the  decease  of  Mrs.  Anne  Davies,  namely,  in  1844, 
caving  this  defendant  his  eldest  son  and  heir  at  law;  and  that,  by 
reason  of  the  death  of  his  said  father  and  of  Mrs.  Anne  Davies,  he 
became  and  was  absolutely  entitled  in  possession  to  the  heredita- 
ments sought  to  be  charged  by  the  bill,  and  to  the  inheritance  thereof; 
firee  from  all  encumbrances ;  and  that  he  did,  upon  the  decease  of  Mrs. 
Anne  Davies,  enter  into  possession  and  receipt  of  the  rents  and  profits 
of  the  hereditaments  called  Llwyn  and  Penycraig,  and  has  ever  since 
been  and  was  in  such  possession  and  receipt.  And  this  defendant, 
as  the  eldest  son  of  the  said  Daniel  Samuel,  claimed  to  be  entitled  to 
the  hereditaments,  free  from  the  legacy  of  200/.  and  interest,  claimed 
by  the  plaintiff's  bill ;  and  he  denied  that  the  whole  of  the  sum  of 
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200L  with  interest  thereon,  or  any  part  thereof,  was  due  to  the  plain- 
tiff. 

This  defendant  insisted  that  the  testator  had  no  power  to  devise 
the  hereditaments,  and  that  no  part  of  them  descended  to  the  testator 
John  Davies,  in  fee-simple. 

Evidence  was  gone  into  both  for  the  plaintiff  and  the  defendant; 
upon  which  a  primd  facie  case,  that  Daniel  Evans  was  wrongfallj  in 
possession,  was  established  against  him. 

The  cause  now  came  on  upon  the  hearing. 

Chcmdless  and  Jatnes^  for  the  plaintiff. 

C.  H.  Roupell,  for  the  defendant  Daniel  Davies,  the  tenant  for  life 
under  the  testator's  will,  who  had  disclaimed; 

Freeling',  for  Mrs.  Hughes,  the  tenant  in  tail  in  remainder  under 
the  will 

Willcock  and  Renshaw,  for  the  defendant  Daniel  Evans.  The 
plaintiff  sues  only  in  respect  of  an  equity  created  by  the  testator's 
will  in  his  favor  out  of  the  hereditaments.  His  is  an  interest  in  the 
land  only  on  the  assumption  that  the  testator  was  himself  entitled ; 
but  this  defendant  alleges,  by  his  answer,  a  title  paramount  in  law 
and  equity  to  that  of  the  testator.  It  is  not  competent  for  the  plain- 
tiff in  this  suit,  which  is  to  establish  his'  title  under  the  will,  and  to 
have  his  charge  made  effectual  as  against  the  devisees  of  the  fee  under 
the  will,  to  raise  a  litigation  with  this  defendant,  who  claims  para- 
mount to  the  will.  This  defendant  is  improperly  made  a  party,  and 
ought  to  be  dismissed.  Even  if  it  be  assumed  that  the  title  of  this 
defendant  is  wrongful,  still  he  is  in  possession  adversely  as  of  a  legal 
title ;  and  the  question  is  one  proper  for  an  action  at  law,  and  it  cannot 
be  decided  in  this  suit.  This  defendant  must  therefore  be  dismissed, 
as  haying  imiproperly  been  made  a  defendant.  If  the  plaintiff  shall 
establish  a  right,  under  the  testator's  will,  against  the  devisees,  it  will 
be  for  the  cpurtto  determine,  as  between  the  devisees  under  the  will 
and  the  plaintiff,  what  action  or  suit  shall  be  instituted  against  this 
defendant,  to  raise  the  question  of  the  testator's  right  against  this  de- 
fendant as  a  distinct  question. 

QiandlesSj  in  reply,  submitted,  that  if  the  devise  had  been  to 
the  devisees  upon  trust  to  raise  the  legacy,  there  might  have  been 
some  ground  for  the  objection ;  but  the  charge  created  by  the  testator 
in  favor  of  this  plaintiff  was  on  the  land  itself,  and  the  plaintiff  had 
an  estate  or  title  in  the  land  sufficient  to  entitle  him  to  raise  the  ques- 
tion of  title  against  the  defendant,  though  he  set  up  a  title  para- 
mount; and  that,  if  the  plaintiff  should  sue  in  the  name  of  the 
devisee,  the  plaintiff  would  be  bound  by  the  devisee's  acts  and  ad- 
missions, although  not  a  trustee  for  the  plaintiff     He  also  relied  on 
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the  relief  given  in  equity  in  the  case  of  lost  deeds,  and  of  the  remedy 
by  distress  where  it  had  become  unavailable.^ 

The  Vice-Chancellor  after  observing,  that,  in  those  cases,  the 
court  administered  legal  relief,  proceeded : 

This  plaintiff,  as  legatee  for  200/.,  has  a  good  title  against  the 
devisees  under  the  will  of  John  Davies,  ^nd  primd  facie  he  has  estab- 
lished his  claim  against  the  defendant  Daniel  Evans,  but  this  de- 
fendant claims  paramount  to  the  testator;  and  this  court  has  no 
right  to  decide  the  question  between  the  testator's  title  and  that  of 
Daniel  Evans  in  the  present  suit,  constituted  as  it  is.  I  cannot  deal 
with  this  claim  as  against  him,  more  particularly  as  he  has  been  and 
is  in  the^  actual  possession  of  the  land.  It  appears  to  me  that  Daniel 
Evans  cannot  be  sued  in  this  court  by  any  person  claiming  under  this 
will.  It  is  said,  that  the  plaintifif 's  title  is  an  equitable  title,  which 
gives  jurisdiction  to  this  court  I  think,  however,  that  an  equitable 
title  cannot  be  set  up  in  this  suit  against  Daniel  Evans,  and  he  must 
be  dismissed  with  costs,  not  including,  however,  the  costs  he  has  in- 
curred in  ^oing  into  evidence.  After  dismissing  him,  there  should  be 
a  declaration  that  the  plaintiff  is  entitled  to  a  legacy;  and  he  must  be 
authorized  to  bring  such  action  as  he  may  be  advised  for  the  recoveiy 
of  the  devised  estate  in  the  name  of  the  defendants,  the  tenant  for  life 
and  the  tenant  in  remainder.^ 

By  the  decree  the  bill  was  dismissed  as  against  the  defendanti 
Daniel  Evans,  with  costs.  The  court  declared  that  the  plaintiff  was 
entitled  to  the  legacy  of  200/.  and  interest,  and  to  have  the  same 
raised  by  sale  or  mortgage  of  the  lands  called  Uwyn  and  Penycraig, 
devised  by  the  will  of  the  testator,  John  Davies.  The  usual  reference 
was  directed  to  the  Master,  to  appoint  a  receiver.  The  order  con- 
tained an  authority  in  the  following  terms :  —  ''And  the  plaintiff  is  to 
be  at  liberty  to  bring  such  action  and  take  such  proceiedings  as  he 
may  be  advised,  for  the  recovery  of  the  said  messuages  or  tenements, 
farms,  and  lands,  and  to  use  therein  the  names  of  the  said  defend- 
ants, Daniel  Davies  and  Mary  Hughes,  or  either  of  them,  first  giving 
them  a  sufficient  indemnity,"  —  such  indemnity,  if  the  parties  differ, 
to  be  settled  by  the  said  Master. 


^  See  2  Atkins,  61 ;  1  Madd.  Ch.  2nd  edit,  26 ;  Duchess  of  Leeds  v.  Powell,  1 
Ve8.9en.  171  ;  Thomdike  v.  CoUington,  1  Ch.  Caa.  79;  Roberts  v.  Hughes,  Beatty, 
41 7 ;  1  Eq.  Cas.  Ab.  82 ;  Bouverie  ▼.  Prentice,  1  Bro.  C.  C.  200 ;  Duke  of  Bridgewater 
▼.  Edwards,  6  Bro.  P.  C.  868. 

'  The  above  decinon  suggests  the  question,  whether  a  distinction  exists  between 
iiteiests  beins  equitable  in  respect  of  their  nature,  as  being  amilar  to  the  use  before 
the  Statute  of  Uses,  so  that  a  disseisor  would  not  be  liable :  ChudleigVs  case,  1  Coke, 
122 ;  or  being  equitable  in  respect  of  the  remedy,  as  "  not  merely  a  trust  but  a  title  in 
•jw^;"  Hale,  C.  B.,  Pawlett  v.  Aaomey-General,  Hard.  465;  equity  of  redemp- 
two,  statutory  charge  of  debts ;  Viscount  Downe  v.  Morris,  8  Hare,  894 ;  statutory 
ttortgge  of  turnpike  tolls;  H  v.  Trustees  of  Balhy  and  Worksop  Turnpike  Roads,  22 
Law  J.  Rep.  (N.  S.)  Q.  B.,  164 ;  s.  c.  16  Eng.  Rep.  276. 
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Thomas  v.  Dunning,^ 

Jane  2, 1852. 

Claim  —  Parties  —  Mortgage. 

Upon  a  claim  by  a  mortgagee  a^^ainst  mortffagors,  and  against  the  tnistees  under  an  assign* 
ment  of  the  equity. of  re<temption  for  the  benefit  of  the  mortgagors,  creditors  whose  namei 
appeared  in  a  schedule  to  the  deed  which  they  executed :  — 

Held,  that,  althoug;h  the  deed  gave  the  trustees  a  power  of  sale,  with  a  clause  making  their 
receipts  good  dischai^ges ;  the  scheduled  creditors  were  necessary  parties  to  the  suit 

This  was  a  claim  by  the  first  mortgagee  against  the  mortgagor 
and  two  other  persons  to  whom  the  mortgagor  had  assigned  the 
equity  of  redemption,  subject  to  the  plaintiff's  mortgage,  in  trust  for 
certain  creditors  of  the  mortgagor,  enumerated  in  a  schedule,  and 
who  executed  the  deed  by  which  the  equity  of  redemption[  was  con- 
veyed to  the  two  trustees.  This  deed  contained  a  power  for  the 
trustees  to  releasie  the  equity  of  redemption  without  the  concurrence 
of  any  of  the  creditors. 

Freelingj  for  the  plaintiff,  cited  Holland  v.  Baker^  3  Hare,  68,  79, 
and  submitted  that  it  was  not  necessary  to  make  the  schedaled  cre- 
ditors parties. 

The  Vice-Chancellor,  after  referring  to  Calverley  v.  Phelp^  6 
Madd.  226,  said,  it  had  been  decided  that  a  power  to  sell  and  give 
discharges,  and  divide  the  proceeds,  did  not  enable  a  plaintiff  in  a 
suit  for  a  foreclosure  of  the  equity  of  redemption,  to  dispense  with 
the  creditors  entitled  under  such  a  deed  as  the  present  being  made 
parties.  His  Honor,  therefore,  directed  the  case  to  stand  over,  to 
make  the  creditors  who  had  executed  the  deed  parties  to  the  suit 


Drake  v.  Whitmore.* 
June  5,  1852. 

WiU  —  Mortgage  —  Sale. 

A  testator  directed  moneys  reouired  for  the  purposes  of  his  will  to  he  raised  by  mortgage  of 
part  of  his  real  estate  f  the  Master  found  that  the  money  could  be  more  adyantageonsly 
raised  by  a  sale  of  part  of  the  estate;  but  the  court  declined  to  direct  a  sale. 

The  testator  in  the  cause  had  by  his  will  directed  that  the  moneys 
necessary  to  be  raised  to  provide  for  the  purposes  of  his  will,  should 
be  raised  by  a  mortgage  of  a  part  of  his  real  estate. 

1  5  De  Gex  k  Smale,  618.  *  5  De  Gez  &  Smale,  619. 
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The  Master,  by  his  report,  found  that  the  money  could  be  more 
advantageously  raised  by  a  sale  of  part  of  the  testator's  estate  than 
by  a  mortgage. 

Glasse  and  Faber  asked  that  the  Master's  report  might  be  con- 
firmed* 

The  Vice-Chancellor  thought  that  the  testator's  directions  should 
be  complied  with  in  the  mode  he  had  pointed  out ;  and  he  declined 
to  conmrm  the  Master's  report 


In  the  Matter  of  The  Southampton  and  Dorchester  Railway 
Company.    Ex  parte  Kino's  Colleoe,  Cambridge.' 

Jane  36, 1852. 

Takififf  Land — Investment  of  Purchase-Money. 

Lands  being  taken  from  a,  corporation  by  a  railway  company,  the  company  paid  the  price 
into  coort  The  corporation  asked  that  the  amount,  with  other  moneys  to  be  supplied  by 
them,  might  be  laid  ont  in  a  specified  porchase :  — 

Edd^  that  the  order  shonld  direct  the  payment  of  costs  according  to  the  Lands  Claoses  Con- 
aolidatioa  Act ;  and  that  it  shonld  provide  that  the  corporation  shonld  pay  aU  extra  009(9 
by  reason  of  the  extra  amount  to  be  invested. 

The  above  company  having  taken  lands  of  King's  College,  Cam- 
bridge, paid  the  purchase-money,  which  amounted  to  390/.  into  court, 
under  the  Lands  Clauses  Consolidation  Act. 

This  was  the  petition  of  the  college,  asking  that  this  sum  of  290/.| 
together  with  a  further  sum  which  the  college  proposed  to  supply, 
might  be  invested  in  the  purchase  of  lands  at  the  price  ojf  IjSOlQU 

Qlasse^  in  support  of  the  petition. 

OsbomCy  for  the  company. 

The  only  question  was  as  to  the  costs  under  the  above  circum- 
stances. 

The  Yice-Chancellor.  The  proper  order  to  make  is,  that  the 
company  should  pay  all  the  costs  according  to  the  act ;  but  that  the 
college  should  pay  all  such  extra  costs  as  may  be  incurred  in  conse- 
qnenoe  of  the  sum  now  being  laid  out  exceeding  the  290^  which  the 
company  has  paid  into  court 


1  5  De  Gez  &  Smale,  621. 
27* 
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Lton  V.  Baker«* 

Jane  80, 185S. 

Solicitor  —  Costs. 

In  a  rait  bj  a  trustee  affainst  his  co-tntstee,  a  solicitor,  and  the  parties  beneficially  interested 
nnder  a  will,  some  of  them  being  infiuits,  the  costs  of  all  parties  had  been  ordered  to  be 
taxed  and  paid.  It  appeared  that  the  defendant  tmstee,  the  solicitor,  had  conducted  his 
defence  by  his  partner.  The  taxing  Master  allowed  the  solicitor  tmstee  costs  ont  of  pocket 
only:  — 

Held^  that  the  role  which  had  allowed  to  solicitor  trustees  costs  ont  of  pocket  only  beine  w<dl 
established,  the  court  would  not,  with  reference  to  the  question  of  costs,  inquire  whether 
tibe  conduct  of  the  suit  by  the  partner  of  the  solicitor  trustee  was  beneficial  for  all  parties, 
though  no  party  objected  to  such  inquiry,  but  that  all  costs  beyond  those  out  of  pocket 
must  be  disallowed. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  testator, 
instituted  by  one  of  the  trustees  of  the  will  against  his  co-trustee,  Mr. 
Baker,  and  the  persons  beneficially  interested  under  the  will,  several 
of  whom  were  infants. 

The  cause  now  came  on  upon  further  directions. 

By  the  decree,  on  the  hearing,  the  costs  of  all  parties  bad  been 
directed  to  be  taxed,  and  paid  as  between  solicitor  and  client 

On  taxing  the  costs  of  the  defendant,  Mr.  Baker,  it  appeared  that 
he  was  a  solicitor,  and  that  his  defence  had  been  conducted  by  hb 
partner ;  and  the  taxing  Master  refused  to  allow  Mr.  Baker's  costs 
beyond  those  out  of  pocket 

Wigram  and  Smdle  now  asked  the  court  to  fiUow  Mr.  Baker  his 
costs.  In  Ofadock  v.  Pipery  1  Mac.  &  O.  664,  it  was  held,  that,  when 
a  trustee,  being  a  solicitor,  acts  in  a  suit  for  himself,  and  his  co-trus- 
tees appearing  jointly  with  him,  he  should  be  allowed  the  full  costs, 
which  would  be  properly  chargeable  in  such  a  case  by  a  stranger  to 
the  trust,  the  rule  being  guarded  by  providing  that  the  costs  are  not 
to  be  increased  by  the  solicitor  being  one  of  the  parties ;  and  in  Li^ 
coin  V.  Windsor^  9  Hare,  158 ;  s.  c.  6  En^.  Rep.  230,  the  Vice-Chan- 
ceUor,  Turner,  after  citing  that  case,  said,  "  If  a  solicitor,  being  a 
trustee,  be  brought  in  and  made  a  party  to  a  suit  owing  to  his  con- 
nection with  the  trust,  and  the  costs  of  the  suit  are  not  increased  by 
any  conduct  of  his  own,  there  does  not  appear  to  be  any  reason  why 
he  should  not  be  aUowed  his  costs.  The  reason  of  the  general  rule 
is  inapplicable  to  the  case  of  a  suit  under  such  circumstances."  In 
this  case  Mr.  Baker  is  precisely  in  the  situation  described  as  entitling 
him  to  his  costs.  If  the  court  should  decline  to  allow  Mr.  Baker  his 
costs,  they  asked  for  an  inquiry  before  the  Master,  whether  Mr.  Ba- 


1  5  De  Q«x  &  anuOe,  6S2. 

Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1853.  319 

In  re  Rkfaards*  TroBt 

ker's  having  employed  his  partner  in  the  suit  had  not  been  for  the 
advantage  of  all  parties  to  the  suit 

Chandless  and  Hdrdpy  for  the  plaintiff;  and  Russell  and  W.  W. 
Cooper^  for  the  other  defendants,  did  not  object ;  but,  as  infants  were 
interested,  left  the  case  to  the  court. 

Thb  Vice-Chancellor.  It  is  the  established  rule  (whether  it  be 
a  good  one  or  not,  is  not  now  the  question)  that  a  solicitor  trustee, 
addng  for  himself  as  solicitor  in  the  trust,  can  be  allowed  costs  out 
of  pocket  only.  An  exception  has  been  made  in  the  case  of  two  or 
more  trustees,  where  one  of  them,  being  a  solicitor,  acts  for  himself 
and  bis  co-trustees  in  a  suit;  but  if  oi^iuary  costs  were  allowed  in 
any  case  where  a  solicitor  acts  in  a  suit  for  himself  alone,  or,  what  is 
the  same  in  effect,  acts  for  himself  alone  by  his  partner,  it  would  be 
to  destroy  the  rule  altogether.  I  must  decline  to  make  the  reference 
asked :  to  make  it  in  this  case  would  be  a  precedent,  on  which  the 
court  would  have  to  make  it  in  every  case. 


In  the  Matter  of  Richards'  Trust,  and  in  the  Matter  of  Thb  Trus- 
tee Act,  1850J  * 

June  24, 1853. 

Appotntmewt  of  Trustees  —  Parties. 

Fenons  entitled  to  six  soTenth  parts  of  a  trust  fond  applied  to  have  a  new  trustee  of  the 
fimd  appointed :  — 

Sdd,  that,  primd  focie,  all  the  persons  benefi^iallj  interested  must  be  before  the  court,  and 
that,  though  drcnmstances  might  render  such  an  application  impossible,  yet  no  such  im- 
possibility being  suggested,  these  persons  were  not  entitled  to  apply,  and  the  court  declined 
to  make  tiie  order  asked,  without  senrice  on  the  person  entiUed  to  the  remaining  one 
sereothpart. 

The  seven  grandchildren  of  the  testator  were  together  as  a  class 
entitkd  to  a  trust  fund  given  by  him. 

Six  of  the  seven  grandchildren  were  desirous  that  a  new  trustee  of 
the  fand  should  be  appointed. 

These  six  persons  deeming  themselves  to  be  entitled  under  the  37th 
section  of  the  Trustee  Act,  1850,  to  apply,  exhibited  before  a  Master 
of  the  court  a  statement  of  the  facts,  whereon  it  was  sought  to  obtain 
the  Older  appointing  a  new  trustee;  and,  upon  their  request,  the 
Master  certified  the  material  facts  which  he  had  found,  and  his  opi- 
nion, that  the  six  persons  were  entitled  to  an  order  appointing  a  new 
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trastee,  in  a  form  which  he  certified.  This  proceeding  was  had  under 
the  38th  section  of  the  act. 

This  was  a  motion  for  an  order  to  the  effect  set  forth  in  the  Mas- 
ter's certificate. 

The  motion  was  made  under  the  37th  and  39th  sections  of  the  act.^ 

Harrison^  in  support  of  the  motion,  now  asked  that  an  order,  in 
the  terms  of  the  Master's  certificate,  might  be  made.  In  answar  to 
an  observation  by  the  court,  he  suggested  that  the  act  did  not  require 
that  all  persons  interested  in  the  fund  should  apply,  but  that  the 
application  was  to  be  made  by  "  any  person  benencially  interested.'' 

The  Vice-Chancellor  said,  these  applicants  did  not  sufficiently 
represent  the  class  of  persons  for  which  the  fund  was  held.  Primd 
facie  the  application  should  be  by  all  the  persons  interested  in  the 
fund.  Circumstances  might  render  an  application  by  all  the  persons 
impossible ;  but  no  such  impossibility  had  been  suggested  in  the  pre- 
sent case,  and  the  fund  was  not  sufficiently  represented.  The  eertifi- 
cate  must  therefore  be  referred  back  to  the  Master  for  his  review. 


1  The  Trustee  Act,  1850,  (13  &  14  Yict  c.  60,)  contaiAs  the  following  provisioiis : 

Section  37  enacts  as  follows :  **  That  an  order  under  any  of  the  hereinbefore  con- 
tained provisions  for  the  appointment  of  a  new  trustee  or  trustees,  or  concerning  any 
lands,  stock,  or  chose  in  action,  subject  to  a  trust,  maj  be  made  upon  die  applicatioii 
of  any  person  beneficially  interested  in  such  lands,  stock,  or  chose  in  action,  wheUier 
under  disabili^  or  not,  or  upon  the  application  of  any  person  duly  i^pointed  as  a 
trustee  thereof;  and  that  an  order  under  any  of  the  provisions  hereinbefore  contained, 
concerning  any  lands,  stock,  or  chose  in  action,  subject  to  a  mortga^,  maybe  ma^e  oa 
the  application  of  any  person  beneficially  interested  in  the  eqmty  of  reiemption, 
whether  under  disabihty  or  not,  or  of  any  person  interested  in  the  moneys  secured  by 
such  mortgage." 

Section  38  enacts:  '^  That  when  any  person  shall  deem  himself  entitled  to  an  order 
under  any  of  the  provisions  hereinbefore  contained,  either  from  the  Lord  Chancdlor  in- 
trusted as  aforesaid,  or  from  the  Court  of  Chancery,  it  shall  be  lawful  for  him  to  exhibit, 
before  any  one  of  the  Masters  of  the  Hi^  Court  of  Chancery,  a  statement  of  the  &ctB 
whereon  such  order  is  soueht  to  be  obtamed,  and  adduce  evidence  in  snpport  thereof; 
and  if  such  evidence  shall  he  sads&ctory  to  the  said  Master,  he  shall,  at  the  request  of 
the  person  adducing  such  evidence,  give  a  certificate,  under  his  hand,  of  the  several 
material  facts  found  by  him  to  be  true,  and  of  his  opinion  that  such  person  is  entitled 
to  an  order  in  the  form  set  forth  in  such  certificate. 

Section  39  enacts :  <*  That  any  person  who  shall  have  obtained  such  certificate  may 
apply,  by  motion  to  the  Court  of  Chancery,  or  to  the  Lord  ChancellcH'  intrusted  as 
aforesaid,  for  an  order  to  the  efiect  set  forth  in  such  certificate,  or  for  such  other  order 
as  such  person  may  deem  himself  entitled  to  upon  the  ^ts  found  by  the  Mister." 
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Hamilton  v.  Marks.^ 

Jane  24. 185S. 

Injunction — Interpleader. 

It  is  no  objection  to  a  bill  of  interpleader  that  it  is  filed  after  verdict  at  law,  where  the  effect 
of  the  action  at  law  was  to  ascertain  the  qnantam  of  damages  dae  on  the  claim,  of  the 
plaintiff  at  law  (a  defendant  in  equity.) 

Upon  a  motion  to  dissolve  an  inlanction,  it  is  not  the  proper  time  to  object  to  the  form  of  the 
platntiff^s  affidavit  denying  collosion ;  bnt  an  v  sndi  objection  should  he  taken  on  demurrer, 
when  the  court  might  grant  leave  to  amend  the  affidavit. 

In  a  case  of  interpleader,  where  the  claim  of  the  principal  defendant  was  legal,  and  the  daims 
of  the  other  defendants  were  derived  from  him,  ana  equitable  only,  and  did  not  extend  to 
the  whole  amount  recovered  at  law : — 

Hdd^  that  an  application  restraining  legal  proceedings,  obtained  on  an  interpleader  bill,  could 
be  sustained. 

The  Sun  Fire  Insurance  Conipany,  by  a  policy  dated  on  the  5th 
of  September,  1848,  agreed  with  Robert  Marks  that  the  funds  of  the 
company  should  be  liable  to  pay  to  him  the  damage  and  loss  which 
he  might  suffer  by  fire  in  respect  of  his  dwelling-house,  auction-room, 
and  offices,  and  household  goods,  fixtures,  wearing  apparel,  printed 
books,  and  plate  therein,  fixtures  and  goods  in  trust  in  trade  thereiui 
not  exceeding  for  the  dwelling-house,  auction-room,  and  offices,  1,200/., 
and  for  the  other  particulars  the  further  sum  of  2,000/.  A  fire  broke 
out  on  the  11th  of  November  following  the  date  of  the  policy  on  the 
premises  insured,  and  Mr.  Marks  claimed  firom  the  company  under 
the  policy  2,374/.  I65.  for  compensation  for  damages  sustained ;  and 
he  brought  an  action  in  the  Court  of  Exchequer  in  January,  1849, 
against  Mr.  Hamilton,  the  treasurer  of  the  company,  to  recover  the 
amount ;  and  a  verdict  was  found  for  the  plaintiff,  with  700/.  damages 
in  respect  of  the  furniture,  with  liberty  to  move  to  increase  the  dam- 
ages by  a  sum  not  exceeding  1,200/.  in  respect  of  injury  to  the  build- 
ing. tJpon  a  rule  to  show  cause  why  the  damages  should  not  be 
increased  accordingly,  argued  on  the  16th  of  April,  1852,  it  was 
ordered  by  the  court  that  Mr.  Hamilton  should  pay  within  a  week 
the  700/.  damages,  and  150/.  towards  the  costs  of  the  cause;  and  it 
was  referred  to  the  Hon.  George  Denman  to  ascertain  what,  if  any 
sum  should  be  added  to  the  damages  in  respect  of  the  building. 

In  the  year  1848,  Mr.  Marks  had  taken  the  benefit  of  the  act  for 
the  relief  of  insolvent  debtors,  and  all  debts  due  or  growing  due  to 
him  became  vested  in  Mr.  Sturgis,  as  the  provisional  assignee  of  the 
court  In  April,  1&48,  Mr.  Marks  was  discharged  from  custody ;  but 
by  an  order  of  the  Insolvent  Debtors  Court  of  thp  30th  of  March, 
1849,  the  order  for  his  discharge  was,  upon  a  reheanng,  annulled,  and 
he  was  remanded  to  prison  for  twelve  months. 
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Mr.  Bartholemew,  having  been  appointed  the  creditors'  assignee  of 
the  estate  of  Mr.  Marks,  gave  notice  to  the  Sun  Fire  Office  in  De- 
cember, 1848,  of  his  appointment,  and  desired  the  office  not  to  pay  to 
Mr.  Maries  the  moneys  recoverable  under  the  policy. 

Notices  of  several  other  claims  to  and  liens  on  the  moneys  recover- 
able from  the  office  were  served  on  the  Sun  Fire  Office  by  the  other 
defendants.  The  plaintiff,  as  the  treasurer  and  officer  authorized  by 
the  private  act  of  parliament  to  sue  and  be  sued  for  the  Sun  Fire 
Office,  on  the  22d  of  April,  1852,  filed  his  bill  of  interpleader  against 
Mr.  Marks  and  the  other /claimants,  offering  to  pay  the  700^  into 
court,  and  any  further  sum  which,  under  the  reference  to  Mr.  Denman, 
might  be  awarded  against  the  company,  for  the  benefit  of  such  of  the 
persons  claiming  the  fund  as  might  be  entitled  thereto.  The  bill  prayed 
for  an  injunction  restraining  Mr.  Marks  and  the  other  defendants  firom 
taking  or  permitting  any  proceedings  against  the  plaintiff  or  any 
other  member  of  the  Sun  Fire  Company  under,  or  for  enforcing,  the 
judgment  of  the  court  of  common  law,  or  the  order  of  the  IGth  of 
April,  1852,  so  far  as  related  to  the  700^  damages,  by  that  order  di- 
rected to  be  paid  within  a  week. 

The  bill  being  supported  by  the  affidavit  of  the  plaintiff  denying 
collusion  by  him,  this  court,  on  the  23d  of  Afuril,  1852,  xvpoa  the  ex 
parte  application  of  the  plaintiff,  ordered  the  plantiff,  on  the  24tb  of 
April,  1852,  to  pay  into  court  to  the  credit  of  this  cause  700/.,  the 
plaintiff  undertaking  to  pay  any  further  sum  which  nught  be  awarded 
by  Mr.  Denman  under  the  reference  to  him ;  and  the  usaal  injunction 
in  an  interpleader  suit  was  granted  to  restrsdn  proceedings  at  law. 

Mr.  Marks,  in  June,  1852,  put  in  his  answer  to  the  bill,  stating  that 
he  had  been  insured  for  about  twelve  years  immediately  next  preced- 
ing the  time  of  the  fire,  in  an  office  to  whose  business  the  Sun  Fire 
Omce  Company  succeeded,  and  in  that  office,  with  the  exception  of 
a  few  months  previously  to  the  date  of  the  policy  in  question  in  the 
cause;  that,  after  the  verdict  at  law,  Mr.  Hamilton  moved  the  Court 
of  Exchequer  to  set  aside  the  verdict  and  for  a  new  trial,  on  the  ground 
ol  Mr.  Mark's  insolvency  and  notices  of  adverse  claims  to  the  money 
recovered,  and  that  the  amount  recovered  was  vested  in  Mr.  Stui^ ; 
and  that,  if  the  company  should  pay  the  amount  for  which  the  verdict 
was  given  to  Mr.  Marks,  they  would  have  to  pay  the  same  over  agaia 
to  the  other  claimants ;  but  that  the  court,  after  taking  time  to  con- 
sider the  question,  refused  the  application,  on  the  ground  that  Mr. 
Sturgis  had  no  claim,  and  that  payment  to  Mr.  Marks  would  be  an 
effectual  discharge  to  the  company.  Mr.  Marks  also  stated,  that  the 
appointment  of  the  defendant  Bartholomew  as  an  assignee  in  his  in- 
solvency had  never  been  perfected ;  and  he  alleged  that  Bartholomew's 
notice  had  been  given  at  the  instigation  of  an  officer  of  the  company. 
He  alleged  that  the  policy  in  question  was  effected  after  his  insol- 
vency ;  that  Mr.  Sturgis  disclaimed  all  interest  in  the  policy;  and  he  de- 
nied it  to  be  true,  that  Mr.  Sturgis.  claimed  any  interest  in  the  moneys 
in  question.  As  to  one  other  claim,  he  denied  that  he  had  created  it; 
and  as  to  the  remaining  claim  by  memorandum,  he  alleged  that  he 
had  signed  it  incautiously^  and  without  having  read  it,  and  that  its 
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statements  were  inccmreet ;  anjd  he  denied  that  any  lien  upon  the 
amount  recovered  in  the  action,  except  the  lien  of  his  attorney  for 
coets  in  the  action,  was  effective. 

Russell,  Flather,  and  W.  J.  Metcalfe,  now  moved,  upon  the  answer 
of  Mr.  Marks,  to  discharge  the  injunction  restraining  his  proceedings 
at  law  upon  his  verdict  The  plaintiff  alone  is  served  with  notice  of 
this  motion :  it  is  not  necessary  to  serve  the  other  defendants.  The 
case  of  the  plaintiff,  as  it  stands  on  his  own  bill,  is  not  one  of  inter- 
pleader. The  claim  of  Mr.  Marks  was  one  at  law,  for  which  his 
receipt  would  effectually  discharge  the  plaintiff,  and  no  other  person 
ean  sue  the  plaintiff  at  law.  The  claims  of  any  of  the  persons  who 
are  stated  to  claim  can  be  only  sustained  at  law  in  the  name  of  and 
-through  Marks.  If,  however,  these  claims  raised  a  case  of  interplead- 
er, the  plaintiff  has  come  too  late  to  this  court  for  relief.  Here  the 
plaintiff  has  contested  the  defendant's  right  at  law,  not  merely  up  to 
the  verdict^  but  by  a  rule  subsequently  obtained,  on  which  the  only 
substantial  adverse  claim,  that  of  Mr.  Sturgis,  was  brought  before  the 
court  of  common  law,  and,  after  deliberation,  the  objection  was  dis- 
allowed. A  bill  of  interpleader  ought  to  be  filed  before,  or  at  least 
immediately  after,  the  actual  commencement  of  proceedings  at  law ; 
and  the  bill' will  be  too  late  if  it  be  not  filed  until  after  a  judgment,  or 
even  after  a  verdict  has  been  obtained  in  an  action  at  law.  It  is  op- 
pressive that  a  defendant  at  law  should  be  allowed  to  try  his  chance 
of  succeeding  at  law,  and  if  he  fail  there,  then  that  he  should  harass 
the  plaintiff  at  law  by  coming  into  this  court.  It  is  on  this  principle, 
that,  where  a  bill  of  interpleader  was  filed  after  a  verdict  had  been  ob- 
tained by  one  of  the  defendants,  and  an  injunction  was  granted  on 
the  money  being  paid  into  court,  the  court,  on  the  motion  of  a  de- 
fendant who  had  filed  his  answer,  dissolved  the  injunction,  although 
the  other  defendants  had  not  filed  their  answers,  the  plaintiff  not  hav- 
ing satisfactorily  accounted  for  his  delay  in  filing  the  bill.  Cornish  v. 
Tanner,  1  Y.  &  J.  333.  There  is  no  evidence  in  support  of  the  plain- 
tiff's case ;  and  the  collusion  by  the  plaintiff's  officer^  stated  by  the 
defendants'  answer,  stands  uncontradicted. 

[The  Vice-Chancellor.  The  practice  of  the  court  docs  not  require 
an  affidavit  of  merits  to  retain  the  injunction.] 

But  the  original  affidavit  on  which  the  injunction  was  obtained  was 
not  sufficient ;  it  was  confined  to  a  denial  of  collusion  by  the  plain- 
tiff himself,  he  being  only  an  officer  of  the  company,  and  it  did.  not 
deny  collusion  by  the  company,  Signal  v.  Audlard,  11  Sim.  23. 

Wigram  and  Pble,  for  the  plaintiff.  Thi^  motion  is  improperly 
made  in  the  absence  of  the  other  defendants.  Where  an  injunction 
has  been  granted  in  an  interpleader  suit,  all  the  defendants  are  inte- 
rested in  it,  and  all  ought  to  be  served  with  notice  of  motion  to  dis- 
solve it  li^isterman  v.  Lewin,  2  Ph.  182.  This  was  also  the  rule  as 
laid  down  in  Langston  v.  Boylston,  2  Ves.  jun.  101.  The  plaintiff  is 
not  bound  to  investigate  the  title  of  the  different  defendants ;  and  it  is 
impossible  for  the  court  to  determine  them  in  the  absence  of  the  other 
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defendants.  The  bill  was  filed  as  soon  as  the  plaintiff  could  possibly 
ascertain  that  it  was  necessary  for  his  protection  to  come  to  this  coart. 
The  decision  of  the  court  at  law  having  occurred  on  the  5th  of  April 
the  bill  was  filed  on  the  22nd  of  that  month. 

Russell^  in  reply.  The  plaintiff  here  has  denied  his  own  liability, 
and  this  disentitles  him  to  come  to  this  court  in  the  character  of  a 
stakeholder,  for  whose  benefit  only  the  kind  of  relief  upon  an  inter- 
pleader suit  is  intended.  Mr.  Sturgis'  title  was  disposed  of  by  the 
court  of  law,  and  he  makes  no  claim.  All  the  other  claiois  set  up  by 
the  plaintiff  are  merely  equitable,  and  limited  to  an  amount  that  does 
not  exhaust  the  whole  fund.  All  the  defendants  claim  under  Mark's 
action ;  and  payment  under  that  action  would  be  a  complete  dis- 
charge to  the  present  plaintiff. 

The  Vice-Chancbllor.  Upon  this  motion  the  court  can  decide 
nothing  as  to  the  title  of  the  absent  defendants.  As  to  the  700/L,  the 
circumstances  clearly  raise  a  case  of  interpleader;  the  plaintiff  having 
paid  the  money  into  court,  and  having  made  an  affidavit  that  there  is 
no  collusion,  has  entitled  himself  to  the  injunction  he  has  obtained. 
But  it  is  said,  that  the  plaintiff  cannot  file  a  bill  after  the  demand  has 
been  contested  by  him,  and  has  been  decided  against  him  at  law. 
The  case  of  Cornish  v.  Tanner  has  been  referred  to  in  support  of  such 
a  rule;  but  the  present  case  differs  from  that  Here  the  dispute  at 
law  was  confined  to  the  quantum  of  demand,  which  could  only  be 
settled  at  law ;  and  there  is  no  rule  of  this  court  to  preclude  a  defend- 
ant at  law  who  has  done  that,  from  obtaining  relief  in  an  inter- 
pleader suit  Then,  it  is  said,  that  there  was  collusion.  It  is  true  the 
affidavit  of  the  plaintiff  that  there  is  no  collusion,  is  not  in  the  proper 
form.  But  this  is  not  the  proper  time  for  taking  that  objection ;  it 
should  be  made  on  a  demurrer,  and  then  leave  to  amend  the  affidavit 
might  be  given.  As  to  the  costs,  the  real  question  in  this  case  is 
whether  the  plaintiff  was  entitled  to  ca]I  on  the  defendants  to  inter- 
plead or  not;  and  the  costs  of  this  motion  must  be  costs  in  the  cause. 

May  6,  1853.  The  answers  of  all  the  defendants  having  been  put 
in,  Mr.  Marks  again  moved  that  the  injunction  might  be  dissolved. 
This  motion  and  the  hearing  of  this  cause  were  brought  before  the 
court  at  the  same  time.  The  only  substantial  difference  in  the  cir- 
cumstances of  the  case  upon  the  present  motion  was,  that,  upon 
this  motion,  all  the  defendants  were  before  the  court ;  and  that  the 
plaintiff,  on  amending  his  bill,  subsequent  to  the  hearing  of  the  for- 
mer motion,  to  bring  a  fresh  defendant  before  the  Court,  filed  a  firesh 
affidavit,  sworn  on  the  21st  of  November,  1852,  by  which  he  denied 
collusion  by  himself  absolutely,  and,  to  the  best  of  his  knowledge  and 
belief,  by  the  company. 

The  arguments  upon  this  motion  were  much  the  same  as  on  the 
first  motion. 

The  Vice-Chancellor  (Sir  John  Stuart)  said,  that  this  was  as 
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dear  a  case  of  interpleader  as  he  had  ever  seen ;  and  he  refused  the 
motion,  with  costs,  to  be  paid  by  the  defendant,  Marks,  to  all  parties. 
Upon  the  hearing  of  the  cause,  the  common  interpleader  decree 
was  made ;  bnt  it  has  not  yet  been  drawn  up. 
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Jannarj  ISth,  16th,  19th,  25th,  and  28th;  Jaly  16th,  1858. 

Admimstratar —  Marriage  of  Admimstrairix —  AssignmenL 

In  1817,  a  fl;entleman,  then  an  infant,  married  a  lady  of  fnll  age,  who  was,  as  the  adminis- 
trmtrix  of  her  nnde  with  his  will  annexed,  possessed  of  certain  sums  of  stock  and  of  negro 
slares,  to  the  income  of  which  she  was,  under  the  will,  heneficially  entitled  for  life,  with 
remainder  to  her  children.  In  1818,  the  husband,  being  still  an  in&nt,  and  it  bdng  by  a 
common  error  assumed  that  the  uncle  had  died  intestate,  and  that  the  lady  was,  as  his 
Bext  of  kin,  absolutely  entitled  to  his  property,  the  funds  were  transferred  into  the  names 
of  four  trustees,  and  a  settlement  was  executed,  by  which  the  slayes  were  assigned  to  the 
same  trustees  in  trust  for  sale,  and  it  was  declared  that  the  trustees  should  stand  possessed 
of  the  funds  transferred  and  of  the  proceeds  of  the  sale  of  the  slayes,  in  trust  for  the  lady 
for  life,  and  after  her  decease  for  the  husband,  and  after  that  for  the  children.  The  hus- 
Ixuid  and  wife,  howeyer,  in  1819,  notwithstanding  the  settlement,  themselyes  sold  tiie 
sUiyes  for  3,922/.,  whidi  the  husband  receiyed,  and  thereout  paid  3,500/.  to  one  of  the 
trustees,  who  appropriated  the  money  to  his  own  use ;  but  he  represented  that  he  had 
inyested  it  in  the  purchase  of  4,869/.  consols  in  the  names  of  the  four  trustees.  In  1821, 
,  the  husband,  hayrog  attained  to  his  full  age,  disclaimed  the  settlement;  and,  in  a  suit 
instttnted  in  1822,  by  an  infant  child  of  the  marriage,  the  four  trustees,  on  the  information 
of  the  defaulting  trustee,  by  theiic  answer  admitted  that  they  were  possessed  of  the  trust 
funds,  including  the  4,869?.  consols.  An  arrangement  was  come  to,  the  husband  receiyed 
a  specified  sum,  and  the  rest  of  the  trust  fun&  were,  with  the  approyal  oi  the  court,  in 
1 824,  settled  by  a  deed,  on  the  assumption  that  all  the  trust  funds  were  in  the  trustees. 
In  that  deed,  the  original  trustees  coyenanted  to  transfer  the  funds,  specifring  as  part  the 
4,869/.  consols,  into  the  names  of  the  continuing  and  two  new  trustees.  Aft^  the  execn* 
tion  of  this  deed,  and  before  any  improper  delay  in  effecting  the  transfer,  the  misappro- 
priation of  the  3,500/.  by  the  defaulting  trustee  became  known,  and  he  became  a  bankrupt. 
I^x)of  was  duly  made  under  his  bankruptcy  by  die  sunriving  trustees.  Upon  a  bill,  filed 
in  1848,  by  the  lady  against  the  original  and  subseonently  appomted  trustees,  seeking  to 
chaige  them  with  the  moneys  arising  from  the  sale  of  the  negro  slayes:  — 

BM,  firstly,  that  a  wife  is  incapable  of  assigning  by  deed,  eyen  as  an  administratrix,  without 
theyalid  concurrence  of  her  husband;  and  that,  as  the  husband  was  in  1818,  an  infant, 
the  assignment  was  a  nullity.* 

Secondly,  that,  inasmuch  as  the. trustees  took  no  title  under  the  assignment  of  1818,  they 
could 'not  sell  the  slayes  under  it ;  and  that  they  were  consequently  ^lilty  of  no  default  in 
not  doing  so. 

Thirdly,  that  the  sale  of  the  sktyes  haying  been  in  fact  effected  by  the  husband  and  wife,  the 
payment  of  the  3,500/.  to  the  defaulting  trustee  was  the  yoluntary  act  of  the  husband ;  and 
that,  in  the  absence  of  yery  special  circumstances,  the  other  trustees  were  not  guilty  of 
default  in  permitting  the  misapplication  of  the  money,  and  were  under  no  liability  in 
respect  of  the  purchase-money  ot  the  slmyes. 

Ydorthly,  that  the  incorrect  representation  made  by  the  trustees  in  their  answer  in  the  suit 
in  1822,  that  the  4,869/.  consols  was  standing  in  their  names,  was  an  admission  of  a  fiMt 
by  which,  it  being  the  admitted  error  of  all  parties,  the  trustees  were  not  bound. 

So  much  of  the  bill  as  sought  to  charge  the  tmstees  with  loss  in  the  transaction  was  dis- 
missed  with  costs. 


1  5  De  Gez  &  Smale,  702. 
VOL.  XIX.  28 
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A  otMf  bill  oontained  chwges  of  fraad  against  the  plaintiff  in  the  original  bill,  wfai<^  w«n 
not  prored  at  the  hearing,  bat  it  brought  forward  these  chaiges,  mixed  with  matter  abso- 
lately  necessary  in  case  the  original  bill  had  been  snccessfaL  The  original  bill  failed  ia 
toto  against  the  defendant,  the  plaintiff*in  the  cross  bill.  The  cross  bill  was  dismissed,  but 
without  costs  as  against  the  plamtiff  in  the  original  bilL 

In  the  year  1848,  Mrs.  Mary  Edwardina  Derbishire,  the  wife  of 
Henry  Grant  Derbishire,  suing  by  her  next  friends,  filed  a  bill  as  sole 
plaintiff. 

The  bill  was  amended  in  1849.  The  defendants  were  Francis 
Home  and  Sir  William  Plunket  de  Bathe,  (the  two  only  survivors  of 
the  four  orlfiinal  trustees  of  a  settlement,  dated  on  the  20th  of  No- 
vember, 1818,  being  a  settlement  executed  shortly  after  the  marriage 
of  Mr.  and  Mrs.  Derbishire,)  and  George  Battcock,  fa  new  trustee  of 
that  settlement)  appointed  under  the  power  containeo  therein,)  Messrs. 
Hoare,  (as  the  personal  representatives  derivatively  of  Sir  Hildebrand 
Oakes,  who  was  one  of  the  original  trustees  of  the  settlement  of  No- 
vember, 1818,)  Sir  Orford  Gordon  and  others,  (as  the  representatives 
of  Colonel  Mackenzie,  who  was  appointed  a  new  trustee  of  the  settle- 
ment of  1818,)  Sir  James  Walker  Drummond,  (as  the  representative 
of  ^ir  Francis  Drummond,  who  was  also  a  newly  appointed  trustee 
of  the  same  settlement,)  Henry  Grant  Derbishire,  (the  plaintiff's  hus- 
band,) and  the  purchasers  of  his  interest  under  the  settlement,  and 
the  children  of  the  plaintiff  entitled  under  the  settlement,  and  their 
encumbrancers. 

The  prayer  of  the  bill  was,  that  the  surviving  original  and  subse- 
quently-appointed trustees  of  the  settlement  of  the  20th  of  November, 
1818,  and  the  personal  representatives  of  such  of  them  as  were  dead, 
might  be  declared  to  be  liable  to  make  good  to  the  trust  estate  the 
whole  of  a  sum  of  4,869?.  11*.  3rf.,  three  per  cent,  consolidated  bank 
annuities  and  "dividends,  being  the  sum  which  the  trustees  had  repre- 
sented to  be  the  amount,  and  which  would  have  been,  at  the  date, 
the  amount  of  the  investment  of  a  sum  of  3,500Z.  sterling,  which  had 
been  the  produce  of  the  sale  of  seventy  negroes  in  one  of  the  Bahama 
Islands,  constituting  a  part  of  the  chattels  assigned  upon  trusts  for 
sale  by  the  postnuptial  settlement  The  bill  also  prayed  that  the 
trusts  of  the  will  of  Sir  John  Stuart,  the  deceased  uncle  of  the  plain- 
tiff, who  'died  possessed  of  the  property  which  was  settled,  including 
the  seventy  slaves,  and  of  the  settlement  of  the  20th  of  November, 
1818,  and  of  a  settlement  made  on  the  first  of  June,  1824,  by  the 
authority  of  the  court  in  a  suit,  in  substitution  for  the  former  settle- 
ment, might  be  carried  into  execution ;  with  consequential  relief. 

There  were  several  suits  by  way  of  revivor  and  supplement. 

Messrs.  Hoare,  as  the  representatives  of  Sir  Hildebrand  Oakes,  filed 
a  cross  bill  against  Mr.  and  Mrs.  Derbishire  and  the  other  pctrties, 
praying  a  declaration  that  the  settlements  of  the  20th  of  November, 
1818,  and  the  1st  of  June,  1824,  might  be  declared  fraudulent  and 
invalid ;  and  that,  at  all  events,  the  estate  of  Sir  H.  Oakes  might  be 
indemnified  in  respect  of  the  moneys  produced  by  the  sale  of  the  slaves 
out  of  the  other  trust  funds,  or  out  of  the  interests  of  Mr.  and  Mrs. 
Derbishire  under  the  settlement  therein,  and  for  alien  on  such  interests 
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for  the  purpose  of  such  indemnity.     The  facts  of  the  case  will  be 
found  fully  detailed  in  his  Honor's  judgment. 
The  case  now  came  on  for  hearing. 

Beihellj  Damely  and  Southgaiey  for  the  plaintiff. 

Kenyofij  Parker,  and  Bevir,  for  the  children  of  the  marriage,  de* 
fendants  in  the  same  interest  with  the  jdaintifE 

Teed  and  Roche  for  the  defendants,  Home  and  Battcock,  cited 
Beckford  v.  Wade,  17  Ves.  87;  Gregory  y.  Gregory,  Geo.  Coop.  201; 
8.  c.  Jac.  631 ;  Champion  v.  Rigby,  1  Russ.  &  My.  639 ;  Cholmon* 
deley  v.  ainion,  2  Mer.  71 ;  2  J.  &  W.  1 ;  4  Bligh,  1 ;  and  Fenwidk 
V.  Greenwell,  10  Beav.  418. 

Maivns,  Craig,  and  Scare,  for  Messrs.  Hoare,  the  representatives  of 
Sir  H.  Oakes,  cited  Owens  v.  Dickenson,  Cr.  &  Ph.  48 ;  Ryder  v. 
Bickerion,  3  Swanst  80 ;  Evans  v.  Bicknell,  6  Ves.  174 ;  CoUman  v. 
Warren,  cited  in  Cocker  v.  Quayle,  1  Russ.  &  My.  636;  Ward 
V.  Audland,  8  Beav.  201 ;  Jefferys  v.  Jefferys,  Cr.  &  Ph.  138;  James  v. 
Bydder,  4  Beav.  600. 

(landless  and  Hallett  for  Sir  W.  P.  de  Bathe,  cited  Rowley  v. 
Adams,  2  H.  L.  Cas.  726 ;  Fenwick  v.  Greenwell,  10  Beav.  418 ;  Nail 
V.  Priwter,  6  Sim.  665 ;  T^ler  v.  Bell,  2  My.  &  Cr.  89. 

Morris,  for  the  purchasers  of  Mr.  Derbishire's  life-interest,  cited 
WoodyaU  v.  Gresley,  8  Sim.  180. 

G.  S.  Law,  for  an  encumbrancer  on  the  interest  of  one  of  the 
children  of  the  marriage  in  the  settlement 

Wigram  and  Sandys,  for  the  representative  of  Mr.  Mackenzie,  one 
of  the  trustees  appointed  subsequently  to  the  settlement,  cited  Simes 
v.  Eyre,  6  Hare,  137. 

Campbell  and  G.  F.  &  Elliot,  for  the  representative  of  Sir  J.  Drum- 
mond,  a  trustee  subsequently  appointed. 

Bethell,  in  reply. 

The  court  reserved  its  judgment 

July  16.  The  Vice-Chancellor  now  delivered  judgment  He 
said :  The  plaintiff  in  this  case  is  Mrs.  Mary  Edwaraina  Derbishire, 
(the  wife  of  the  defendant  Mr.  Henry  Grant  Derbishire,)  suing  by  her 
next  friend. 

In  the  month  of  January,  1817,  Mr.  ayid  Mrs.  Derbishire  married. 
He  was  at  that  time  an  infant,  about  eighteen  years  of  age,  and  she 
was  of  full  age.     Under  the  will  of  her  uncle.  Sir  John  Stuart,  who 
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died  in  1815,  she  had  an  interest  in  his  property.  His  executors  hmd 
renounced  probate  of  his  will,  and  some  time  before  her  marriage  she 
bad  obtained  letters  of  administration  to  be  granted  to  herself  with 
the  will  annexed.  Now,  under  the  will,  she,  in  fact,  had  only  a  life- 
interest  in  the  property,  which  was  given  after  her  death  to  her  chil- 
dren; but  for  some  reason,  which  is  not  explained,  it  was  assumed 
at  the  time  of  her  marriage,  and  throughout  the  subsequent  proceed- 
ings, until  very  lately,  that  Sir  John  Stuart  had  died  intestate,  and 
that  Mrs.  Derbishire,  (who  before  her  marriage  was  Miss  Fenwick,) 
as  his  niece  and  sole  next  of  kin,  was  absolutely  entitled  to  his  per- 
sonal property  in  that  character,  and  not  as  deriving  any  interest  un- 
der his  will.  All  parties  seem  to  have  assumed  that  he  died  abso- 
lutely intestate,  and  that  the  grant  of  administration  to  her  was  a 
graiit  upon  an  intestacy. 

There  was  no  settlement  upon  the  marriage  of  Mr.  and  Mrs.  Der- 
bishire ;  but  some  time  afterwards,  on  the  20th  of  November,  1818,  a 
settlement  was  executed,  the  trustees  of  which  were  Sir  Hildebrand 
Oakes,  Sir  William  Plunket  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy.  It  appears  by  that  settlement,  that  a  sum  of  8,550^  and 
a  fraction,  consols,  and.1,888^  East  India  stock,  had  been  transferred 
into  the  names  of  those  four  trustees,  upon  trust  for  Mrs.  Derbishire, 
during  the  joint  lives  of  herself  and  her  husband,  then  to  the  survives 
for  life,  and  after  that  to  the  children.  Now  that  settlement  also  par- 
ported  to  assign  to  the  trustees  seventy  negro  slaves,  which  were 
upon  one  of  the  Bahama  Islands,  and  were  part  of  the  estate  of  Sir 
John  Stuart,  upon  trust  to  sell, the  slaves,  and  to  invest  the  produce 
of  the  sale  upon  the  same  trusts  as  were  declared  by  the  settlement 
of  the  sums  of  stock ;  and  these  slaves  give  rise  to  the  principal  ques* 
tion  in  this  suit  The  settlors  were  Mr.  Derbishire,  at  that  time  an 
infant,  and  his  wife.  It  does  not  appear  that  the  trustees  took  pos- 
session of  the  slaves,  or  took  any  steps  to  sell  them,- and  the  slaves 
were  in  fact  sold  by  Mr.  Derbishire,  the  husband,  and  his  wife,  and 
produced  3,922/.  and  a  fraction.  This  purchase-money,  in  the  month 
of  August,  1819,  was  received  by  Mr.  Derbbhire,  who  paid  3,5001, 
part  of  it,  to  Mr.  Fauntleroy,  apparently  in  his  character  of  one  of 
the  trustees  of  the  fund.  It  does  not  appear  what  became  of  the  ba- 
lance of  the  purchase-money  of  the  slaves.  Mr.  Fauntleroy  having 
received  th£  3,500/.  applied  It  to  his  own  use,  and  he  represented  that 
he  had  invested  it  in  the  purchase  of  4,869/.  II5.  2<L  consols,  in  the 
names  of  himself  and  the  trustees.  In  1821,  Mr.  Derbishire  attained 
his  full  age  of  twenty-one,  and  he  then  asserted  that  the  settlement 
of  November,  1818,  was  not  binding  upon  him.  That  was  undoubt- 
edly true,  because  he  was  an  infant  at  the  time  it  was  executed.  He 
was,  however,  willing  to  confirm  it  on  receiving  the  sum  of  3,500/.  as 
a  payment  to  himself  out  of  the  trust  funds. 

In  the  month  of  April,  1822,  a  suit  was  instituted,  in  which  the 
plaintifis  were  two  of  the  infant  children  of  Mr.  and  Mrs.  Derbishire, 
and  the  defendants  were  Mr.  and  Mrs.  Derbishire  and  the  trustees. 
The  prater  of  the  bill  was,  that  it  might  be  declared  that  the  settle- 
ment might  be  confirmed  absolutely ;  or  if  not,  that  3,500/.,  part  of 
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the  purchase-money  of  the  slaves,  might  be  paid  to  Mr.  Derbishire, 
and  that  the  surplus  might  be  settled  upon  the  wife  and  children  of 
the  marriage ;  and,  after  some  proceedings,  the  decree  was  made  in 
that  suit  upon  the  27th  of  November,  1823.  That  decree  declared, 
that  the  settlement  was  not  binding  upon  Mr.  Derbishire,  and,  after 
acme  directions,  referred  it  to  the  Master  to  approve  of  a  proper  set- 
tlement to  be  made  of  the  remainder  of  the  trast  fund,  after  3,500iL 
should  have  been  raised  thereout,  and  paid  to  Mr.  Derbishire. 

The  3,500/.  was  raised  by  sale  of  part  of  the  East  India  stock,  and 
was  paid  to  Mr.  Derbishire. 

The  Master,  under  a  reference  to  him,  approved  of  a  settlement, 
which  was  by  deed  of  the  first  of  June,  1824.  The  trustees  of  that  set- 
ilement  were  Colonel  Jabez  Mackenzie,  who  was  appointed  trustee  in 
the  place  of  SirHildebrand  Oakes,  who  died  pending.the  suit,  with  the 
other  former  trustees,  Sir  William  Plunket  de  Bathe,  Francis  Home, 
and  Henry  Fauntleroy. 

Throughout  this  suit,  and  in  the  settlement,  and  especially  in  the 
answer  of  the  trustees,  it  was  assumed  that  Mr.  Fauntleroy's  state- 
ment with  respect  to  the  3,500Z.,  the  produce  of  the  slaves,  was  correct, 
and  that  the  sum  of  4,869/.  II5.  3^  consols  was  then  standing  in  the 
names  of  the  trustees  of  the  settlement  of  1818.  So  that  the  settle- 
ment that  was  executed  in  1824  contained  a  covenant  that  the  trus- 
tees of  that  settlement  would,  with  all  convenient  speed,  procure  the 
transfer,  into  their  own  names,  of  the  funds,  including  the  4,869/.  11^. 
3d.  consols,  supposed  to  be  standing  in  Mr.  Fauntleroy's  name,  upon 
trast  for  Mrs.  Derbishire  for  life,  and  then  upon  the  usual  trusts  for 
Mr.  Derbishire  (the  husband)  and  the  children.  That  settlement  was 
dated  the  1st  of  June,  1824 ;  and  it  was  executed  then  or  soon  after- 
wards by  all  necessary  parties,  except  Sir  William  P.  de  Bathe.  He 
was  abroad  at  the  time,  and  did  not  execute  it.  His  absence  created 
some  delay  in  doing  what  was  needful  to  get  a  transfer  of  the  fund. 
A  power  of  attorney  was  sent  out  to  him  to  concur  in  the  transfer  of 
the  fand;  but  before  its  return  in  September,  1824,  Fauntleroy's 
frauds  in  this  transaction  and  in  other  respects  were  discovered* 
Fauntleroy  became  bankrupt,  and  it  turned  out  that  the  3,500/.  was 
lost,  except  so  far  as  any  thing  might  be  recovered  in  respect  of  a 
proof  against  Fauntlerov  or  his  partners. 

The  object  of  this  bill  is  to  make  the  trustees  of  the  settlement  of 
November,  1818,  and  of  the  settlement  of  June,  1824,  answerable  for 
the  loss  occasioned  by  the  defalcation  of  Fauntleroy. 

In  considering  this  claim  against  the  trastees,  it  is  necessary  to  dis- 
tinguish the  question  as  it  stands  under  the  settlement  of  November, 
1818,  and  the  settlement  of  June,  1824.  Now,  as  regards  the  settle- 
ment of  November,  1818,  the  trustees  of  that  settlement  were  of  course 
accountable  for  all  that  they  actually  received,  that  is  to  say,  for  the 
East  India  stock,  and  for  the  8,550/.  and  a  fraction,  consols.  They 
would  not  be  liable  in  respect  of  the  slaves,  or  the  produce  of  the  slaves, 
which  they  did  not  receive,  unless  it  can  be  shown  that  they  were 
guilty  of  some  breach  of  duty  or  default  in  respect  of  the  slaves,  or  of 
the  purchase-money,  by  reason  of  which  the  loss  was  occasioned. 
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Now,  their  only  title  to  the  slaves  was  nnder  an  assignment  made  by 
Mr.  Derbishire,  who  was  an  infant,  and  his  wife,  who  was  a  married 
woman,  and  incapable  of  assigning,  even  as  administratrix,  without 
the  valid  concurrence  of  her  husband.  The  assignment  was  a  nullity ; 
it  gave  the  trustees  no  title  whatever ;  thev  could  not  get  possession 
of  the  slaves  under  it,  they  could  not  sell  the  slaves  under  it,  and  con- 
sequently they  were  guilty  of  no  default  in  not  doing  so.  They  had 
no  title  whatever,  by  means  of  which  they  could  prevent  Mr.  Derbi- 
shire and  bis  wife  from  themselves  parting  with  the  slaves  under  the 
same  title  which  they  had  made  over  to  the  trustees.  Now,  Mr.  and 
Mrs.  Derbishire  did  sell  the  slaves.  It  is  diflicult  to  understand  bow 
they  could  make  a  title  to  the  slaves  to  a  purchaser,  being  under  the 
incapacity  which  I  have  stated.  The  slaves  would  be  property,  which 
would  pass  by  deed  of  assignment;  no  doubt  the  title  was  recorded^ 
in  the  colony  where  they  were,  but  however  so  it  was^  Mr.  and  Mrs.* 
Derbishire  did  sell  the  slaves,  and  Mr.  Derbishire  received  the  money, 
and  paid  part  of  it  to  Fauntleroy  as  I  have  stated.  Now,  that  pay- 
ment, under  the  circumstances,  was  a  voluntary  act  of  Mr.  Derbishire. 
That  payment  to  Fauntleroy  could  not  have  been  compeUed  against 
him.  Mr.  Derbishire  was  dealing  with  what  was,  in  point  of  fact, 
his  own  money,  not  affected  by  the  trusts  of  the  settlement ;  and  he 
himself,  or  those  claiming  under  him,  would  require  to  make  out  a 
very  special  case  indeed,  to  enable  him  or  them  to  come  upon  the 
three  trustees,  as  having  been  guilty  of  default  in  permitting  Faunt- 
leroy to  receive  and  misapply  this  money. 

Now,  I  have  looked  very  carefully  through  the  pleadings  and  tbe 
proofs,  to  see  whether  such  a  case  is  made  against  the  trustees  in 
respect  of  this  money,  and  I  do  not  find  it  even  alleged ;  certainly 
there  is  nothing  to  prove  that  Mr.  Derbishire,  in  handing  over  this 
money  to  Fauntleroy,  was  acting  under  any  authority  given  to  him 
by  the  three  co-trustees,  or  with  their  privity,  or  that  it  was  by  their 
act  or  concurrence  that  this  money  in  any  way  found  its  way  into 
Fauntleroy's  possession.  Nay,  there  is  nothing  to  show  that  it  was 
even  known  to  the  three  trustees  that  Fauntleroy  had  this  money  in 
his  possession  till  long  afterwards,  just  before  the  suit  was  in  contem- 
plation, at  least  until  some  time  afterwards.  Now,  therefore,  tbe 
conclusion  I  have  come  to  on  this  part  of  the  case  is,  that  the  trustees 
were  guilty  of  no  default  or  breach  of  duty  in  respect  of  these  slaves, 
that  they  were  under  no  liability  in  respect  of  the  slaves  or  the  pur- 
chase-money. The  settlement  was  obviously  not  binding  upon  Mr. 
Derbishire,  and  it  has  been  so  declared  by  the  court  in  1823,  in  the 
suit  of  Derbishire  v.  Derbishire ;  and  it  seems  to  me,  that,  at  the 
time  when  that  suit  was  instituted,  to  which  I  have  adverted,  the 
true  position  of  the  parties  in  respect  to  these  funds  was  this,  that 
the  four  trustees  had  in  their  hands  the  East  India  stock,  and  the 
consols  as  money,  belonging  to  Mr.  Derbishire,  probably  belonging  to 
him  in  right  of  his  wife,  and  therefore  subject  to  her  equities  for  a 
settlement;  and  that  Fauntleroy  had  in  his  hands  3,500/.,  also  under 
the  same  circumstances  belonging  to  Mr.  Derbishire ;  and  that  the 
three  other  trustees  were  under  no  liability  with  respect  to  this  latter 
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sum  to  Mr.  'Derbishire,  at  that  time.  The  balance  of  the  purchase* 
money  for  the  slaves  appears  to  have  been  kept  by  Mr.  Derbishire,  as 
money  belonging  to  him  that  he  was  not  liable  to  account  for  in  any 
way ;  at  least,  there  is  no  trace  of  what  became  of  it  That  seems  to 
be  the  true  position  of  the  parties  at  the  time  when  the  suit  of  1822 
was  instituted ;  and  then  that  brings  the  court  to  consider  what  were 
the  rights  of  the  parties  arising  out  of  that  suit,  and  the  settlement 
which  was  directed  by  the  court  to  be  executed  in  that  suit 

It  appears  that  the  solicitors,  who  had  been  concerned  for  all  parties 
in  preparing  the  settlement  of  November,  1818,  were  also  concerned 
as  solicitors  for  all  parties  in  the  suit  of  Derbishire  v.  Derbisktre^ 
that  is  to  say,  they  were  solicitors  for  Mr.  and  Mrs.  Derbishire,  for 
the  four  trustees,  and  for  the  infant  plaintifis  and  the  next  friend.  The 
suit  was  instituted,  as  the  present  bill  states,  at  the  instance  of  Mr. 
D^bishire  himself. 

He,  according  to  the  view  I  take  of  it,  was.  at  that  time  master  of 
the  funds  in  the  hands  of  the  trustees.  K  the  trustees  had  thought 
fit  tOf  pay  over  the  fund  to  him,  they  would  have  been  justified  in 
doing  so,  inasmuch  as  the  settlement  had  not  been  binding  on  him. 
But  if  they  had  thought  fit  to  act  under  the  direction  of  the  court, 
the  court  would  have  given  to  Mrs.  Derbishire,  for  herself  and  her 
children,  the  ordinary  equity  belonging  to  married  women. 

Now,  it  appears,  that,  on  the  12th  of  November,  1821,  these  soli- 
citors wrote  a  letter  to  Fauntleroy,  asking  information  as  to  what  he 
had  done  with  the  3,500/. ;  and  he,  in  answer  to  that  letter,  informed 
them  it  was  invested  in  the  purchase  of  4,869/.  lis.  3d.  consols. 
That  is  the  first  information  I  can  find  conveying  knowledge  to  the 
trustees,  or  anybody  on  their  behalf,  that  the  money  had  been  received 
by  Fauntleroy  and  was  invested  in  this  way.  Now,  from  that  time 
forward,  all  the  parties  acted  on  the  assumption,  that  this  informa- 
tion, given  by  Fauntleroy,  was  in  accordance  with  the  facts  of  the 
case.  It  is  so  stated  in  the  biU ;  it  is  admitted  in  the  answer.  The 
state  of  facts  carried  in  admits  it ;  the  Master  states  it  in  his  report ; 
the  deed  of  settlement  approved  by  the  Master  also  states  it,  and  the 
power  of  attorney,  sent  out  to  Sir  William  P.  de  Bathe  to  be  exe- 
cuted by  him,  sJso  states  it ;  in  point  of  fact,  it  was  a  common 
error,  into  which  all  parties  had  been  led  by  the  representation  of 
Fauntleroy. 

Now,  it  is  impossible,  I  think,  to  charge  the  trustees  with  this  sum 
of  3,500/.,  or  the  consols  which  represent  it,  as  it  was  attempted  to 
be  done,  on  the  ground  that  their  answer  contains  an  admission  by 
them,  or  that  the  deed  or  the  power  of  attomev  contains  an  admis- 
sion, that  the  proceeds  were  invested  in  consols  standing  in  their 
names ;  because  those  admissions  are  admissions  of  a  fact,  which,  it 
is  the  common  case  of  all  parties,  was  at  variance  with  the  truth  of 
the  case — an  admission  of  a  fact  which  nobody  contends  was  in 
accordance  with  the  real  state  of  the  case.  It  is  impossible,  I  think, 
to  say  that  the  trustees  are  to  be  bound  by  that  as  an  admission.  It 
is  probable,  although  that  is  matter  of  mere  speculation,  that  if  the 
true  state  of  the  case  had  been  known,  that  this  3,500/.  at  that  time 
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liad  been  misapplied  —  it  is  probable  that  this  3,500/^,  part  of  the  sum 
in  the  trustees'  bands,  might  not  or  would  not  have  been  paid  to  Mr. 
Derbishire ;  but  that  is  only  matter  of  speculation,  because  still  Mr. 
Derbishire  did  not  receive  —  even  taking  into  account  the  3,50(ML 
which  was  lost  and  which  was  received  by  him  —  he  did  not  receive 
altogether  a  moiety  of  the  funds ;  and  there  seems  to  have  been  no 
reason  why  the  court  should  have  settled  (except  by  Mr.  Derbisbire's 
consent)  on  Mrs.  Derbishire  more  than  a  moiety  of  the  funds.  But, 
however  this  may  be,  it  appears  to  me  that  the  trustees  were  misled 
into  making  that  statement  and  admission  by  the  representation  in- 
nocently made  by  Mr.  and  Mrs.  Derbishire,  or  by  the  next  friend  in 
the  biU ;  and  that  the  trustees  in  no  way  misled  their  cestuis  que 
trusienty  by  giving  them  information  which  was  untrue,  upon  which 
they  acted  That  mistake,  whatever  it  was,  was  a  mistake  that 
originated  with  Mr.  and  Mrs.  Derbishire,  into  which  they  led  the 
trustees.  Therefore,  I  do  not  see,  when  the  true  state  of  the  case 
becomes  known,  that,  even  if  this  bill  had  been  filed  immediately  on 
Fauntleroy's  defalcation,  there  was  any  ground,  on  the  statement 
contained  in  the  pleadings  and  in  the  deed,  for  charging  the  trustees. 

Were  the  trustees,  then,  guilty  of  any  default  after  the  execution 
of  the  settlement  of  June,  1824,  in  not  getting  in  the  funds  ?  They 
undertook  by  that  deed  to  get  in  the  *  funds ;  and  if  there  had  been 
any  considerable  delay  in  performing  what  they  undertook,  they 
might  doubtless  have  been  liable.  But  it  appears,  as  I  have  stated, 
that  Sir  William  P.  de  Bathe  being  abroad,  and  the  funds  being  in 
hb  name,  or  being  believed  to  be  in  his  name,  it  was  impossible  to 
have  the  funds  transferred  without  his  concurrence.  Without  any 
improper  delay,  in  the  course  of  a  few  weeks  a  regular  power  of  attor- 
ney was  sent  out  to  him  to  Malta ;  he  executed  it  and  returned  it;  and 
before  the  return  of  the  power  it  was  known  that  the  loss  had  taken 
place.  It  therefore  appears  to  me,  on  the  best  consideration  I  can 
give  to  the  case,  that,  as  to  so  much  of  the  bill  as  seeks  to  charge 
the  trustees  with  the  loss  occasioned  by  Fauntleroy's  defalcation  with 
respect  to  the  produce  of  the  sale  of  the  slaves,  which  altogether 
feiils,  the  bill  must  be  dismissed. 

It  is  necessary,  with  reference  to  the  rest  of  the  case,  to -consider 
what  took  place  after  the  death  of  Fauntleroy.  The  trustees  of  the 
settlement  of  June,  1824,  were  Colonel  Mackenzie,  Sir  William  P. 
de  Bathe,  and  Francis  Home.  It  appears  that  Colonel  Mackenzie, 
soon  after  he  knew  of  Fauntleroy's  defalcation,  brought  the  matter 
to  the  notice  of  the  solicitors  who  had  acted  in  the  trust,  and  then, 
or  soon  afterwards,  desired  to  be  discharged  from  the  trusts.  The 
funds,  consequently,  never  were  transferred  into  the  name  of  Mack- 
enzie; his  desire  to  be  discharged  from  the  trusts  was  acceded  to; 
but  it  was  not  until  the  22d  of  December,  1829,  that  it  was  fully 
carried  out,  by  the  appointment  of  a  new  trustee ;  and  by  deed  of 
that  date  Sir  Francis  Walker  Drummond  and  George  Battcock  were 
appointed  trustees  in  the  place  of  Colonel  Mackenzie  and  Sir  WU- 
liam  P.  de  Bathe,  who  then  retired  from  the  trust;  and  the  funds 
were  afterwards  transferred  by  Sir  William  P.  de  Bathe  and  Francis 
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Home  into  the  names  of  Francis  Home  and  the  new  trustees,  namely, 
Sir  Francis  Walker  Drummond  and  George  Battcock,  as  the  trustees. 

In  1844  Sir  Francis  Walker  Drummond  died ;  and  upon  his  death 
Francis  Home  and  George  Battcock  became  and  now  are  the  re* 
maining  trustees  of  the  settlement. 

A  proof  was  made  some  time  before  the  year  1829  for  this  sum  of 
3,500/.  against  the  estate  of  Marsh,  Tracey,  Graham,  &  Fauntleroy, 
the  banking  firm  in  which  Fauntleroy  was  a  partner.  This  proof 
was  made  by  Sir  William  P.  de  Bathe  and  Francis  Home;  because, 
Fauntleroy  having  given  an  admission  thaf  this  money  belonged  to 
himself  as  the  trustee  of  the  settlement  of  1818,  of  which  they  were 
the  two  surviving  trustees,  they  were  the  proper  parties  to  make  the 
proof.  Upon  that  proof  considerable  sums  were  received  both  before 
and  after  the  month  of  December,  1829,  when  Sir  William  P.  de 
Bathe  retired,  by  Mr.  Home  and  Sir  William  P.  de  Bathe,  though 
the  latter  had  ceased  to  be  a  trustee  in  1829.  The  bill  alleges  that 
there  had  been  irregularities  with  respect  to  the  application  of  those 
sums  of  money ;  and  it  appears,  that  an  inquiry  is  necessary  with 
respect  to  those  dividends,  which  makes  it  proper  that  the  representa- 
tives of  Sir  William  P.  de  Bathe,  and  also  the  representatives  of 
Sir  Francis  Walter  Drummond^  should  be  kept  before  the  court 

Now  it  appears  to  roe,  that,  there  being  no  case  against  Colonel 
Mackenzie  in  respect  of  the  original  fund,  there  is  no  case  to  charge 
him  with  any  default  in  respect  of  those  dividends.  He  never  re- 
ceived any  thing ;  the  proof  appears  to  have  been  made  by  the  proper 
party ;  and  the  party,  who  made  the  proof  and  received  the  money, 
18  here  to  answer  for  it :  it  appears  to  me  that  there  is  no  case  of 
default  in  respect  of  those  proofs  made  against  Colonel  Mackenzie. 

I  have  already  stated  that  all  these  transactions,  from  the  first, 
assumed  that  Mrs.  Derbishire's  interest  in  the  trust  funds  was  an  ab- 
solute interest  The  trustees  of  the  different  deeds  knew  nothing ; 
it  is  not  alleged  that  they  knew  any  thing,  or  that  there  was  any  thing 
to  carry  to  them  notice  that  her  interest  was  any  thing  but  an  abso- 
lute interest  They  are  only  liable  to  account  on  the  footing  of  the 
deed  they  executed,  which  is  on  the  footing  of  that  being  an  absolute 
interest  Now  qudcunque  vidj  under  the  deed  or  will  Mrs.  Derbishire 
had  a  life-interest  The  interests  of  her  children  and  of  her  husband 
may  be  different  under  the  settlements  which  were  execjated  from 
what  they  were  under  the  will  of  Sir  John  Stuart ;  and  all  I  can  do 
now  is  to  make  the  decree  that  I  propose  to  make  at  her  instance,  as 
tenant  for  life  under  the  settlement,  expressing  it  to  be  without  pre- 
judice to  the  rights  of  other  parties  under  the  will  of  Sir  John  Stuart 

The  decree  I  propose  to  make,  under  these  circumstances,  is  this-^ 
to  dismiss  the  bill  altogether  against  the  defendants  Messrs.  Hoare, 
the  representatives  of  Sir  Hildebrand  Oakes,  and  also  against  Sir 
Orford  Gordon  and  others,  the  representatives  of  Jabez  Mackenzie, 
and  I  think  it  must  be  dismissed  against  those  parties  with  costs. 
Then,  as  to  so  much  of  the  bill  as  is  against  the  defendants  Francis 
Home,  Sir  William  P.  de  Bathe,  George  Battcock,  and  Sir  James 
Drummond,  so  far  as  it  prays  that  these  parties  or  the  testator  of  the 
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last-named  defendant  may  be  declared  to  be  personally  liable, to 
make  good  to  the  trust  estate  the  whole  of  the  sum  of  4,869/.  11^.  3€L 
consols,  and  the  dividends  thereof,  and  the  other  moneys  arising  from 
the  sale  of  the  slaves,  I  think,  the  plaintiffs'  case  failing  on  that 
point,  so  much  of  the  bill  must  be  dismissed,  as  against  those  parties, 
with  costs. 

There  ought,  I  think,  to  be  an  inquiry,  what  sums  were  received 
in  respect  of  the  dividends  on  that  sum  of  3,500/.  proved  by  Francis 
Home  and  Sir  William  P.  de  Bathe  against  the  estate  of  the  bank- 
rupts. Marsh,  Tracey,  Graham,  and  Eauntleroy,  and  who  received 
such  sums,  and  when  and  what  has  become  thereof. 

And  then  an  inquiry  whether  any  and  what  sums  of  money,  part 
of  the  trust  money  in  the  pleadings  mentioned,  have  been  advanced 
and  paid,  and  when  and  to  whom,  and  for  the  benefit  of  any,  and 
which  of  the  children  of  Mr.  and  Mrs.  Derbishire ;  it  is  alleged  that 
there  were  advances  made  under  the  trusts  of  the  settlement  to  the 
children,  or  some  of  them.  There  must  also  be  an  inquiry  of  what 
the  trust  funds  now  consist ;  and  an  inquiry  whether  Mr.  Derbishire, 
the  husband,  and  his  children,  or  any  and  which  of  them,  have  ev^ 
assigned  or  charged  their  estate  and  interest  to  or  for  the  benefit  of 
any  other  person  or  persons,  and  who  is  now  interested  under  those 
charges  and  with  liberty  to  state  special  circumstsuices  as  to  any  of 
those  inquiries. 

The  decree  must  be  without  prejudice  to  the  rights  and  interests 
of  the  parties  to  the  suit  under  the  will  of  Sir  John  Stuart,  and  reserv- 
ing fudher  directions  and  costs. 

Then  as  to  the  cross  suit  of  Hoare  v.  Derbishire^  the  result  of  the 
investigation  which  I  have  given  to  the  case  is,  that  Messrs.  Hoaie 
have  now  no  title  to  relict  It  appears  that  they  are  representatives 
of  a  deceased  trustee,  who  was  under  no  liability  in  respect  of  the 
funds,  and  has  now  no  interest  whatever  in  the  matter.  This  bill 
must,  therefore,  necessarily  be  dismissed  as  a  bill  filed  by  a  party- 
having  no  continuing  interest  in  the  subject-matter.  This  bill  con- 
tains, it  is  true,  charges  of  fraud  against  Mrs.  Derbishire,  which  have 
not  been  proved ;  on  the  other  hand,  it  brings  forward  matters  which 
it  was  absolutely  right  and  necessary  should  be  brought  before  the 
court,  and  which  it  would  be  the  duty  of  the  court  to  attend  to  in 
case  the  court  had  taken  a  different  view  from 'what  it  does  of  the 
transaction  with  Fauntleroy,  and  the  liability  of  the  Messrs.  Hoare ; 
and  therefore  I  think  it  right, '  in  dismissing  the  bill,  to  dismiss  it 
without  costs  in  respect  to  Mrs.  Derbishire ;  but  I  think  the  other 
parties  to  this  suit,  who  have  simply  put  in  answers,  and  raised  no 
case  adverse  to  that  of  the  plaintifis,  must  have  their  costs.^ 


1  Aflinned  by  the  Lorda  JuBtices,  March  4th,  1863,  see  3  De  G.,  Mac.  &  G.  80,  and 
posty  21  £ng.  ftep. 


Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1863.  335 

HarriBon  v.  Brown. 

Harrison  v.  Brown.^ 
Jalj  5  and  9, 1852. 

Parties  —  Directors  of  Company —  Trustees. 

A  joint-stock  banking  company,  sabsisting  under  the  7  Geo.  4,  c  46,  haring  become  insol- 
Tent,  and  ceased  to  cany  on  basiness,  the  public  oflScer  instituted  a  suit,  chaiging  certain 
of  the  directors,  as  defendants,  with  losses  during  the  time  when  the  business  was  carried 
on,  bj  reason  of  unauthorized  speculations  in  shipping  and  collieries,  and  of  a  fraudulent 
transaction  by  a  deed  of  arrangement  with  a  debtor  to  the  company,  who  was  also  made  a 
defendant ;  and  praying  relief  in  respect  of  all  these  matters,  and  particularly  to  have  the 
deed  set  aside.    On  the  demurrer  of  one  of  the  directors :  — 

HM,  that  the  suit  was  properly  instituted  by  the  public  officer,  although  the  company  had 
ceased  to  carry  on  business ;  that  it  was  not  necessary  to  make  the  dii^ctors  and  trustees, 
who  were  not  charged  with  the  improper  transactions  and  fraud,  parties ;  but,  it  appearing 
that  the  manager  was  mixed  up  in  the  transactions,  that  it  was  necessary  to  maie  him  a 
party. 

Hdd^  also,  that,  although  there  were  several  distinct  transactions,  as  to  which  the  liabilities 
might  be  several,  vet  that  it  would  lead  to  a  mischievous  multiplicity  of  suits  if  the 
demands  were  diriaed  \  and  a  demurrer  for  multifariousness  was  disiallowed. 

This  was  a  bill  filed  by  the  plaintiff,  as  the  public  officer  of  the 
Snnderland  Joint-stock  banking  Company,  against  Messrs.  Robert 
Brown,  Hill,  Parker,  Clay,  and  Watson,  being  some  of  the  directors 
of  the  company,  and  against  Mr.  Thomas  Brown. 

ThC'bill  stated  several  undertakings  of  the  directors  in  the  purchase 
of  ships  and  collieries,  by  means  of  which  the  banking  company  had 
become  insolvent;  and  transactions  with  the  defendant,  Thomas 
Brown,  the  brother  of  the  defendant,  Robert  Brown,  in  the  course  of 
which  Thomas  Brown  became  largely  indebted  to  the  company ;  and 
that  Thomas  Brown  became  bankrupt.  The  bill  alleged,  that,  upon 
the  bankruptcy  of  the  defendant,  Thomas  Brown,  the  defendants, 
Bobert  Brown,  Hill,  Parker,  Clay,  and  Watson,  foresaw  that  the  in- 
vestigation of  the  aifairs  of  the  defendant^  Thomas  Brown,  under  the 
bankruptcy,  would  necessarily  lead  to  a  public  disclosure  of  the  true 
state  of  the  aifairs  of  the  bank,  and  the  improper  dealings  and  trans- 
actions of  the  directors  in  connection  therewith ;  and  that  the  defend- 
ants, accordingly,  with  a  view  to  obviate  such  a  result,  devised  and 
entered  into  a  scheme  that  the  creditors  of  the  defendant,  Thomas 
Brown,  other  than  the  said  banking  company  and  the  defendant, 
Bobert  Brown,  whose  debts  amounted  .to  about  4,851/.  155. 7d,  should 
be  paid  a  composition,  which  they  were  willing  to  accept,  of  IO5.  in 
the  pound  upon  the  amount  of  their  debts ;  and  that  thereupon  the 
bankruptcy  of  Thomas  Brown  should  be  annulled;  that  Robert 
Brown  should  advance  the  amount  of  such  composition,  and  be 
paid  as  to  half  thereof  by  the  banking  company;  that  Robert  Brown 


1  5  De  Gex  &  Smalo,  728. 
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and  Thomaa  Brown  should  relinqnish  in  favor  of*the  company  certain 

Eortions  of  the  property  which  had  been  conveyed  and  assigned  to 
ini,  Robert  Brown,  by  the  defendant,  Thomas  Brown ;  that  Thomas 
Brown  and  Robert  Brown  should  be  released  from  all  debts  and  lia- 
bilities to  the  banking  company ;  and  that  the  whole  of  the  debt  of 
30,561/.  05.  6d.j  due  to  the  banking  company,  should  be  treated  as  the 
sole  debt  of  the  defendant,  Thomas  Brown ;  and  that  Robert  Brown 
should  also  be  released  from  all  claims  and  demands  of  the  banking 
company  in  respect  of  any  dealings  and  transactions  between  the 
company  and  the  defendant,  Thomas  Brown;  that  the  arrangement 
was  carried  out  by  a  deed  dated  the  21st  of  August,  1851,  which 
was  set  out  in  the  bill ;  and  it  is  also  stated  that  the  bankruptcy  of 
Thomas  Brown  was  superseded.  The  bill  stated  a  meeting  of  the 
directors  of  the  company,  held  on  the  21st  of  August,  1851,  at  which 
the  defendants,  Robert  Brown,  Parker,  Clay,  and  Watson  were  pre- 
sent, when  resolutions  were  passed  confirming  the  arrangement  and 
carrying  it  out,  so  far  as  the  company  were  concerned. 

The  bill  charged,  that,  at  the  date  of  the  indenture  of  the  21st  of 
August,  1851,  the  debts  and  liabilities  of  Thomas  Brown  to  the  said 
banking  company,  including  the  said  sum  of  30,561/.  Os.  6</.,  men« 
tioned  in  the  deed,  amounted  to  40,000/. :  and  that  the  property  which 
the  deed  purported  to  assign  to  or  for  the  benefit  of  the  banking 
company,  would  not,  if  reaiised,  produce  a  dividend  of  55.  in  the 
pound  upon  the  amount  of  the  debt  of  Thomas  Brown  to  the  bank- 
ing company. 

The  bill  stated,  that  the  banking  company  stopped  payment  in 
1851,  and  had  ceased  to  carry  on  business  since  that  date,  except  for 
the  purpose  of  winding  up  its  affairs. 

'  It  appeared  upon  the  statements  and  charges  in  the  bill,  that  the 
manager  of  the  company  had  taken  part  in  the  transactions  by 
making  entries  of  them  in  the  books  of  the  company. 

As  to  certain  of  the  transactions,  the  bill  charged  some  only  of  the 
defendants  as  primarily  liable ;  and  as  to  other  transactions,  it  charged 
others  of  them  as  primarily  liable ;  but  as  to  all  the  defendants,  it 
charged  a  general  liability  to  the  company. 

The  prayer  ^as  for  a  declaration  that  the  indenture  of  the  21st  of 
August,  1851,  and  the  resolutions  of  the  directors  of  the  company 
of  that  date,  were  void  as  against  the  company ;  and  that  each  of  the 
defendants  tnight  be  charged  with  any  balance  due  from  or  answer- 
able by  the  others  of  them,  and  with  all  losses  sustained  by  the  com- 
pany in  consequence  of  the  use  of  the  funds  of  the  company  in  the 
purchase  of  any  ships  or  collieries,  or  in  the  navigation  of  any  ships, 
or  the  working  of  any  collieries,  and  with  all  losses  sustained  by  the 
company  through  any  breaches  of  trust  in  the  several  transactions  on 
the  part  of  the  defendants  or  either  of  them,  or  through  their  default, 
and  with  all  losses  sustained  since  the  year  1847. 

This  was  the  demurrer  of  the  defendant,  Robert  Brown,  for  want 
of  equity ;  and  on  the  ground  that  the  Sunderland  Joint-stock  Bank- 
ing Company  was  a  necessary  party  to  the  bill,  but  that  the  share- 
holders  were  not,  nor  were  there  any  parties  to  the  bill  who  couid 
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properly  represent  the  company ;  and  also  on  the  ground  that  the 
several  other  directors  and  trustees  during  the  period  of  the  transac- 
tions questioned,  and  the  present  directors  and  the  trustees  of  the 
company,  were  necessary  parties. 

Russelly  Terrelly  and  Martindale,  in  support  of  the  demurrer.  This 
demurrer  for  want  of  equity  is  good.  The  public  officer  is  not  au- 
thorized on  behalf  of  the  company  to  sue  a  director  as  such.  This 
is  a  joint-stock  company,  carrying  on  business  as  bankers  under  the 
provisions  of  the  7  Geo.  4,  c.  46.  The  9th  ^  section  of  that  act 
authorizes  such  company  to  sue  in  the  name  of  the  public  officer, 
but  its  object  was  to  obviate  a  difficulty  in  suits  as  between  the  com- 
pany and  their  customers,  and  the  persons  entering  into  transactions 
with  the  connipany  as  an  individual,  and  not  in  relation  to  internal 
liability  as  between  the  members  of  the  qtiasi  corporation.  It  has 
been  decided  in  Seddon  v.  Connelly  10  Sim.  58,  that  a  shareholder  in 
a  company  cannot  sue  the  company  in  the  name  of  the  public  officer 
in  respect  of  a  fraud  charged  to  have  been  practised  on  him,  in  induc- 
ing the  shareholder  to  purchase  the  shares ;  and  the  present  is  the 
converse  of  that  case,  and  must  depend  on  the  same  principle. 

But,  even  if  the  public  officer  were  competent  to  sue  the  defend- 
ants in  respect  of  claims  such  as  the  present,  his  authority  would 
cease  as  soon  as  the  company  had  ceased  to  exist  as  a  banking  com- 
pany. The  lilh  section  of  the  7  Geo.  4,  c  46,^  expressly  contem- 
plates the  suits  against  public  officers  to  be  against  them  as  the 
officers  of  a  "  copartnership  carrying  on  business  under  th'e  provisions 
of  this  act."  This  passage  is  an  exposition  of  the  suits  authorized 
in  the  9th  section,  and  clearly  indicates  that  the  legislature  intended 


1  B^  section  9  of  7  Greo.  4,  c.  46,  it  is  enacted,  "  That  all  actions  and  suits,  and  also 
all  petitions  to  found  any  commission  of  bankruptcy  against  any  person  or  persons  who 
may  bo  at  any  time  indebted  to  any  such  copartnership  carrying  on  busmess  under 
the  provisions  of  this  act,  and  all  proceedings  at  law  or  in  equity  under  any  commission 
of  bankruptcy,  and  all  other  proceedings  at  law  or  in  equity,  to  be  commenced  or 
instituted  for  or  on  behalf  of  any  such  copartnership  against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  of  such  copartnership  or  other- 
wise, for  recovering  any  debts  or  enforcing  any  claims  or  demands  due  to  such  copart- 
nership, or  for  any  other  matter  relating  to  the  concerns  of  such  copartnership,  shall 
and  lawfully  may,  fi*om  and  after  the  passing  of  this  act,  be  commenced  or  instituted 
and  prosecuted  m  the  name  of  any  one  of  the  public  officers  nominated  as  aforesaid 
for  the  time  being  of  such  copartnership,  as  the  nominal  plaintiff  or  petitioner  for  and 
on  behalf  of  such  copartnership ;  and  toat  all  actions  or  suits  and  proceedings  at  law 
or  in  equity,  to  be  commenced  or  instituted  by  any  person  or  persons,  bodies  politic  or 
corporate,  or  others,  whether  members  of  such  copartnership  or  otherwise,  against  such 
copartnership,  shall  and  lawfully  may  be  commenced,  instituted,  and  prosecuted  against 
any  one  or  more  of  the  public  officers  nominated  as  aforesaid  for  the  time  bemg  of 
such  copartnership  as  the  nominal  defendant  for  and  on  behalf  of  such  copartnership." 
[The  rest  of  the  section  relates  to  criminal  proceedings.] 

3  By  section  11  of  the  above  act,  it  is  further  enacted,  **  That  all  and  every  decree 
or  decrees,  order  or  orders,  made  or  pronounced  in  any  suit  or  proceeding  in  any 
court  of  equity,  against  any  public  officer  of  any  such  copartnership,  carrying  on  busH 
Bess  under  the  provisions  of  this  act,  shall  have  the  like  effect  and  operation  upon  and 
against  the  property  and  funds  of  such  copartnership,  and  upon  and  against  the  per* 
VOL.  XIX.  29 
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the  intervention  of  a  public  officer  to  be  limited  to  the  period  wbikt 
the  company  was  carrying  on  business,  and  that  his  right  to  sue 
ceased  on  the  ceasing  of  the  company  to  carry  on  business.  When 
a  joint-stock  banking  company  has  ceased  to  carry  on  business,  the 
authority  of  the  pubUc  officer  to  sue  ceases,  and  the  suit  must  be  by 
one  or  more  of  the  members  of  the  company  on  behalf  of  all  except 
the  defendant,  as  in  ordinary  cases  of  large  companies. 

The  transactions  involved  in  this  suit  expressly  affect  acts  in  which 
the  manager  took  part,  and  he  is  a  necessary  party  to  the  suit.  More 
remotely  they  affect  all  the  other  directors  and  the  trustees,  and  they 
ought  to  have  been  made  parties.  The  various  transactions  in  respect 
of  which  relief  is  sought,  are  distinct,  and  may  affect  various  persons 
in  distinct  rights ;  the  bill  is,  therefore,  objectionable  for  multifari- 
ousness. 

They  cited  Hughes  v.  Thorpe,  5  M.  &  W.  656;  WH^on  (P.  O.)  v. 
Craven,  8  M.  &  W.  584 ;  and  Steward  v.  Dunn,  11  M.  &  W.  6a 

Daniel  and  T.  Stevens  in  support  of  the  bill.  The  plain  meaning 
of  the  enactment  is,  to  give  the  public  officer  authority  to  sue  in  all 
matters,  in  relation  as  well  to  the  internal  management  of  the  com- 
pany as  to  its  transactions  with  strangers.  The  case  of  Seddon  v. 
Conneil  was  a  case  of  litigation  between  one  member  of  a  joint-stock 
company  against  other  members  of  the  company,  charging  fraud, 
and  seeking  relief  in  respect  of  fraud,  with  which  the  whole  company 
was  not  chargeable  ;  it  was  unnecessary  and  improper  in  such  a  case 
to  make  the  public  officer  a  party  in  such  a  suit  Here  it  is  the  com- 
pany that  charges  the  defendant  with  fraud,  and  seeks  relief  against 
losses  occasioned  thereby.  The  public  officer  properly  represents  the 
company,  by  authority  of  the  act,  and  is  therefore  properly  the  plain- 
tiff. The  fraud  is  charged  against  those  only  who  are  made  parties 
as  defendants,  and  no  other  members  of  the  company  are  necessary 
parties.  In  Davidson  v.  Cooper,  11  M.  &  W.  778,  Mr.  Baron  Parke 
intimated  an  opinion  that  a  public  officer  could  sustain  an  action 
after  the  banking  company  had  ceased  to  carry  on  business. 

Russell  in  reply. 

July  9.  The  Vice-Chancellor  now  delivered  judgment  [After 
shortly  stating  the  case  made  by  the  bill  and  its  prayer,  he  prO' 
ceeded.] 

Robert  Brown,  one  of  the  defendants,  has  demurred  to  this  bill  on 
various  grounds :  the  first,  and  most  important,  being  that  for  want 
of  equity.     It  has  been  argued,  that  the  plaintiff,  as  the  public  officer 

80D8  and  property  of  every  or  an^  member  or  members  thereof,  as  if  every  or  any 
such  members  of  such  copartnership  were  parties  members  before  the  court  to  and  in 
an^  such  suit  or  procee£ng,  and  that  it  shall  and  may  be  lawful  for  any  court  in 
which  such  order  or  decree  shall  have  been  made,  to  cause  such  order  and  decree  to 
be  enforced  against  every  or  any  member  of  such  copartnership,  in  like  manner  as  if 
every  member  of  such  copartnership  were  parties  before  such  court  to  and  in  such  suit 
or  proceeding,  and  although  all  such  members  are  not  before  the  court" 
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of  the  company,  is  not  the  proper  person  to  institute  the  present  suit| 
and  that  he  could  not,  in  that  character,  maintain  it.  I  have  con- 
sidered the  objection  raised  by  this  demurrer,  and  am  of  opinion  that 
it  cannot  be  sustained.  The  object  of  the  suit  is  to  recover  from  the 
defendants,  who  must  still  be  taken  to  be  partners  in  the  bank,  certain 
amounts  which,  according  to  the  allegations  in  the  bill,  they  were 
liable  to  pay  and  make  good  to  the  funds  of  the  partnership.  The 
Joint-stock  Banking  Act,  (the  7  Geo.  4,  c.  46,  s.  9,)  under  which  the 
Sunderland  Joint-stock  Banking  Company  exists,  provides,  that  all 
proceedings  at  law  or  in  equity  to  be  commenced,  for  or  on  behalf 
of  any  such  copartnership  as  that  act  related  to,  against  any  person 
or  persons,  bodies  politic  or  corporate,  or  others,  whether  members  of 
such  copartnership  or  otherwise,  for  recovering  any  debts  or  enforcing 
any  claims  or  demands  due  to  such  copartnership,  or  for  any  other 
matter  relating  to  the  concerns  of  such  copartnership,  shall,  or  lawfully 
may  after  the  passing  of  that  act,  be  commenced  or  instituted,  or  pro- 
secuted in  the  name  of  the  public  officer  for  the  time  being  of  such 
copartnership,  for  and  on  behalf  of  such  copartnership. 

The  present  suit  appears  to  me  to  be  precisely  within  the  scope  of 
this  provision,  —  and  why  not  T  It  has  been  contended,  that  the  suit, 
if  instituted  at  all,  should  have  been  a  suit  by  some  one  or  more  of 
the  partners  on  behalf  of  all ;  but  nothing  has  been  suggested  show- 
ing that  any  substantial  or  practical  good  could  arise  from  a  suit  so 
framed,  rather  than  from  a  suit  constituted  as  the  present.  The 
rights  of  the  banking  company  could  be  enforced  with  as  much  effect 
in  the  present  suit  as  in  a  suit  in  any  other  form ;  as  regards  the  de- 
fendants, they  are  in  no  worse'condition  from  being  proceeded  against 
in  this  form,  and  there  is  no  ground  of  defence  of  which  they  could 
have  availed  themselves  in  any  other  form  of  proceeding  which  is  not 
open  to  them  in  this  suit  The  frame  of  the  present  suit  appears  to 
be  more  beneficial  for  the  defendants,  inasmuch  as  any  decree  or  order 
in  it  will  personally  bind  all  the  partners,  and  might  be  enforced 
against  them.  This  view  is  in  accordance  with  the  case  of  Seddon 
v.  Connelly  10  Sim.  58,  a  decision  in  which  I  concur.  There  is  nothing, 
therefore,  in  the  defence  for  want  of  equity. 

The  second  objection  is,  that  the  suit  is  multifarious ;  but  it  would 
lead  to  a  mischievous  multiplicity  of  suits  if  the  demands  against 
these  persons  were  to  be  divided,  and  I  must  overrule  the  demurrer 
on  this  ground. 

The  last  ground  of  demurrer  is,  for  want  of  parties.  Under  the 
particular  circumstances  of  this  case,  the  manager  is  a  necessary 
defendant,  and  the  demurrer  must  be  allowed  on  this  ground,  but 
without  costs,  and  with  liberty  to  the  plaintiff  to  amend. 
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MiDDLETON   V.    MlDDLETON.^ 
Jaly  6, 1852. 

Will —  Wilful  Destruction  of —  Costs. 

An  heir  at  law  of  a  testator  obtained  possession  of  the  will  hj  force,  and  tore  it  up.  The 
pieces  were  however  collected  arid  pat  together,  and  proved.  The  will  contained  no  derise 
of  the  real  estate,  and  a  claim  was  filed  against  the  neir  to  enforce  a  sale.  On  the  heir^ 
request,  the  court  directed  an  issae  devisavit  vel  non,  when  the  will  was  established  :  — 

Held,  that  the  heir  had  so  miscondacted  himself,  that,  although  his  misconduct  had  noC 
increased  the  costs  of  the  issue,  he  must  pay  the  costs  of  it. 

A  TESTATOR  by  his  will  directed  all  his  real  estates  to  be  sold,  and 
the  proceeds  to  be  divided  between  certain  persons ;  but  the  will  con- 
tained no  devise  of  the  estates. 

This  was  a  claim  by  one  of  the  persons  beneficially  entitled  under 
the  will  against  the  heir  at  law,  for  a  sale  of  the  devised  estates,  and 
the  distribution  of  the  proceeds  between  the  plaintiff  and  such  of  the 
defendants  as  were  beneficially  entitled. 

Affidavits  were  filed  in  support  of  the  claim,  from  which  it  appear- 
ed, that,  two  days  after  the  funeral  of  the  testator,  his  will  was  jmx>- 
duced  by  two  friends  of  the  family,  to  be  read  over  in  the  presence  of 
the  heir  at  law ;  and  that  he  (the  heir  at  law)  seized  the  document 
and  tore  it  in  pieces,  exclaiming  at  the  time  "  I  have  removed  that 
barrier,"  and  shortly  aifterwards  *•  I  have  done  it " — "1  don't  care  if  Tin 
hanged  for  it!"  It  also  appeared  that  the  pieces  of  paper  were  col- 
lected and  put  together,  and,  the  writing  being  all  on  one  side,  the 
pieces  were  gummed  upon  another  shee^  and  the  will  in  that  state 
was  proved.  At  the  hearing  of  the  claim,'  the  defendant,  the  heir  at 
law,  asked  for  an  issue  devisavit  vel  norij  which  the  court  granted. 
Upon  the  trial  of  that  issue  the  will  was  established. 

The  claim  now  came  on  to  be  heard  on  further  directions. 

Russell  and  W.  H.  T.  Bagshawe^  for  the  plaintiff;  and  Robson,  for 
defendants  in  the  same  interest  with  him.  In  Bemey  v.  Eyre^  3  Atk. 
388,  Lord  Hardwicke  said :  "  But  it  Tiiust  be  a  very  strong  case  which 
will  induce  the  court  to  give  costs  against  him,  (the  heir,)  as  spolia- 
tion or  secreting  the  will."  The  tearing  of  the  will  in  pieces  brings 
the  defendant  within  the  spirit,  if  not  within  the  precise  term  of  the 
rule,  and  he  ought  to  pay  the  costs  of  the  issue,  although  it  was  not 
increased  by  the  conduct  complained  of,  as  a  punishment  for  his  mis- 
conduct. 

SttLart  and  Faber,  for  the  defendant,  the  heir  at  law.  Referring  to 
the  circumstances  of  the  case  cited  for  the  plaintiff,  they  were  quite 
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as  unfavorable  for  tbe  heir  as  the  facts  alleged  against  this  defendant 
and  yet  all  that  Lord  Hardwicke  did  in  the  ease  before  him,  was  to 
dediiie  to  give  the  heir  his  costs.  In  this  case  no  actual  spoliation 
was  eiSected;  the  identical  will  torn  is  the  instrument  which  was 
proved,  and  which  is  now  enforced  against  the  heir.  It  was  at  most 
the  act  of  a  man  in  a  passion,  openly  done,  which  has  produced  no  ilt 
result. 

The  Vioe-Chancellor  said,  he  considered  the  misconduct  of  the 
heir  in  attempting  to  destroy  the  will  was  such,  that,  although  it  had 
not  increased  the  costs,  he  thought  that  the  costs  of  the  issue  must  be 
paid  by  him ;  and  he  should  so  order. 


Thompson  v.  Norris.^ 

Jolj  13,  1853. 

Joinl  Stock  Company —  Trustees'^  Wmding-Vp  Acts. 

Upon  the  formation  of  a  joint-stock  company,  two  of  the  members  advanced  part  of  the  pniv 
chase-money  for  the  land  required  for  the  concern,  npon  a  mortgage  made  to  a  trustee  for 
them,  when  the  land  was  conveyed  in  trust  for  the  company.  The  mortgage  was  after- 
wards transferred  to  strangers.  The  company  beine  wound  up  under  the  Winding-up 
Acts,  the  transferrees,  by  arrangement  with  the  officiiu  manager,  sold  the  land,  which  did 
not  realize  sufficient  to  pay  the  mortjzage  debt,  and  proved  for  the  deficiency  as  creditors. 
Being  unable  to  obtam  payment  trom  the  official  manager,  they  filed  a  bill  against 
him:— . 

Held,  upon  demurrer,  that  payment  of  the  debt  was  properly  enforcable  by  suit  in  equity 
against  the  official  manager,  and  that  the  plaintiffs  were  not  precluded  from  instituting 
sach  a  suit  by  the  proceedings  under  the  Winding-up  Acts. 

This  was  the  demurrer  of  the  official  manager  of  the  Vale  of  Neath 
and  South  Wales  Brewery  Company,  appointed  under  an  order  for 
winding  up  that  company's  affairs. 

The  plaintiffs,  by  their  bill,  claimed  to  be  creditors  of  the  company 
for  10,3i36/.  55.,  being  the  balance  due  upon  a  mortgage  debt  which 
had  been  transferred  to  them,  but  had  been,  in  its  inception,  held  in 
trust  for  two  of  the  members  of  the  company  in  their  individual  ca- 
pacities, under  the  following  circumstances,  as  appeared  upon  the 
statements  of  the  bill: — 

In  and  previously  to  1840,  Joseph  Stancomb,  William  Henry  Buck- 
land,  and  Joseph  Kusher,  carried  on  business  as  brewers  in  partner- 
ship, at  a  place  called  Caer  Hooper,  in  the  Vale  of  Neath. 

In  that  year,  the  company  was  formed,  its  objects  being  to  purchase 
the  above  business  of  Messrs.  Stancomb,  Buckland,  and  Rusher,  and 
to  carry  it  on  upon  an  extended  scale ;  and  it  was  agreed,  that  the 
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price  to  be  paid  for  the  land,  buildings,  plant,  and  good-will,  should  be 
55,000/.;  but  that  of  this  sum  10,000^  should  be  advanced  by  Stao- 
comb,  and  5,000Z.  by  Rusher,  who  were  to  be  shareholders  in  and  di- 
rectors of  the  new  company,  and  to  have  a  mortgage  on  the  land  and 
buildings  to  secure  the  above  sums. 

Accordingly,  four  deeds  were  executed  nearly  contemporaneously. 
The  first  of  them  was  dated  the  28th  of  February,  1840,  and  was 
made  between  Joseph  Stancomb  of  the  first  part,  .William  Henry 
Buckland  of  the  second  part,  Joseph  Rusher  of  the  third  part,  Joseph 
Stancomb,  William  Henry  Buckland,  and  Joseph  Rusher  of  the  fourth 
part,  and  William  Webb  Wilkins  of  the  fifth  part  After  reciting, 
amongst  other  things,  that  Joseph  Stancomb,  William  Henry  Buckland, 
and  Joseph  Rusher,  had  erected  an  extensive  brewery  and  malthouses 
on  a  part  of  certain  closes  or  pieces  of  land  and  hereditaments  therein 
described,  and  then  carried  on  the  trade  of  common  brewers  on  the 
said  premises  as  copartners,  this  deed  witnessed,  that,  in  consideration 
of  15,000/.  expressed  to  be  paid  by  Mr.  Wilkins  to  Messrs.  Stancomb, 
Buckland,  and  Rusher,  Messrs.  Stancomb,  Buckland,  and  Rusher 
demised  the  brewery  to  Mr.  Wilkins  for  the  residue  then  to  come 
of  a  term  of  twenty-eight  years,  for  which  the  premises  were  held, 
wanting  one  day,  subject  to  redemption  on  payment  of  15fiO0L  and 
interest  And  Messrs.  Stancomb,  Buckland,  and  Rusher,  thereby 
covenanted  with  Mr.  Wilkins  to  pay  the  mortgage  debt  and  interest. 

The  second  instrument  was  a  deed-poll,  under  the  hand  and  seal  of 
Mr.  Wilkins,  also  dated  the  same  28th  of  February.  By  this  deed, 
after  reciting  the  last  mentioned  deed,  Mr.  Wilkins  declared  that  his 
name  was  made  use  of  in  it  in  trust  for  the  purpose  of  aecoiing  to 
Mr.  Stancomb,  his  executors,  administrators,  or  assigns,  the  repay- 
ment of  10,000/.  and  interest;  and  to  Mr.  Ruhser,  his  executors,  ad- 
ministrators, or  assigns,  the  repayment  of  5,000/.  and  interest 

The  third  deed  was  a  conveyance  by  Messrs.  Stancomb,  Buckland, 
and  Rusher,  of  the  equity  of  redemption  in  the  premises  to  the  use  of 
John  White  Little,  William  Brunton,  and  William  Henry  Buckland, 
in  fee,  subject  to  Mr.  Wilkins'  mortgage. 

The  last  of  the  four  deeds  was  the  deed  of  settlement  of  the  com- 
pany, dated  the  3d  of  March,  1840,  and  made  between  Messrs.  Stan- 
comb, Buckland,  and  Rusher,  of  the  first  part;  Messrs.  Little,  Brun- 
ton, and  Buckland,  of  the  second  part ;  and  the  several  other  |>ersons, 
whose  names  were  subscribed  and  seals  affixed  to  the  deed,  being  the 
shareholders  in  the  company,  of  the  third  part  This  deed  recited  the 
mortgage  to  Wilkins,  and  the  conveyance  of  the  equity  of  redemp- 
tion to  Messrs.  Little,  Brunton,  and  Buckland.  It  further  recited, 
that  the  parties  thereto  had  agreed  to  form  themselves  into  a  com- 
pany, and  ta  carry  on  the  brewery,  which,  with  the  plant  and  good- will 
of  the  business,  were  to  be  taken  as  part  of  the  capital  subscribed  by 
Messrs.  Stancomb,  Buckland,  and  Rusher,  and  had  been  valued  at 
65,000/.  That  the  parties  thereto  had  agreed  to  carry  on  the  business 
according  to  the  rules  and  under  the  regulations  therein  set  forth ; 
that  the  property  of  the  company  was  agreed  to  be  vested  in  Messrs. 
Little,  Brunton,  and  Buckland,  as  trustees,  upon  the  trusts  and  for  the 
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purposes  and  under  and  subject  to  tbe  powers  thereinafter  contained; 
that  it  had  been  agreed,  that  Messrs.  Stancomb,  Buckland  and  Rusher 
should  contribute  and  bring  in  the  brewery  premises  and  stock, 
as  part  of  their  subscribed  capital ;  that,  in  addition  to  the  sum  of 
40,000^,  being  the  net  value  (after  deducting  the  mortgage  debt  of 
15,000/.)  at  which  the  premises,  plant,  and  good-will  had  been  agreed 
to  be  taken  by  the  company,  the  stock  in  trade  of  the  old  proprietors, 
and  the  moneys  and  debts  belonging  or  due  to  the  copartners,  as  sta- 
ted in  their  stock-book,  after  deducting  the  sum  of  22,472Z.  11^.  Irf., 
being  the  amount  of  the  debts  owing  from  the  copartners  as  stated  in 
the  said  book,  (exclusive  of  the  said  mortgage  debt  of  15,000/.,  which 
-was  to  remain  charged  upon  the  said  premises  and  to  be  payable  by 
the  said  joint-stock  company,)  amounted  to  7,579/.  12«.  4(1 

By  the  witnessing  part,  the  parties  to  the  deed  covenanted  to  form 
themselves  into  a  joint-stock  company  to  carry  on  the  brewery,  sub- 
ject to  the  provisions  thereinafter  contained. 

By  clause  22,  the  directors  were  directed  to  keep  a  balance  at  their 
bankers,  and  from  time  to  time  to  lay  it  out  either  on  government  se- 
curities, or  in  paying  off  and  discharging  the  mortgage  money  or  sum 
of  15,0(K)/.,  or  any  part  thereof. 

By  clause  24,  the  trustees  of  the  company  were  directed  to  stand 
possessed  of  the  company's  real  and  personal  estate,  in  trust  to  per- 
mit the  same  to  be  used  and  employed  in  or  for  carrying  on  the  busi- 
ness or  otherwise  for  the  benefit  of  the  company,  in  such  manner  as 
the  directors  should  from  time  to  time  order  or  direct ;  and  also  in 
trust  to  let,  sell,  or  otherwise  dispose  of  the  premises  at  such  times 
and  in  such  manner  as  should  be  ordered  or  determined  on  by  the 
directors,  and,  in  case  of  a  sale  or  mortgage,  with  the  sanction  of  a 
general  meeting. 

By  clause  26,  the  receipts  in  writing  of  the  trustees  for  any  moneys 
firom,  or  to  be  paid  in  respect  of,  the  company's  property,  were  eflFec- 
tually  to  discharge  the  persons  liable  to  pay  the  same  from  being 
answerable  for  the  misapplication  thereof. 

In  1841,  Joseph  Rpsher  transferred  5,000/.,  being  his  share  of  the 
mortgage  debt  of  15,000/.  to  Ambrose  Eyles,  by  a  deed  dated  on  the 
19th  of  July  in  that  year;  and  Ambrose  Eyles  having  died  on  the 
24th  of  October,  1841,  intestate,  the  5,000/.  became  vested  in  Thomas 
Eyles,  his  administrator. 

By  an  indenture,  dated  the  13th  of  January,  1846,  and  made  be- 
tween William  Webb  Wjlkins  of  the  first  part,  Joseph  Stancomb  of 
tbe  second  part,  Thomas  Eyles  of  the  third  part,  John  White  Little, 
William  Bruuton,  and  William  Henry  Buckland,  of  the  fourth  part, 
and  the  plaintiffs  of  the  fifth  part,  the  mortgage  debt  of  15,000/.,  and 
the  freehold  and  leasehold  brewery,  hereditaments,  and  premises  were 
conveyed  and  assigned  unto  and  to  the  use  of  the  plaintifis,  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof,  but  subject  to  redemption  by  John  White  Little, 
William  Brunton,  and  William  Henry  Buckland,  or  any  of  them,  or 
their  or  any  of  their  heirs,  executors,  administrators,  or  assigns,  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  said  company. 
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The  Vale  of  Neath  and  South  Wales  Brewery  Joint-stock  Com- 
pany having  ceased  to  carry  on  business,  was,  by  an  order  of  the  26th 
of  January,  1849,  ordered  to  be  wound  up  under  the  provisions  of 
the  Joint-stock  Companies  Winding-up  Act,  1848. 

In  January,  1850,  the  plaintifls  carried  in  a  claim  before  the  Mas- 
ter, seeking  to  prove  for  money  lent  and  advanced  to  or  for  the  benefit 
of  the  company,  and  for  and  in  respect  of  the  sum  of  15,000/.  and  in- 
terest, assigned  to  the  plaintifls  by  the  deed  of  the  30th  of  January, 
1846. 

The  claim  of  the  plaintiffs  was  disallowed  by  the  Master,  and  they 
appealed  from  his  decision  to  Ihe  Vice- Chancellor,  Knight  Bruce. 

By  the  order  made  upon  the  appeal  on  the  14th  of  February,  1850, 
it  was  declared  that  the  sum  of  15,000/.,^  or  so  much  thereof  as  then 
might  remain  due,  ought  to  be  considered  as  a  debt  due  to  the  plain- 
tiffs from  the  Vale  of  Neath  and  South  Wales  Brewery  Joint-stock 
Company,  within  the  intent  and  meaning  of  the  74th  section  of  the 
11th  &  12th  Vict  c.  45 ;  and  with  that  declaration  it  was  ordered  to 
be  referred  back  to  the  Master  to  review  his  certificate  of  the  23d  of 
January,  1850,  by  which  the  claim  of  the  plaintiffs  was  disallowed. 
An  appeal  of  the  official  manager  from  the  order  of  the  Vice-Chan- 
cellor  was  beard  before  Lord  Gotten  ham  on  the  23d  of  February, 
1850,  and  dismissed  with  costs. 

In  July,  1850,  the  plaintiffs,  with  the  concurrence  of  the  official 
manager,  and  with  the  approbation  of  the  Master,  sold  the  freehold 
brewery  and  hereditaments,  and  received  the  proceeds  thereof,  amount- 
ing to  1,520/.,  in  part  discharge  of  their  debt 

The  official  manager  made  various  payments  to  the  plaintiffs  dur- 
ing the  years  1850  and  1851,  in  part  discharge  of  the  balance  of  the 
debt 

In  pursuance  of  the  order  of  the  Vice-Chancellor,  the  Master  re- 
viewed his  certificate,  and  proceeded  to  take  an  account  of  what  was 
due  to  the  plaintiffs  in  respect  of  their  debt,  and  an  account  having 
been  stated  and  settled  between  the  plaintiffs  and  the  ofiScial  mana- 
ger, whereby  a  balance  of  10,336/.  5^.,  appeared  to  be  due  to  the 
plaintiffs  in  respect  of  their  debt,  the  Master,  on  the  15th  of  May, 
1852,  allowed  the  sum  of  10,336/.  5^.  as  a  proof  of  debt  by  the  plain- 
tiffs in  the  matter  against  the  company.  By  their  bill  the  plaintiffs 
prayed  that  the  official  manager  might  be  decreed  to  pay  to  them 
this  sum  of  10,336/.  5^.  together  with  interest  thereon  after  the  rate 
of  4/.  105.  per  cent  per  annum  from  the  15th  of  May,  1852. 

To^this  bill  the  official  manager  demurred. 

Russell  and  T.  K  Terrell^  in  support  of  the  demurrer.     la  the  first 


ir  save  the  official  manager,  bj  the  plaintiffs'  consent,  tiie  option  of 
estimating  the  debt  at  15,000/.,  or  at  the  price  of  a  sum  of  stock  which  the  plaintifls 
had  sold  out  to  pay  the  consideration  for  the  transfer,  and  the  replacement  of  which 
was  secured  by  the  deed  of  transfer.  It  was  considered,  however,  advisable  not  to 
encumber  the  report  with  this  additional  complication,  which  did  not  aSect  the  decision. 
The  official  manager  elected  to  have  the  debt  taken  at  15,000/. 
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place  the  company  never  contracted  any  debt  to  the  plaintiffs  or  those 
from  whom  the  plaintiffs  claim.  The  company  merely  purchased  the 
equity  of  redemption,  subject  to  the  mortgage  debt ;  but  that  would 
not  render  them  liable  to  pay  the  debt  personally.  Even  supposing 
that  the  company  engaged  to  indemnify  their  own  directors,  who 
were  the  mortgagors,  that  would  give  no  right  to  the  mortgagors 
against  the  company.  It  would  then  be  in  principle  like  the  ordinary 
case  where  the  purchaser  of  an  equity  of  redemption  covenants  to 
indenmify  the  mortgagor  against  his  covenant  to  pay  the  mortgage 
money  ;  it  has  never  been  held  that  such  a  covenant  gives  any  right 
to  the  mortgagee  to  sue  the  purchaser  for  the  debt.  It  being  thus 
apparent  that  neither  the  original  mortgage  nor  any  contract  between 
the  company  and  the  directors  confers  such  right  upon  the  plaintiffs, 
it  is  equally  clear  that  no  such  right  was  created  by  the  deed  of  set- 
tlement or  the  transfer.  To  hold  that  the  former  gave  a  right  against 
every  shareholder  would  be  infringing  upon  the  rule  that  one  partner 
cannot  bind  the  others  by  deed.  And  with  regard  to  the  transfer  to 
the  plaintiffs,  of  January,  1846,  that  gave  to  them  merely  the  benefit 
of  Stancomb,  Buckland,  and  Rusher's  covenant  contained  in  their 
mortgage  to  Wilkins.  It  would  have  required  the  consent  of  a  gen- 
eral meeting  to  affect  the  company  by  this  transaction.  But  even 
admitting  that  there  was  a  debt  due  from  the  company,  the  plaintif& 
are  precluded  from  maintaining  this  suit  by  the  proceedings  already 
taken  by  them  under  the  Winding-up  Acts.  'IJhey  have  only  the 
same  rights  as  their  assignors  had ;  and  the  question  being  one  of  in- 
ternal liability,  must  be  disposed  of  in  the  proceedings  under  the  acts. 
Indeed  the  plaintiffs  have  already  elected  to  proceed,  and  have  pro- 
ceeded, under  the  winding-up  order.  They  cannot  harass  the  defend- 
ants by  this  double  litigation.  The  case  is  analogous  to  that  of  a 
creditor  who  has  proved  under  a  bankruptcy,  and  has  thereby  elected 
his  remedy.  As  this  is  not  a  debt  from  the  whole  company,  but  only 
from  a  portion  of  the  partners,  the  creditors  cannot  sue  the  official 
manager. 

Malins  and  Jessell  for  the  plaintiffs.  It  is  unnecessary  to  argue  the 
question  as  to  the  plaintiffs  being  creditors  of  the  company.  That  is 
already  disposed  of  by  the  order  of  the  Vice- Chancellor,  confirmed 
by  Lord  Cottenham,  in  a  proceeding  between  the  same  parties,  in  the 
same  court,  and  in  reference  to.  the  subject-matter.  K  that  question 
were  capable  of  being  discussed,  it  would  be  sufficient  for  us  to  refer 
to  the  express  agreement  evidenced  by  the  recital  in  the  deed  of  set- 
tlement, that  the  debt  was  to  be  payable  by  the  company,  and  which 
is  equivalent  to  an  agreemeni!^  on  the  part  of  all  the  shareholders  ex- 
ecuting the  deed  or  becoming  members  of  the  company  under  the 
terms  of  it,  that  the  debt  should  be  payable  by  the  joint-stock  com* 

Gny  thereby  constituted.  Lord  Cottenham  said,  in  Morgan^s  case,  1 
aa  &  G.  235,  "  I  find  a  deed  prepared,  which  is  the  origin  of  the 
company,  and  under  that  deed  (because  there  is  no  other  contract  in 
existence  but  that  deed)  certain  persons  come  in,  and  are  shareholders, 
(whether  they  became  shareholders  originally  or  by  purchase  is  not 
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very  material,)  and  they  thereby  take  on  themselves  the  liabilities  of 
the  company.  They  take  on  themselves  the  liabilities  of  the  contract 
under  which  the  company  is  acting,  and  it  is  equally  binding  on  those 
who  sign  the  deed  as  upon  those  who  become  shareholders  with  them.** 
And,  at  all  events,  by  the  operation  of  the  assignment  of  the  13th  of 
January,  1846,  the  old  mortgage  debt  was  equitably  released,  and  aa 
entirely  new  mortgage  debt  created.  Barham  v.  The  Earl  of  Tlicmetj 
3  My.  &  K.  607. 

These  topics,  however,  it  is  now  no  longer  necessary  to  discuss,  for 
the  existence  of  the  debt  has  been  affirmed  by  the  judgment  of  this 
court,  and  the  only  question  is,  whether  it  is  of  such  a  nature  that  it 
can  be  recovered  in  this  suit  Now,  there  is  nothing  in  the  Amend- 
ment Act,  1849,  directly  affecting  the  question.  The  preamble  of  the 
Act  of  1848  states  the  intention  of  the  act  to  be  to  aiford  further  fa- 
cilities for  the  dissolution  and  winding  up  joint-stock  companies  and 
other  partnerships ;  and  this  is  a  suit  within  the  very  terms  of  the  act 
of  1848,  for  it  is  one  which,  before  the  act  passed,  might  have  been 
commenced  against  the  company  or  partnership,  and  which  now, 
therefore,  under  the  50th  section,^  may  be  commenced  against  the  offi- 
cial manager. 

Taking  the  58th  section  of  the  act^  in  conjunction  with  the  others, 
the  intention  is  clearly  to  preserve  the  rights  of  creditors,  and  the 
rights  and  liabilities  of  the  companies,  in  precisely  the  same  position 


^  Sect  50  provides,  "  That  after  the  appointment  of  any  official  manager,  under 
this  act,  all  actions,  suits,  and  other  proceedings  at  law  or  in  equity,  which  might  have 
been  commenced,  instituted,  or  prosecuted  by  or  on  behalf  of  the  company,  with  re* 
spect  to  which  such  appointment  shall  be  made,  against  any  persons,  wnether  contii- 
butories  of  the  company  or  not,  shall  be  commenced  or  instituted  and  prosecuted  1^  the 
official  manager,  by  the  style  and  designation  of  *  The  Officiid  Manager'  of  such  coin- 
pany,  (descnoing  it  under  the  style  or  firm  by  which  it  is  described  in  t3ie  order 
absolute,)  as  the  nominal  plaintiff  or  petitioner,  for  and  on  behalf  of  such  company, 
and  that  whether  there  be  one  or  more  official  manager  or  managers ;  and  that  all 
debts  which  might  have  been  proved  by  or  on  behalf  of  the  company  agaijist  the 
estate  of  any  bankrupt  or  insolvent  debtor  to  the  company  shall  and  may  be  proved 
ajgainst  such  estate  by  the  official  manager  of  such  company  by  the  style  and  designji- 
tion  aforesaid ;  and  that  all  actions,  suits,  and  proceedings,  at  law  or  in  equity,  to  be 
commenced  or  instituted  by  any  persons,  whether  contnbutories  of  such  company  or 
otherwise,  against  such  company,  or  any  person  duly  authorized  to  be  sued  as  the  no- 
minal defendant,  on  behalf  of  the  same,  shall  and  law^ly  may  be  commenced,  instituted, 
and  prosecuted  against  the  official  manager  of  such  company,  (by  such  style  and 
designation  as  aforesaid,)  as  the  nominal  defendant  for  and  on  behalf  of  such  company, 
and  that  whether  there  be  one  or  more  such  official  manager  or  managers." 

8  Sect  58  provides,  "  That,  except  as  is  by  this  act  expressly  provided,  nothinff  in 
this  act  contamed,  nor  any  petition  or  order  under  the  same  lor  the  dissolution  and  wmd* 
in^  up,  or  for  the  winding  up  of  anjr  company,  shall  extend  or  enlai^,  diminish,  prejudice, 
or  m  anywise  alter  or  anect  the  rights  or  remedies  of  creditors  or  other  persons  not  being 
contributories  of  the  company,  or  the  rights  or  remedies  of  creditors  beins  also  contn* 
butories,  but  being  creditors  of  the  company  upon  a  distinct  and  independent  account, 
whether  against  the  company  or  against  any  of  the  contributories  of  the  same,  ncnr  the 
rights  or  remedies  of  the  company  against  any  contributories  or  other  persons,  nor  shall 
alter  or  affect  any  contracts  or  engagements  entered  into  by  or  with  the  company,  or 
any  person  acting  on  behalf  of  the  same,  previously  to  any  such  petition,  nor  any 
actions,  suits,  or  other  proceedings  pending  at  the  date  of  such  petition.'' 
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as  before,  with  the  addition  of  a  new  mode  of  procedure  for  enforc- 
ing existing  legal  and  equitable  rights  by  or  against  the  company. 

Russell,  in  reply. 

The  Vice-Chancellor.  The  first  question  here  is,  whether  there 
is  any  debt  due  from  the  company  to  the  plaintiffs  ? — and  I  consider 
that  question  to  be  decided  by  what  has  taken  place  already.  For  I 
i&nd  that  the  Vice-Chancellor,  Knight  Bruce,  has  made  an  order,  which 
-was  confirmed  by  Lord  Cottenham,  declaring  that  the  balance  due 
ought  to  be  considered  as  a  debt  owing  to  the  plaintiffs  from  the  Vale 
of  Neath  and  South  Wales  Brewery  Joint-stock  Company,  within  the 
intent  and  meaning  of  the  74th  section  of  the  act  of  parliament. 

The  next  question  is,  is  it  an  equitable  debt  to  be  sued  for  in  this 
court?  As  I  understand  the  matter,  the  way  in  which  the  debt  arises 
is  this :  The  15,000/.  was  a  sum  due  to  Wilkins  in  trust  for  Stancomb 
and  Rusher,  who  were  two  partners  in  this  concern ;  and,  according 
to  the  construction  put  by  the  court  on  the  deed  of  settlement  of  the 
company  of  the  3d  of  March,  1840,  that  deed  provided  that  the  com- 
pany should  pay  this  debt.  Therefore,  after  the  execution  of  that 
deed,  that  amount  became  due  from  the  company  to  Stancomb  and 
Susher.  Now,  inasmuch  as  Stancomb  and  Rusher  were  themselves 
partners  in  the  company,  they  had  no  legal  remedy  against  the  com- 
pany. Their  remedy  would  be  by  bill  in  this  court.  If  they  had  not 
been  partners,  the  debt  would  have  been  recoverable  at  law.  Then, 
Stancomb  and  Rusher  having  this  demand  upon  the  company,  en- 
forcable  by  bill,  it  was  transferred  in  January,  1846,  to  the  present 
plaintiffs,  by  a  deed  purporting  to  assign  ^'  all  that  the  said  sum  of 
16,000/.,"  secured  to  be  paid  to  Wilkins,  "  and  all  the  right,  title,  and 
interest,"  &c.,  "  and  every  part  thereof,  and  all  covenants  and  other 
securities  whereby  the  said  principal  money  and  interest,  or  any  part 
thereof,"  were  or  was,  either  wholly  or  partially,  secured.  Now,  one 
of  the  securities  which  Stancomb  and  Rusher  bad,  was  a  right  to  file 
a  bill  against  the  company.  It  appears  to  me  that  the  right  to  file  a 
bill  against  the  company  was  transferred*  by  this  deed  to  the  present 
plaintiffs;  and  that,  therefore,  the  debt  is  one  capable  of  being  sued 
for  in  this  court. 

Then,  it  is  said,  that  the  proceedings  under  the  Winding-up  Act 
must  be  a  bar  to  this  suit  But,  as  I  understand  the  Winding-up 
Act,  a  creditor  is  left  to  pursue,  notwithstanding  the  order  to  wind 
up,  all  his  personal  remedies  against  the  company.  The  only  re- 
straint that  is  put  on  him  is,  that,  before  he  proceeds  to  bring  an  ac- 
tion or  institute  a  suit,  he  must  have  tendered  a  proof  of  his  debt 
before  the  Master.^  That  is  quite  consistent  with  the  other  provisions 
of  the  Winding-up  Act,  no  one  of  which  enables  a  creditor  to  enforce 
calls  against  the  contributories.  It  is  discretionary  in  the  Master  how 
far  he  will  enforce  calls.     If  he  does  not  think  fit  to  exercise  the  dis- 


1  See  sect  73. 
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cretion  in  that  way,  the  only  means  which  the  creditor  has  of  ob- 
taining satisfaction,  is  by  pursuing  those  remedies,  which  he  would 
have  pursued  if  the  Joint-stock  Companies  Winding-up  Acts  had  not 
been  passed,  but  modified  the  manner  prescribed  by  those  acts.  It 
seems  to  me  clear  that  the  creditors  must  sue  the  official  manager. 
It  cannot  be  disputed  that  this  is  a  company  within  the  meaning  of 
the  act,  for  it  has  been  wound  up  under  the  act,  and  the  order  for 
winding  it  up  is  now  subsisting  and  in'force.  Now,  the  act  provides, 
by  section  50,^  that  all  proceedings  at  law  or  in  equity,  which  uiight 
have  been  commenced,  instituted,  or  prosecuted  by  or  on  behalf  of 
the  company  with  respect  to  \vhich  such  appointment  shall  be  made, 
against  any  person,  whether  contributories  of  the  company  or  not, 
shall  be  commenced  or  instituted  and  prosecuted  by  the  official  ma- 
nager, by  the  style  and  designation  of  "  The  Official  Manager."  The 
52nd  section^  provides,  that,  if  an  action  or  suit  has  been  commenced 
against  the  company,  it  is  to  be  continued  against  the  official  ma- 
nager, if  there  is  an  official  manager  appointed  pending  the  suit. 
Therefore  it  appears  to  me,  that  the  suit  is  properly  framed  in  all  re- 
spects ;  that  it  is  an  equitable  demand,  which  is  enforceable  against 
the  company,  by  suing  the  official  manager ;  and  that,  therefore,  the 
demurrer  must  be  ovemded. 


BlOOS   V.    GlBBS.^ 
Jalj  14,  1852. 

Will— Absolute  Gift. 

A  testator  bequeathed  the  interest  of  his  property  in  the  fhnds  to  his  wife  for  life  or  widow- 
hood, and  the  capital,  at  her  death,  in  equal  shares  unto  and  amonf^  the  children  of  bis 
brothers  J.  and  £.  and  of  his  late  brother  S.,  as  should  be  liring  at  tihe  death  or  second 


1  See  ante,  p.  846,  note. 

9  Sec.  52.  «^  That  where  any  action,  suit,  or  other  proceeding  shall  be  pending 
against  the  company  in  respect  of  which  such  official  manager  snail  have  been  ap- 
pointed, or  against  any  person  authorized  to  be  sued  as  the  nominal  defendant  on  be- 
naif  of  such  company,  it  shall  be  lawful  for  the  plaintiff  in  such  action,  suit,  or  other 
proceeding,  to  suosUtute^the  official  manager  of  such  company,  by  such  style  or  desig- 
nation as  nereinbefore  mentioned,  as  the  defendant  in  such  action,  suit,  or  other  pro- 
ceeding, by  entering  a  su^estion  on  the  roll  to  that  effect  in  such  action,  and  by  ob- 
taining an  order  to  that  effect  in  such  suit,  such  order  to  be  obtained  on  motion  or 
petition,  without  notice,  and  that  it  shall  be  lawful  for  the  plaintiff  in  snch  action,  snit^ 
or  other  proceeding  to  prosecute  the  same  thenceforward  against  the  official  manager, 
in  the  same  manner,  and  with  the  sieune  effect,  to  idl  intents  and  purposes,  and  to  l^ve 
the  same  benefit  of  an^  order,  decree,  judgment,  or  other  proceeding  previously  made, 
obtained,  and  had,  as  if  such  action,  suit,  or  proceeding  had  been  commenced  against 
the  official  manager  as  defendant  under  ^e  provisions  of  this  act" 

3  5  Dc  Gex  &  Smale,  744. 
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marriai^  of  his  wife.    Bj  a  codicU,  he  declared  it  to  be  his  wish,  that  H.  M.  M.  (a  nieoe; 
might  have  her  share  equally  with  his  brothers  £.  and  S.'s  children :  — 

Mdd^  that  H.  M.  M.  took  her  share  absolotelj,  and  not  contingently  npon  her  sarriying  tha 
tenant  for  life. 

This  was  a  claim  of  residuary  legatees,  for  the  adrtiinistration  of 
the  testator's  estate  ;  and  the  question  was  as  to  the  effect  of  a  second 
codicil  to  the  will. 

By  the  will,  which  was  dated  the  7th  of  September,  1829,  the 
testator,  Jesse  Biggs,  bequeathed  to  his  executors  the  whole  of  his 
property  which  should  be  at  the  time  of  his  decease  standing  in  his 
name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
Engtand,  upon  trust,  immediately  after  his  decease,  to  transfer  and 
pay  thereout  the  portions  and  sums  therein  mentioned ;  and  as  to 
the  rest  and  residue  of  his  stock,  he  gave  and  bequeathed  the  interest 
thereof  tfnto  his  wife,  Mary  Biggs,  for  her  life,  if  she  should  so  long 
continue  his  widow,  and  after  her  decease  or  second  marriage,  then, 
as  to  part  of  the  said  residue  of  his  said  stock,  he  gave  and  be- 
queathed thereout  unto  his  nephew  Charles  Biggs,  son  of  his  brother 
Samuel  Biggs,  the  sum  of  10/.,  and  he  was  not  to  participate  in  the 
residuary  part  of  his  estate  with  his  brothers  and  sisters  as  thereinafter 
mentioned ;  to  his  nephe^r  Samuel  Biggs,  the  son  of  his  brother  Samuel 
Biggs,  the  sum  of  100/.,  with  the  benefit  of  participation ;  to  his 
nephews,  William,  Henry,  and  James,  sons  of  his  sister  Elizabeth 
Checkley,  the  sum  of  50/.  each ;  to  his  niece,  Mary  Anne  Cardwell, 
daughter  of  his  sister  Elizabeth,  the  sum  of  20/. ;  -and  to  his  niece, 
Maria  Martin,  daughter  of  his  late  sister  Hannah  Maria  MaHin,  the 
sum  of  20/. ;  and  whatever  might,  after  payment  of  the  several  specific 
legacies,  remain  of  his  said  stock,  he  gave  and  bequeathed  the  same 
in  equal  portions  unto  and  among  the  children  of  his  brothers  James 
Biggs  and  Edward  Biggs,  and  of  his  late  brother  Samuel  Biggs,  as 
should  be  living  at  the  time  of  the  death  or  second  marriage  of  his 
said  wife,  with  the  exception  of  the  before-named  Charles  Biggs^ 
share  and  share  alike ;  and  he  appointed  Samuel  Gibbs  his  executor* 

There  was  a  first  codicil  of  the  same  date  with  the  will,  but  not 
affecting  the  above  bequests. 

By  a  scond  codicil,  dated  the  31st  of  January,  1831,  the  testator 
bequeathed  in  the  following  terms: — *' It's  my  wish,  that  Hannah 
Maria  Martin  may  have  her  share  equally  with  my  brothers',  Edward 
and  Samuel,  children." 

There  was  evidence,  showing  that  Maria  Martin  mentioned  in  the 
will,  and  Hannah  Maria  Martin  mentioned  in  the  codicil,  were  the 
same  person. 

The  tesftator  died  in  1831.  Miss  Martin  married  a  Mr.  Renshaw, 
and  died  in  1843,  in  the  lifetime  of  Mary  Biggs,  who  died  in  Sep- 
tember, 1851,  without  having  been  married  again.  The  plaintiffs^ 
who  were  children  of  the  testator's  brother  Samuel  Biggs,  insisted 
that  the  share  bequeathed  by  the  codicil  to  Miss  Martin  was  con- 
tingent like  theirs,  upon  her  surviving  the  tenant  for  life. 

Russell  and  Metcal/e  were  for  the  plaintiffs. 

VOL.  XIX.  30 
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De  Oex  for  other  legatees  in  the  same  interest. 

/  H.  Palmer  an4  E.  Harrison  were  for  the  defendants. 

The  VicB-eHANCELLOR  was  of  opinion,  that  Hannah  Maria  Mar- 
tin took  a  vested  interest,  which  would  pass  to  her  personal  repre- 
sentative, notwithstanding  her  death  in  the  lifetime  of  the  tenant 
for  life.  His  Honor  said  that  the  gift  in  the  will  was  to  a  class  com- 
posed of  children,  who  should  be  Uving  at  the  death  of  Mary  Biggs. 
But  Hannah  Maria  Martin,  by  the  terms  of  the  codicil,  was  to  have 
her  share  equally  with  the  children  of  Edward  and  Samuel,  not  as 
ofle  of  a  class,  but  individually. 


Clay  v.  Rufford.* 

June  11,  12,  and  25 ;  and  July  2,  and  30, 1852. 

Joint' Siock  Company  —  Pbwers  of  Managers. 

B7  the  terms  of  the  deed  of  settlement  of  a  joint-stock  salt  company,  it  was  declared  that  the 
company  was  formed  for  the  purpose  of  mannfactaring  salt  on  their  works,  and  on  sa<^ 
other  hereditaments  near  thereto  as  might  he  purchased,  and  for  vending  the  salt.  Power 
was  given  to  the  directors  to  sell,  exchange,  and  lease  all  or  any  of  the  partnership  pro- 
perty, and  to  enter  into  tmy  contract ;  and  the  receipt  danse  provided,  that  no  lessee  or 
purchaser  shonld  he  bound  to  ascertain  the  regulariQr  of  any  proceeding  under  the  auilio- 
rity  of  that  deed.  It  was  also  provided,  that  no  new  rule  or  regulation  altering  the  funda- 
mental constitution  of  the  partnership  should  be  binding,  unless  confirmed  by  two  ^lirds 
of  the  votes  of  the  partners  present  at  two  successive  general  meetings.  The  company 
purchased  works  and  carried  on  the  manufacture  of  salt.  In  consequence  of  the  rivalry 
of  the  Joint-Stock  Alkali  Company,  the  business  was  carried  on  at  a  loss.  After  negotia- 
tion, the  managing  director  on  behalf  of  the  salt  company,  and  a  director  on  behalf  of  the 
alkali  company,  entered  into  and  signed  an  agreement,  dated  in  May,  1846,  whereby  the 
former  agreed  to  lease  for  the  term  of  twenty-one  years  all  their  works  to  the  latter  at  a 
specified  rent  It  was  a  term  of  the  agreement  that  the  lease  should  contain  an  opdon  to 
the  alkali  company  to  purchase  the  works  at  any  time  within  twenty-one  years  at  a  price 
named ;  the  agreement  was  to  be  subject  to  the  consent  of  the  proprietors  of  the  salt  com- 
pany. At  a  meeting  of  proprietors  properly  convened,  held  in  June,  1846,  it  was  unani- 
mously resolved  that  the  agreement  should  be  confirmed.  The  alkali  company  entered  into 
possession  of  the  works ;  disputes  arose  as  to  the  state  of  the  repairs,  and  the  managing 
director  for  and  on  behalf  of  the  salt  company,  by  bill  alleged  that  the  parties  to  the  agree- 
ment were  respectively  duly  authorized  oy  their  respective  companies  to  enter  into  the 
agreement,  and  also  the  confirmation  thereof  by  the  general  meetmg  of  ibe  salt  company, 
and  sought  to  enforce  the  specific  performance  of  ue  agreement  The  answer  admitted 
the  due  authority>of  the  director  of  the  plaintiffs'  company  to  enter  into  the  negotiation, 
and  that  the  general  meeting  authorized  its  being  carried  out,  and  no  objection  was  taken 
to  the  agreement  as  being  iMra  vires:  — 

.fletf,  that  the  directors  had  a  power  to  lease  or  sell,  or  to  do  both ;  but  that  die  giving  an 
epjtion  to  the  alkali  company,  extending  over  twenty-one  years,  to  purchase  or  not,  at  a 
price  now  fixed,  was  beyond  the  powers  of  the  managing  body ;  ana  that  a  confirmation 
by  a  meeting  of  the  shareholders  could  not  effectually  sanction  the  contract ;  also,  that  the 
eonsent  of  every  member  of  the  company  was  necessary  to  give  validity  to  the  contract ; 


*  5  De  Gex  &  Smale,  768. 
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mod  that  this  objection  was  available  to  the  defendant  at  the  hearing,  notwithstanding  tho 
admissions  in  the  answer,  and  that  it  had  not  been  taken  on  the  pleadings.  The  court  wag 
willing  to  give  the  plaintiffs  an  opportunity  to  obtain  the  consent  of  each  proprietor  indi- 
Tiduallv ;  but;  it  beiQg  admitted  that  some  of  them  were  under  disability,  it  dumissed  the 
bill  without  costs.  The  defendant's  case  was,  that  a  verbal  agreement  was  added  to  the 
■written  agreement  as  a  part  of  it,  as  to  repairs,  and  that  the  plaintiffs  had  not  done  the 
repairs  agreed  on,  which  disentitled  them  to  enforce  specific  performance ;  and  he  filed  a 
cross  bill  to  obtain  discovery  and  evidence  in  support  of  this  defence.  This  ground  not 
bein^  in  accordance  with  the  view  which  the  court  took  of  that  defence,  the  cross  bill  was 
dismissed  with  costs. 

Where  specific  performance  of  a  binding  contract  is  sought,  and  there  is  a  reference  to  the 
Master  to  look  into  the  title,  or  to  ascertain  who  the  parties  to  the  conveyance  are,  that 
reference  enables  the  vendor  to  make  good  any  defect  in  his  own  title,  or  to  procure  a  con- 
veyance up  to  the  date  of  the  Master's  report  and  of  the  decree ;  and  there  are  cases  in 
which  an  act  of  parliament  has  been  obtained  to  remove  defects ;  but  when  the  court  had 
come  to  the  conclusion  upon  the  evidence  that  there  was  no  binding  contract,  and  refused 
to  decree  specific  performance,  on  the  ground  that  the  assent  of  the  proprietors  was  a  term 
of  the  contract,  and  that,  at  the  hearing,  such  consent  was  not  proved,  the  court  declined 
to  refer  it  to  the  Master  to  inquire  whether  tho  required  consent  could  be  obtained,  or  to 
make  any  reference  to  the  Master. 

Where  a  plaintiff  has  failed  at  the  hearing  to  prove  his  title  to  a  decree  for  a  specific  perform- 
ance on  a  point  not  raised  bv  the  pleadings,  Uie  court  dismisses  the  bill,  without  prgndicd 
to  any  other  bill  that  the  plaintiff  may  be  advised  to  file. 

This  was  a  suit  by  Mr.  Clay  an3  others,  suing  on  behalf  of  them- 
selves and  the  other  members  of  the  Droitwich  Patent  Salt  Com- 
pany, against  Mr.  Thomas  Rufford. 

The  following  is  a  short  statement  of  the  circumstances,  out  of 
which  this  suit  arose,  as  they  were  represented  on  behalf  of  the 
plaintifTs. 

The  Droitwich  Patent  Salt  Company,  a  joint-stock  company,  con- 
sbting  of  many  hundred  members,  was  constituted  by  an  indenture 
dated  the  1st  of  March,  1826. 

The  clauses  in  this  indenture,  so  far  as  they  are  important  in  refer- 
ence to  the  questions  in  this  suit,  are  stated  with  sufficient  particular- 
ity in  the  judgment  of  the  Vice-Qhancellor.^ 

Mr.  Francis  Rufford,  the  sole  defendant,  was  one  of  the  board  of 
directors,  and  a  trustee  and  member  of  the  British  Alkali  Company, 
and  was  duly  inrolled  as  such  in  pursuance  of  the  provisions  of  the 
Joint-stack  Conipanies  Act  By  an  act  of  parliament,  passed  in  the 
year  1836,  the  British  Alkali  Company  was  enabled  to  sue  and  be 
sued  in  the  name  of  the  secretary,  or  of  any  one  member  for  the  time 
being  of  the  company;  and  Mr.  Rufford  was  made  the  sole  defendant 
as  representing  that  company. 

The  Droitwich  Patent  Salt  Company  carried  on  the  manufacture 
of  salt  on  the  premises  at  Droitwich  until  the  month  of  May,  1846, 
at  which  period  the  company  was  entitled  to  certain  parcels  of  lands, 
messuages,  and  buildings,  brine  springs,  pits,  wells,  salt  works,  lead 
works,  and  wharves,  subject  to  an  equitable  lien  for  the  sum  of  2ft00L ; 
and  the  company  was  also  possessed  of  a  plant,  steam-engines,  and 
other  apparatus,  stock  of  salt,  boats  and  machinery  used  in  carrying 
on  the  manufacture  and  trade  of  the  company.  A  negotiation  was 
at  that  time  opened  between  the  Droitwich  Patent  Salt  Company 

1  See  poti,  p.  856. 
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and  the  British  Alkali  Company  for  a  lease  or  some  other  transfer 
by  the  Droitwich  Patent  Salt'  Company  of  all  their  property  and 
works  at  Droitwich  to  the  British  Alkali  Company ;  and  such  nego- 
tiation was  carried  on  by  William  Clay  on  behalf  o^  the  Droitwich 
Patent  Salt  Company,  and  by  Francis  Rufford  on  behalf  of  the 
British  Alkali  Company ;  and  the  last-named  plaintiff  and  the  said 
defendant  were  duly  authorized  by  the  companies  to  which  they 
respectively  belonged,  to  enter  into  such  negotiation,  and  to  execute 
the  contract  hereinafter  set  forth. 

An  agreement,  dated  the  5th  day  of  May,  1846,  was  drawn  ap  in 
writing  and  signed  by  the  last-named  plaintiff  and  the  said  defend- 
ant Francis  Rufford,  in  the  words  and  figures  or  to  the  purport  and 
effect  following,  that  is  to  say :  "  Heads  of  an  agreement  between 
William  Clay,  on  behalf  of  the  Droitwich  Patent  Salt  Company, 
and  F.  Rufford,  Esq.,  on  behalf  of  the  British  Alkali  Company. 
The  Droitwich  Patent  Salt  Company  to  lease  for  twenty-one  years 
to  the  British  Alkali  Company,  at  a  net  yearly  rent  of  4,000/.,  the 
whole  of  their  property  and  works  at  Droitwich,  subject  to  the 
agreement  subsisting  between  the  company  and  Lord  Somers,  J.  H. 
Bradley,  and  J.  A.  Fardon.  The  British  Alkali  Company  to  take 
the  stock  of  salt,  movable  utensils,  boats  and  barges,  and  materials 
useful  for  the  trade,  at  a  valuation  in  the  usual  way,  to  be  paid  for  by 
two  bills,  half  at  three  months,  and  half  at  six  months,  and  also  to 
give  a  bill  at  twelve  months  for  3,000/.,  the  amount  of  a  mortgage 
secured  on  the  works.  The  lease  to  contain  an  option  to  the  British 
Alkali  Company  to  purchase  the  works  at  any  time  within  the 
twenty-one  years,  should  they  see  fit,  for  a  sum  of  80,00OZ.  The 
title  which  the  Droitwich  Patent  Salt  Company  possesses  to  be  ac- 
cepted as  sufficient;  and  if  the  purchase  should  be  completed  within 
ten  years  from  the  date  of  th?  lease,  an  abatement  of  3,000/.  should 
be  made  from  the  purchase-money^  The  agreement  to  be  subject  to 
the  consent  of  the  proprietors  of  the  Droitwich  Salt  Company.  May 
5th,  1846."  The  plaintiffs,  in  due  conformity  with  the  stipulations 
of  the  deed  of  settlement  of  the  Ist  day  of  March,  1826,  convoked 
an  extraordinary  general  meeting  of  the  partners  of  the  Droitwich 
Patent  Salt  Company  to  be  held  on  Tuesday  the  2d  of  June,  1846, 
to  consider  and  determine  on  the  agreement ;  and  such  meeting  was 
duly  held,  and  the  agreement  made  with  the  British  Alkali  Company 
was  submitted  to  the  consideration  of  such  meeting ;  and  a  resolu- 
tion was  come  to  thereat,  and  drawn  up  in  writing  and  signed  by  all 
the  persons  present  who  were  partners  in  the  company  whereby  it 
was  resolved,  and  the  partners  signing  the  resolution  did  thereby 
signify  their  full  approval,  consent,  and  authority  to  the  managing 
partners  of  the  said  company  granting  the  proposed  lease  under  the 
conditions  and  terms  mentioned  in  such  proposals,  as  by  the  said 
resolution  will  appear. 

The  defendant  Rufford  wrote  a  letter,  dated  the  3d  of  July,  1846,  to 
the  plaintiff  Clay,  on  behalf  of  the  Droitwich  Patent  Salt  Company 
to  the  following  purport:  "Dear  Sir, —  As  considerable  inconve- 
nience must  necessarily  arise  if  we  are  prevented  taking  possession 
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of  the  works  of  the  Droitwich  Company,  at  Droitwich,  in  conformity 
with  our  agreement,  pending  the  legal  preparations  to  give  to  ray 
company  legal  possession,  may  I  request  from  you  on  behalf  of  your 
company  that  you  will  give  us  possession  on  sufferance ;  and  I  will 
engage,  when  called  upon  so  to  do,  to  give  up  the  possession,  and  to 
leave  the  works  in  the  same  state  and  condition  in  which  we  received 
them ;  or  otherwise,  in  case  of  any  deterioration  arising  to  the  works 
by  the  temporary  occupation  of  the  same  by  my  company,  to  make 
your  company  ample  compensation  for  the  same."  And  in  reply  to 
that  letter  the  plaintiff  Clay,  on  the  3d  of  June,  1846,  sent  to  the 
defendant  Rufford  a  letter  to  the  following  effect : — *'  In  reply  to  your 
letter  of  this  date,  1  consent,  on  behalf  of  the  Droitwich  Salt  Com- 
pany, to  grant  you  the  temporary  possession  of  the  works  on  the 
terms  contained  ia  your  letter." 

The  British  Alkali  Company  then  entered  into  possession  of  and 
used  the  works,  springs,  pits,  and  premises  agreed  to  be  leased  and 
sold  to  that  Company  by  the  Droitwich  Patent  Salt  Company,  and 
continued  in  such  possession. 

The  plaintiffs'  solicitors  prepared  a  draft  of  a  deed,  to  be  executed 
in  pursuance  of  the  above  agreement ;  and  on  the  16th  of  July,  1846, 
it  was  delivered  to  the  solicitors  of  the  British  Alkali  Company. 

On  the  14th  of  August,  1846,  the  draft  was  materially  altered,  and 
negotiations  respecting  the  contract  and  the  draft  took  place.  Among 
other  stipulations  which  the  British  Alkali  Company  insisted  on,  they 
claimed  a  right,  upon  the  completion  of  the  purchase  agreed  to  be 
made  by  them,  to  have  the  property,  premises,  and  works  agreed  to 
be  assigned  to  them,  put  in  good  repair. 

The  prayer  of  the  bill,  that  the  British  Alkali  Company  might  be 
decreed  speci6cally  to  perform  the  agreement  of  the  5th  of  May,  1846 ; 
and  that  the  company,  or  the  directors  or  trastees  thereof,  might  be 
directed  to  accept  from  the  plaintiffs  a  lease  of  the  premises  and  the 
property  comprised  in  the  agreement ;  and  for  a  declaration  that  the 

t>laintins  were  not  liable,  as  the  condition  of  their  acceptance  of  such 
ease,  to  execute  any  repairs  of  the  premises ;  and  for  a  decree  direct- 
ing the  British  Alkali  Company  to  pay  rent  to  the  plaintiffs  for  the 
premises  during  their  occupancy ;  and  for  the  appointment  of  a  re- 
ceiver; and  an  injunction- by  way  of  additional  relief. 

The  sole  defendant,  Rufford,  by  his  answer,  admitted  that  he  re- 
presented the  British  Alkali  Company,  and  the  agreement  of  the  5th 
of  May,  1846 ;  bi^t  he  set  up  as  an  additional  term  of  the  agreement, 
by  parol,  that  all  the  property  to  be  comprised  in  the  lease  was  to  be 
in  fair  tenantable  condition,  with  pannage  for  the  manufacture  of  salt 
in  fair  working  order ;  and  he  insisted  that  the  document  of  the  5th 
of  May,  1846,  contained  the  heads  of  the  proposed  agreement,  so  far 
only  as  the  same  related  to  matters  of  nnance.  He  admitted  Ms 
own  authority  to  enter  into  the  agreement,  and  that  the  plaintiff  Clay 
was  duly  authorized  by  the  Droitwich  Patent  Salt  Company  to  enter 
into  the  negotiation  and  agreement ;  and  that  at  a  special  meeting 
of  the  members  of  the  Droitwich  Patent  Salt  Company,  held  on  the  2d 
of  June,  1846,  "the  proprietors  of  the  said  company  approved  of  and 
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confirmed  the  said  agreement,  and  dalv  authorized  and  empowered 
the  plaintiffs  Clay  and  John  Wheley  Lea,  as  two  of  the  managing 
partners  of  the  company,  or  either  of  them,  to  carry  the  same  into 
full  and  complete  effect."  The  main  defence  set  up  by  the  answer 
was,  that  ^'  the  said  building  and  works  were  not  in  fair  tenantable 
condition,  but  were  much  in  want  of  repair;  and  that  the  salt  pans 
of  and  belonging  to  said  works  were  also  not  in  fair  working  condi- 
tion, but  wanted  considerable  repairs;"  and  the  answer  stated  several 
meetings  on  behalf  of  the  two  companies  for  arranging  the  repairs  to 
be  done,  but  that,  up  to  the  time  of  filing  the  bill,  the  premises  had 
not  been  put  in  repair.  The  answer  also  stated  applications  for  the 
abstract  of  title,  showing  that  the  plaintiffs'  title  had  not  been  accept- 
ed* And  the  defendant,  on  behalf  of  the  British  Patent  Alkali  Com- 
pany, submitted  to  perform  the  agreement  on  a  t^tle  being  shown, 
and  on  the  repairs  being  done. 

The  defendant  filed  a  cross-bill  against  the  plaintiffs  in  the  original 
bill,  for  discovery,  in  aid  of  the  defence  as  to  the  non-repair  of  the 
pren^ises,  and  that  the  putting  them  into  repair  was  a  condition  of  the 
agreement  come  to  between  the  parties. 

The  cause  was  argued  at  great  length  before  the  Vice-Chancellor, 
Wigram,  on  the  14th,  Idth,  17th,  and  18th  of  December,  1849 ;  and 
his  Honor  delivered  judgment,  holding  on  the  evidence  that,  as  be- 
tween the  two  companies  the  agreement  of  the  5th  of  May,  I8465 
was  binding  between  the  parties ;  and  that  the  defendant  was  pre- 
cluded from  setting  up  the  want  of  repair  as  a  defence  \o  the  plain- 
tiffs' claim;  but,  at  the  defendant's  request,  his  Honor  directed  a 
case  to  be  settled  for  the  opinion  of  a  court  of  law  on  the  question 
of  the  validity  of  the  agreement  of  the  5th  of  May,  1846. 

The  hearing,  with  the  judgment  of  the  Vice-Chancellor,  "Wigram, 
thereon,  is  reported  in  the  8th  vol.  of  Mr.  Hare's  Reports,  p.  28L 

A  case  was  subsequently  settled  by  the  parties,  and  was  argued 
before  the  Court  of  Exchequer ;  but  that  court  was  of  opinion  that 
the  case,  as  stated,  did  not  sufficiently  raise  the  question  of  the  bind- 
ing effect  of  the  contract  between  the  parties,  and  declined  to  give 
any  opinion  on  that  case. 

The  cause  was  thereupon  set  down  to  be  reheatd  before  this  court: 
it  now  came  on  for  argument. 

Bethellj  Wtllcockj  and  Terrell^  were  for  the  plaintiffs. 

The  Solicitor' General  and  Speed  were  for  the  defendant 

The  case  was  discussed  on  various  points.  The  decision  of  the 
court  was  confined  to  the  question  of  the  validity  of  the  contract,  as 
being  ultra  vires  the  directors  of  the  Droitwich  Patent  Salt  Company, 
the  plaintiffs. 

On  this  point  it  was  suggested  that  the  right  to  enter  into  and 
perform  the  contract,  so  as  to  bind  all  the  members  of  the  plainti&' 
company,  was  at  least  very  doubtful,  and  that  specific  performance 
would  not  be  enforced.     On  this  point,  Roake  v.  JKcW,  5  Ves.  647 ; 
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Marlow  v.  Smith,  2  R  Wms.  198, 201 ;  and  StapyUon  v.  Scott,  16  Ves- 
272,  were  citecL 

Thb  Vice- Chancellor  said  the  case  must  stand  over  till  the  sit* 
tings  after  term.  He  thought  that  the  option  which  the  contract 
gave  the  defendant,  during  the  term  to  purchase,  was  the  main  diffi- 
culty in  the  plaintiffs'  case. 

The  Solicitor' General  replied. 

July  2.  The  Vice-Chancellor: — This  is  a  bill  for  the  specific 
performance  of  a  contract  to  grant  a  leade  by  the  Droitwich  Patent 
Salt  Company  to  the  British  Alkali  Company.  The  contract  is  dated 
the  dth  of  May,  1846.  His  Honor  stated  the  purport  of  the  agree- 
ment, and  continued :  Now,  upon  the  bill  which  was  filed  for  the 
specific  performance  of  this  agreement,  the  cause  came  on  to  be  heard 
before  the  Vice-Chancellor,  Wigram,  and  he,  disposing  of  some  of  the 
points  which  were  argued,  thought  it  right  to  direct  a  case  for  the 
opinion  of  the  Court  of  Exchequer.  The  question  to  be  submitted 
to  the  court  upon  that  case  was  whether  the  plaintiii^  as  managing 
partner  of  the  Droitwich  Patent  Salt  Company,  had  power  to  enter 
into  the  agreement  of  the  6th  of  May,  1846.  That  case  was  argued 
before  the  Court  of  Exchequer.  It  is  sufficient  to  say  that  the  court 
declined  to  give  any  opinion  upon  the  case;  so  that  the  cause  could 
not  be  disposed  of  upon  the  decree  in  the  manner  in  which  the  court 
contemplated  at  that  time,  and  the  result  has  been  a  petition  of  re- 
hearing, on  which  the  cause  had  been  reheard  before  me. 

Various  defences  were  made  by  the  defendant  upon  the  rehearing, 
the  first  of  which  was,  that  it  was  part  of  ^e  agreement  that  the 
works  should  be  in  a  fair,  tenantable  condition ;  and  that  in  point 
of  fact  they  were  not  so,  and  for  that  reason  the  plaintiffs  were  not 
entitled  to  a  specific  performance  of  the  agreement 

Upon  the  consideration  of  the  evidence.  Sir  James  Wigram  came 
to  the  conclusion  that  the  defendant  had  failed  to  prove  that  it  was 
a  term  of  the  agreement,  that  the  works  should  be  in  a  fair  working 
condition.  The  agreement  itself  is  silent  upon  the  subject,  and  he 
came  to  the  conclusion  that  the  defendant  had  failed  to  make  out  a 
case  entitling  him  to  use  a  parol  term  of  an  alleged  agreement  as  a 
defence  to  specific  performance,  and  that  that  defence  failed;  and 
having  considered  the  evidence,  I  entirely  concur  in  the  view  which 
the  Vice-Chancellor,  Wigram,  took  with  respect  to  that  point  The 
argument  before  me  mainly  turned  upon  the  power  of  the  managing 
director,  with  the  sanction  of  the  general  meeting,  to  enter  into  this 
contract,  so  as  to  bind  the  company;  and  that  was  the  point  upon 
which  Sir  James  Wigram  thought  it  right  to  have  the  determination 
of  a  court  of  law,  and  on  which  the  court  of  law  declined  to  ^ve  an 
opinion,  upon  the  ground,  as  it  has  been  stated,  that  the  learned 
Barons  considered  that  the  question  was  purely  one  of  equitable 
construction. 

The  DOwer  of  the  directors  to  enter  into  this  agreement  depends 

Digitized  by  VjOOQ IC 


356        COURTS  OF  CHANCERY,  1863. 

Clay  ».  Bnfford. 

entirely  upon  the  provisions  of  the  deed  of  settlement  of  the  Droitwich 
Patent  Salt  Company,  which  is  dated  the  1st  of  March,  1826.  That 
deed,  which  is  between  the  partnership  at  large  of  the  first  part  and 
the  trustees  of  the  second  part,  after  reciting  that  certain  parties 
present  at  a  meeting  had  agreed  to  form  themselves  into  a  company 
in  the  nature  pf  a  partnership,  and  to  become  partners  for  the  porpoae 
of  making  salt  at  or  near  Droitwich,  in  the  county  of  Worcester,  and 
for  vending  the  same ;  and  that  it  was  agreed  that  a  deed  should  be 
prepared  containing  the  usual  clauses  for  regulating  the  partneishipY 
and  that  the  capital  should  be  of  a  given  amount ;  recited  that  the 
partners  had  entered  into  a  treaty  or  agreement  with  certain  persons 
for  the  purchase  of  certain  freehold  and  leasehold  estates  situated  at 
Droitwich,  containing  springs  of  well-saturated  brine ;  and  that  they 
had  obtained  a  license  to  carry  on  their  works.  The  substantive  part 
of  the  agreement  (so  far  as  is  material)  is,  first,  that  the  parties 
''  and  several  other  persons  after  mentioned  should  be  and  continue 
partners,  under  the  provisions  thereinafter  mentioned,  for  making  salt 
on  the  said  several  works  and  premises  of  the  Droitwich  Patent  Salt 
Company,  and  such  other  hereditaments  near  thereto  as  might  be 
purchased  and  occupied  on  behalf  of  said  partnership  under  the 
provisions  of  the  now  stating  indenture,  and  for  vending  the  same 
salt"  The  fourth  clause  declares,  that  eight  of  the  said  persons  shall 
act  as  managing  partners ;  that  is  to  say,  shall  have  the  whole  and 
sole  management  and  direction  of  the  mode  of  carrying  on  the  works 
at  or  near  Droitwich ;  and  then,  among  other  powers,  they  are  to 
have  ^<the  power  to  sell,  exchange,  and  lease,  all  or  any  of  the 
property  for  the  time  being  of  the  partnership,  and  to  enter  into  any 
contract,"  and  so  forth.  The  only  other  provisions  that  were  referred 
to,  and  that  seemed  to  be  of  importance,  was  the  twenty-fifth,  which 
is  the  common  clause,  providing  that  the  receipts  of  the  trustees 
should  eflectually  discharge  the  person  or  persons  paying  moneys 
from  being  obliged  to  see  to  the  application  thereof,  or  from  being 
answerable  for  the  misapplication  or  nonapplication  of  that  money ; 
and  the  following,  <'  that  no  tenant,  lessee,  mortgagee,  purchaser,  or 
other  assignee  or  assignees,  shall  be  bound  to  ascertain  or  show  tiie 
regularity  of  any  proceeding  under  the  authority  of  the  now  reciting 
indenture,  which  might  otherwise  be  necessary  to  verify  his  or  their 
title."  Then  the  forty-sixth  is  a  clause  providing  "  That  no  new 
rules  or  regulations  in  any  manner  altering  the  fundamental  principles 
or  constitution  of  the  partnership  shall  be  binding,  unless  the  same 
shall  be  confirmed  by  two  thirds  of  the  votes  of  the  partners  present 
in  person  or  by  proxy  at  two  successive  general  meetings,  to  be 
specially  called"  in  the  manner  pointed  out  The  forty-ninth  clause 
provides  for  the  absolute  and  entire  dissolution  of  the  partnership,  to 
take  place  pursuant  to  the  resolution  of  two  meetings  called  for  the 
purpose.  I  may  state  that  the  thirty-third  clause  also  provides  for 
calling  extraordinary  general  meetings  of  the  partners  for  purposes 
which  are  to  be  particularly  stated  in  the  requisition  calling  the 
nieeting ;  but  no  other  business  except  that  mentioned  in  the  requisi- 
tion is  to  be  transacted  at  the  meeting.  Those  are  the  provisions 
of  the  deed  which  seem  to  be  material. 
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With  regard  to  the  power  of  the  managing  partners  to  enter  into 
the  agreement  two  points  were  taken.  The  first  was,  that  they  had 
no  authority  to  grant  a  lease  at  all ;  because  it  was  said  that  grant- 
ing a  lease  would  put  an  end  to  and  suspend  the  whole  concern  ;  that 
the  powers  of  the  deed  are  for  carrying  on  the  concern  as  a  salt  work, 
and  for  no  other  purpose ;  and  that,  therefore,  you  must  construe  the 
power  to  sell  or  lease  all  or  any  part  of  the  property  in  some  way  dif- 
ferent from  the  natural  import  of  those  words.  Now,  I  certainly 
cannot  accede  to  that  view  of  the  deed.  We  find  a  trading  com- 
pany purchasing  real  estate ;  they  form  themselves  into  a  company  for 
carrying  on  the  trade ;  and  it  is  foreseen,  that,  at  some  future  time, 
they  may  be  able  to  sell  or  let  the  real  estate,  the  whole  or  any  part, 
to  advantage,  or  that  circumstances  may  arise  which  may  be  such  as 
to  make  it  proper  in  the  management  of  the  concern  that  the  whole 
or  part  should  be  let  or  sold. 

The  fourth  clause,  in  words  as  clear  as  can  be  expressed,  authorizes 
the  managing  body  '*  to  sell,  exchange,  or  lease  all  or  any  part  of  the 
property  for  the  time  being  to  the  partnership."  Why  are  those 
words  to  be  struck  out  of  the  deed  ?  It  is  said,  that,  to  grant  a  lease 
of  the  whole  or  to  sell  the  whole,  is  inconsistent  with  the  general 
objects  of  the  deed.  But  I  see  no  inconsistency.  It  may  very  well 
be,  that  they  may  think  it  proper  to  sell  or  to  let,  and  yet  not  think 
it  proper  finally  to  wind  up  and  dissolve  the  partnership  under  the 
power  for  that  purpose  contained  in  the  deed. 

This  is  a  trust,  or  power  in  the  nature  of  a  trust,  and  no  doubt 
every  authority  of  this  kind  may  be  abused  or  turned  to  improper 
purposes  by  those  in  whom  it  is  vested.  But,  where  the  authority's 
given,  you  are  to  presume  that  the  parties  exerciMng  it,  are  exercis* 
ing  it  properly ;  you  are  not  to  presume  the  contrary.  And,  at  all 
events,  the  managing  parties  having  obtained  the  sanction  of  a  gene- 
ral meeting,  to  do  that  which,  in  my  opinion,  is  within  the  scope  of 
the  powers  of  the  deed,  have  entirely  relieved  themselves  from  the 
possible  imputation  t^at  they  are  making  an  improper  use  of  those 
powers ;  so  that,  if  it  had  turned  upon  that  part  of  the  deed  alone, 
I  should  have  no  hesitation  in  saying,  that  the  lease  was  within  the 
powers  of  the  deed.  But  then  the  contract  has,  another  clause,  which 
13,  that  the  lease  is  to  contain  an  option  to  the  British  Alkali  Com- 
pany to  purchase  the  works  at  any  time  within  the  twenty-one  years, 
should  they  see  fit,  for  the  sum  of  80,000/.  Now,  upon  the  best  con- 
sideration that  I  can  give  to  the  case,  I  think  that  that  is  a  term  of 
the  agreement  which  the  managing  partners  had  no  authority  to 
enter  into. 

It  is  an  agreement  under  which  the  defendants,  the  lessees,  are 
entirely  free.  There  is  no  obligation  upon  them  to  purchase  at  all, 
but  it  is  contemplated  that  the  managing  partner  for  the  time  being 
shall  be  bound,  at  any  time  during  the  whole  term  of  twenty-one 
years,  to  sell  this  property  to  the  defendants  for  80,000/.,  if  the 
defendants  think  fit  to  desire  it  The  governing  body  for  the  time 
being  are  to  exercise  no  discretion  at  the  time,  as  to  whether  that 
sale  is  for  the  benefit  of  the  company  or  not.     They  may  be  persuad- 
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ed  that  it  is  most  injurioas  to  the  company  to  sell,  or  to  sell  at  that 
price  ;  but  yet  they  are  to  be  bound  by  the  agreement  entered  into 
by  their  predecessors,  that  that  sale  shall  take  place  ;  and  in  addition 
to  that,  during  the  whole  of  that  term,  they  are  precluded  from  selling 
any  part  of  the  property  to  any  one  but  the  lessees,  however  benefi- 
cial in  their  judgment  such  a  transaction  might  be. 

In  my  opinion,  such  a  contract  cannot  be  entered  into  by  the  mana- 
ging body  under  the  powers  contained  in  this  deed.  The  deed  con- 
tains a  simple  trust  for  sale ;  and  under  a  simple  trust  or  power  for 
sale,  I  take  it  to  be  too  clear  for  argument,  that  the  trustee  cannot 
enter  into  a  contract  of  this  kind,  binding  those  who  may  succeed  him 
in  the  trust,  to  sell  at  a  future  time,  at  a  price  how  fixed,  without 
exercising  any  judgment  whether  the  thing  is  beneficial  ot  not  at  the 
time.  Then,  in  answer  to  that,  it  was  contended  that  this  contract 
had  the  sanction  of  a  meeting  of  the  shareholders  of  the  plaintifis' 
company. 

Now,  having  regard  to  the  general  principles  applicable  to  a  sub- 
ject of  this  kind,  and  also  to  the  provisions  of  the  deed  of  settle- 
ment, that  the  sanction  of  a  general  meeting  could  not  confer  upon 
the  governing  body  the  power  to  enter  into  a  contract  of  this  kind,  I 
think  that  the  meeting  could  not  confer  upon  the  managing  body 
authorities  beyond  those  which  were  conferred  upon  them  by  the 
deed.  If  it  was  found  that  those  authorities  were  insufficient,  some 
measures  must  have  been  taken  for  altering  the  powers  of  the  deed. 
But,  in  my  opinion,  the  persons  present  at  the  meeting,  although  they 
may  bind  themselves,  could  not,  even  if  they  constituted  a  majori^ 
of  the  company,  bind  the  minority,  nor  could  they  bind  absent  par- 
ties to  a  disposal  of  the  real  property  of  this  company,  in  a  way  not 
contemplated  by  the  deed  of  settlement 

It  may  be,  that  the  consent  of  every  member  of  the  company  would 
be  sufficient ;  and  if  it  had  been  a  feature  in  this  case,  that  the  con- 
sent of  every  member  had  been  obtained  to  this  contract,  yoa  would 
have  had  the  absolute  owners  dealing  with  their  property  in  a  way 
competent  for  the  absolute  owners  to  do,  and  the  case  would  have 
been  free  from  doubt 

On  this  part  of  the  case,  it  was  submitted,  on  behalf  of  the  plain- 
tiffs, that  it  was  not  open  to  the  defendants  at  the  hearing  to  take 
this  objection,  because  it  was  admitted  upon  these  pleadinss,  that 
what  was  done  was  regularly  done  in  such  a  way  as  to  bind  every 
member  of  the  partnership,  and  consequently  that  this  objection  could 
not  be  taken  by  the  defendants.  It  is,  therefore,  necessary  to  look 
carefully  into  the  pleadings ;  and  the  conclusion  I  draw  from  them 
and  the  evidence  is  this,  that  Mr.  Clay,  who  was  the  person  who 
entered  into  this  contract  on  behalf  of  the  plaintiff's  company,  had 
all  the  authority  the  managing  body  could  give  him,  and  all  the  au- 
thority that  the  special  meeting  of  the  company  could  give  him, 
but  not  the  authority  that  the  individual  consents  of  each  member 
could  give  him.  The  bill  states,  that  Clay  and  the  defendant  were 
duly  authorized  by  the  companies  to  which  they  respectively  belonged 
to  enter  into  such  a  negotiation  and  execute  the  contract  in  question. 
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It  also  states,  that,  in  conformity  with  provisions  contained  in  the 
contract,  the  plaintiffs,  immediately  after  the  execution  thereof,  pro- 
ceeded to  take  the  necessary  steps  for  obtaining  the  consent  thereto  of 
the  proprietors  of  the  Droitwich  Patent  Salt  Company ;  and  that,  ac- 
cordingly, the  plaintiff,  in  due  conformity  with  the  stipulations  of  the 
deed  of  settlement  of  the  1st  March  1826,  convened  an  extraordinary 
general  meeting  of  the  partners  of  the  Droitwich  Patent  Salt  Company, 
to  be  held  on  Tuesday,  the  2d  of  June,  to  consider  and  determine  on 
the  agreement  The  meeting  was  duly  held  ;  and  the  agreement  so 
made  with  the  British  Alkali  Company  was  submitted  to  the  con- 
sideration of  such  meeting ;  and  a  resolution  was  come  to  thereat, 
and  drawn  up  in  writing,  and  signed  by  all  the  persons  present  who 
were  partners  of  the  company,  whereby  it  was  resolved,  in  substance, 
that  that  agreement  should  be  carried  into  effect.  Now,  that  is  the 
simple  statement,  that  all  persons  partners  in  the  company  present  at 
a  meeting  confirmed  it  There  is  no  statement  that  there  were  indi- 
vidual consents  obtained,  beyond  the  consents  of  those  who  were 
present  at  the  meeting.  Then,  the  answer  which  was  relied  upon  on 
this  part  of  the  case  admits  that  the  defendant  was  authorized  by  the 
British  Alkali  Company  to  enter  into  the  negotiation  and  agreement. 
^  The  defendant  believes  that  the  plaintiff.  Clay,  was  also  duly  autho- 
rized by  the  Droitwich  Patent  Salt  Company,  to  enter  into  the  nego- 
tiation ;  and  he  believes  that  a  special  meeting  of  the  proprietors  of 
the  said  Droitwich  Patent  Salt  Company  was  held  on  the  2d  day  of 
June,  1846 ;  and  that  at  such  meeting  the  proprietors  of  the  company 
approved  of  and  confirmed  the  agreement,  and  duly  authorized  and 
empowered  the  plaintiffs,  as  two  of  the  managing  partners,  to  carry 
the  same  into  full  and  complete  effect"  Mr.  Bumpstead,  the  secre- 
tary, was  examined ;  and  he  proved  what  is  consistent  with  the  plead- 
ings, that  the  meeting  was  called,  and  that  the  sense  of  the  meeting 
was  unanimous  in  favor  of  carrying  out  this  agreement;  but  he  does 
not  attempt  to  prove  —  it  would  not  be  consistent  with  the  facts  of 
the  case  if  he  had  —  that  the  consents  were  obtained  from  each  indi- 
vidual member  of  the  company.  It  therefore  appears  to  me,  it  can- 
not be  said  that  it  is  a  feature  in  this  case,  that  the  consents  of  the 
individual  members  had  been  obtained.  It  rests  upon  the  resolution 
of  the  general  ijieeting,  and  on  nothing  else.  But  it  was  said,  that 
this  point  is  not  made  upon  the  pleadings :  it  is,  indeed,  not  sug- 
gested upon  the  pleadings  that  this  agreement  is  ultra  vires  of  the 
company,  but  that  is  not  material.  The  court  is  asked  to  order  the 
defendant  to  accept  a  lease,  which  is  to  be  executed  by  the  trustees 
with  a  covenant  that  the  trustees  for  the  time  being  shall,  at  any  time 
within  twenty-one  years,  sell  the  whole  property  for  80,000/.  Now, 
the  court  cannot  compel  the  defendant  to  enter  into  a  contract  of 
that  kind,  unless  the  court  is  of  opinion  that  this  is  a  covenant  which 
the  trustees  for  the  time  being  would  be  bound  to  perform,  so  that 
the  defendant  will  be  sure  of  having  what  he  stipulated  for.  It  is 
with  great  regret,  that  I  come  to  this  conclusion ;  but  it  does  slppear 
to  nie,  that  the  trustees  of  this  day,  and  the  managing  body  of  this 
day,  have  no  authority  to  enter  into  a  covenant,  which  shall  bind  the 
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trastees  or  managing  body  for  the  time  being,  daring  twenty-one 
years,  to  sell  under  these  terms.  ^  The  litigation  that  has  taken  place 
in  this  case  is  greatly  to  be  regretted  ;  but,  taking  the  view  which  I 
do  of  it,  I  can  only  dismiss  the  original  bill,  but  without  costs. 

There  was  a  cross  bill,  which  seems  to  have  been  directed  to  ob- 
taining discovery  and  evidence  as  to  the  fact  of  the  parol  contract  with 
respect  to  repairs,  and  also  as  to  the  negotiations  which  stock  place 
in  the  spring  of  the  year.  With  respect  to  those  repairs,  the  view 
taken  by  the  defendant  in  filing  the  cross  bill  is  not  in  accordance 
with  the  view  which  Sir  James  Wigram  took  of  the  case,  in  which  I 
concur ;  and  the  plaintiff  in  the  cross  suit  must  pay  the  costs  of  it 

July  30.  Bethell  now  said,  that  the  decision  of  the  court  had  turned 
on  an  objection  to  the  power  of  the  directors,  and  of  any  meeting  of  the 
plaintiffs'  company  to  bind  the  absent  members,  which  had  not  been 
distinctly  raised  by  the  answer,  to  which  point  the  attention  of  the 
plaintiffs  had  not  been  directed ;  he  therefore  asked,  on  the  part  of  the 
plaintiffs,  that  the  court  would  not  dismiss  the  bill,  but  refer  it  to  the 
Master  to  inquire  whether  the  consent  of  the  proprietors  of  the  plain- 
tiffs' company  to  the  agreement  could  in  any  and  what  manner  be 
obtained,  with  liberty  to  state  special  circumstances. 

He  suggested,*  that  the  members  of  the  company,  which  the  defen- 
dant represented,  had  become  possessed  of  some  shares;  and  that,  in 
case  it  should  turn  out  that  these  persons  were  the  sole  disjientients, 
or  that  some  of  the  shares  were  in  the  hands  of  proprietors  being  under 
any  incapacity,  then  the  plaintiffs  would  ask  for  an  opportunity  to 
apply  for  an  act  of  parliament  to  enable  them  to  sell  without  the  con- 
sent of  any  of  the  members  of  the  defendant's  company  who  might 
be  proprietors,  or  of  any  incapacitated  proprietors. 

The  Solicitor- General^  for  the  defendant, opposed  the  application.. 

The  Vice-Chancellor  said :  I  think  the  principles  of  the  court 
applicable  to  cases  of  this  kind  are  very  clear.  Where  there  is  a 
binding  contract,  of  which  specific  performance  is  sought,  and  there  is 
a  question  on  the  title,  or  the  means  of  making  the  conveyance,  in 
order  to  complete  the  contract,  there  is  a  reference  to  the  Master  to 
look  into  the  title,  or  to  ascertain  who  the  parties  to  the  conveyance 
are ;  and  that  reference  necessarily,  from  its  form  and  according  to 
the  principles  of  the  court,  enables  the  vendor  to  make  good  any 
defects  in  his  own  title  or  in  his  means  of  procuriifg  a  conveyance  tip 
to  the  time  the  Mastermakes  his  report;  and  we  know  there  are  cases 
in  which  an  act  of  parliament  has  been  obtained  after  the  decree  and 
before  the  Master's  report  has  been  made,  in  order  to  remove  those 
defects.  It  appears  to  me  that  this  is  not  such  a  case.  This  is  a  case 
in  which  the  plaintiffs  are  filing  a  bill  for  specific  performance  of  a 
contract  which  the  plaintiffs  represent  is  binding  on  the  company  on 
whose  behalf  they  sue.  And  the  court  has  come  to  the  conclusion, 
upon  the  evidence  berore  it,  that  the  contract  is  not  binding  upon  that 
company,  and  upon  that  ground  it  refuses  specific  performance  of  the 
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contract.  Now,  it  appears  to  me  the  contract  contains  a  term,  that 
the  assent  of  the  shareholders  in  the  plaintiffs  company  should  be 
obtained.  I  think  it  was  the  office  of  the  plaintiffs  to  prove  that  assent 
affirmatively  at  the  hearing,  to  entitle  them  to  a  decree.  The  case 
presents  this  feature,  that  the  point  which  was  urged  at  the  bar,  and 
opon  which  the  decision  of  the  court  has  proceeded,  is  a  point  which 
was  not  taken  upon  the  pleadings.  The  bill  states,  and  the  answer 
appears  to  admit,  that  an  assent,  which  I  thought  was  not  a  sufficient 
assent,  bad  been  given,  and  both  parties  have  proceeded  upon  that 
assumption ;  but  upon  the  principles  of  the  court  I  think  the  plaintiffs 
have  failed,  at  the  hearing,  to  prove  such  a  title  as  to  justify  a  de- 
cree for  specific  performance.  All  that  can  be  done,  under  such 
circumstances,  is,  in  dismissing  this  bill,  to  dismiss  it  without  preju- 
dice to  any  other  bill  that  the  plaintiffs  may  be  advised  to  file.  That 
is  the  course  which  the  court  takes  where  the  plaintiffs'  title  mis- 
carries on  a  question  of  pleading  merely* 

The  bill  must  be  dismissed  without  costs  and  without  prejudice  to 
any  other  bill  being  tiled. 


The   York  and  North  Midland  Railway  Company  v.  Hudson.^ 

January  17, 18,  and  19;  and  Febrnary  11,  1853. 

Railway  Company  —  Directors  —  Responsibility  —  Trust  Property — 
Secret  Service  Money — Shareholders  —  Acquiescence. 

The  shareholders  of  a  railway  company,  at  a  general  meeting,  passed  a  resolution,  by  which 
they  placed  a  laige  namber  of  shares  at  the  disposal  of  the  directors,  who,  as  a  body,  did 
not  interfere  with  the  management  of  the  company,  bat  allowed  G.  H.,  their  chairman,  to 
exercise  a  supreme  control  over  the  company  and  its  affairs.  The  shares  were  then  pUiced 
in  the  share  register  in  the  name  of  G.  H.  at  the  end  of  the  names  of  the  shareholders,  and 
he  caused  numbers  of  these  shares  to  be  transferred  into  the  names  of  divers  persons,  and 
through  different  brokers  sold  them  in  the  market  at  considerable  premiums.  Upon  a  bill 
filed  by  the  company :  — 

Hdd^  that  the  office  of  directors  is  a  place  of  trustj  that  nnambiffuons  expressions  alone 
ooald  confer  upon  them  any  special  power ;  that  a  i^lution  to  place  shares  at  the  dispo- 
sal of  the  directors,  without  more,  dia  not  render  ^hem  irresponsible :  that  they  were  bound 
to  give  explanations  to  the  shareholders,  and  could  not  derive  any  personal  or  pecuniary 
advantage  from  the  mode  of  dealing  with  the  shares :  that  a  suggestion  of  the  application 
of  money  for  secret  purposes  will  not  exonerate  the  directors  from  accounting,  nor  can  any 
person  in  a  fiduciary  position  retain  any  remuneration  for  his  services :  that  an  acquies- 
cence in  the  acts  of  the  directors  cannot  be  raised  by  a  production  of  the  share  register 
books  at  the  meetings  of  the  company,  and  consequentlv  that  G.  H.  must  account  for  the 
shares  disposed  of,  and  pay  the  costs  np  to  the  heanng  of  resisting  the  account. 

This  bill  was  filed  by  the  York  and  North  Midland  Railway 
Company  against  George  Hudson,  their  former  chairman,  to  make 
him  account  for  the  price  or  value  of  a  great  number  of  shares  in  the 


^  22  Law  J.  Rep.  (n.  s.)  Chanc.  629. 
VOL.   XIX*  31 
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company,  which  had  been  disposed  of  either  by  him,  or  by  his  order, 
during  a  period  of  about  fifteen  months,  from  October,  1846,  to  Janu- 
ary, 1848.  The  facts  of  the  case  and  also  the  arguments  are  so 
elaborately  stated  in  the  judgment  that  it  is  deemed  unnecessary  to 
restate  them. 

The  Solicitor' General  (Bethell,)  R.  Palmer^  and  Hobhousej  for  the 
plaintiffs. 

Hichens  v.  Cangreve,  4  Russ.  562 ;  Fawcett  v.  While/iouse,  1  Russ. 
&  Myl.  132;  The  Attorney' General  v.  Wilsmi,  Cr.  &  Ph.  1;  The 
Charitable  Corporation  v.  Sutton,  2  Atk.  405 ;  s.  c.  9  Mod.  349 ;  Craw- 
shay  V.  Collins,  15  Ves.  218 ;  Feaiherstonhavgh  v.  Fenwick,  17  Ves. 
298 ;  The  Society  for  the  Illustration  of  Practical  Knowtedge  v.  Ab- 
bott, 2  Beav.  559 ;  Davenport  v.  Stafford,  8  Beav.  503. 

Sir  F.  Kelly,  Roll,  Toller  and  Grove,  for  the  defendant 
The  Companies  Clauses  Consolidation  Act,  1845,  8  Vict  c.  16,  ss. 
58,  59 ;  Lord  Petre  v.  The  Eastern  Counties  Railway  Company,  1 
Rail.  Cas.  462 ;  PhenS  v.  Gillan,  5  Hare,  1 ;  Graham  v.  The  Birken- 
head, Sfc,  Railway  Company,  12  Beav.  460 ;  s.  c.  2  Mac.  &  Gor.  146 ; 
2  Hall  &  Tw.  450;  Const  v.  Harris,  Turn.  &  Russ.  496. 

T^e  Solicitor-  General,  in  reply. 

The  Master  of  the  Rolls.  The  case  doeb  not  present  any 
considerable  difficulty  either  from  the  complication  of  facts  or  the 
application  of  the  principles  of  equity  1o  those  facts. 

The  York  and  North  Midland  Railway  Company  was  incorporated 
by  6  &  7  Will.  4,  c.  81.  From  the  time  of  its  original  formation,  the 
defendant  had  been  the  chairman  of  that  company,  and  it  is  the 
common  case  both  of  the  plaintiffs  and  of  the  defendant,  that  he 
possessed  and  exerted  an  unusual  degree  of  influence  in  the  manage- 
ment of  the  company.  He  gave  orders  on  his  own  sole  authority,  to 
the  servants  and  the  officers  of  the  company  respecting  the  manage- 
ment of  it; —  he  even  delegated  persons  to  give  orders  as  coming  from 
himself.  Those  orders  seem  never  to  have  been  disputed,  and  be  ex- 
ercised uncontrolled  authority  in  the  conduct  of  every  part  of  the 
concerns  of  the  company,  and,  inasmuch  as  the  other  directors  seem 
rarely  to  have  interfered,  or,  when  they  did,  to  have  acted  only  at  his 
instance,  end  to  give  effect  to  his  directions,  he  may  in  some  sense  be 
said  to  have  constituted  by  himself  the  board  of  direction  of  the 
company.  It  is  the  common  case  also,  both  of  the  plaintiffs  and  of 
the  defendant,  that  the  company  throve  much,  in  public  estimation 
at  least,  under  this  management,  and  it  was  generally  regarded,  in 
the  beginning  of  the  year  1846,  as  being  in  a  state  of  great  prosperity. 

In  the  year  1845,  if  not  earlier,  a  project  had  been  entertained  to 
extend  the  operations  of  the  York  and  North  Midland  Railway  Com- 
pany, by  the  formation  of  three  new  lines  of  railway ;  one  was  to 
extend  from  York  to  Beverley,  the  second  from  York  to  Leeds,  and 
the  third  was  to  extend  the  MVhitby  and  Pickering  Railway  to  Castle- 
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ton ;  and  accordingly  in  the  month  of  January,  1846,  at  the  regular 
half-yearly  general  meeting  of  the  company  held  on  the  16th  of  that 
month,  after  the  annual  report  had  been  read  and  adopted,  the  de- 
fendant, as  chairman  of  the  company,  explained  the  projected  exten- 
sion to  the  assembled  shareholders,  and  obtained  their  sanction  and 
authority  to  apply  to  parliament  to  make  these  additional  lines,  and 
raise  the  capital  necessary  for  the  purposes  there  mentioned.     The 
amount  of  capital  to  be  raised,  and  the  way  in  which  it  was  to  be. 
apportioned,  were  publicly  explained  to  the  meeting  by  the  defendant, 
and  were  embodied  in  a  resolution  passed  by  the  meeting,  which  I 
shall  have  presently  to  comment  upon.     The  plan  was  this  :  an  addi- 
tional capital  of  one  million  and  a  quarter  was  required.     It  was  to  be 
raised  by  50,000  shares  of  25/.  each,  to  be  called  East  and  West  Riding 
Extension  Shares,  and  these  were  to  be  apportioned  in  the  follow- 
ing manner :  They  were  to  be  allotted  to  every  person  holding  shares 
in  the  York  and  North  Midland  Railway  Company,  in  the  proportion 
of  one  extension  share  to  every  share  of  50/.,  and  one  extension  share 
to  every  two  shares  of  25L  each,  held  in  the  York  and  North  Midland 
Railway  Company.     These,  according  to  the  number  of  such  original 
shares  would  exhaust  37,950  of  the  extension  shares ;  and  the  re- 
mainder, amounting  to  12,050,  were  to  be  left  at  the  disposal  of  the 
directors.     The  resolution  which  was  passed  is  distinct  in  its  terms 
to  this  effect.     The  relief  sought  in  this  cause  relates  to  the  proceeds 
of  a  portion  of  these  shares  so  left  to  the  disposal  of  the  directors. 
The  acts  of  parliament,  9  &  10  Vict  c.  65,  9  &  10  Vict  c.  66,  9  & 
10  Vict  C;  89,  authorizing  these  extensions,  and  the  raising  of  'the 
capital  necessary  for  this  purpose,  passed  without  much  difficulty, 
and  as  the  defendant  alleges,  and  no  doubt  correctly,  mainly  by  his 
exertions  before  and  after  the  meeting  of  January,  1846,  to  obviate 
and  destroy  opposition.     The  37,950  shares,  subject  to  a  slight  de- 
daction  of  thirty  shares,  which  is  not  material  to  be  noticed,  were 
apportioned  among  the  shareholders  of  the  York  and  North  Midland 
Kailway  Company,  in  the  manner  provided  for  by  the  resolution,  and 
were  set  against  their  names  in  the  share  register  book.     In  this  dis- 
tribution the  defendant  received  his  proper  proportion  of  extension 
shares,  according  to  the  number  and  value  of  the  original  shares  held 
by  him.     The  remaining  12,050  shares  were  carried  in  the  share 
register  book  to  the  name  of  the  defendant,  not  in  the  place  where 
his  name  stands  in  the  alphabetical  list  and  where  the  shares  held 
beneficially  by  him  were  placed,  but  at  the  end  of  the  register,  after 
the  name  of  the  last  shareholder  had  been  entered  with  his  appropri- 
ate number  of  shares.     The  directors  as  a  body  have  not  sanctioned 
any  disposal  of  these  shares,  and  accordingly  no  minute  or  entry  is 
to  be  found  in  the  record  of  the  proceedings  of  the  directors  relating 
to  them.    They  seem,  however,  to  have  been  thus  disposed  of.    About 
1,800  were  applied  in  a  manner,  which,  though  it  does  not  appear  to 
have  been  productive  of  benefit  to  the  company,  is  not  complained 
of;  4,991  remain  unappropriated,  and  it  is  with  reference  t©  the  re- 
maining 5,259  of  these  shares  that  this  bill  seeks  relief.     It  appears 
that  in  the  course  of  the  months  of  October,  November,  and  Decem- 
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ber,  1846,  and  throughout  the  whole  course  of  the  year  1847,  the 
defendant  caused  a  considerable  number  of  these  shares  to  be  issued 
and  transferred  into  the  names  of  various  persons  who  were  his 
nominees,  and  that  he  caused  them  to  be  sold  by  brokers  on  the 
Stock  Exchange  at  premiums  of  various  amounts,  varying  from  10^ 
to  ISL  per  share.  In  some  few  instances,  it  was  less  than  lOL  I  do 
not  consider  it  necessary  to  go  into  the  details  of  these  various  trans* 
actions :  it  is  sufficient  to  state  that  it  appears  to  be  established  by 
evidence  that  upwards  of  5,000  shares  were  so  disposed  of,  and  that 
in  the  great  majority  of  these  cases  it  is  proved  that  the  money  arising 
from  the  sale  was  either  paid  to  the  account  of  the  defendant  at  his 
banker's,  or  by  his  order,  or  according  to  his  directions.  The  plain- 
tiffs admit  that  they  have  received  payment  of  all  the  money  due  on 
these  shares  in  respect  of  the  deposit  and  calls,  but  they  contend  that 
this  is  not  the  limit  of  their  rights,  and  that  they  are  entitled  to  call 
upon  the  defendant  to  pay  to  the  company  the  profit  derived  by  him 
from  the  sale  of  these  shares  at  a  premium. 

If  the  matter  rested  upon  these  facts  alone,  consistently  with  the 
rules  of  equity,  there  could  be  no  question  as  to  the  course  to  be 
adopted  and  the  decree  to  be  made.  If  these  shares  were  the  pro- 
perty of  the  defendant,  he  was  entitled  to  make  what  profit  he  could 
of  them  for  his  own  private  advantage ;  if,  on  the  other  hand,  they 
were  the  property  of  the  company,  he  was  bound  to  account  to  the 
company  for  every  shilling  of  profit  derived  from  the  sale  of 
them.  To  determine  in  what  character  he  held  these  shares,  it  is  ne- 
cessary to  recur  once  more  to  what  took  place  at  the  meeting  of  Janu- 
ary, 1846.  The  resolution  says  that  the  12,050  shares  were  to  be  at 
the  disposal  of  the  directors.  The  defendant  contends  that  the  mean- 
ing of  these  words,  unassisted  by  the  observations  which  he  made 
previously  to  the  adoption  of  the  resolution,  is  plain  —  that  they  mean 
that  the  directors  might  do  what  they  pleased  with  those  shares,  and 
that  the  meeting  intended  to  give  them  to  the  directors  for  their  own 
use  and  advantage ;  but  that  whether  this  were  so  or  not,  it  was  at 
least  intended  that  no  account  should  ever  be  required  as  to  the 
mode  in  which  the  directors  did  dispose  of  them.  And,  further,  he 
contends,  that  as  it  was  well  known,  and  is  the  common  case  of  the 
plaintiffs  and  defendant,  that  he,  as  chairman,  did,  in  fact,  constitute 
the  whole  practical  board  of  directors  of  the  company,  so  an  intention 
to  put  these  shares  at  the  disposal  of  the  directors  was,  in  truth,  an 
intention  to  put  them  at  the  disposal  of  himself,  the  chairman;  that 
this  was  so  understood  by  every  one  present  at  the  meeting;  and  that 
if  it  were  not  manifest  upon  the  face  of  the  resolution,  it  was  mside 
so  by  the  observations  he  addressed  to  the  meeting  previous  to  its 
adoption.  If  this  be  once  established,  then  he  contends  that  all  diffi- 
culty ceases,  for  that  this  course  was  sanctioned  by  the  9  &  10 
Vic.  c  66,  s.  4,  which  was  afterwards  passed  in  that  year,  and 
which  enacted  that  these  shares  were  to  be  distributed  in  such  man- 
ner as  e^  general  meeting  of  the  company  should  have  directed  or 
might  thereafter  direct 

upon  the  construction  of  the  resolution,  unassisted  by  the  observa- 
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tions  of  the  chairman,  I  have  not  come  to  the  conclusion  so  suggested. 
The  directors  are  persons  selected  to  manage  the  affairs  of  the  com- 
pany for  the  benefit  of  the  shareholders.  It  is  an  office  of  trust,  which 
if  they  undertake,  it  is  their  duty  to  perform  fully  and  entirely.  A 
resolution  by  the  shareholders,  therefore,  that  shares  or  any  other 
species  of  property  should  be  at  the  disposal  of  the  directors,  is  a  reso-  ' 
lution  that  it  shall  be  at  the  disposal  of  trustees',  in  other  words,  that 
the  persons  intrusted  with  that  property  shall  dispose  of  it  within  the 
scope  of  the  functions  delegated  to  them  in  the  manner  best  suited  to 
benefit  their  cestuis  que  trust  To  construe  these  words  as  importing 
a  gift  to  the  directors  for  their  individual  advantage,  or  as  investing 
them  with  a  secret  and  irresponsible  trust,  would,  in  my  opinion,  be 
impossible  unless  they  were  coupled  with  clear  and  unambiguous 
expressions  to  that  effect.  In  the  absence  of  any  such  expressions, 
not  only  the  obligation  of  discharmng  the  duty  lies  upon  the  persons 
accepting  the  trust,  but  also  the  further  obligation  of  accounting  for 
their  discharge  of  it  to  their  cestuis  que  trust  whenever  required. 

I  turn,  therefore,  to  the  observations  made  by  the  defendant  at  this 
meeting,  for  the  purpose  of  ascertaining  whether  they  contain  such  an 
intimation  of  the  purposes  for  which  these  shares  were  left  at  the  dis- 
posal of  the  directors  aft  the  defendant  contends  for,  and  I  assume  in 
the  defendant's  favor,  without,  however,  deciding  the  point,  that  the 
meaning  of  the  resolution  can  be  varied  by  such  observations.  I  find 
nothing  in  the  observations  to  shake,  but  on  the  contrary,  much  to 
confirm  the  construction  which  the  language  of  the  resolution  bears 
when  taken  alone.  The  expressions  relied  upon  are  these :  "  On  the 
retirement  of  that  company,  which  did  at  one  time  occupy  the  field, 
they  passed  some  resolution  or  manifesto  as  a  sort  of  flourish  of 
trumpets,  by  which  they  stated  that  he  (the  chairman)  had  pledged 
himself  that  one  third  of  the  capital  should  be  distributed  amongst 
the  landowners  in  such  proportions  as  might  be  deemed  advisable." 
Now,  he  felt  that  he  need  not  tell  the  proprietors  of  the  York  and 
North  Midland  Company  that  he  had  never  given  such  a  pledge. 
The  only  pledge  which  he  gav^e  was,  that  if  the  proprietors  of  the 
railway  determined  upon  allowing  a  proportion  of  the  shares  to  be 
distributed  in  the  district,  that  any  one  connected  with  that  district, 
or  who  had  taken  a  part  in  the  promotion  of  the  rival  scheme,  that 
gentleman  should  not  be  put  to  any,  disadvantageous  circumstances 
in  consequence  of  his  having  done  so ;  that  was,  they  would  forget 
whether  A  B  or  C  had  taken  an  interest  in  the  rival  scheme,  and  if 
any  gentleman  made  a  claim,  and  that  claim  was  good,  however  he 
might  be  connected  with  the  other  company,  that  would  not  be  con- 
sidered for  one  moment.  As  to  the  proportion  of  shares  to  be  distri- 
buted amongst  such  parties,  that  was  a  question  with  regard  to  which 
he  remained  totally  unpledged,  and  which  he  had  left  for  this  meeting 
to  determine.  It  was  for  them  to  determine  whether  they  would  sanc- 
tion such  a  distribution  or  not.  He  would,  however,  observe,  that  the 
time  had  now  gone  by  when  they  could  appropriate  exclusively  to 
themselves  any  district ;  for  the  landowners  had  at  last,  after  a  long 
sleep,  become  awake,  and  they  now  saw  the  advantages  of  these  un- 
31  • 
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dertakings  to  them,  not  only  as  landowners,  but  as  profitable  invest- 
ments ;  therefore,  in  raising  their  capital  the  directors  recommended 
that  a  certain  number  of  shares  should  be  distributed  among  the  land« 
owners  of  the  district  or  such  other  parties  as  were  interested."  The 
second  passage  is  after  an  inquiry  what  amount  of  the  million  and  a 
quarter  these  shares  would  absorb,  and  the  chairman  replied  — 
**  948,000/. ;  so  that  there  would  be  300,000/.  capital  to  be  allotted,  and 
after  the  proprietors  had  received  their  quota  there  would  remain 
12,050  shares  to  be  distributed  in  the  manner  he  had  described." 
Those  are  the  only  observations  in  the  course  of  the  speech  made  by 
the  chairman,  which  are  applied  to  the  subject  or  are  contended  to 
apply  to  it  If,  in  consequence  of  these  observations,  the  directors,  or 
even  the  defendant,  had  distributed  the  shares  in  question,  or  any 
portion  of  them,  to  the  landowners  of  the  district  referred  to,  or  to 
such  other  persons  as  were  interested  in  that  district,  and  who,  but 
for  such  distribution,  would  have  offered  serious  opposition  to  the 

Eassing  of  the  bill,  and  it  were  now  sought  to  maike  the  directors 
able  for  the  premiums  which  they  might  have  obtained  upon  the  sale 
of  these  shares  if  they  had  sold  them,  instead  of  so  distributing  them, 
I  could  understand  the  force  of  the  argument  used  and  dilated  upon, 
and  the  complaint  made  by  the  defendant,  that  the  claim  of  the  plain- 
tiffs was  inconsistent  with  good  faith. 

But  of  the  5,259  shares,  the  profits  arising  from  the  disposal  of 
which  constitute  the  matter  for  which  the  plaintiffs  require  the  defend- 
ant to  account,  not  one  is  shown  to  have  been  given  to  any  land- 
owner or  any  other  person  interested  in  the  district  referred  to  with 
the  exception  of  the  defendant  himself.  To  contend  in  the  face  of 
these  expressions  that  the  assembled  shareholders  must  have  under- 
stood and  meant  by  their  resolution  to  convey  that  these  shares  were 
to  be  at  the  disposal  either  of  the  directors  or  of  the  defendant, 
assuming  those  words  to  be  synonymous,  and  that  he  might,  if  he 
pleased,  put  into  his  own  pocket  thp  whole  of  the  profit  to  be  derived 
from  them,  appears  to  me  incomprehensible.  It  is  admitted  tbat  at 
that  time  it  was  well  known  that  the  scrip  when  issued  would  bear  a 
high  premium,  probably  upwards  of  10/.  a  share.  If  the  shareholders 
meant  what  is  contended  for  on  behalf  of  the  defendant,  they  must 
have  meant  to  have  enabled  the  defendant  to  put  into  his  own  pocket 
upwards  of  100,000/.,  of  which  sum  they  might  have  had  the  benefit 
either  collectively  or  individualfy,  and  they  must  also  have  intended 
when  they  did  this  to  have  desired  to  relinquish  all  claim  for  the  grace 
and  liberality  of  making  a  gift  to  their  chairman,  or  of  confening  it 
upon  him,  and  must  therefore  have  resolved  to  accomplish  it  in  a 
covert  and  secret  manner,  without,  as  far  as  I  can  conceive,  any 
assignable  motive  for  so  doing.  I  have  looked  in  vain  for  a  single 
expression  to  show  that  the  defendant  sought  to  derive,  or  that  be 
intended  the  meeting  to  believe  that  he  individually  was  to  derive  the 
slightest  advantage  from  these  shares  being  placed  at  his  disposal  It 
is  true  he  was  the  owner  of  the  Londesborough  estate  on  the  line; 
but  one  of  the  claims  urged  by  him  to  the  gratitude  of  the  company 
is,  that  he  purchased  this  estate  with  a  view  of  disarming  the  oppo- 
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sition  which  might  have  been  expected  had  it  remained  in  the  pos- 
session of  the  former  owner.  But  in  the  first  place,  there  is  no  evi- 
dence to  induce  me  to  come  to  the  conclusion  that  the  Duke  of 
Devonshire,  the  former  owner,  would  have  opposed  the  bill  in  parlia- 
ment ;  and  secondly,  if  there  were,  it  is  plain  that  opposition  of  the 
owner  was  not  disarmed,  but  made  more  dangerous,  if  the  chairman 
of  the  company  were  to  fill  the  double  character  of  trustee  for  the 
shareholders  on  the  one  hand,  and  of  ^  landowner  whose  opposition 
was  to  be  bought  off  on  the  other.  The  expressions  to  which  I  have 
referred,  vague  and  indefinite  as  they  are,  have  no  meaning  when 
addressed  to  a  body  of  shareholders,  unless  they  are  understood  to 
infer  that  the  distribution  of  shares  was  to  benefit  the  company  by 
the  conciliation  of  the  landowners  and  persons  interested  in  the  dis- 
trict through  which  the  railway  was  to  pass,  not  for  the  purpose  of 
making  a  gratuity  to  them  at  the  mere  expense  of  the  company,  but 
for  the  purpose  of  benefiting  the  company  by  applying  the  shares  hi 
order  to  remove  impediments  that  might  arise  from  the  opposition  of 
persons  of  that  description,  and  who  were  not  from  their  position 
bound,  as  the  defendant  was,  to  do  all  in  their  power  to  assist  the 
plans  of  the  company. 

It  does  not  in  the  slightest  degree  shake  or  alter  the  conclusion  to 
which  I  have  come  upon  this  part  of  the  subject,  that  in  1843  a  large 
number  of  shares  was,  in  another  line  of  railway  from  York  to  Scar- 
bocough,  forming,  as  I  understand,  a  separate  company,  although 
connected  with  the  York  and  North  Midland  Railway  Company,  put 
expressly  at  the  disposal  of  the  defendant,  who  was  chairman.  In 
that  case  two  of  the  shareholders  objected  that  this  was  in  truth  put- 
ting a  large  sum  of  money  belonging  to  the  company,  amounting 
to  several  thousand  pounds,  into  the  pocket  of  Mr.  Hudson.  The 
meeting  discussed  that  question,  and  thought  that  Mr.  Hudson's  ser- 
vices had  been  such  that  he  deserved  that  gratuity,  and.  accordingly 
decided  that  the  present  should  be  made  to  him ;  which  was  accord- 
ingly done.  Had  any  thing  of  a  similar  description  occurred  at  the 
meeting  of  January,  1846,  —  if  one  of  the  shareholders  had  then  ad- 
dressed the  meeting  and  said  that  "the  directors"  mean  "  Mr.  Hud- 
son," that  "  putting  12.050  shares  at  the  disposal  of  the  directors,"  is 
putting  them  at  the  disposal  of  Mr.  Hudson,  that  the  shares  will 
certainly  be,  on  the  issue  of  the  scrip,  at  a  premium  of  not  less  than 
lOL  per  share,  and  that  this  is,  in  fact,  a  resolution  putting  120,000/. 
and  600t  into  the  pocket  of  Mr.  Hudson,  —  if  any  shatteholder  had 
made  such  observations  as  these  to  the  meeting,  and  if  that  purpose 
had  then  been  avowed  by  Mr.  Hudson  to  the  meeting  in  January, 
1846,  as  it  had  been  at  the  meeting  of  the  Scarborough  Branch  in 
1843,  and  if,  after  all  this,  the  meeting  had  determined  to  make  that 
present  or  gratuity  to  Mr.  Hudson  in  consideration  of  his  services  to 
the  company,  there  would  have  arisen,  in  this  case,  the  ulterior 
question  which  seems  never  to  have  been  mooted  in  1843,  and  which, 
in  my  opinion,  it  is  not  necessary  here  to  decide,  videlicet  —  the 
question  whether  a  public  meeting  of  shareholders  has  the  power, 
within  the  scope  of  the  act,  and  the  partnership  thereby  created  and 
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Incorporated,  to  bind  absent  persons,  or  even  a  minority,  in  thus  dis- 
posing of  the  funds  of  the  company.  That  question  does  not  arise 
in  the  present  case ;  but  I  am  anxious  that  nothing  should  fall  from 
me  to  lead  to  the  conclusion  that  this  court,  consistently  with  the 
the  principles  which  it  administers,  would  sanction  such  a  proceeding. 
The  duties  and  powers  of  the  directors  and  shareholders  are  defined 
with  reasonable  accuracy  in  the  statutes  applicable  to  this  subject,  and 
the  proper  and  becoming  mode  of  proceeding  in  the  case  of  services 
as  great  as  can  be  conceived,  and  as  great  as  are  here  said  to  have 
been  performed  by  Mr.  Hudson,  is  that  the  individual  shareholders 
should,  from  their  private  funds  or  shares,  contribute  such  sums  of 
money,  or  give  such  sha^-es  as  each  might  think  fit,  towards  creating  a 
gratuity  to  reward  such  services. 

But  then  it  is  contended,  on  the  part  of  Mr.  Hudson,  that  the  pre- 
miums on  these  shares  formed  no  part  of  the  property  of  the  company; 
that  the  capital  was  fixed  by  the  statute,  and  could  not  be  increased ; 
that  the  capital  was  one  million  and  a  quarter  and  no  more,  and  that 
if  the  shares  were  alloted  and  the  deposits  and  calls  paid  upon  them, 
it  was  no  concern  of  the  company  by  whom  they  were  paid,  and  that 
the  capital  of  the  company  would  remain  the  same.  I  have  not 
come  to  that  conclusion.  I  think  it  immaterial  to  consider  whether 
the  profit  derived  from  the  disposal  of  the  12,050  shares  ought  to  be 
treated  as  capital  or  income.  The  statute  expressly  states  that  the 
shares  shall  be  distributed  in  such  manner  as  a  general  meeting  shall 
have  directed,  or  shall  direct ;  and  if  the  general  meeting  had  con- 
verted this  profit  into  capital,  or  if  they  had  divided  it  amongst 
themselves  as  part  of  the  profits,  they  had,  under  the  act  of  parli- 
ament, the  power  so  to  do.  The  act  of  parliament,  therefore,  has 
sanctioned  the  resolution,  and  the  fair  construction  of  the  resolution 
is  this  —  the  shares  are  left  to  be  disposed  of  by  the  directors,  ac- 
cording to  their  judgment  and  discretion,  as  they  may  consider  best 
for  the  interest  of  the  company,  that  is,  for  the  interest  of  the 
shareholders  of  the  company.  The  directors  were  not,  I  think,  in- 
tended to  be  made  liable  in  case,  through  an  error  of  judgment,  they 
had  disposed  of  some  of  the  shares  in  a  manner  which  ultimately 
turned  out  not  beneficial  to  the  company,  though  it  seemed  to  be  so 
when  they  parted  with  them.  They  were  not,  I  think,  intended  to 
be  made  liable,  in  case  they  had,  through  an  error  of  judgment,  omit- 
ted to  realize  advantages  from  them  which  they  might  have  obtained, 
but  they  were  bound  to  be  ready  at  all  times  to  explain  their  conduct 
in  this  matter  to  the  shareholders;  and  above  all,  on  no  principle 
could  they  derive  to  themselves,  directly  or  indirectly,  any  personal  or 
pecuniary  advantage  from  the  mode  in  which  they  might  dispose  of 
those  shares.  This  is  the  fair  construction  of  the  resolution,  and  it  is 
the  only  one  which  is  consistent  with  equity  and  the  principles  on 
which  this  court  acts  in  matters  of  trust  Such  also  appears  to  have 
been  the  construction  which  the  plaintiffs  have  put  upon  it,  for  no 
complaint  is  made  in  respect  of  1,800  shares  forming  part  of  the 
12,050,  iVhich  seems  to  have  been  disposed  of  in  a  manner  which, 
whether  beneficial  or  not  to  the  company,  has  not  produced,  and  was 
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not  intended  to  produce,  any  personal  or  pecuniary  advantage  to  the 
defendant,  or  any  of  the  directors. 

The  defence  I  have  hitherto  been  considering  affects  the  whole  re- 
lief sought  by  the  plaintiffs^  and  their  title  to  require  an  account  of 
any  thing.  But  as  the  defendant  fails  in  establishing  it,  he  then  sets 
up  a  separate  defence,  applicable  in  detail  to  different  portions  of  the 
shares  disposed  of  by  him.  In  the  first  place,  he  says  that  though 
the  argument  urged  on  his  behalf  would  apply  in  terms  to  the  whole 
number  of  5,259  shares  disposed  of  by  him,  he  does  not  seek  to  retain 
the  profits  on  all  those  shares  for  his  own  advantage.  The  case  he 
makes  is,  that  the  number  of  shares,  the  misapplication  of  which  is 
complained  of  by  the  bill,  is  5,105.  2,300  of  those,  the  defendant 
says,  he  sold  for  the  benefit  of  the  company ;  and  that  though,  as  he 
contends,  he  might  claim  for  himself  the  benefit  derived  from  thAn, 
he  does  not  seek  to  do  so,  but  says  that  he  is,  and  always  has  been, 
content  that  the  company  should  have  the  profit  derived  from  them. 
And,  as  evidence  of  this,  he  refers  to  the  fact  that  on  the  16th  of  July, 
1848,  he  paid  16,000/.  to  the  credit  of  the  company,  which  is  what  he 
calculates  to  have  been  the  profit  derived  firom  the  sale  bf  those  2,300 
shares.  The  remaining  number  of  shares  he  thus'disposes  of:  1,105 
shares,  he  says,  were  applied  to  the  use  of  various  persons,  whose 
names  he  does  not  mention,  in  order  to  secure  or  reward  services 
which  he  declines  to  state.  The  remainder,  consisting  of  1,700  shares, 
he  admits  he  applied  for  his  own  use,  and  he  justifies  and  insists  on 
his  right  to  do  so,  as  being  only  a  just  and  barely  adequate  reward 
for  the  services  rendered  by  him  to  the  company. 

With  respect  to  the  2,300  shares,  it  is  plain,  even  if  the  observations 
I  have  already  made  did  not  apply,  that  he  has  submitted  to  account, 
and  that  he  must  account  accordingly,  and  that  in  taking  such  account 
he  must  be  allowed  the  16,000/.  he  has  paid  in  that  respect,  together 
with  all  further  just  allowances;  but  this  leaves  154  shares  un- 
accounted for. 

With  respect  to  the  1,105  shares,  it  is  insinuated  in  the  pleadings, 
and  openly  asserted  at  the  bar,  that  some  secret  service-money  of  this 
description  is  essential  for  the  purpose  of  enabling  the  promoters  of  a 
bill  to  pass  it  through  parliament,  and  that  the  services  performed 
and  the  persons  rewarded  for  the  performance  of  them,  must  necessa- 
rily, as  an  indispensable  condition,  be  kept  concealed ;  and  this  was 
f>ushed  so  far  as  to  say  that  various  persons,  being  members  of  par- 
iament,  who  would  be  too  high-minded  to  take  a  bribe  in  the  shape 
of  money,  for  assistance  to  be  rendered  in  parliament,  would  not 
scruple  to  accept  at  par  shares  capable  of  being  sold  in  the  market  at 
a  premium,  as  renumeration  for  the  same  services.  Whether  this  be 
true,  or  not,  I  am  unable  to  state.  I  can  only  state  that,  having  had 
some  experience  in  parliament,  I  do  not  believe  that  an  attempt  to 
resort  to  any  such  means  is  necessary  or  useful  for  the  purpose  of 
furthering  the  progress  of  a  bill  of  any  description  in  parliament  I 
am  sure  that,  if  practicable,  it  is  a  highly  improper  application  of 
money  and  shares,  and  that  this  court  will  not  attend  to  the  sugges- 
tion of  such  a  mode  of  application  as  an  excuse  for  not  rendering  an 
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account.  If  the  defendant  has  applied  the  property  of  the  company 
in  a  manner  which  will  not  bear  the  light,  and  for  purposes  which 
cannot  with  propriety  be  stated,  even  to  the  shareholders  of  the 
company,  and  which  purposes  have  not^been  distinctly  sanctioned 
by  them,  the  defendant  must  bear  the  consequences;  and  if  he  be 
charged  with  the  receipt  of  the  mofiey,  he  cannot  discharge  himself 
by  suggestions  of  any  such  application  of  any  portion  of  it. 

The  remaining  number  of  1,700.  shares  the  defendant  avows  be 
has  applied  to  his  own  use,  and  it  is  contended  by  him,  and  by  his 
counsel  on  his  behalf,  that  regard  being  had  to  the  services  he  had 
performed,  and  the  scanty  nature  of  the  salary  he  received  as  chair- 
man, the  renumeration  to  which  he  had  thus  helped  himself  was  but 
a  meagre  and  inadequate  return  for  the  advantages  he  had  conferred 
upon  the  company.  If  this  plea  were  admissible  at  all,  it  would  be 
incumbent  on  me  to  go  through  in  detail  the  various  services  rendered 
by  the  defendant,  and  having  done  this,  then  to  inquire  what  benefits 
in  the  shape  of  renumeration,  the  defendant  had  received  for  these 
services,  which  would  necessarily  include  any  case,  if  any  existed, 
of  voluntary  renumeration  by  the  shareholders  in  their  individual 
character,  such  as  that  which  occurred  in  the  Scarborough  Branch ; 
but  the  plea  is  wholly  inadmissible.  When  Mr.  Hudson  accepted 
the  office  of  chairman,  he  knew  that  the  salary  was  not  more  than  It 
per  week,  and  yet  he  was  content  to  give  his  services  on  that  footing. 
He  might  possibly  have  considered  that  the  station  and  influence 
acquired  in  the  position  of  chairman  of  the  York  and  North  Midland 
Railway  Company  was  a  renumeration  for  the  time  and  labor  be- 
stowed by  him,  even  if  his  services  were  not  paid  by  any  salary  at 
all.  But  whether  this  were  so  or  not,  it  is  the  duty  of  every  man 
who  accepts  any  situation  to  perform  the  duties  of  it  thoroughly  and 
entirely.  If  they  require  his  whole  time  and  attention,  it  is  his  duty 
to  give  it.  This  court  can  never  countenance  a  person,  who  is  placed 
in  a  fiduciary  situation,  in  retaining  for  his  own  benefit  sums  of  money 
which  have  come  to  his  hands,  or  which  have  been  acquired  by  him 
in  that  character,  though  the  acquisition  of  those  sums  may  be  due 
to  his  own  exertions,  on  the  suggestion  that  his  services  were  worth 
more  than  what  was  paid  for  them,  and  that  he  was  entitled  to  as- 
certain and  determine  the  just  measure  of  their  value.  If  this  princi- 
ple were  allowed,  I  know  not  what  there  would  be  to  prevent  any 
clerk  from  retaining  the  property  of  his  master,  on  the  plea  that  his 
master  had  not  adequately  rewarded  his  great  and  meritorious  services. 

If  all  these  defences  fail,  then  it  is  said  there  was  acquiescence  by 
the  plaintiffs,  and  that  they  knew,  and  did  not  complain  of  the  appro- 
priation of  shares  for  several  years,  and  that  consequently  they  must 
be  taken  to  have  assented  to  it.  The  facts  which  are  said  to  amount 
to  acquiescences  are  that  the  share  register  books  were  produced  to  the 
general  half-yearly  meetings  in  January  and  July,  1847,  and  January 
and  July,  1848.  In  all  of  them,  the  list  of  the  shareholders  is  continued 
down  to  and  including  thi  letter  Z.  After  this  there  appears,  in  the 
book  which  was  produced  at  the  general  meeting  in  January,  1847, 
an  entry  of  9,610  shares  in  the  name  of  Mr.  Hudson,  at  the  close  of 
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the  list.  In  the  book  produced  in  July,  1847,  a  similar  entry  appears 
in  the  same  place,  but  the  number  of  shares  is  reduced  to  8,591.  In 
January,  1848,  a  similar  entry  appears  of  5,141  shares,  and  in  July, 
1848,  a  similar  entry  of  4,991  shares,  which  is  the  remainder  of  the 
12,050  shares  which  remained  unappropriated  at  the  time  when  Mr. 
Hudson  ceased  to  be  a  director  of  the  company.  These  entries  were 
open  to  the  inspection  of  all  the  shareholders  present  at  these  meet- 
ings. They  must,  therefore,  it  is  said,  be  considered  to  have  read 
them,  and  thereby  to  have  become  cognizant  of  the  fact  that  these 
shares  were  allotted  to  Mr.  Hudson ;  and  as  they  have  taken  no  step 
in  consequence,  they  must  be  considered  to  have  acquiesced  in  their 
appropriation,  and,  therefore,  they  cannot  now  disturb  or  complain 
of  it.  I  abs^in  from  considering  whether  any  acquiescence  to  bind 
a  company  could  be  inferred  in  the  absence  of  any  positive  act  of  that 
character,  from  the  circumstance  that  any  individual  shareholder  might 
have  seen  such  an  entry  on  four  succeeding  half-yearly  occasions,  the 
first  of  which  is  less  than  three  years  before  the  bill  was  filed,  because 
I  think  it  is  obvious  that  these  entries  have  not  the  effect  contended 
for.  The  place  and  manner  of  the  entry  shows  clearly  that  these 
'were  the  unappropriated  shares,  which  were  to  be  at  the  disposal 
of  the  directors.  If  they  had  been  appropriated  to  Mr.  Hudson,  they 
would  have  appeared  attached  to  his  name  in  the  list  in  its  regular 
and  alphabetical  place.  And  so  far  was  it  from  being  considered 
that  this  was  an  appropriation  of  these  shares  to  Mr.  Hudson,  that 
it  is  the  common  case,  both  of  the  plaintiffs  and  of  the  defendant, 
that  the  last  entry  of  4,991  describes  the  shares  remaining  at  the 
disposal  of  the  directors,  and  which  had  never  been  appropriated  by 
them,  either  to  Mr.  Hudson  or  to  any  other  person.  If  the  first  entry 
be  good  to  show  that  9,610  shares  had  been  appropriated  to  Mr. 
Hudson,  then  the  last  entry  is  equally  good  to  show  that  4,991  were 
appropriated  to  him,  in  which  case  he  would  have  been  liable  to  pay 
the  deposit,  and  the  calls  which  in  that  event  would  have  accrued 
due  on  such  shares,  all  which  would  now  be  due  from  him.  But  no 
such  deposit  or  call  has  ever  been  paid  or  demanded,  nor  has  any 
dividend  ever  been  declared  on  these  shares.  They  are  in  truth  the 
balance  of  the  12,050  shares  unappropriated  of  the  company,  and 
which  were  entered  in  the  name  of  the  chairman  of  the  company  at 
the  conclusion  of  the  share  list, in  order  so  to  designate  them.  Whether 
this  was  the  correct  form  of  entry,  or  whether  the  more  proper  form 
of  entry  would  not  have  teen  to  have  entered  the  shares  to  the  credit 
of  the  directors  of  the  company,  is  not,  in  my  opinion,  material  in 
this  suit  to  inquire. 

So  far,  therefore,  as  regards  the  East  and  West  Riding  Extension 
shares,  the  defences  set  up  by  the  defendant  fail,  and  he  must  account 
to  the  plaintiiis  for  the  profits  derived  by  him  from  his  disposal  of  these 
shares. 

I  have  now  to  consider  the  case  of  the  Hull  and  Selby  Railway 
shares.  On  this  subject  the  facts  appear  to  be  these :  in  July,  1846,  an 
act  of  parliament,  9  &  10  Vict  c.  241,  was  passed,  which  authorizes 
the  York  and  North  Midland  Railway  Company  to  purchase  the  HuU 
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and  Selby  Railway,  and  also  to  raise  the  additional  capital  necessary 
for  this  purpose,  not  exceeding  2,000,000/.,  by  the  creation  of  new 
shares  according  to  the  direction  of  any  past  or  future  general  meeting 
specially  convened  for  this  purpose.  In  October,  1846,  the  York  and 
North  Midland  Railway  Company,  at  a  meeting  specially  convened 
for  this  purpose,  came  a  resolution  to  purchase  the  Hull  and  Selby 
Railway,  and  to  raise  the  necessary  capital  by  the  creation  of  62,950 
shares,  which  were  to  be  issued  in  the  following  manner:  Each 
shareholder  of  the  York  and  North  Midland  Railway  Company  was 
entitled,  if  he  pleased,  to  take  one  of  these  shares  for  every  share 
of  60/.,  or  any  two  shares  of  25/.,  each  held  by  him  in  the  York  and 
North  Midland  Railway  Company.  The  number  of  shares  in  the  Hull 
and  Selby  Railway  required  for  this  purpose,  if  every  shareholder 
took  the  full  number  of  shares  he  was  entitled  to,  was  58,014,  leaving 
a  balance  of  4,936  unappropriated  in  the  hands  oi  the  com|>any. 
I  have  not  ascertained  the  exact  accuracy  of  these  numbers,  nor  is  it 
material  for  the  purpose  of  my  present  decision.  The  bill  complains 
that  many  of  these  shares  were  sold  by  the  defendant  for  his  own 
purposes,  and  according  to  the  evidence,  it  appears  that  1,912  half 
shares  were  from  time  to  time  allotted  to  various  persons  who  were 
mere  nominees  of  the  defendant,  and  were  sold  by  brokers  in  the 
market  for  various  sums,  but  always  at  a  premium,  and  that  the  pro- 
duce has  been  placed  to  the  account  of  the  defendant  at  his  bankers, 
or  applied  according  to  his  directions.  The  question  .is,  whether  the 
defendant  is  bound  to  account  to  the  company  for  the  profit  thas 
realized  by  him  ? 

After  the  observation  which  I  have  made  respecting  the  East  and 
West  Riding  shares,  very  little  need  be  said  to  explain  nty  decision 
with  respect  to  the  Hull  and  Selby  shares.  The  question  is  governed 
by  the  principles  I  have  already  stated  to  be  applicable  to  the  trans- 
action of  the  extension  shares.  In  truth,  if  what  took  place  at  the 
meeting  of  January,  1846,  and  the  resolution  then  passed  by  the 
meeting,  can  properly  be  considered  as  any  justification  of  th^  course 
adopted  by  the  defendant  with  reference  to  the  East  and  West  Riding 
Extension  shares,  that  justification's  wanting  so  far  as  regards  the 
Hull  and  Selby  shares.  There  was  no  resolution  of  any  general 
meeting  respecting  these  unappropriated  shares.  There  was  no  obser- 
vation  made  at  any  general  meeting  by  the  chairman,  or  any  of  the 
directors,  concerning  it ;  they  were  simply  unappropriated  shares  in 
the  hands  of  the  company,  which  the  defendant  caused  to  be  appro- 
priated to  whomsoever  he  pleased,  when  he  pleased,  and  sold  for  his 
own  advantage  as  he  pleased.  In  fact,  the  defence  of  the  conduct 
of  the  defendant  relative  to  the  Hull  and  Selby  shares  has  been  but 
slightly  insisted  upon  by  the  defendant's  counsel.  All  that  has  been 
urged  on  that  head  has  been  reducible  to  this  argument,  namely,  the 
defendant  was,  for  the  reasons  already  urged,  entitled  to  be  considered 
as  the  allottee  of  the  extension  shares,  the  disposal  of  which  is  com- 
plained of  by  the  plaintifl's ;  and  being  so  entitled,  then  these  shares 
in  the  Hull  and  Selby  Railway  are  no  more  than  the  number  properly 
to  be  allotted  to  him  in  respect  of  these  extension  shares  which 
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formed  part  of  the  general  stock  and  capital  of  the  York  and  North 
Midland  Railway  Company.  Assuming  this  argument  to  be  correct, 
the  determination  of  this  question  must  depend  on  the  decision  to 
which  the  court  may  have  come  with  regard  to  the  former  shares; 
and  even  if  I  were  to  accede  to  that  view  of  the  case  it  is  obvibus 
that  if  my  former  decision  be  correct,  the  defendant  can  in  no  respect 
be  considered  as  the  allottee  of  the  extension  shares  disposed  of  by 
him,  but  that  he  must  in  reference  to  them  be  considered  in  the  light 
of  a  servant  of  the  company  "who  has  taken  advantage  of  bis  situa- 
tion to  dispose,  for  his  own  benefit,  of  property  oi  the  company 
intrusted  to  him  for  different  purposes,  and  for  which  he  must  be 
made  to  account;  and  it  follows  of  necessity  from  the  same  princi- 
ples and  upon  the  same  grounds,  which  I  have  already  expressed 
with  reference  to  them,  that  he  must  be  compelled  to  account  for  the 
profits  derived  by  him  from  the  sale  of  the  Hull  and  Selby  shares 
remaining  unappropriated  in  the  hands  of  the  company. 

ThjB  result^  therefore,  on  the  whole  is,  that  in  my  opinion  the  plain- 
tiffs are  entitled  to  telief  on  both  branches  of  complaint,  and  that  a 
decree  must  be  made  to  declare  the  defendant  a  trustee  for  the  York 
and  North  Midland  Railway  Company  of  the  shares  in  the  East  and 
West  Riding  Extension  Railways,  and  in  the  Hull  and  Selby  Rail- 
way disposed  of  by  him,  or  by  his  order,  in  his  character  of  chairman, 
or  director,  of  the  said  company,  and  that  he  is  bound  to  account  to 
the  plaintiffs  for  all  profits  derived  from  the  sale  and  disposal  of  such 
shares  respectively ;  an  account  must  be  taken  of  all  the  moneys 
produced  by  or  arising  from  the  sale  of  all  the  East  and  West  Riding 
Extension  shares,  and  the  Hull  and  Selby  shares  respectively,  dis- 
posed of  by  the  defendant  or  by  his  order,  or  for  his  use,  and  in  taking 
such  account  the  defendant  is  to  be  charged  with  interest  at  5^  per 
cent,  on  the  sums  so  received  by  or  paid  to  him,  or  by  his  order,  or 
for  his  use,  from  the  time  when  the  same  and  every  part  thereof 
were  or  was  received  and  paid  respectively.  And  in  taking  such 
account  the  defendant  is  to  have  credit  for  all  sums  paid  by  him  to 
or  for  the  use  of  the  company  in  respect  of  such  shares  respectively, 
and  he  is  also  to  have  all  just  allowances.  I  must  give  interest  at 
5L  per  cent  against  the  defendant ;  because,  if  my  decision  is  correct, 
he  is  a  trustee  who  has  been  deriving  profit  from  the  property  of  his 
cesluis  que  trusL  The  form  also  in  which  I  have  directed  the  account 
will  render  it  unnecessary  to  give  any  special  directions  as  to  the 
interest  on  calls  due  in  respect  of  those  shares  disposed  of  by  the 
defendant,  but  which  calls  were  left  unpaid  for  some  period  of  time 
after  they  had  become  due.  1  am  also  of  opinion  that  I  cannot 
charge  the  defendant  with  the  value  in  the  market  of  any  shares  at 
the  time  of  the  issue  which  shall  not  appear  to  have  been  actually 
sold.  If,  in  taking  the  account,  it  should  appear  that  shares  have 
been  actually  sold  for  the  defendant^  but  the  exact  time  when,  and 
the  price  for  which  they  were  sold,  cannot  be  ascertained,  in  such 
case  it  will  be  proper  to  fix  the  defendant  with  the  average  price 
which  the  shares  bore  during  the  period  within  which  the  sale  is 
ascertained  to  have  taken  place.  But  if  it  shall  appear  that  such 
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shares  were  not,  in  fact,  sold,  and  that,  consequently,  the  defendant 
realized  no  profit  from  then),  I  cannot  fix  him  with  the  price  which  he 
might  have  obtained  if  he  had  sold  them  at  the  time  when  they  wore 
issued  to  his  nominee.  To  do  so  would  be  inconsistent  with  the 
principle  of  my  decree,  which  is  to  fix  the  defendant  with,  and  to 
make  him  account  for,  all  the  profits  actually  received  by  him,  or  by 
any  person  by  his  order  or  for  his  use,  arising  from  the  sale  of  shares 
intrusted  him.  As  the  expenses  of  this  suit  up  to  this  time  have  been 
occasioned  principally  by  the  defendant  resisting  his  liability  to  ac- 
count, he  must  pay  the  costs  of  the  suit  up  to  and  including  the 
hearing,  but  the  costs  of  the  rest  of  the  suit  will  depend  on  the  result 
of  the  account.  I  have  not  usually  given  liberty  to  state  special  cir- 
cumstances. As  the  account  is,  in  fact,  taken  before  myself,  or  by 
my  own  chief  clerk,  I  can  always  state  what  I  think  proper  or  deri^ 
able ;  therefore  I  consider  that  as  included  in  the  decree. 


Hurst  i;.   Hurst.^ 

December  17,  and  S3, 1852. 

Settlement — Power  to  charge  Portions — Tenant  for  Life —  Covenant 
not  to  exercise  Power  —  Mortgage  —  Priority — 15  4*  16  ^<-  c-  ^6, 
5.48 — Decree  for  Sale. 

A  tenant  for  life  of  real  estates,  with  a  power  to  charge  20,000/.  for  the  poraoBs  of  yoanger 
children,  mortgaged  his  life-estate ;  he  coTenanted  with  some  of  the  mortgagees  that  ht 
would  not  execute  the  power  without  their  consent.  He  subsequently  exercised  the  power 
for  the  benefit  of  his  children,  and  created  a  term  of  1,000  years  to  secure  payment  of  the 
20,000/.,  and  upon  the  marriage  of  one  of  his  daughters  he  appointed  5,0(K)i/.  to  her  for  a 
portion.  The  trustees  and  also  the  appointees  had  notice  of  the  mortga^^  and  of  tibe 
covenant  entered  into  by  the  tenant  for  life : — 

Held,  that  the  appointees  were  not  entitled  to  any  priority,  and  that  they  most  be  poftponed 
to  the  previous  mortgage. 

Bdd,  also,  that  the  court  has  a  discretion,  under  the  15  &  16  Yict  c.  86,  8. 48,  and  that  it 
will  not  direct  a  sale  of  an  encumbered  estate,  unless  U  is  manifestly  for  the  benefit  of  all 
parties,  and,  under  the  circumstances,  a  common  decree  of  foreclosure  was  made. 

This  bill  was  filed  by  Robert  Hurst,  the  third  mortgagee  of  certain 
estates  at  Horsham,  in  the  county  of  Sussex,  against  Robert  Henry 
Hurst  the  elder,  and  R.  H.  Hurst  the  younger,  who  were  successive 
tenants  for  life  and  mortgagors,  and  also  against  the  prior  and  subse- 
quent encumbrancers,  and  the  younger  children  of  R.  H.  Hurst  the 
elder,  who  were  appointees  of  a  sum  of  20,000/.  charged  upon  the 
estates,  praying  for  an  account  of  the  hereditaments  severally  com- 
prised in  the  mortgages  of  the  2d  of  May,  1844,  the  3d  of  May,  1844, 
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and  the  mortgage  to  the  plaintiff  of  the  22d  of  Jane,  1844 ;  and  so 
far  as  was  necessary,  that  the  nature  and  priorities  of  the  several 
charges  and  encumbrances  upon  the  estates  comprised  in  the  plain- 
tiff's mortgage  of  the  22d  of  June,  1844,  might  be  ascertained,  the 
plaintiff  offering  to  pay  to  Henry  Padwick  or  other  the  person  enti- 
tled, two  charges  of  1,500/.  and  1,000/.,  created  by  the  plaintiff  in 
1846,  and  undertaking  to  satisfy  any  claim  in  respect  thereof,  and 
asking  to  be  declared  entitled  to  redeem  the  securities  made  to  Robert 
Kaper,  Thomas  Lee,  Susannah  Chasemore,  William  Stanford,  Ste- 
phen Dendy,  Henry  Padwick,  and  Mary  Blunt,  and  upon  payment 
of  what  was  due,  to  have  the  premises  comprised  in  the  indenture 
of  the  22d  of  June,  1844,  conveyed  to  him,  or  as  he  should  direct 

It  also  asked  that  accounts  might  be  taken  of  the  principal,  inte- 
rest, and  costs  of  the  securities  dated  the  2d  of  May,  1844,  and  the 
3d  of  May,  1844,  and  that  R.  Raper,  T.  Lee,  S.  Chasemore,  W. 
Stanford,  S.  'Dendy,  and  H.  Padwick,  or  such  of  them  as  should  have 
been  in  possession  of  the  estates  or  in  receipt  of  the  rents  and  pro- 
fits, might  be  charged  with  alt  moneys  received,  or  which,  but  for 
their  wilful  neglect  or  default,  they  might  have  received ;  and  that, 
upon  payment  by  the  plaintiff  of  what  should  be  found  due,  such  of 
the  defendants  as  should  be  deemed  proper  parties  might  convey  and 
assign  to  the  plaintiff  such  of  the  estates  in  the  indentures  of  the  2d 
of  May,  1844,  and  the  3d  of  May,  1844,  or  of  an  alleged  agreement 
of  even  date  therewith,  as  were  comprised  in  the  plaintiff's  securi- 
ties ;  and  that  they  might  deliver  up  the  deeds  relating  to  the  premi- 
ses so  to  be  assured,  the  plaintiff  offering  to  pay  to  such  last-named 
defendants  what  should  be  found  due  on  their  securities  and  their 
costs* 

It  also  asked  for  an  account  of  what  was  due  to  the  plaintiff  from 
R.  H.  Hurst  the  elder,  and  R.  H.  Hurst  the  younger,  upon  a  bond 
and  deed  of  covenant  of  the  17th  of  October,  1843,  and  the  22d  of 
June,  1844,  in  respect  of  a  sum  of  10,000/.,  lent  to  them  by  the  plain- 
tiff, with  interest  at  5/.  per  cent,  and  tor  his  costs,  charges,  and  ex- 
penses; and  that  the  defendants,  A.  W.  Beauclerk,  H.  Padwick, 
William  Yamton,  Mills,  and  Maria  his  wife,  Maria  Sophia  Mills, 
Elizabeth  Christiana  Mills,  Walter  Henry  Hitchcock,  Dorothea  Eliza 
Hurst,  Isabella  Ann  Hurst,  Eliza  Augusta  Hurst,  Isabella  Maria 
Hurst,  John  Stileman  Bostock,  and  Sarah  his  wife,  Eliza  Hurst, 
Harriet  Hurst,  and  about  fifteen  other  defendants,  and  the  Messrs. 
R.  H.  Hurst,  might  pay  to  the  plaintiff  the  10,000/.  and  interest,  and 
also  what  should  have  been  paid  by  him  in  discharge  of  the  prior 
encumbrances  on  the  premises,  together  with  his  costs,  charges,  and 
expenses  as  mortgagee,  and  costs  of  the  suit,  by  a  short  day  to  be 
appointed ;  or  otherwise  that  the  several  defendants  might  be  fore- 
closed from  all  right  of  redemption  in  the  estates  comprised'  in  the 
indenture  of  the  22d  of  June,  1844,  and  that  thev  might  deliver  up 
all  deeds,  or  that  the  estates  comprised  in  the  plaintiff's  securities 
might  be  sold,  subject  to  the  rights  of  such  persons  as  might  not  be 
ordered  to  join,  and  that  the  proceeds  might  be  applied  in  paying  the 
plaintiff  his  costs  of  the  suit,  and  to  the  plaintiff  and  the  other  en- 
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cumbrances,  according  to  their  respective  priorities,  the  moneys  which 
should  be  found  due  to  tbem^  respectively,  for  principal,  interest,  and 
costs. 

It  also  asked  that  Messrs.  Raper  and  Lee  might  be  restrained  from 
selling  the  mortgaged  premises  under  the  powers  in  the  mortgage  of 
the  2d  of  May,  1844,  and  that  W.  R  Hitchcock,  A.  W.  Beauclerk, 
and  H.  Padwick  might  be  restrained  from  selling  the  mortgaged  pre- 
mises under  the  power  comprised  in  the  indenture  of  the  6th  of  Au- 
gust, 1844,  and  the  7th  of  August,  1844. 

It  also  asked  for  the  appointment  of  a  receiver  of  the  rents  of  the 
several  estates  liable  to  pay  the  sums  secured  by  the  mortgages  of 
the  2d  of  May,  1844,  the  3d  of  May,  1844,  and  the  22d  of  June, 
1844. 

By  a  settlement,  dated  the  13th  of  October,  1784,  made  upon  the 
marriage  of  Robert  Hurst  with  Maria  Smith,  certain  estates  in  Sus- 
sex called  King's  and  Hedge  Lands,  Sexton's  Sharps  and  Northovers, 
were  settled  to  the  use  of  Robert  Hurst  for  life,  with  remainder  to 
the  use  of  Maria  Smith  for  life,  with  remainder  to  the  use  of  the 
child  and  children,  whether  sons  or  daughters,  of  the  marriage,  as 
Robert  Hurst  should  by  deed  or  will  appoint,  with  remainder,  in 
default  of  appointment,  to  the  use  of  the  first  son  of  the  body  of  the 
marriage  in  tail  male,  with  divers  remainders  over.  This  deed  also 
contained  a  power  authorizing  Robert  Hurst  to  sell  the  estates,  the 
produce  of  which  was  to  be  paid  to  the  trustees  of  the  settlement  to 
be  reinvested. 

On  the  23d  of  April,  1839,  Robert  Hurst  made  his  will  and  gave 
all  his  manors,  lay  impropriations,  messuages,  farm  lands,  tithes,  and 
all  other  his  freehold,  copyhold,  and  real  estates,  except  trust  or  mort- 
giged  estates,  vested  in  him,  unto  John  Wright,  Francis  Sea  wen 
Blunt,  and  Robert  Aldridge,  their  heirs  and  assigns,  to  the  use  that 
his  wife  might  receive  during  her  life  an  annuity  of  600i.  a  year,  clear 
of  all  deductions  and  abatements,  and  subject  thereto  to  the  use  of 
his  eldest  son  Robert  Henry  Hurst,  for  life,  without  impeachment  of 
waste,  with  remainder  to  the  same  trustees  to  preserve  contingent 
remainders,  with  remainder  to  his  grandson,  Robert  Henry  Hurst,  the 
son  of  his  said  eldest  son,  for  life,  without  impeachment  of  waste, 
with  remainder  to  the  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  the  first  and  every  other  son  of  the  body 
of  his  grandson,  successively  in  tail  male,  with  remainder  to  the  use 
of  every  other  son  to  be  born  to  his  eldest  son  Robert  H.  Hurst,  suc- 
cessively in  tail  male,  with  divers  remainders  over,  with  an  ultimate 
remainder  to  the  testator's  own  right  heirs.  And  the  testator  directed 
that  the  trustees  of  his  will  should  stand  possessed  of  any  leasehold 
estate  upon  such  trusts  as  would  nearest  correspond  with  the  uses 
and  limitations  declared  by  his  will,  so  that  they  might  not  vest  abso- 
lutely in  any  tenant  in  tail  during  his  minority,  and  the  trustees  were 
directed  to  effect  a  renewal  of  any  of  the  subsisting  leases  as  often 
as  it  should  be  desirable,  and  to  raise  money  for  that  purpose  upon 
the  leasehold  estates,  and  to  apply  the  rents  thereof  to  keep  down 
the  interest  and  discharge  the  principal  of  the  premiums  for  such  re- 
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newals,  by  instalments  or  otherwise.  Power  was  also  given  to  every 
tenant  for  life  in  possession  of  tiis  real  estates  to  lease  any  part  thereof 
for  any  term  not  exceeding  twenty-one  years  in  possession,  at  the 
best  rent.  And  also  to  lease  all  or  any  part  of  the  manors,  &c., 
thereby  devised  to  any  person  willing  to  improve  the  same  by-^uild- 
ing,  or  to  repair  or  rebuild  any  messuages  or  buildings  then  or  there- 
a&r  to  be  standing  on  the  same  hereditaments,  for  any  term  of  years 
not  exceeding  ninety-nine  years  in  possession,  at  the  best  rent  that 
could  be  obtained  without  taking  any  fine  or  premium. 

It  also  provided  that  Robert  Henry  Hurst  the  elder,  when  in  actual 
possession  of  the  devised  hereditaments,  or  entitled  to  the  rents  and 
profits  thereof,  might,  by  deed  or  will,  charge  the  same  with  any  sum 
of  money  for  the  portion  or  portions  of  all  or  every  child  and  children 
of  his  body  other  than  or  besides  an  eldest  or  only  son,  not  exceeding 
the  sum  of  20,000^,  and  also  to  charge  the  same  with  a  jointure  for 
any  wife,  and  for  the  purpose  of  securing  the  portions  of  younger 
children  to  create  a  term  or  terms  of  years. 

The  will  also  contained  a  power  for  trustees,  with  the  consent  of 
the  tenant  for  life  in  possession,  to  exchange  for  other  lands  of  equiv- 
alent value  in  the  parish  of  Horsham,  or  in  any  adjoining  parish,  all 
or  any  of  the  devised  real  estates. 

The  testator  then  gave  all  the  rest,  residue,  and  remainder  of  his 
estate  and  efiects,  whatsoever  and  wheresoever,  both  real  and  perso- 
nal, over  which  he  had  a  disposing  power,  unto  his  son  Robert  Henry 
Hurst,  his  heirs,  executors,  administrators,  and  assigns,  and  he  ap- 
pointed his  wife,  Maria  Hurst^  his  son,  Robert  Henry  Hurst,  and  his 
grandson,  Robert  Henry  Hurst,  the -younger,  all  of  whom  survived 
him^  executors  of  his  will. 

The  testator  died  on  the  13th  of  April,  1843 ;  his  will  was  alone 
proved  by  his  son  Robert  Henry  Hurst,  the  elder,  and  it  was  alleged 
that  he  possessed  himself  of  personal  estate  (exclusive  of  the  lease- 
holds) more  than  sufficient  to  pay  all  the  debts,  and  that  he  did  pay 
them,  and  acquiesced  in  the  bequest  made  of  the  leasehold  estates, 
by  which  the  same  became  vested  in  Robert  Aldridge  alone,  upon 
the  trusts  of  the  will,  Francis  S.  Blunt  having  died  in  the  testator's 
life,  and  John  Wright  having  disclaimed  the  trusts. 

Robert  Henry  Hurst  the  elder  was  indebted  to  the  following  defend- 
ants, in  the  several  sums  set  opposite  their  names :  — Robert  Raper, 
6,000/. ;  Thomas  Lee,  3,572/. ;  Susannah  Chasemore,  3,584/. ;  William 
Stanford,  2,500/. ;  Sarah  Sadler  and  Stephen  Dendy,  as  ej^ecutors  of 
Thomas  Sadler,  1,200/.;  and  Henry  Padwick,  3,000/.;  to  secure 
which,  by  a  deed,  dafed  the  2d  of  May,  1844,  Robert  Henry  Hurst 
the  elder  and  Robert  Henry  Hurst  the  younger,  who  had  agreed  to 
join  therein,  granted  and  demised  to  Messrs.  SLaper  and  Lee,  their 
executors,  administrators,  and  assigns,  as  trustees  for  themselves  and 
the  several  other  creditors  named,  all  the  farms,  lands,  and  other  free- 
hold and  real  estate,  late  of  the  testator  Robert  Hurst,  except  any 
copyhold  hereditaments  or  any  manors,  lay  impropriations  and  great 
tithes,  and  a  small  farm  near  Southwater,  in  the  parish  of  Horsham, 
as  were  situate  in  the  parishes  of  Horsham,  Warnham,  and  Rusper, 
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or  elsewhere  in  the  county  of  Sussex,  to  hold  for  ninety-nine  yean, 
if  Robert  Henry  Hurst  the  elder  and  Robert  Henry  Hurst  the  younger, 
or  either  of  them,  should  so  long  live,  without  impeachment  of  waste. 
Messrs.  Hurst,  at  the  same  time,  assigned  all  the  leasehold  estates  of 
the  testator  Robert  Hurst,  together  with  the  benefit  of  all  renewed 
leases,  to  Messrs.  Raper  and  Lee,  their  executors,  adminbtrators,  and 
a49S]gns,  for  the  respective  estates  of  Messrs.  Hurst.  And  it  was  pro- 
vided that  Messrs.  Hurst  might  redeem  the  estates  if  they,  or  either 
of  them,  or  their  heirs,  executors,  administrators,  or  assigns,  should 
pay  qnto  the  creditors  named  the  several  debts  set  opposite  their 
names  in  the  schedule,  with  interest  in  the  mean  time  at  5L  per  cent 
And  it  was  provided,  in  case  of  default,  that  Messrs.  Raper  and  Lee 
might  sell  the  freehold  and  leasehold  estates  for  all  their  estate  and 
interest,  or  that  they  might  demise  the  same,  or  any  part  thereof,  to 
any  person,  for  such  terms  and  at  such  rents  as  they  should  think 
proper,  and  out  of  the  moneys  to  arise  thereby  to  pay  the  several 
debts. 

Robert  Henry  Hurst  the  younger,  at  the  request  of  his  father,  also 
assigned  to  Messrs.  Raper  and  Lee  three  policies  of  assurance  for 
5,000/.  effected  on  his  life  with  the  Sun  Life  Assurance  Society,  the 
Legal  and  General  Life  Assurance  Society,  and  tha  London,  Edin- 
burgh, and  Dublin  Life  Assurance  Society,  for  further  securing  pay- 
ment of  the  several  debts,  with  interest ;  and  the  creditors  agreed  to 
accept  of  4L  10s.  per  cent,  if  payment  was  punctually  made.  Stephen 
Dendy  survived  Sarah  Sadler. 

By  an  indenture,  dated  the  3d  of  May,  1844,  and  made  between 
Robert  Henry  Hurst  the  elder  of  the  first  part,  Robert  Henry  Hurst 
the  younger  of  the  second  part,  and  Mary  Blunt  of  the  third  part, 
after  reciting  that  on  the  3d  of  May,  1841,  Francis  Scawen  Blunt 
had  borrowed  of  Thomson  Hankey  and  Thomas  Hankey  the  sum  of 
9,000/.,  and  of  Thomson  Hankey,  Woronzow  Greig,  and  William 
Cripps  the  sum  of  6,000/.,  and  that  he  had  secured  the  same  by  a 
mor^^age  upon  his  manor  and  lands  of  Oram,  and  also  reciting 
another  indenture  dated  the  3d  of  May,  1841,  which  stated  that  the 
9,000/.  and  6,000/.  were  borrowed  for  the  sole  accommodation  of 
Robert  Henry  Hurst  the  elder,  and  that  the  same  sums  were  received 
by  him,  and  on  which  Robert  Henry  Hurst  the  elder  and  Robert 
Henry  Hurst  the  younger  jointly  and  severally  covenanted  with 
Francis  Scawen  Blunt,  (who  died  in  December,  1842,)  that  they 
would  pay  the  several  sums  of  9,000/.  and  6,000/.  which  had  been 
borrowed,  and  all  interest  to  become  payable  in  respect  thereof,  to- 
gether with  the  costs  of  raising  the  same,  and  which  should  arise 
before  the  discharge  thereof,  and  indemnify  F.  S.  Blunt  and  his 
estates  therefrom  ;  and  reciting  the  will  of  F.  S.  Blunt,  dated  the  20th 
of  September,  1842,  bequeathing  all  his  personal  estate  to  his  wife, 
Mary  Blunt,  and  that  he  had  appointed  her  his  sole  executrix,  and 
that  she  had  proved  the  will  in  February,  1843  :  —  it  was  witnessed, 
that  Messrs.  Hurst  did  severally  charge,  as  far  as  they  could,  as  well 
all  the  freehold,  copyhold,  and  leasehold  estates  devised  by  the  will 
of  Robert  Hurst,  as  also  all  the  freehold,  copyhold,  and   leasehokl 
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estates  in  the  county  of  Sussex,  to  which  they  respectively  were 
seised  or  entitled,  (except  two  copyhold  hereditaments  held  of  the 
manors  of  Knipp  and  Lelan,  and  any  manors,  lay  impropriations  and 
great  tithes,  and  a  farm  near  Southwater,)  with  the  payment  to 
Thomson  Hankey  the  younger  and  Thomas  Hankey,  and  to  Thom- 
son Hankey  the  younger,  W.  Greig,  and  W.  Cripps,  their  executors, 
administrators,  or  assigns,  of  the  several  sums  of  9,000/.  and  6,000/. 
secured  by  the  indenture  of  the  3d  of  May,  1841,  and  all  interest  to 
become  payable  in  respect  thereof,  as  mentioned  in  the  same  inden- 
ture, but  subject  to  the  mortgage  made  to  Messrs.  Raper  and  Lee, 
dated  the  2d  of  May,  1844.  It  was  also  provided  that  the  security 
thereby  given  should  not  prejudice  the  therein  secondly  recited 
indenture  of  the  3d  of  May,  1841,  or  the  covenants  therein  con- 
tained. 

John  Hurst,  the  plaintiff,  lent  to  Robert  Henry  Hurst  the  elder,  the 
sum  of  10,000/.,  and  on  the  17th  of  October,  1843,  Messrs.  R.  H. 
Hurst  executed  a  bond  binding  themselves  to  him  jointly  and  sever- 
ally, in  the  penal  sum  of  20,000/.,  with  a  condition  avoiding  the  bond 
on  payment  to  the  plaintiff  John  Hurst  of  the  sum  of  10,000/.,  with 
interest  at  5/.  .per  cent  on  the  17th  of  October,  1844.  On  the  same 
17th  of  October,  1843,  Messrs.  R.  H.  Hurst  covenanted  to  effect  and 
keep  on  foot  certain  policies  of  assurance  on  the  life  of  R.  H.  Hurst 
the  elder,  and  R.  H.  Hurst  the  younger,  or  one  of  them,  which  they 
also  charged  with  the  10,000/.  and  interest 

On  the  22d  of  June,  1844,  Messrs.  R.  H.  Hurst  executed  another 
indenture,  and,  after  reciting  the  will  of  R.  Hurst,  and  also  that  they 
were  severally  seised  of  divers  other  freehold,  copyhold,  and  leasehold 
estates  in  Sussex,  besides  those  devised  by  the  will,  they  severally 
charged  as  well  all  the  freehold,  copyhold,  and  leasehold  estates  de- 
vised by  the  will  of  R.  Hurst,  as  also  aU  the  freehold,  copyhold,  and 
leasehold  estates  in  Sussex  of  which  they  respectively  were  seised  or 
entitled,  with  the  payment  unto  the  plaintiff,  his  executors,  adminis- 
trators, or  assigns,  of  the  sum  of  10,000/.  and  interest,  secured  by  the 
bond,  subject  as  to  the  hereditaments  devised  by  the  will  of  R.  Hurst 
(except  any  manors,  lay  impropriations,  and  copyholds,  and  a  small 
farm  at  Two-mile  Ash,  in  the  parish  of  Horsham)  to  the  mortgages 
made  to  Messrs.  Raper  and  Lee,  and  to  Mary  Blunt 

Both  the  deeds  of  the  3d  of  May,  1844,  and  the  22d  of  June, 
1844,  contained  a  proviso  that  R.  H.  Hurst  the  elder  and  R.  H.  Hurst 
the  younger  should  not,  nor  should  either  of  them,  during  the  con- 
tinuance of  the  several  securities  use  or  exercise,  or  consent  to  the 
use  or  exercise  of  any  of  the  powers  in  the  wiU  of  R.  Hurst,  unless 
with  the  consent,  in  writing,  of  the  respective  mortgagees. 

The  defendants,  R.  H.  Hurst  the  younger,  and  Maria  the  wife  of 
W.  Y.  Mills,  Dorothea  Eliza  Hurst,  Isabella  Ann  Hurst,  and  Eliza 
Augusta  Hurst,  were  the  only  children  of  R.  H.  Hurst  the  elder. 

By  an  indenture,  dated  the  6th  of  August,  1844,  and  made  between 
R.  H.  Hurst  the  elder  of  the  one  part,  and  A.  W.  Beauclerk  and  H. 
Padwick  of  the  other  part,  R.  H.  Hurst  the  elder,  without  the  consent 
of  the  plaintiff,  in  exercise  of  the  powers  contained  in  the  will  of  R. 
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Hurst,  charged  all  the  manors,  &a,  subject  by  the  will  to  the  power, 
with  the  sum  of  20,000Z.  for  the  portions  of  all  his  younger  childreo, 
as  he  should  by  deed  or  will  appoint,  together  with  interest  at  5L  per 
cent  up  to  the  time  of  payment;  and  he,  at  the  same  time,ap|X)inted 
the  manors,  &c.  demised  by  the  will  of  R.  Hurst  unto  and  to  tl^e  use 
of  A.  W.  Beauclerk  and  H.  Pad  wick,  their  executors,  administrators, 
or  assigns,  for  the  term  of  1,000  years  from  the  day  next  before  the 
date  of  the  indenture,  without  impeachment  of  waste,  and  as  to  such 
as  were  leasehold,  for  and  during  all  and  every  the  terms,  estates,  and 
interests  for  which  he  was  empowered  to  appoint  the  same,  upon 
certain  trusts  for  raising  the  20,000^  as  it  should  he  payable. 

On  the  7th  of  August,  1844,  R.  H.  Hurst  the  elder,  in  contempla- 
tion of  the  marriage  of  his  daughter  Maria  Hurst  with  W.  Y.  Mills, 
appointed  a  sum  of  5,000/.,  part  of  the ^20,000/.  charged  upon  the 
estates,  to  Maria  Hurst,  for  her  portion,  to  be  then  imm^ately  vested 
and  payable  to  her ;  1,000/.  whereof  was,  with  her  consent,  to  be 
forthwith  raised  and  paid  to  W.  Y.  Mills,  and  the  remaining  4,00021 
was  to  carry  interest  at  4/.  per  cent  from  the  date  of  the  deed  until 
actual  payment,  and  was,  with  the  interest,  to  remain  on  the  security 
of  the  several  charges,  appointments,  and  trusts  created  by  the  inden- 
ture of  the  6th  of  August,  1844,  until  called  for  by  the  trustees  of  a 
settlement  of  even  date. 

By  an  indenture  dated  the  7th  of  August,  1844,  and  made  between 
A*  W.  Beauclerk  and  H.  Padwick  of  the  first  part,  R.  H.  Hurst  the 
elder  of  the  second  part,  Maria  Hurst  of  the  third  part,  W.  Y.  Mills 
of  the  fourth  part,  and  R.  J.  Hitchcock,  since  deceased,  of  the  fifth 
part,  the  manors  and  other  estates  appointed  by  the  indenture  of  the 
6th  of  August,  1844,  were  assigned  to  R.  J.  Ifitchcock,  for  the  residue 
of  the  term  of  1,000  years  as  to  the  freehold  parts  contained  therein, 
and  for  the  residue  of  the  respective  terms  existing  in  the  leasehold 
estates,  by  way  of  mortgage,  to  secure  the  payment  of  l,000i  and 
interest ;  and  in  default  power  was  given  to  R.  J.  Hitchcock  to  sell 
the  hereditaments.  Upon  the  decease  of  R.  J.  Hitchcock  letters  of 
administration  to  his  estate  were  granted  to  the  defendant  W.  H. 
Hitchcock. 

On  the  same  7th  of  August,  1844,  a  settlement  was  executed,  io 
which  R.  H.  Hurst  the  elder,  Maria  Hurst,  W.  Y.  Mills,  A.  W.  Beau- 
clerk, and  H.  Padwick  were  parties,  by  which  Maria  Mills,  immedi- 
ately previous  to  her  marriage,  assigned  the 4,000/.,  the  remaining  por- 
tion of  the  sum  of  5,000/.,  to  Messrs.  Beauclerk  and  H.  Piadwick,  upon 
trusts  for  Mr.  and  Mrs.  Mills  for  their  lives,  with  remainder  fon  the 
benefit  of  their  children.  There  were  two  children  of  this  marriage, 
Maria  Sophia  Mills  aitd  Elizabeth  C.  J.  Mills,  who  were  infants. 

On  the  13th  of  September,  1844,  R.  H.  Hurst  the  elder  borrowed 
2,600/.  of  Isabella  Maria  Hurst,  and  gave  her  a  bond  to  secure  the 
amount,  and  at  the  same  time  he  charged  his  life-iiiterest  in  the  free- 
hold and  leasehold  estates  devised  to  him  by  his  father  with  the  pay-' 
ment 

R.  H.  Hurst  the  elder,  also,  in  the  year  1844,  obtained  from  Isabella 
Maria  Hurst,  J.  S.  Bostock  a^nd  Sarah  his  wife,  Eliza  Hurst,  and 
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Harriet  Hurst,  the  sum  of  12,000Z.  consols ;  and  by  an  indenture,  ex- 
ecuted on  the  23d  of  October,  1844,  he  granted  to  them  an  annuity 
of  350/.  per  annum,  for  their  lives  and  the  life  of  the  survivors  and 
survivor  if  the  12,000/.  should  not  be  retransferred  into  their  names, 
and  he  charged  the  annuity  upon  all  manors,  lay  impropriations,  mes- 
suages, &c.  (except  copyhold  estates,)  devised  by  the  will  of  his  father. 
The  deed  also  contained  a  declaration  reducing  the  said  annuity  90/. 
per  annum,  upon  the  decease  of  either  and  each  of  them,  Isabella  M. 
Hurst,  Sarah  the  wife  of  J.  S.  Bostock,  Eliza  Hurst,  and  Harriet 
Hurst,  before  the  transfer  of  the  12,000/. 

On  the  28th  of  October,  1844,  Robert  Henry  Hurst  the  elder  and 
Robert  Henry  Hurst  the  younger  demised  all  the  manor,  lay  impro- 
priations, tithes, 'and  real  estates  (other  than  copyhold  estates)  devised 
by  the  will  of  Robert  Hurst  to  John  Phillpotts,  for  a  term  of  ninety- 
nine  years,  if  R.  H.  Hurst  the  elder  and  R.  H.  Hurst  the  younger,  or 
either  of  them,  should  so  long  live,  to  secure  the  re-payment  of  14,000/. 
and  interest,  and  at  the  same  time  they  granted  all  their  interest  in  the 
leasehold  estates  bequeathed  by  the  will  of  R.  Hurst ;  and  R.  H.  Hurst 
the  elder,  as  a  further  security,  released  his  reversion  in  fee  in  the 
same  real  estates,  either  under  the  will  or  as  the  heir  at  law  of  his 
father,  unto  J.  Phillpotts  and  his  heirs.  R.  H.  Hurst  also  borrowed 
and  became  indebted  to  divers  other  persons,  to  some  of  whom  he 
gave  securities,  with  others  he  deposited  title  deeds  of  the  estates 
already  mortgaged ;  and  on  the  29th  of  October,  1844,  he  conveyed 
and  assured  all  his  interest  in  the  estates  to  Henry  Padwick  for  the 
benefit  of  his  creditors ;  and  on  the  26th  of  May,  1845,  he  gave  a  se- 
curity to  the  trustees  of  the  London  and  County  Joint-Stock  Banking 
Company  to  secure  3,105/.  85.  He  was  also  indebted  to  several  other 
persons  upon  judgments  obtained  against  him. 

The  bill  then  charged  that  the  plaintiff  was  desirous  of  paying  off 
the  principal  and  interest  money  secured  by  the  mortgages  of  the  2d 
of  May,  1844,  and  the  3d  of  May,  1844 ;  and  that  he  had  required  an 
acconni  of  what  was  due,  and  had  offered  to  pay  the  amount  upon 
having  the  deeds  delivered  up  to  him,  and  that  he  had  requested  the 
parties  against  whom  a  decree  of  foreclosure  was  sought,  to  pay  him 
his  debt  of  10,000/.,  and  to  take  an  assignment  of  his  bond  of  the  17th 
of  October  1843,  and  his  deed  of  the  22d  of  June,  1844 ;  and  that  he 
had  offered  to  give  them  an  account  of  what  was  due,  but  that  they 
had  refused  to  comply.  That  the  several  judgment  creditors  claimed 
a  priority  over  the  plaintiff.  That  in  November,  1844,  the  mortgagees 
named  in  the  deed  of  the  2d  of  May,  1844,  did,  by  Henry  Padwick  as 
their  agent,  enter  into  possession  of  the  estates.  The  plaintiff  then 
stated  that  he  had  charged  his  debt  of  10,000/.  with  1,500/.  to  John 
Dendy  Sadler  as  a  trustee  for  Stephen  Dendy  and  Sarah  Sadler,  and 
with  1,000/.  to  J.  D.  Sadler  as  a  trustee  for  Thomas  Elliott  and  Ro- 
bert Rowland,  who  had,  however,  subsequently  sold  and  assigned  the 
said  charges  to  Henry  Padwick,  who  was  alone  interested  in  them. 
A  part  of  the  devised  lands  was  taken  by  the  Brighton  railway  com- 
pany, for  which  they  paid  3,565/.  Messrs.  Hurst  also  agreed  to  insure 
the  life  of  R.  H.  Hurst  the  younger  in  15,000/.  for  the  benefit  of  Mr, 
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Blunt,  whose  securities,  together  with  that  of  John  Phillpotts,  after 
the  filing  of  the  original  bill,  were  transferred  to  Henry  Padwick. 

Bazalgetley  for  Mr.  and  Mrs.  Mills,  objected  that  the  suit  was  de^ 
fective  for  want  of  parties.  There  is  no  tenant  in  tail  born,  bat  there 
are  several  tenants  for  life  subsequent  to  that  of  W.  H.  Hurst  the 
younger,  but  none  of  them  were  made  parties  to  the  suit. 

The  Master  of  the  Rolls.  I  do  not  tbipk  that  this  objectioB 
ought  to  stop  the  suit  from  proceeding. 

FoUelt  and  Kinfflake^  for  the  plaintifE  The  power  given  to  B.  H. 
Hurst  the  elder  to  appoint  portions  for  his  children  is  to  be  executed 
by  deed  or  will ;  if  it  is  to  be  executed  by  will,  it  is  collateral  or  in 
gross,  but  if  it  is  to  be  executed  by  deed,  it  can  only  take  effect  out 
of  his  life-estate  by  being  appendant :  it  would  be  wholly  suspended 
by  any  conveyance  or  charge  of  his  life-estate.  1  Sugd.  Pow.  51. 
Jybel  V.  Lord  Henley^  M'Cle.  &  Y.  302.  R.  H.  Hurst  the  elder  also 
entered  into  a  covenant  with  the  mortgagees  not  to  execute  the  power 
of  appointment;  the  appointees  also  had  notice  of  the  mortgages  and 
the  covenant,  and  can  claim  no  priority.  It  is  also  expedient  that 
the  life-estates  of  the  Messrs.  Hurst  should  be  sold,  and  the  15  &  16 
Vict  c.  86,  s.  48,  enabled  the  court  to  make  such  a  decree. 

Gifford^  for  the  first  mortgagees.  The  mortgage  deeds  and  also  the 
deeds  of  appointment  were  prepared  by  Henry  Padwick.  The  mort- 
gage deeds  contained  a  covenant  not  to  execute  the  power  without 
the  consent  of  the  mortgagees.  This  a  tenant  for  life  might  do,  as  the 
power  could  only  take  effect  out  of  the  life-estate,  but  the  conveyance 
of  the  life-estate  was  in  derogation  of  the  interest  under  the  power, 
and  to  that  extent  it  was  expended.  Hole  v.  EscoUj  2  Keen,  444 ;  s.  c. 
4  MyL  &  Cr.  187 ;  Badkam  v.  Mee,  1  MyL  &  K.  32 ;  s.  c.  7  Bing.695. 
The  power,  therefore,  could  not  be  executed  so  as  to  defeat  ^e  prior 
mortgages,  though  it  was  good  against  the  subsequent  charges,  and 
as  all  parties  interested  in  the  term  of  1,000  years  had  notice  of  the 
previous  mortgages,  they  could  not  claim  any  priority  over  them. 

Palmer^  appeared  for  the  second  mortgagees. 

Terrell^  for  the  mortgagees  and  the  three  unmarried  daughters. 

The  15  &  16  Vic  c.  86,  s.  48,  which  is  now  pressed  upon  the  notice 
of  the  court,  was  not  passed  when  the  suit  was  at  issue.  I  therefore 
resist  any  order  being  made  for  sale.  The  charge  for  portions  is  alsQ 
well  executed ;  it  has  taken  effect  upon  the  estates.  It  was  a  power 
given  by  a  testator  for  the  benefit  of  third  parties ;  and  when  executed, 
it  takes  efiect  out  of  the  estate  and  seisin  of  the  testator  and  not  oat 
of  the  estate  of  the  tenants  for  life.  AU  the  mortgagees  had  notice 
of  this  power. 

Bazalffette^  for  Mr.  and  Mrs.  Mills  and  theur  children.     The  first 
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mortgage  was  for  a  tenn  of  years,  and  Mrs.  Slant's  mortgage  was 
only  an  agreement  to  chaise.  The  court,  therefore,  will  look  to  the 
legal  and  not  to  the  equitable  estate.  H.  Padwick  is  ubiquitous  in 
these  transactions ;  he  was  the  solicitor  of  R.  H.  Hurst ;  he  prepared 
all  the  deeds  and  appointed  himself  a  trustee  of  the  settlements,  and 
he  was  the  receiver.  A  court  of  equity,  therefore,  will  not  permit  him"* 
to  stand  by  and  allow  the  settlements  to  be  made  without  postponing 
his  interest  Berrisford  v.  Milward,  2  Atk.  49.  Assuming,  therefore, 
that  the  appointees  are  entitled  to  priority,  they  must  be  redeemed, 
and  no  foreclosure  can  be  made  without  all  the  persons  representing 
the  inheritance  being  before  the  court  Messrs.  Beauclerk  and  H. 
Padwick  had,  by  their  answer,  stated  that  the  term  of  1,000  years 
created  by  the  pbwer  was  vested  in  the^i,  though  it  was  said  that  it 
was  in  W.  H.  Hitchcock.  Janes,  v.  Winwood^  10  ^im.  150;  s.  c.  3  Mee. 
&  W.  653. 

Hcerdy^  K  Wetherell^  and  Terrell^  appeared  for  several  judgment 
creditors. 

FoUett  in  reply. 

The  Master  op'  the  Kolls.  I  think  the  appointees  of  the  20,000/. 
have  not  any  priority  over  the  first  three  mortgages ;  two  of  those 
were  made  with  a  covenant  by  the  tenant  for  life  that  he  would 
not  execute  the  power  of  appointment  without  the  consent  of  the 
mortgagees.  The  appointees  had  notice  of  those  deeds  when  the 
appointment  was  made,  and  also  at  the  time  of  the  marriage ;  they 
cannot  therefore  have  the  priority  over  the  first  mortgagees ;  and  the 
circumstances  of  this  being  a  reversionary  term  (because  the  term  of 
1,000  years  is  only  reversionary  and  is  not  made  subject  to  the  term 
of  ninety-nine  years  vested  in  the  first  mortgagees)  does  not  affect 
the  question  or  vary  the  right  and  priorities  of  the  first  mortgagees. 

The  decree  must  direct  the  usual  reference  to  the  Master  to  as- 
certain the  priorities  of  the  encumbrances.  There  must  also  be  an 
inquiry  under  what  circumstances  Henry  Padwick  has  been  in  pos- 
session of  the  estate  and  of  the  rents  and  profits,  and  from  what  time 
and  under  what  circumstances  they  have  been  received.  The  re- 
ceiver also  must  be  continued. 

I  apprehend  the  15  &  16  Vict.  c.  86,  s.  48,  was  intended  to  enable 
tiie  court  to  direct  the  sale  of  an  estate  when  in  its  discretion  it  should 
think  fit,  and  that  it  was  intended  to  avoid  the  great  expense  occa- 
sioned by  a  great  number  of  successive  mortgagees  having  to  fore- 
close and  redeem  one  another.  The  court,  under  the  directions  con- 
tained in  that  section,  will  exercise  that  power  in  a  manner  not  to 
operate  injuriously  or  oppressively  to  anybody.  Ifj  therefore,  a  sale 
of  these  estates  could  not  take  place  as  beneficially  and  as  profitably 
to  the  parties  interested  as  by  allowing  the  rents  to  be  received,  I 
should  think  it  proper  to  exercise  that  discretion  subject  to  the  powers 
contained  in  the  15  &  16  Vict  c.  86 ;  but  even  then  I  should  give  the 
parties  leave  to  bring  before  me  any  matters  which  might  vary  my 
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opinion,  as  the  suit  was'  at  issue  before  the  act  came  into  operation. 
As  I  read  the  clause,  the  power  given  to  the  court  to  direct  a  sale 
is  at  the  instance  of  the  first  mortgagee  if  the  court  should  think  fit, 
or  at  the  instance  of  a  second  or  any  puisne  encumbrancer  with  the 
consent  of  the  prior  encumbrancer,  or  if  they  do  not  consent,  upon 
ordering  such  sum  of  money  to  be  paid  into  court  as  the  court  may 
think  fit,  and  which  may  be  necessary  to  protect  them.  Assuming 
this  to  be  a  case  to  direct  a  sale,  I  think  if  the  second  mortgagees 
consented  and  the  third  mortgagees  paid  into  court  the  amount  due 
to  the  first  mortgagees,  they  would  be  perfectly  safe,  as  they  would 
have  the  proceeds  of  the  sale  of  the  estate  and  also  the  money  paid 
into  court  for  the  amount  of  the  mortgage.  At  the  same  time  I 
cannot  consider  that  this  clause  would  induce  the  court  lightly  to  dis- 
possess a  family  of  an  old  family  estate.  It  is  possible  that  a  life- 
estate  might  sell  well,  and  that  a  mere  estate powr  autre  vie^  as  this  is, 
would  not  be  so .  productive  for  the  mortgagees  as  the  receipt  of  the 
rents  during  the  continuance  of  the  two  lives;  but  before  I  give  any 
directions  for  a  sale,  I  think  the  mortgagors  should  have  an  opportu- 
nity of  stating  upon  affidavit  what  they  may  think  material  in  oppo- 
sition to  a  decree  for  sale. 

Dec.  23.  Terrell^  on  behalf  of  mortgagors.  The  affidavits  filed 
in  opposition  to  the  decree  for  sale,  state  that  the  estate  is  close  to  the 
town  of  Horsham  and  is  well  adapted  for  building,  and  as  the  railway 
station  is  upon  the  estate  its  value  will  probably  increase  in  a  few 
years.  The  plaintift*'s  security  also  is  not  a  legal  mortgage.  If  the 
proceedings  are  continued,  R.  H.  Hurst  the  younger  hopes  to  satisfy 
all  encumbrancers,  many  of  whose  debts  he  has  already  purchased. 
The  power  to  grant  building  leases  is  alone  vested  in  the  tenant  for 
life,  and  if  the  life-estates  are  sold  they  will  fetch  much  less  than  they 
are  actually  worth,  and  it  will  do  an  irreparable  injury  to  the  family 
of  Messrs.  Hurst. 

Follett  and  Kinglake.  The  life-estates  are  daily  becoming  of  less 
value,  and  when  foreclosed  must  be  sold  by  the  mortgagee.  It  is 
therefore  the  very  case  contemplated  by  the  15  &  16  Vict  c.  86,  s-  48. 
Howe  V.  Earl  of  Dartmoulhy  7  Ves.  137. 

The  Master  of  the  Bolls.  The  15  &  16  Vict  c.  86,  s.  48,  has 
given  a  discretion  to  the  court  for  the  benefit  of  all  the  parties  inte- 
rested, which  must  be  exercised  to  the  injury  of  none.  In  this  case 
not  one  of  the  mortgagees  advanced  his  money  on  the  belief  that 
such  a  decree  for  sale  as  that  now  asked  would  be  made.  The  act 
relied  upon  has  been  passed  since  the  suit  was  at  issue.  The  first 
mortgagees  may,  if  they  please,  exercise  their  power  of  sale ;  the 
subsequent  encumbrancers  have  no  estate  in  the  premises,  neither  have 
they  any  power  of  sale.  Is  it,  then,  for  the  benefit  of  all  that  the 
estate  should  be  sold?  From  the  number  of  encumbrancers  some 
time  must  be  consumed  in  working  out  the  successive  foreclosures 
before  tlfe  estates  can  become  finally  vested  in  one ;  but  if  the  life4n- 
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terests  are  sold  it  will  be  for  less  than  their  real  value.  The  court, 
therefore,  must  take  this  into  consideration  against  the  long  and  com- 
plicated proceedings  attending  a  foreclosure.  Daring  this  time  one 
of  the  tenants  for  Ufe  might  compromise  the  debts  with  some  of  the 
minor  encambrancers  and  the  complication  of  the  proceedings  might 
induce  them  to  acquiesce.  I  think,  therefore,  that  it  would  be  an  in- 
jury to  the  mortgagors  if  the  court  exercised  its  authority  to  sell ;  and 
though  it  might  be  an  advantage  for  the  first  mortgagees  it  would  be 
a  disadvantage  to  the  subsequent  encumbrancers.  I  think  it  better, 
therefore,  that  I  should  make  the  common  decree  for  foreclosure. 


Hurst  v.  Hurst.^ 

Dec  17  and  20, 1852. 

Disclaimer  —  Costs  —  Answer  —  Evidence. 

In  a  nut  insritoted  for  the  redemption  of  prior  and  the  foredosore  of  gnhseqnent  incum- 
brancers, creditors  by  judgment  and  by  deposit  of  title-deeds,  who  had  parted  with  their 
interest  in  the  securities  before  they  were  made  parties  to  the  suit,  put  in  their  respectire 
answers  disclaiming  all  interest  in  the  estates  mortgaged :  — 

Held,  that  Uiey  were  entitled  not  only  to  the  ^neral  costs  of  the  suit,  but  also  to  flie  costs  of 
the  eyidence  which  one  of  them  had  gone  mto  in  support  of  the  statements  in  his  answer, 
which  had  been  replied  to. 

The  bill  in  this  case  was  filed  by  a  third  mod:gagee,  for  redemption 
against  the  prior  mortgagees  and  for  foreclosure  against  the  sub- 
sequent  mortgagees  and  other  encumbrancers.     See  atUe^  p.  374. 

Robert  Upperton,  one  of  the  defendants  to  the  suit,  by  his  answer 
said,  that  he  was  the  assignee  of  a  bond  dated  the  13th  of  April, 
1820,  which  was  given  by  Robert  Henry  Hurst  the  elder,  and  John 
Ck^lbatch  as  his  surety,  to  secure  to  William  Borrer  a  sum  of  300/.; 
that  on  the  11th  of  January,  1847,  a  judgment  for  the  full  amount  of 
the  bond  was  obtained  in  the  Court  of-  Queen's  Bench,  which  was 
registered  the  same  day ;  but  that  on  the  2d  of  November,  1849,  the 
debt  was  assigned  to  Robert  Henry  Hurst  the  younger.  He  then 
denied  that  any  application  had  been  made  to  state  the  particulars  of 
the  debt,  and  said  he  did  not  claim  to  have,  and  since  the  execution 
of  the  indenture  of  the  2d  of  November,  1849,  he  never  had,  or 
claimed  to  have,  and  that  when  the  amended  bill  was  filed  he  had 
not,  any  estate,  claim,  or  demand  against  the  freehold,  copyhold,  or 
leasehold  estates  comprised  in  the  plaintifT's  mortgage  of  the  22d  of 
June,  1844,  and  submitted  that  the  amended  bill  ought  to  be  dismissed 
as  against  him  with  costs. 


1  22  Law  J.  Rep;^^N.  s.)  Chanc  664. 
VOL.  XIX. 
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Edward  Henty,  Edward  Fuller  Upperton,  and  William  Oliver, 
three  other  defendants  to  the  suit,  by  their  answer  said,  that  on  the 
6th  of  October,  1844,  Robert  Henry  Hurst,  the  elder,  deposited  in 
their  hands,  as  bankers,  certain  deeds  relating  to  a  portion  of  the 
property  mentioned  in  the  bill,  to  secure  the  sum  of  866i  I65.  Set,  the 
balance  of  his  banking  account,  with  interest:  that  the  defeodants 
were  not  originally  made  parties  to  the  bill,  but  had  been  added  by 
amendment,  before  which,  Robert  Henry  Hurst,  the  younger,  having 
bought  oif  the  claim,  they  had  delivered  the  title  deeds,  &c^  to  bim, 
'  and  had  ceased  to  have  any  interest  in  the  property ;  and  that  both 
the  plaintiff  and  his  solicitor  were  aware  of  that  fact;  and  they  said 
that  they  did  not  then  and  did  not  at  the  timfe  when  they  were  made 
parties,  claim  any  estate,  right,  or  interest  in  the  freehold,  copyhold, 
and  leasehold  estates  comprised  in  the  mortgage  of  the  22d  of  June, 
1844.  The  plaintiff  replied  to  this  answer,  and  the  defendants  then 
went  into  evidence  to  prove  the  facts  stated. 

In  each  of  these  cases  a  question  arose  whether  these  defendants 
were  entitled  to  their  costs  as  disclaiming  defendants ;  and  in  parti- 
cular whether  the  defendants  in  the  second  case  were  entitled  to  the 
costs  of  the  evidence  they  had  gone  into. 

Follett  and  Kinglakey  for  the  plaintiff.  R.  Upperton  has  not  put  in 
an  ordinary  disclaimer ;  he  has  told  the  tale  of  his  becoming  trans- 
ferree,  and  he  was  such  when  the  bill  was  filed ;  and-  however  the 
answer  was  worded  he  has  never  out  of  court  offered  to  disclaim  his 
interest. 

Terrelly  for  R.  Upperton. 

[The  Master  of  the  Rolls.  This  defendant  was  never  asked 
to  disclaim  before  he  was  made  a  party,  and  as  the  defendant  now 
has  no  interest  to  foreclose,  the  bill  must  be  dismissed  against  him, 
with  costs.] 

Follett.  The  bankers  were  the  owners  of  a  legal  debt,  for  the 
security  of  which  title  deeds  were  deposited  with  them.  This  was 
merely  an  equitable  security,  and  their  handing  over  the  deeds  did 
not  get  rid  of  the  necessity  of  making  them  parties,  so  as  to  bind 
the  interest  in  the  debt,  of  which  they  were  still  the  owners.  Nothing 
will  discharge  the  equitable  mortgage  but  payment  and  satisfaction 
of  the  debt,  and  the  receipt  of  the  person  entitled  to  give  a  legal  dis- 
charge. It  is  not  like  a  legal  mortgage.  When  this  bill  was  filed, 
these  defendants  were  proper  parties,  and  though  they  had  handed 
over  the  title  deeds  before  they  were  made  parties,  still  they  were 
necessary  parties  to  dispose  of  the  legal  interest  vested  in  them,  as 
well  as  the  equitable  demand  which  they  had  obtained  by  the  dqiosit. 
But  these  parties  have  not  been  satisfied  with  stating  these  facts  in 
their  answer,  which  of  itself  was  evidence,  but  they  have  gone  into 
evidence  to  prove  this  question,  which  arises  on  a  question  of  costs. 
It  is  said  to  have  been  done  because  they  considered  that  the  plain- 
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tiff  might  go  into  evidence  to  disprove  the  facts  stated  in  the  answer. 
I  have  never  seen  evidence  gone  into  to  prove  a  case  stated  upon  the 
answer,  simply  with  respect  to  costs ;  but  I  have  ever  considered  that 
the  statement  in  the  answer  was  the  best  evidence  to  be  got  upon 
that  point,  and  I  must  therefore  suggest  that  the  defendants  are  not 
entitled  to  any  costs ;  but  in  particular  upon  the  point  of  evidence 
the  practice  is  new,  and  it  must  increase  the  costs,  in  order  to  justify 
the  asking  for  costs,  and  it  ought  to  be  marked  with  disapprobation 
by  a  refusal  to  give  the  costs  of  the  evidence  under  any  circumstances. 

Bdrdy  and  H.  Ward,  for  the  defendants.  The  suit  was  at  issue^ 
and  it  was  impossible  to  say  that  the  plaintiff  would  not  go  into 
evidence  to  disprove  the  facts  stated  in  the  answer.  Williams  v. 
LongfeUow,  3  Atk.  582 ;  Glover  v.  Rogers,  17  Law  J.  Rep.  (n.  s.) 
Chanc.  2 ;  in  which  case  the  answer  was  replied  to. 

The  Master  of  the  Rolls.  I  think  you  are  entitled  to  the 
costs  of  the  suit,  but  there  is  decidedly  a  doubt  whether  you  are 
entitled  to  the  costs  of  the  evidence.  It  has  hitherto  beeii  the  prac- 
tice to  read  the  answer  as  evidence  upon  a  question  of  costs ;  but, 
considering  the  circumstances,  my  impression  is,  that  I  ought  not  to 
give  the  costs  of  the  evidence  to  either  party.  It  had  better  be  men- 
tioned again. 

December  20.     The  case  was  again  mentioned. 

The  Master  of  the  Rolls  then  gave  to  these  defendants  not 
only  the  general  costs  of  the  suit,  but  also  the  costs  of  the  evidence. 


Pdlsford  v.  Richards.* 

March  16, 17,  21,  22,  23,  and  April  18, 1853. 

RaUway  Company  —  Fraud —  Suppression  —  False  Suggestions — 
Shareholder,  his  Right  to  Information. 

Upon  the  establishment  of  the  West  Flanders  Railway,  a  person  who  had  been  instmmental 
m  forming  the  company,  and  in  procuring  the  grant  from  the  Belgian  government,  ob- 
tained fit>m  the  directors  an  agreement  to  pay  him  a  large  percentage  npon  the  capital  of 
the  company,  to  allot  him  4,000  shares,  and  to  gnaraotee  him  a  salary  of  500/.  a  year  as 
general  manager  of  the  company.  The  directors  also  allotted  to  themselyes  20,000  shares, 
and  also  anoSer  10,000  shares  for  themselres  and  the  other  shareholders  in  the  Sambre 
and  Mense  Bailway,  of  which  they  were  also  directors.  These  facts  were  suppressed  in 
the  proeoectus  ^ey  subsequently  issued  j  which,  however,  did  state  that  they  had  reserved 


1  22  Law  J.  Bep.  (n.  s.)  Chanc.  559 ;  17  Jar.  865. 
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to  themselyes  a  commUsion  of  SL  per  cent  upon  the  capital,  bj  wa^  of  reimbursement  for 
the  expenses,  liabilities,  and  payments  already  incurred.  Upon  a  bill  bj^  an  original  shaiv- 
holder  to  be  relieyed  from  his  shares  and  to  obtain  payment  of  his  deposit  money  and  cslb^ 
with  interest,  on  the  ground  that  he  had  been  induced  to  take  them  bj  the  representatioiis 
made  by  the  prospectus :  — 

Bdd^  that  the  omission  to  state  these  facts  in  the  prospectus  was  not  such  a  misrepreseota> 
tion  or  concealment  as  would  induce  the  court  to  set  aside  the  contract,  and  the  bill  was 
dismissed,  with  costs. 

This  bill  was  filed,  by  Robert  Pulsford,  against  William  Pany 
Richards,  William  Gooaenough  Efeiyter,  John  Peter  Fearon,  Lewis 
Cubitt,  and  Sir  Edward  Ryan,  to  obtain  a  declaration  that  the  pro- 
ceedings of  the  defendants,  as  directors  of  the  West  Flanders  Rail- 
way, so  far  as  they  related  to  raising  the  capital  of  the  company 
by  issuing  shares  in  England,  were  fraudulent  and  void  as  between 
the  plaintiff  and  them,  and  for  the  relief  consequent  upon  that  decla- 
ration, which  relief  would  involve  the  payment  by  the  defendants  to 
the  plaintiff  of  all  the  sums  paid  for  deposits  and  calls  on  these  shares, 
with  interest  thereon,  the  plaintiff  on  his  part  returning  the  2,015 
shares  which  he  had  tkken,  and  accounting  for  the  interest  and  divi- 
dends which  he  had  received  on  them. 

The  first  four  defendants  and  W.  D.  Chantrell  were,  in  May,  1845, 
made  concessionaires  or  grantees  for  making  the  West  Flanders  Rail- 
way, in  pursuance  of  a  provisional  convention  and  Coheir  des  Charg-es 
previously  issued,  (which  last  is'^an  instrument  containing  the  terms 
and  regulations  relative  to  the  construction  and  management  of  the 
railway,  and  also  the  tolls  to  be  taken  for  the  traffic,)  and  under  the 
power  given  to  them,  they  formed  a  company  or  sociStS  anonyme. 

On  the  5th  of  June,  1845,  the  defendants,  as  directors,  issued  a  pro- 
spectus which  stated  the  capital  of  the  company  to  be  21,000,000 
francs  (840,000/.)  in  42,000  shares  of  500  francs,  or  201  each.  It  then 
stated  the  proposed  course  of  the  railway,  the  facility  with  which  it 
might  be  made,  the  number  of  towns  and  the  large  population  of  the 
country,  the  richness  of  the  land,  and  its  large  productions,  the  nume- 
rous manufactures  and  the  probable  gains  of  the  company  from  the 
teeming  elements  of  abundant  traffic  in  passengers,  goods,  merchan- 
dise, manufactures,  and  produce  of  every  description.  It  aJso  stated, 
that,  '<  The  anticipated  traffic  has  been  worked  out  with  that  minute- 
ness of  detail  which  Belgian  statistics  so  readily  afford,  and  the  result 
is,  that  after  allowing  40/.  per  cent  for  working  expenses,  a  clear  net 
income  is  shown  of  9L  5s.  per  cent  which,  however,  it  is  believed, 
will  be  considerably  increased  when  the  present  lines  of  railroad  now 
in  progress  in  the  districts  adjoining  have  been  completed,  and  when 
the  communications  from  Calais  and  Boulogne  have  made  (as  they 
necessarily  must)  a  considerable  portion  of  these  lines,  the  nearest  and 
most  direct  road  from  England  to  Brussells,  Antwerp,  and  the  nortii 
of  Germany.  The  general  management  of  the  line  and  of  the 
affairs  connected  with  it,  will  be  under  the  control  of  the  directors. 
They  have  secured  the  services  of  a  most  able  and  efficient  direcieur 
gerant  in  Belgium, (Mr.  Chantrell,)  who  will  have  an  immediate  inte- 
rest in  maintaining  the  strictest  economy  in  the  management  and  in 
the  general  prosperity  of  the  concern.     Mr.  Chantrell  has  been  the 
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chief  manager  of  the  laraffic  for  the  Belgian  government  on  the  State 
lines  jfrom  1840.  This  appointment  he  proposes  to  relinquish,  and  to 
devote  himself  exclnsively  and  at  once  to  the  purposes  of  this  under- 
taking. 

"  The  concessionairesy  having  deposited  the  caution  money  and 
complied  with  all  the  necessary  conditions,  have  become,  by  an  act  of 
the  Belgian  legislature,  and  by  a  definitive  convention  subsequently 
sign^,  the  grantees  and  absolute  owners  of  these  lines  for  a  term  of 
ninety  years,  dated  from  the  completion  of  the  lines,  without  any 
power  of  redemption  by  the  State,  and  free  for  the  whole  term  from 
all  rates,  taxes,  or  charges  of  whatsoever  description,  local  or  national. 

"  This  grant,  and  a!u  the  benefits  arising  from  it,  they  transfer  to 
the  company,  subject  to  the  reservations  in  favor  of  the  fandateurs 
after  mentioned* 

^'  They  have  moreover  constituted,  under  the  Belgian  law,  a  sociitS 
cMonyme^  with  statutes  duly  legalized,  under  which  they  have  power 
to  issue  shares.  This  power  they  now  {nropose  to  exercise.  The 
act  being  passed,  the  convention  signed,  aiui  the  company  duly  con- 
stituted, the  undertaking  is  brought  forward  in  an  unusually  complete 
state. 

^  It  is  proposed  as  a  sociStS  cmonpmey  and,  subject  to  the  conditions 
of  the  statutes  and  Acte  de  SociStSy  to  raise  the  sum  of  21,000,000 
francs  (840,000i)  by  42,000  shares  of  500irancs  (20^)  each,.on  which 
a  deposit  of  ZL  per  share  will  be  payable  on  allotment,  a  further  pay- 
ment of  2L  per  share  will  be  required  within  not  less  than  sixty  days 
from  the  day  fixed  for  the  payment  of  the  deposit,  and  the  remaind^ 
in  instalments  not  exceeding  2/.  per  share  at  intervals  of  not  less  thflui 
two  months ;  twenty-one  days'  notice  will.be  given  of  each  call ;  a 
number  of  shares,  not  exceeding  10,000,  will  be  allotted  amongst 
such  of  the  proprietors  of  the  Sambre  and  Meuse  Railway  Company 
as  shall  daim  to  receive  them,  in  conformity  with  the  notice  given  to 
the  directors  of  that  company,  under  the  terms  therein  specified. 

^  The  profits  of  the  undertaking,  after  the  opening  of  the  line,  will 
be  appropriated  as  follows.  After  payment  of  51  per  cent  per  annum 
to  the  shareholders  and  a  reserve  of  oL  per  cent,  on  such  5/.  per  cent 
for  a  reserved  fund,  the  surplus  will  be  divided,  namely,  sixteen  twen- 
tieths (less  51  per  cent  to  be  added  to  the  reserved  fund)  to  the  share- 
holders, and  four  twentieths  (less  5L  per  cent  to  be  also  added  to  the 
reserved  fund)  to  the  fondatems.  This  reserved  fund  may  be  appro- 
priated, according  to  the  statutes,  either  for  the  benefit  of  the  propri- 
etors or  for  the  unforeseen  wants  of  the  undertaking.  In  addition  to 
the  above,  the  fondateursy  by  way  of  reimbursement  for  the  expenses, 
liabilities,  and  payments  aLready  incurred,  temr/e  to  themselves  a 
commission  of  2L  per  cent  upon  the  capital.  During  the  construction 
of  the  railway,  the  allowance  to  the  directors  is  fixed  at  l,500t  per 
annum,  and  after  the  completion  of  it  such  annual  sum  will  be  ap- 
propriated for  their  remuneration  as  the  shareholders  at  a  general 
meeting  shall  direcf 

The  plaintiff,  as  the  holder  of  1,000  shares  in  the  Sambre  and 
Meuse  Railway,  upon  this  prospectus,  and  without  knowing  any  thing 
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of  the  contents  of  the  convention,  Cahier  des  Cha/rgesj  and .  other 
statutes,  further  than  stated  in  the  prospectus,  applied  for  shares,  and 
333  shares  were  allotted  to  him  in  this  right,  and  9,000  more  sbaies 
were  allotted  to  other  proprietors  in  the  Sambre  and  Meuse  Railway. 
The  plaintiff  afterwards  purchased  1,682  shares,  and  he  now  com- 
plained that  at  that  time  the  directors  had,  without  disclosing  it, 
agreed  to  purchase  from  W.  D.  Chantrell  his  interest  in  the  con- 
vention as  one  of  the  concessionaires  or  grantees  named ;  and  that 
they  had  not  stated  the  terms  of  such  purchase  or  of  an  allotment  to 
him  of  4,000  or  any  number  of  shares,  or  their  intention  to  reserve 
to  themselves  20,000  or  any  number  of  shares,  or  their  intention  to 
reserve  to  themselves  25,000/.  out  of  the  first  moneys  to  be  paid  on 
deposit  of  shares  when  allotted,  as  a  bonus  to  them  for  their  interest 
as  concessionaires  in  the  ^nt  He  also  complained  that  certain 
agreements  made  with  W.  D,  Chantrell  had  been  kept  concealed  fiom 
the  shareholders. 

The  bill  then  stated  the  whole  of  the  proceedings  of  the  company, 
and  complained  of  the  conduct  of  the  directors,  and  of  the  repre- 
sentations made  in  the  reports  and  at  the  public  meetings  of  the 
company,  and  also  of  the  refusal  of  the  directors  to  lay  the  agreements 
made  with  W.  I).  Chantrell  before  the  shareholders,  and  the  general 
suppression  of  facts  affecting  the  condition,  expenses,  line,  and  ma- 
nagement of  the  company. 

Bir  Edward  Ryan  took  no  part  in  the  management  of  the  affairs 
of  the  company  after  the  11th  of  September,  1846;  and  after  April, 
1848,  Mr.  Hayter  ceased  to  take  any  part  in  the  management  of  the 
affairs  of  the  company. 

Sir  F.  Kelly^  K  Palmer^  Daniel^  and  Elderton^  for  the  plaiatiffi 

JRoft,  Hobhouse^  and  Bateman^  for  Sir  Edward  Ryan. 

The  Solicitor- General^  Bailey  J  and  2%ntig-,  for  the  four  other  de- 
fendants. 

NeUhorpe  v.  HolgatCy  1  Coll.  203 ;  Bumes  v.  Pewnell,  2  H.  L.  C.  497 ; 
ERchens  v.  Congreve^  4  Russ.  562 ;  s.  c.  4  Sim.  420 ;  Edwards  v. 
M^Leay,  2  Swanst  287 ;  s.  c.  Coop.  308 ;  PasUy  v.  Freemany  3  Term 
Rep.  61 ;  Langrige  v.  Levy^  2  Mee.  &  W.  519 ;  affirmed  4  Mee.  & 
W.  337;  Oridland  v.  Lord  De  Mauley,  1  De  Gex  &  Sm.  459 ;  Foss 
V.  Harbottle,  2  Hare,  461;  Kent  v.  Jackson,  14  Beav.  367;  s.  c.  2  De 
Gex,  Mac.  &  G.49;  11  Eng,  Rep.  95;  M' Bride  v.  Lindsay,  9  Hare, 
574;  s.  c.  11  Eng.  Rep.  249 ;  Ex  parte  Morgan,  1  Hall  &  Tw.  320; 
s.  c.  1  Mac.  &  G.  225 ;  Stainbank  v,  Femley,  9  Sim.  556 ;  Seddon  v. 
Connell,  10  Sim.  58 ;  Gibson  ITEste,  2  You.  &  C.  C.  C.  542;  JBur- 
rows  v.  Lock,  10  Ves.  470 ;  Jbire  Grant,  7  Moore,  P.  C.  141 ;  Bey^ 
nelly.  Sprye,  8  Hare,  222;  s.c.  1  De  Gex,  Mac&  G.  660;  13  Eng. 
Rep.  74. 

Palmer  in  reply. 
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The  Master  of  the  Rolls.  The  gpround  on  which  relief  is  asked 
is,  that  principle  of  equity  which  declares  that  the  wilful  misrepre- 
sentation of  one  conlsracting  party  which  draws  another  into  a 
contract,  shall,  at  the  option  of  a  person  deceived,  enable  him  to  avoid 
or  enforce  that  contract  It  will  be  convenient,  in  the  present  case, 
to  state  my  view  of  this  pfinciple  before  applying  it  to  the  facts,  as 
they  appear  to  be  established  on  the  evidence.  The  basis  of  this, 
as  well  as  of  most  of  the  great  principles  on  which  the  system  of 
equity  is  founded,  is  the  enforcement  of  a  careful  adherence  to  truth 
in  all  the  dealings  of  mankind.  This  principle  is  universal  in  its  ap- 
plication to  cases  of  conlsract.  It  affects  not  merely  the  parties  to  the 
agreement,  but  also  those  who  induce  others  to  enter  into  it.  It  ap- 
plies not  merely  to  c^ses  where  the  statements  were  known  to  be  false 
by  those  who  made  them,  but  to  cases  where  statements  false  in  fact 
were  made  by  persons  who  believed  them  to  be  true  if  in  the  due 
discbarge  of  their  duty  they  ought  to  have  known,  or  if  they  had 
formerly  known  and  ought  to  have  remembered,  the  fact  which  nega- 
tived the  representation  made ;  a  strong  illustration  of  which  is  to  be 
found  in  Bwrrowes  v.  Lock.  And  I  held  the  same  in  Money  v.  Jor- 
den,  21  Law  J.  Rep.  (n.  s.)  Chanc.  531,  893;  s.  c.  11  Eng.  Rep.  182; 
and  13  lb.  205.  This  principle  applies  to  all  representations  made, 
on  the  faith  of  which  other  persons  enter  into  agreements ;  so  that, 
whether  the  representation  were  true  or  false  at  the  time  when  it  was 
made,  he  who  made  it  shall  not  only  be  restrained  from  falsifying  it 
hereafter,  but  shall,  if  necessary,  be  compelled  to  make  good  the  truth 
of  that  which  he  asserted.  The  results,  however,  which  flow  from  the 
application  of  this  principle,  differ  materially  in  different  cases.  In 
the  case  where  the  false  representation  is  made  by  one  who  is  no 
party  to  the  agreement  entered  into  on  the  faith  of  it,  the  contract 
cannot  be  avoided,  and  all  that  equity  can  then  do  is  to  compel  the 
person  who  made  the  representation  to  make  good  his  assertion  as 
far  as  may  be  possible. 

In  cases,  however,  where  the  false  representation  is  made  hj  a  per- 
son who  is  a  party  to  the  agreement,  the  power  of  equity  is  more 
extensive,  and  the  contract  itself  may  be  set  aside,  if  the  nature  of 
the  case  and  condition  of  the  parties  will  admit  of  it,  or  the  person 
who  made  the  assertion  may  be  compelled  to  make  it  good. 

The  distinction  between  the  cases  where  the  person  deceived  is  at 
liberty  to  avoid  the  contract,  or  where  the  court  will  aflSrm  it,  giving 
him  compensation  only,  is  not  very  clearly  defined.  This  question 
usually  arises  on  the  specific  performance  of  contracts  for  the  sale  of 
property;  and  the  principle  which  governs  the  case,  though  it  is  in 
some  instances  of  .difficult  application,  and  leads  to  refined  dis- 
tinctions, is  the  following,  namely,  that  if  the  representation  made  be 
one  which  can  be  made  good,  the  party  to  the  contract  shall  be  com- 
pelled, or  may  be  at  liberty,  to  do  so ;  but  if  the  representation  made 
be  one  which  cannot  be  made  good,  the  party  deceived  shall  be  at 
liberty,  if  he  pleases,  to  avoid  the  contract  Thus,  if  a  man  misre- 
presents the  tenure  or  situation  of  an  estate,  as  if  he  says  an  estate 
is  freehold  which  proves  to  be  copyhold  or  leasehold,  or  if  he  describes 
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it  as  situate  within  a  mile  of  some  particular  town,  when,  in  truth, 
it  is  several  miles  distant,  such  a  misrepresentation  of  it,  if  it  cannot 
be  made  true,  would,  at  the  option  of  the  party  deceived,  annul  the 
contract ;  but  if  the  property  be  subject  to  encumbrances  concealed 
from  the  purchaser,  the  seller  must  make  good  his  statement  and  re- 
deem those  charts.  And,  even  in  the  cAses  where  the  property  is 
subject  to  a  smedl  rent  not  stated,  or  the  rent  of  it  is  somewhat  less 
than  it  was  represented,  and  the  court  does  not  annul  the  conlaract, 
but  compels  the  seller  to  cdlow  a  sufficient  deduction  from  the  pur- 
chase-money, it  does  so  on  this  principle,  that  by  these  means  be,  in 
fact,  makes  good  his  representation,  and  that  the  statement  made  was 
not  such  as  in  substance  deceived  the  purchaser  as  to  the  natdre  and 
quality  of  the  thing  he  bought 

With  respect  to  the  character  or  nature  of  the  misrepresentation  it- 
self, it  is  clear  that  it  may  be  positive  or  negative;  that  it  may  consist 
as  much  in  the  suppression  of  what  is  true,  as  in  the  assertion  q[ 
what  is  false ;  and  it  is  almost  needless  to  add,  that  it  must  af^pear 
that  the  person  deceived  entered  into  the  contract  on  the  faith  of  it. 
To  use  the  expression  of  the  Roman  law,  so  much  commented  upon 
in  the  argument  before  me,  it  must  be  a  representation  dans  locum 
cotUracttUj  that  is,  a  representation  giving  occasion  to  the  contract,  the 
proper  interpretation  of  which  appears  to  be  the  assertion  of  a  fact  on 
which  the  person  entering  into  the  contract  relied,  and  in  the  absence 
of  which  it  is  reasonable  to  infer  he  wpuld  not  have  entered  into 
it ;  or  the  suppression  of  a  fact,  the  knowledge  of  which  it  ia  rea- 
sonable to  infer  would  have  made  him  abstain  from  the  contract 
altogether. 

The  application  of  these  principles  remedns  to  be  consideied*  I 
entertain  no  doubt  that  the  persons  who  take  shares  in  the  formation 
of  a  company,  and  the  directors  who  form  it,  are  contracting  parties 
to  whom  the  principles  I  have  stated  are  applicable,  and  the  pro- 
spectus issued  by  the  directors  is  a  representation  quw  dot  locum  com-* 
tractui.  The  plaintifF  and  the  defendants  stand  in  the  relation  of 
shareholders  and  directors ;  the  representation  which  created  it  was 
a  prospectus  issued  on  the  5th  of  June,  1845.  I  have  to  consider, 
therefore,  whether  the  prospectus  so  issued  contains  such  representa- 
tion or  such  suppression  of  existing  facts,  as,  if  the  real  truth  had 
been  stated,  it  is  reasonable  to  believe  the  pledutifT  would  not  have 
entered  into  the  contract :  that  is,  that  he  would  not  have  taken  the 
shares  which  were  allotted  to  him,  and  those  which  be  purchased  in 
the  course  of  that  year.  For  this  purpose  what  passed  subsequently 
to  the  issuing  of  the  prospectus  has  no  bearing  on  the  question,  ex- 
cept so  far  as  it  may  throw  a  light  on  the  acts  of  the  defendants  in 
issuing  the  prospectus,  and  of  the  plaintiff  in  taking  shares  on  the 
faith  of  it  The  complaint  of  the  plaintiff  is,  that  the  prospectus 
was  deceptive  both  by  the  suppression  of  what  was  true,  and  the 
suggestion  of  what  was  false :  first,  because  it  omitted  an  agreement 
which  had  been  entered  into  between  the  directors  and  Mr.  Chantrell, 
which  was  subsequently  confirmed  by  them ;  secondly,  because  it 
omitted  to  state  that  the  directors  had  appropriated  to  themselves  not 
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less  than  20,000  shares;  thirdly,  because  it  omitted  to  state  that 
4,000  shares  had  been  allotted  to  Mr.  Chantrell;  and,  lastly,  because  * 
it  contained  a  positive  misrepresentation  in  asserting  that  the  grant 
and  all  the  benefits  arising  from  it  had  been  transferred  to  the  com- 
pany, subject  to  the  reservation  in  favor  of  the  fondateurs  subse- 
quently mentioned  in  the  prospectus,  and  which  reservation  is  there 
stated  to  be  a  commission  of  3/,  per  cent,  on  the  capital,  while,  in 
fact,  under  the  agreement  with  Mr.  Chantrell  a  further  charge  of  4/. 
per  cent  on  the  whole  capital  had  been  created  in  his  favor. 

The  objection  to  the  honesty  of  the  prospectus,  on  the  ground  that 
it  contained  no  mention  of  the  shares  allotted  to  the  directors,  or  of 
those  allotted  to  W.  D.  Chantrell,  does  not  appear  to  be  sustainable. 
It  is  difficult  to  say  what  might  not  avoid  a  contract,  if  the  absence 
of  stating  what  shares  had  been  previously  alloted  to  various  persons 
connected  with  the  undertaking  would  necessarily  have  produced  this 
effect.  I  am  far  from  stating  that  such  concealment  might  not  in 
some  cases  become  material,  where  it  is  connected  with  other  facts 
indicative  of  fraud,  and  probably  more  so  in  the  case  where  the 
directors  had  taken  too  few,  than  where  they  had  reserved  to  them- 
selves too  many  shares.  But,  in  the  present  case,  I  am  convinced  by 
the  evidence  that  the  directors  (who  were  all  of  them  at  that  tijne 
gentlemen  possessed  of  •considerable  means)  took  these  shares  bond 
fide,  and  that  their  conduct  in  so  doing  cannot  be  imputed  to  them 
as  a  fraud,  and  that  the  statement  of  that  fact  would  not  have  in- 
duced any  person,  otherwise  desirous  of  becoming  a  shareholder,  to 
abstain  from  taking  shares.  It  is  obvious  also  that,  in  the  exercise 
of  their  known  discretion  as  directors  of  the  company,  they  might, 
subsequently  to  their  issuing  the  prospectus,  have  allotted  what  shares 
they  pleased  to  themselves  or  to  others.  If  they  did  so  improperly, 
and  by  reason  thereof  this  company  has  fallen  into  difficulties,  or  has 
become  less  profitable  than  might  otherwise  have  been  expected,  it  is 
possible  that  they  may  be  accountable  to  the  shareholders  as  directors, 
inasmuch  as  in  that  character  they  are  bound  to  do  the  best  in  their 
power  for  the  shareholders  towards  whom  they  stand  in  a  fiduciary 
relation.  But  that  is  not  the  frame  of  this  suit,  and  upon  this  point 
I  purposely  express  no  opinion.  It  is  material  to  bear  in  mind 
throughout  the  consideration  of  this  case,  that  the  suit  is  framed 
to  annul  the  contract,  and  not  to  make  the  defendants  answerable 
for  their  conduct  under  it.  It  repudiates  the  contract  altogether.  It 
does  not  seek  to  enforce  the  performance  of  the  duties  which  attach 
to  the  defendants  on  the  footing  of  that  contract.  The  question, 
therefore,  on  this  objection  is,  whether  the  number  of  shares  allotted 
or  agreed  to  be  allotted  by  the  directors  to  themselves  and  W.  D. 
Chantrell  for  persons  in  Belgium  was  a  fact  so  material  to  the  suc- 
cess of  the  undertaking  that  a  knowledge  of  it  was  a  matter  which 
the  directors  were  bound  to  communicate  to  the  public  to  enable 
them  to  come  to  a  sound  conclusion  as  to  the  probable  success  of  the 
undertaking  in  which  they  were  invited  to  take  a  part.  I  am  of 
opinion  that  it  was  not,  and  that  the  absence  from  the  prospectus  of 
all  information  upon  this  subject,  although  coupled  with  the  state- 
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ment  of  the  10,000  shares  allotted  to  the  Sambre  and  Meuse  Railway 
Company,  is  not  sufficient  to  enable  any  person  to  whom  shares  were 
allotted  to  avoid  the  contract  on  the  ground  of  such  suppressioD. 
On  the  contrary,  I  believe  the  circumstance,  that  so  many  shares  had 
been  taken  bond  fide  by  gentlemen  of  character  and  property,  would 
have  added  to  the  desire  of  the  public  to  become  allottees  of  the 
remaining  shares. 

The  other  two  objections  made  to  the  honestv  of  the  prospectus 
resolve  themselves  into  one,  namely,  the  concealment  of  the  agree- 
ment with  Mr.  Chantrell :  first,  by  the  absence  of  any  statement 
respecting  it ;  and,  secondly,  by  the  assertion  of  a  statement  inferen- 
tiaUy  negativing  the  existence  of  ieiny  such  agreement  This  is,  in 
truth,  the  material  question  in  the  cause,  and,  accordingly,  this  it  is 
to  which  the  principal  arguments  have  been  directed.  To  arrive  at  a 
conclusion  on  this  subject,  I  think  it  proper  to  consider  in  what  rela- 
tion the  .directors  and  Mr.  Chantrell  stood  to  each  other  at  the  time 
when  this  prospectus  was  issued ;  and  I  shall  for  this  purpose  state 
the  facts  as  they  appear  to  be  established  by  the  evidence,  —  and  I  do 
this  the  rather  because  by  so  doing  I  shall  express  my  opinion  on  the 
result  of  that  evidence  regarding  which  there  has  been  much  discus- 
sion. Although  in  some  places  it  is  imperfect,  and,  therefore,  ob- 
scure, yet  there  is  not  any  contradiction  in  the  testimony  given, 
whether  oral  or  written. 

On  the  28th  of  March,  Mr.  Chantrell,  who  held  an  official  situation 
i|i  Belgium  as  Inspector  of  Railways,  a9certained  that  the  Belgian 

fovernment  intended  to  propose  the  formation  of  a  railway  in  West 
landers.  On  that  day  he  had  an  interview  with  Mr.  Fearon,  who 
was  then  at  Brussels,  and  proposed  to  him  to  take  up  a  scheme  for 
the  formation  of  the  line  in  conjunction  with  W.  P.  Richards,  to 
which  Mr.  Fearon  appears  to  have  given  a  favorable  but  not  a  defi- 
nite answer.  On  the  6th  of  April  Mr.  Chantrell  made  an  arange- 
ment  with  Mr.  Maertens  to  prevent  any  competition  from  that 
gentleman,  who  had  entertained  the  same  project,  and  had  applied 
to  the  government  for  that  purpose  the  year  before,  and  with  whom 
Mr.  Chantrell  thought  it  important  to  make  an  arrangement,  because 
Mr.  Maertens  was  supposed  to  have  claims  upon  the  government  by 
reason  of  their  having  taken  from  him,  and  constructed  as  a  govern- 
ment line,  a  former  railway  projected  by  him,  compensation  for  the 
loss  of  which  project  had  been  refused  to  him  by  a  narrow  majority 
of  the  chambers.  On  the  7th  of  April,  Mr.  Chantrell  applied  to  M. 
A.  Deschamps,  the  Minister  of  Public  Works  in  Belgium,  and  asked 
to  be  allowed  to  have  the  exclusive  right  of  forming  the  proposed 
line.  The  letter  by  which  this  application  was  made  is  not  fortk- 
coming ;  but  upon  the  result  of  the  evidence,  it  appears  reasonably 
clear  that  Mr.  Chantrell  did  not  apply  to  form  a  line  which  was  set  out 
or  proposed  in  that  letter,  but  that  he  applied  for  the  right  of  forming 
the  line  then  in  contemplation  by  the  government,  and  I  also  thioR 
it  clear  that  in  this  application  he  stated  to  the  minister  that  Mr. 
Richards  and  Mr.  Fearon  would  assist  him  in  the  formation  of  the 
line,  the  names  of  those  gentlemen  being  known  to  the  minister  in 
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consequenc^  of  their  connection  with  the  Sambre  and  Meuse  Railway. 
The  following  is  the  account  which  Mr.  Chantrell  gives  of  this  in  a 
letter  to  Mr.  Fearon,  the  following  day: — "I  wrote  immediately  to 
Mr.  Deschamps  stating  that  I  had  come  to  an  arrangement  with  Mr. 
Maertens,  whose  demand  was  made  in  March,  1844,  and  to  examine 
whose  project  an  engineer  des  Fonts  ei  ChaussSes  was  appointed  by 
Arrets  MinistSriely  dated  the  22d  April,  1844,  and  that  I  was  ready 
to  make  a  deposit  as  soon  as  the  line  should  be  agreed  on ;  stating 
further,  to  give  weight  to  the  application,  that  it  was  made  in  con- 
nection with  you." 

The  course  by  which  matters  of  this  description  are  conducted  in 
Belgium  is  explained  by  the  minister  in  his  evidence,  and  is  to  this 
effect :  "  When  the  author  of  a  project  on  an  application  for  a  con- 
cession submitted  a  proposal  to  the  government,  I  caused  it  to  be 
studied  in  the  first  place  by  the  state  engineers,  and  where  I  had  the 
conviction  of  the  public  utility  of  the  project  and  the  possibility  of  its 
execution,  I  said  to  the  applicant,  form  a  serious  company,  offering 
moral  and  financial  guarantees  for  a  good  execution,  and  I  am  ready 
to  sign  a  convention  with  you,  and  that  company  to  be  submitted  to 
the  ratification  of  the  chambers.  This  is  what  must  have  passed  in 
the  previous  negotiation  with  Mr.  Chantrell :  besides  this,  I  have  no 
particular  recollection  of  it"  No  answer  in  writing  was  given  to  this 
application  of  the  7th  of  April  by  the  minister  to  Mr.  Chantrill.  On 
the  8th  of  April  Mr.  Chantrell  wrote  to  Mr.  Fearon,  informing  him 
of  his  application  to  the  minister,  and  urging  him  to  take  up  the 
concern.  On  the  9th  of  April  Mr  Chantrell  wrote  again  to  Mr. 
Fearon  urging  his  concurrence  and  application  to  the  government, 
and  stated  that  he  had  received  certain  intelligence  that  it  was  the 
intention  of  the  minister  to  demand  the  needful  authority  from  the 
chambers  during  the  then  session.  This  letter  then  gives  many  rea- 
sons and  statistical  details  to  induce  him  to  join  in  the  project,  and  to 
prevail  upon  Mr.  Richards  to  do  the  like.  Up  to  this  time  Mr.  Chan- 
trell had  received  no  intimation  of  the  minister's  intention,  but  on  the 
10th  of  April,  Mr.  Chantrell  had  an  interview  with  M.  Deschamps. 
At  this  interview  it  was  contended  by  the  plaintiffs  that  the  minister 
promised  to  Chantrell  the  exclusive  right  of  forming  the  line.  On 
the  part  of  the  defendants,  or  at  least,  on  behalf  of  Sir  Edward  Ryan, 
this  was  denied  ;*  and  it  was  urged  that  no  promise  was  given  by  the 
minister  to  any  one  until  the  18th  of  April,  when  it  was  given  to  T. 
Sopwith.  The  account  which  Mr.  Chantrell  gives  of  this  interview 
in  his  letter  of  the  10th,  written  on  the  same  day  and  after  the  inter- 
view, is  ambiguous.  It  is  to  this  effect,  "  I  beg  to  confirm  the  con- 
tents of  njy  previous  letters  of  the  8th  and  9th  inst.  I  have  this 
morning  seen  the  minister,  who  has  authorized  me  to  see  the  govern- 
ment engineer  upon  the  subject  of  the  line  I  pointed  out  to  you  yes- 
terday. The  only  serious  competition  it  appears  is  the  persons  1 
mentioned,  (Drapier  &  Co.,)  for  a  line  firom  Ypres  per  Menin  to  Cour- 
tmi,  a  distance  of  eighteen  miles.  He  intends  to  present  this  subject 
in  a  day  or  two ;  but  as  no  discussion  will  take  place  for  a  few  days, 
ve  shall  have  time  to  prepare,  and  he  will  not  object  to  an  amend- 
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ment  being  proposed  to  add  any  other  line  to  the  aforesaid  I  there- 
fore go  to  Tournai  immediately,  hope  to  arrange  matters  with  the 
engineers  to-morrow,  and  leave  Ostend  for  London  on  Sunday 
evening,  where  I  hope  to  see  you  early  on  Monday  morning.  In  the 
mean  time  a  letter  to  the  minister  from  you  would  be  of  service  if . 
only  to  say  the  business  is  under  consideration."  The  minister,  in  his 
evidence,  is  unable  to  remember  what  has  occurred ;  but  I  am  of 
opinion  that  at  this  interview  the  usual  conditional  promise  men- 
tioned in  the  evidence  of  the  minister  as  the  ordinary  course  of  pro- 
ceeding was  given  to  Mr.  Chantrell  by  the  minister,  in  the  belief  that 
Mr.  Chantrell  was  applying  on  behalf  of  Mr.  Fearon  and  Mr.  Richards 
as  well  as  himself.  I  have  arrived  at  this  conclusion,  because  it  is 
positively  sworn  by  Mr.  Chantrell,  that  such  a  promise  was  made  in 
the  early  part  of  April,  and  because  he  also  swears  that  he  positively 
so  stated  to  Mr.  Richards  and  Mr.  Fearon,  in  London,  in  his  interview 
with  them  on  the  14th  of  April,  and  this  is  not  denied  by  any  con- 
trary evidence. 

As  soon  as  Mr.  Chantrell  had  obtained  this  promise  he  set  out  for 
England,  waiting  on  the  road,  as  he  stated  in  his  letter  I  have  just 
read,  and  arrived  in  London  on  the  13th  of  April.  On  the  14th  he 
had  two  interviews  with  Messrs.  Richards  and  Fearon,  the  result  of 
which  was,  that  they  were  favorably  disposed  to  take  up  the  line,  and 
that  they  would  send  Mr.  Richards  and  Mr.  Sopworth,  an  engineer, 
over  to  Belgium  to  examine  the  whole  matter  in  case  they  took  up 
the  scheme,  and  Mr.  Chantrell  was  to  have  the  contract  for  the 
formation  of  the  line.  On  the  following  day,  the  15th  of  April,  Mr. 
Chantrell  returned  to  Brussells,  and  on  the  same  day,  Mr.  Richards 
and  Mr.  Fearon  gave  instructions  to  Thomas  Sopwith,  who,  in  pur- 
suance of  those  instructions,  went  to  Brussels,  where  he  arrived  on 
Thursday  the  17th  of  April.  On  that  day  he  had  a  long  interview 
with  Mr.  Chantrell,  and  afterwards  saw  Mr.  Babb^,  the  secretary  of 
the  minister.  On  the  following  morning,  the  18th,  he  had  an  inter- 
view with  the  minister,  M.  Deschamps  himself,  early  in  the  morning, 
in  the  presence  of  Mr.  Chantrell.     M.  Deschamps  referred  him  to  ftfi. 

L ,  the  government  engineer.     Mr.  Sopwith  spent  the  greater  part 

of  the  day  in  considering  the  plan  of  the  government  and  the  possible 
improvements  therein,  and  having  determined  upon  the  hne  and 
course  of  railway  which  he  considered  best,  he  attended  the  minister's 
at  a  second  interview  about  7  o'clock  in  the  evening  of  the  same  day, 
when  Mr.  Chantrell  was  not  present,  although  he  accompanied  him 
to  the  door.  At  this  interview,  after  a  long  discussion  with  the 
minister,  and  government  engineer,  Mr.  Sopwith's  altered  plans  were 
adopted,  and  it  was  agreed  that  a  grant  should  be  made  for  the  for- 
mation of  the  railway,  according  to  the  lines  then  suggested.  Very 
soon  after  the  close  of  this  interview,  and  late  in  the  same  evening,  a 
third  interview  was  had  with  the  minister  for  the  purpose  of  settling 
who  were  to  be  the  concessionaires  or  grantees  of  the  lines  so  settled. 
At  this  interview  Mr.  Chantrell  was  present  At  Mr.  Sopwith's 
desire  and  request,  the  grant  was  made  to  Mr.  Richards  and  Mr. 
Fearon,  and  at  Mr.  Chantrell's  request  his  own  name  was  inserted  as 
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one  of  the  concessionaires.  The  same  night,  after  all  had  been  con- 
cluded, Mr.  Sopwith  wrote  to  Mr.  Richards  informing  him  of  what 
had  taken  place,  and  he  wrote  again  the  further  particulars  to  Mr. 
.Richards  early  in  the  morning  of  the  following  day,  the  19th  of  April 
•  Subsequently,  on  the  19th,  an  interview  took  place  with  the  minister, 
at  which  Mr.  Chantrell  was  present,  when  the  terms  of  the  provi- 
Bional  convention  were  settled;  and,  the  following  day  being  Sunday, 
on  Monday  the  Slst  of  April  the  provisional  convention  was  signed. 

On  the  23d  of  April  the  defendant,  Lewis  Cubitt,  arrived  at  Brussels 
with  the  money  necessary  to  make  the  deposit,  and  with  a  written 
request  to  insert  his  own  name  and  that  of  Mr.  Hayter  as  concession- 
aires. Mr.  Cubitt  had  received  oral  instructions  from  Mr,  Richards, 
and  further  instructions  in  writing  which  had  followed  him  to  Bel- 
gium, and  in  which,  referring  to  the  arrangement  with  Mr.  Chantrell, 
he  says,  he  ought  to  have  added  that,  in  case  the  estimate  came  out  at 
a  figure  which  Mr.  Chantrell  thought  too  low,  he  was  to  be  able  to 
decline  taking  the  contract,  and  in  lieu  of  his  interest  in  the  grant  to 
receive  a  sum  of  money.  On  the  day  of  Mr.  Cubitt's  arrival,  an  in- 
terview took  place  between  him  and  Mr.  Chantrell  as  to  Mr.  Chan- 
trell's  name  appearing  in  the  grant,  and  Mr.  Chantrell  wrote  a  letter 
to  Mr.  Cubitt,  which,  except  the  postscript,  was  dictated  by  Mr. 
Cubitt,  and  which  was  to  this  effect :  "  Sir,  As  you  are  one  of 
Mr.  Richards's  party  for  carrying  out  the  railways  in  West  Flanders 
about  to  be  conceded  by  the  Belgian  govefnment,  and  have  brought 
over  the  deposit  money  of  40,000/.,  or  1,000,000  francs,  I  have  to  state 
to  you  that,  although  my  name  has  been  inserted  as  one  of  the 
grantees  of  the  provisional  concession,  I  shall  consider  it  to-be  in- 
serted and  remain  only^  nominaUy,  but  to  all  intents  and  purposes  for 
the  advantage  of  Mr.  Richards,  Mr.  Fearon,  Mr.  Hayter  and  yourself, 
upon  the  condition,  namely,  that  the  contract  for  purchasing  the 
necessary  land  and  making  the  lines  of  railway  in  the  said  conces- 
sion be  entered  into  between  yourself  and  me  for  the  whole  of  the 
required  land,  works,  and  working  stock,  upon  terms  to  be  mutuaUy 
agreed  between  ourselves  and  the  engineer  of  the  undertaking,  based 
upon  the  estimates  of  the  Belgian  government  engineer.  I  shall  also 
expect  an  allotment  of  shares  to  meet  services,  &a,  offered  by  parties 
towards  the  obtaining  of  the  concession,  the  number  not  to  exceed  in 
any  case  4,000  to  satisfy  aU  parties.  I  remain,  sir,  your  obedient, 
humble  servant,  W.  D.  ChantrelL  P.  S.  To  the  above  I  feel  it  neces- 
sary to  add,  that  I  have  clearly  understood  in  London  from  Messrs. 
Richards  and  Fearon  that  they  preferred,  •  as  I  should  myself,  my 
becoming  their  general  agent  for  the  making  of  the  railway,  receiving 
a  certain  per  centage  upon  the  whole  concern.  Mr.  Sopwith  also 
urged  upon  me  the  propriety  of  such  an  arrangement,  and  I  have  no 
doubt  but  we  should  have  come  to  some  arrangement  to  that  effect 
had  he  remained  a  few  days.  I  am  still  of  opinion  that  it  will  be  to 
the  advantage  of  the  concern,  and  can  only  sky  that  I  am  still  ready 
to  enter  into  such  an  arrangement"  And  at  the  same  time  he  wrote 
a  letter  to  Richards  explaining  the  reasons  of  his  having  written  such 
a  letter,  which  was  answered  by  Richards  on  the  25th  of  April.  Mr. 
VOL.  XIX.  34 
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Chantrell  in  his  letter  uses  these  words,  "  As  I  have  got  the  concession 
proposed."  And  this  is  not  disputed  by  Richards  in  his  answer. 
Without  referrinc;  to  the  correspondence  in  greater  detail,  it  may  be 
described  as  explaining  and  confirming  the  nature  of  the  relations 
which  Mr.  Chantrell  held  towards  the  project,  which  is  to  be  proved 
from  the  rest  of  the  evidence,  and  which  may  be  stated  thus :  It  is 
established  that  Chantrell  had  been  very  influential  in  obtaining 
the  grant  of  the  railway,  and  that  he  had  on  the  10th  of  April, 
obtained  the  usual  conditional  promise  of  it,  and  that  he  had  obtained 
that  promise  in  answer  to  an  application  made  for  it  on  behalf  of 
Messrs.  Fearon  and  Richards  as  well  as  himself,  and  that  the  names  of 
those  gentlemen  had  considerable  weight  in  inducing  the  minister  to 
make  that  promise.  On  the  24th  of  April,  1845,  the  names  of  Mr. 
Hayter  and  Mr.  Cubitt  were  inserted  as  concessionaires  with  the  ori- 
ginal grantees.  The  grant  was  confirmed  by  the  chambers,  and  duly 
signed  by  the  king  in  the  early  part  of  the  month  of  May  following. 

The  next  matter  considered  by  Mr.  Chantrell  and  the  defendants 
as  concessionaires  was  to  determine  in  what  situation  Mr.  CbantreD 
was  thereafter  to  stand  in  relation  to  the  project,  and  how  he  was  to 
be  remunerated  for  the  trouble  and  exertions  he  had  used  in  obtain- 
ing the  grant,  and  what  may  be  properly  called  (to  use  one  of  the 
expressions  used  by  Mr.  Richards)  his  interest  in  it  Considerable 
discussion  took  place  on  this  subject  It  was  at  first  proposed  that 
he  should  be  the  contractor  for  the  formation  of  the  railway,  accord- 
ing to  the  arrangement  entered  into  in  London  on  the  14th  of  April, 
1845,  in  which  he  was  to  have  the  contract  based  on  the  estimate  of 
the  government  engineer  of  the  cost  of  forming  the  line.  This  was, 
however,  abandoned,  and  the  discussion  finally  resulted  in  the  sign- 
ing of  the  two  agreements  in  question.  They  both  bear  date  the  r2th 
of  May,  1845.  They  are  both  made  between  the  same  parties,  namely, 
W.  P.  Richards  and  Lewis  Cubitt,  on  behalf  of  themselves,  and  W. 
G.  Hayter  and  J.  P.  Fearon  on  the  one  part,  and  W.  D.  ChanlieU  on 
the  other  part  By  the  first  of  these  agreements,  it  was  contracted 
that  Mr.  Chantrell  should  superintend  and  manage,  as  agent  of  the 
directors,  the  construction  of  all  works  connected  with  the  railway, 
purchasing  lands  and  materials  for  working  the  line,  and  doing  all 
other  matters  necessary  to  the  protection  of  the  railway  for  traffic 
under  the  direction  of  the  directors :  and  in  consideration  of  such 
services  so  to  be  performed  to  the  satisfaction  of  the  directors,  and  in 
consideration  also  of  services  already  performed,  it  was  agreed  that 
Mr.  Chantrell  should  receive  41.  per  cent  on  all  sums  so  expended 
under  such  superintendence,  with  the  approbation  of  the  directors  for 
the  purposes  above  mentioned,  the  amounts  to  be  paid  to  Mr.  Chan- 
trell from  time  to  time  on  the  current  expenditure  as  the  works  are 
paid  for.  It  is  also  agreed  that  the  directors  are  to  have  full  control 
over  the  expenditure  in  the  construction  of  the  works.  By  the  second 
of  these  instruments  it  is  further  agreed  that  if  the  expenditure  should 
fedl  short  of  2,800/.  per  mile  for  the  formation  of  the  line,  and  of 
1,800/.  per  mile  for  the  working  stock,  which  was  the  calculated  cost, 
Mr.  Chantrell  should,  in  that  case,  receive  lOL  per  cent  on  the  saving 
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80  made.  It  was  thereby  further  agreed,  that  the  4,000  shares  ahready 
mentioned  were  to  be  allotted  to  him,  to  be  disposed  of  among  per- 
sons in  Belgium ;  and  that  the  deposit  on  the  shares  should  be  con- 
sidered as  a  first  instalment  on  what  should  become  due  to  him  in 
respect  of  the  Al  per  cent,  or  10/.  per  cent  he  was  to  receive  on  the 
final  agreement ;  and  that  when  the  lines  were  sufficiently  advanced 
to  be  opened  either  in  whole  or  in  part,  Mr.  Chantrell  should,  in  the 
character  of  Direcieur  geranty  organize  the  whole  of  the  servants  of 
the  company  at  a  fixed  salary  not  exceeding  500/.  per  annum,  and  as 
a  security  for  the  due  execution  of  his  trust,  he  was  to  be  the  holder 
of  not  less  than  100  shares  in  the  undertaking. 

The  question  is  whether,  in  the  circumstances  which  I  have  de- 
tailed, the  absence  from  the  prospectus  of  all  mention  of  this  agree- 
ment, coupled  with  the  statement  '^  that  the  whole  benefit  of  the 
undertaking  beyond  the  3/.  percent  given  to  the  fondateurs  was  trans- 
ferred to  the  shareholders,"  is  such  a  misrepresentation  as  entitles  the 
plaintiff  to  cancel  the  obligation  entered  into  on  the  faith  of  that 
prospectus.  On  behalf  of  the  plaintiff,  it  is  contended,  that  the 
arrangement  was,  in  trath,  the  purchase  of  the  undertaking  from  Mr. 
Chantrell  at  the  price  of  4/.  per  cent  upon  the  gross  cost  of  it ;  and 
that  it  was  a  fraud  to  conceal  from  the  persons  solicited  to  become 
shareholders  so  material  a  circumstance,  which  was  analogous  to  a 
species  of  rent  or  a  charge  of  32,000/!.  on  the  line,  which  must  seri- 
ously have  affected  the  probable  success  of  the  concern.  On  the 
other  hand,  the  defendants  contend  that  Mr.  Chantrell  was  the  mere 
agent  or  servant  of  the  company ;  that  he  simply  agreed  to  perform 
such  services  as  must  have  been  performed  by  some  one,  and  that  4/. 
per  cent  on  the  gross  expenditure  of  800,000/.,  large  as  it  may  seem, 
was  only  a  fair  remuneration  for  the  duties  which  Mr.  Chantrell  had 
to  perform,  having  regard  to  his  peculia^  abilities  and  fitness  for  this 

Eurpose ;  and  that,  even  if  his  previous  services,  or,  what,  in  one  of 
is  letters,  Mr.  Richards  calls  bis  <<  bringing  out  of  the  line,"  was  part 
of  the  consideration  for  his  being  so  employed,  it  do«s  not  then  fol- 
low that  his  remuneration  is  excessive ;  that  the  circumstance  that  a 
person  is  employed  in  his  own  business  at  the  fair  market  rate  at 
which  such  employment  can  be  purchased,  is  a  benefit  for  which  per- 
sons will  take  great  pains  and  use  vast  exertions,  and  that  it  is  every 
day's  experience  that  solicitors  and  engineers  will  undelrgo  much 
labor  and  incur  great  expense  in  the  hope,  and  with  the  expectation, 
of  being  able  to  form  a  company  for  the  construction  of  a  railway, 
&C.,  with  no  other  object  than  the  prospect  of  being  employed  at  a 
fair  scale  of  remuneration  for  the  performance  of  such  duties  as  they 
are  competent  to  perform,  and  which  must  be  performed  by  some  one ; 
and  they  refer,  as  evidencing  the  bona  fides  of  the  directors  in  this 
matter,  to  the  fact,  that  when  it  was  proposed  to  reward  Mr.  Chantrell 
by  giving  him  the  contract  for  the  formation  of  the  line,  he  was  to 
take  it  at  the  estimate  of  the  government  engineer,  who  might  be  ex- 
pected to  state  a  fair  sum  for  the  purpose,  and  such  a  sum  as  they 
would  have  to  pay  to  whomsoever  they  might  have  to  employ.  They 
also  insist  it  is  shown  by  the  correspondence,  and  especially  by  the 
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letter  of  Mr.  Richards  to  Mr.  Cubitt  of  the  7th  of  May,  1845,  that 
their  intention  was  that  he  should  not  have  any  greater  remdneratioa 
than  he  could  have  obtained  if  he  were  to  become  the  contractor  for 
the  formation  of  the  line  at  a  fair  and  reasonable  estimate. 

A  careful  perusal  of  the  evidence  has  brought  me  to  a  conclnsioii 
that  the  services  to  be  performed  by  Mr.  Chantrell  must  have   been 
performed  by  some  one.     Sonie  competent  person  also  must   have 
been  employed  by  the  directors  to  superintend  and  manage  the  ex- 
penditure of  the  money  in  the  formation  of  the  line,  and  in  the  pur- 
chase of  the  working  materials,  and  some  competent  person  must 
have  been  employed  to  negotiate  with  the  proprietors  whose   land 
was  required  for  the  formation  of  the  line,  and  also  to  ascertain   that 
the  ostensible  proprietors  were  the  real  owners  of  the  land  conveyed, 
although  undoubtedly  the  different  tenure  of  land  and  the  system  of 
registration  prevailing  in  that  country,  would  render  that  latter  duty 
much  less  difficult  and  expensive  tlian  a  similar  duty  in  this  coun^. 
I  have  arrived,  therefore,  at  this  first  step :    that  the  duties  agreed 
to  be  performed  were  important  and  indispensable,  and  that  Mr.  Chan- 
trell was  peculiarly  well  fitted  to  perform  them.     It  was,  therefore,  the 
duty  of  the  directors  to  employ  such  a  person,  if  he  could  be  obtained 
at  a  fair  remuneration.     There  is  not  any  evidence  in  the  cause  on 
either  side  by  which  I  am  able   to  ascertain  the  fair  market  value  at 
which  the  services  of  a  gentleman,  as  competent  as  Mr.  Chantrell, 
could  have  been  obtained  in  Bdgium.     Assuming,  for  the  purpose  of 
considering  the  question,  that  the  remuneration  given  was  excessive 
and  exorbitant,  and  that  the  directors  had  so  managed  it,  that  the 
company  was  bound  to  pay  this  amount,  would  the  omission  to  com- 
municate this  to  the  public  be  a  ground  for  annulling  the  contract 
under  which  they  were  induced  to  accept  shares  ?     Referring  to   the 
principles  stated  at  the  outset  as  being  those  which  govern  cases  of 
this  nature,  I  am  of  opinion  that  it  cannot  have  that  effect     There 
was  not  the  suppression  of  a  fact  that  affected  the  intrinsic  value  of 
the  undertaking;    That  value  depended  on  the  line  of  the  projected 
railway,  the  population,  the  commercial  wealth,  and  traffic  of  the 
places  through  which  it  passed,  the  difficulties  of  the  construction, 
and  the  cost  of  the  land  required.     Extravagance  in  the  formation  of 
a  line  of  railway  is  a  question  of  liability  of  the  individual  directors 
to  the  shareholders,  but  not  a  ground  for  annulling  the  contract  be* 
tween  them.     If  the  services  to  be  rendered  by  IVfi".  Chantrell  were 
indispensable,  then  the  fact  that  such  services  must  be  obtained,  is 
implied  in  the  statement  of  the  principal  projector  for  the  formation 
of  a  railyray ;  and  the  only  question  that  arises  is  the  quantum  of  re- 
muneration which  ought  to  be  paid  for  such  services.     Assuming  that 
Mr.  Chantrell  had  been  a  mere  stranger  to  the  directors,  and  had  been 
engaged  by  them  under  agreements,  the  same  in  their  terms  as  those 
of  the  12th  of  May,  1845,  but  subsequent  in  date  to  the  issuing  of 
the  prospectus  and  the  formation  of  the  company,  could  any  question 
have  arisen  other  than  this,  what  sum  ought  to  be  allowed  to  the  di- 
rectors in  their  accounts  as  between  themselves  and  the  shareholders 
in  respect  of  this  payment  to  Mr.  Chantrell  ?     In  such  a  case  the  only 
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relief  which  this  court  could  have  given,  must  have  been  confined  to 
such  an  account  If  the  anangeraent  for  the  formation  of  the  line 
jia  made  before  the  prospectus  is  issued,  still  the  relief  afibrded  must 
be  the  same.  The  absence  of  all  statement  as  to  the  cost  by  which 
the  line  can  be  formed  means  this,  that  it  is  to  be  formed  and  the 
services  of  competent  persons  obtained,  at  such  fair  and  reasonable 
price  as  will  be  necessary  to  procure  such  services.  That  statement, 
whether  expressed  or  implied,  the  directors  shall  be  compelled  to  make 
good.  Without  that  statement,  the  ordinsury  trust  imposed  on  di- 
rectors in  their  relations  towards  their  shareholders  imposes  this  duty 
upon  them.  If,  indeed,  this  case  had  been  that  a  heavy,  irredeemable 
rental  was  at  all  events  charged  upon  and  payable  out  of  the  project 
either  to  the  Belgian  government  or  to  some  other  persons  in  addition 
to  the  cost  of  construction,  to  which  this  case  was  attempted,  in  w> 
gument,  to  be  assimilated,  the  case  might  have  been  different,  because 
then  the  omission  would  have  been  of  something  afiecting  the  value 
of  the  undertaking,  inherent  to  and  inseparable  from  it,  and  an  ad- 
dition to  the  expense  of  the  formation  of  the  line  which  could  not  be 
known  unless  by  express  statement ;  but  the  costs  of  formation  are 
known  by  every  one  to  be  inseparable  from  the  project,  and  if  these 
services  were  indispensable,  they  were  a  part  of  the  cost 

It  is  urged,  no  doubt  correctly,  that  if  the  undertaking  were  bound 
by  this  contract,  and  the  directors  were  unable  to  make  good  to  the 
shareholders  the  amount  improperly  expended,  the  value  of  the  under- 
taking itself  would  be  permanently  afifected  by  the  arrangement,  and 
that  the  shareholders  ought  not  to  be  compelled  to  take  the  indem- 
nity of  the  directors.  I  think  it  is  unnecessary  to  discuss  to  what 
extent,  in  cases  of  improvident  or  improper  contract  entered  into  by 
directors  for  the  construction  of  a  line  before  the  issuing  of  the  pro- 
spectus, the  company  would  be  bound,  or  how  far  the  responsibility 
of  the  directors  would  or  would  not  be  treated  as  a  suflScient  indem- 
nity to  the  shareholders.  It  is  sufficient  to  say,  in  this  case,  that  the 
caution  money  deposited  would  have  been  found  amply  sufficient  to 
secure  the  repayment  of  any  excess  of  expenditure  which,  under  the 
contract,  Mr.  Chantrell  was  entitled  to  receive  beyond  the  price  for 
which  his  services  ought  to  have  been  remunerated,  and  that  all  the 
shares  and  property  in  the  company  would  also  have  been  liable  for 
this  purpose.  Nor  is  it  clear  that  any  indemnity  would  have  been 
required,  as,  if  the  court  had  considered  that  the  defendants  were 
bound  to  pay  Mr.  Chantrell,  and  they  did  so,  the  shareholders  would 
be  exonerated. 

It  is  urged,  on  behalf  of  the  plaintiff,  that  the  transaction  must  be 
viewed  in  this  light,  namely,  that  the  first  four  defendants  had  pur- 
chased the  scheme  from  tit.  Chantrell,'  and  had  sold  it  to  the  com- 
pany. If  this  were  the  transaction,  it  would  have  been  analogous 
to  the  case  where  one  person  sells  a  property  which  he  has  himself 
bought,  on  which  the  original  vendor  has  a  lien  for  his  unpaid  pur- 
chase-money. The  second  purchaser  could  pot  avoid  his  contract  by 
reason  of  his  lien ;  all  that  he  could  require  would  be  that  the  pro- 
perty should  be  conveyed  to  him  free  from  any  such  lien,  which,  in 
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this  case,  would  be  that  the  directors  should  exonerate  the  under- 
taking from  the  price  due  to  Mr.  Chantrell  as  the  cxtDdition  of  his 
selling  it     But  this  is  not  a  correct  view  of  the  result  of  the  evideoce. 

It  is  urged  that  it  is  but  fair  to  assume  that  a  considerable,  or  at 
least  some,  portion  of  the  price  paid  to  Mr.  Chantrell  is  attributabfe 
to  his  position  with  regard  to  the  undertaking,  from  the  promise  be 
had  obtained  from  the  minister,  the  advantage  of  which  was  secnred 
to  him  by  his  being  concessionaire ^  and  that  his  interest  in  the  line, 
as  it  is  called  in  Mr.  Richards's  letter,  is  treated  throughout  as  a  thing 
to  be  paid  for.  The  evidence,  as  I  have  already  said,  does  not  enable 
me  to  come  to  a  satisfactory  conclusion  as  to  what  was  a  fair  and 
reasonable  price  to  be  paid  to  Mr.  Chantrell  for  his  services  as  distin- 
guished from  his  interest  in  the  grant  The  sum  to  be  paid  to  him, 
undoubtedly  appears  to  be  large ;  but  I  am  not  aware,  nor  does  the 
evidence  supply  the  information,  what  expenses  he  may  be  obliged 
necessarily  to  incur  for  the  purpose  of  performing  it  Such  expenses 
would  be  undoubtedly  very  large  in  this  country,  and  they  may  pos- 
sibly be  considerable  in  Belgium.  Some  expenses  there  most  have 
been ;  apd  as  to  this,  I  am  informed  that  the  books  of  the  company 
which  are  in  evidence,  contain  no  items  of  charge  against  the  com- 
pany ;  but  this  is  a  fact  which  I  have  not  myself  verified  by  the 
inspection  of  those  books.  But  whatever  weight  may  be  justly 
attributable  to  the  argument  derived  from  this  circumstance,  it  can- 
not vary  the  result  to  which  I  must  come  on  this  frame  of  suit  To 
the  extent  that  the  price  is  a  fair  remuneration  for  the  services  of  Mr. 
Chantrell,  the  plaintiff  had  no  cause  for  complaint  To  the  extent 
that  the  price  exceeds  that  amount,  it  is  a  matter  to  be  questioned 
and  set  right  in  a  suit  io  make  the  defendants  account  in  their  cha- 
racter of  directors,  and  this  whether  that  excess  be  from  improper 
remuneration  of  those  services,  or  whether  it  is  the  price  paid  for  his 
abandonment  of  his  interest  in  the  line.  This  suit  is  not  framed  for 
that  purpose ;  and  if  it  were,  the  plaintiff  has  then  no  evidence  to 
show  how  such  price  ought  to  be  apportioned,  which  it  would  be 
incumbent  on  him  to  have  done,  if  the  services  to  be  performed  by 
Mr.  Chantrell  were  essential  to  the  railway,  and  could  not  be  obtained 
gratuitously. 

There  are  various  circumstances  which  confirm  my  opinion  that 
the  only  relief,  if  any,  which  in  this  case  could  properly  have  been 
asked,  would  have  been  not  to  annul  the  contract,  but  on  the  footing 
of  it  to  make  the  defendants  account  for  the  due  discharge  of  their 
duties  as  directors  to  the  shareholders  as  their  cestuis  que  trust.  I 
select  one  of  the  strongest,  and  one  which  convinces  me  that  the 
insertion  of  the  fullest  statement  relative  to  the  contract  entered  into 
with  Mr.  Chantrell  would  not  have  affected  the  plaintiff's  opinion 
of  the  value  of  the  scheme ;  and  that  is  the  fact  that,  after  he  became 
fully  aware  of  the  contract,  and  of  the  circumstances  connected  with 
it,  and  after  he  had  already  taken  steps  for  instituting  these  proceed- 
ings, he  himself  purchased  985  shares  in  the  undertaking,  in  respect 
of  which  he  seeks  no  relief,  in  respect  of  which  he  still  claims  to  be 
a  proprietor  and  part-owner  of  the  railway,  and  in  respect  of  which 
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he  may  to-morrow,  if  he  can  establish  a  proper  case  by  evidence,  file 
a  bill  against  these  very  defendants,  in  their  character  of  directors, 
to  make  them  answerable  for  the  same  transactions,  in  respect  of 
ivhich  he  now  seeks  to  annul  that  relation  between  them  so  far  as 
regards  the  2,015  shares  bought  by  and  allotted  to  him  in  July  and 
August,  1845.  That  he  purchased  the  first  shares  at  a  premium,  and 
the  last  at  a  discount ;  that  having  regard  to  the  existing  state  of  the 
company,  he  may  have  given  too  much  for  the  first  set  of  shares  and 
too  Uttle  for  the  second,  cannot  in  any  respect  affect  the  principle  on 
iT^hich  I  must  regard  the  question  before  me.  The  success  of  the 
scheme  could  in  nowise  depend  on  that  variation  of  price.  It  is 
true,  that  on  the  price  paid  by  him  may  depend  the  question  whether 
the  investment  will  be  a  profitable  one  or  not ;  but  unless  he  had 
expected  the  scheme  to  succeed,  he  would  manifestly  not  have  bought 
any  shares  under  any  circumstances,  unless  upon  the  principle,  which 
this  court  will  not  recognize,  of  engaging  in  a  gaming  speculation, 
to  obtain  a  profit  by  the  subsequent  rise  in  the  price  of  those  shares ; 
and  this  consideration  is  the  more  important,  because  if  the  plaintiff 
obtains  the  decree  which  he  asks,  it  is  impossible  to  say  that  it  will 
not  afiect  all  other  shares  in  the  company,  including  the  very  shares 
subsequently  bought  by  him,  in  respect  of  which,  therefore,  the  origi- 
nal allottees  may  be  entitled  to  the  same  relief  in  substance  in  that 
new  suit  by  the  plaintiff,  modified  only  to  some  extent  in  consequence 
of  the  right  arising  from  the  subsequent  sale  of  those  shares  to  the 
present  j^aintiff. 

Upon  the  assumption,  therefore,  that  the  price  agreed  to  be  paid  to 
Mr.  Chantrell  for  his  services  is  exorbitant,  when  regarded  solely  with  . 
reference  to  the  services  performed  subsequently  to  the  date  thereof, 
and  that  in  truth  his  previous  services  and  interest  in  the  grant  formed 
the  principal  consideration  for  the  agreement,  I  am  of  opinion  that 
the  plaintiff  has  mistaken  his  equity,  and  that  he  is  not  entitled  to 
rescind  the  contract,  and  to  be  exonerated  from  the  liability  incurred 
by  becoming  the  owner  of  2,015  shares  in  July  and  August,  1845. 

I  abstain  from  going  into  the  question  of  the  accounts  rendered 
from  time  to  time  to  the  shareholders  and  those  contained  in  the 
books.  They  have,  in  troth,  no  bearing  on  the  question  before  me. 
They  might  have  been  relevant  to  the  question  of  laches,  if  such  a 
case  had  been  urged  against  the  plaintiff  In  this  case,  however,  if 
in  other  respects  the  plaintifif  had  been  entitled  to  relief,  it  could  not 
have  been  resisted  on  the  ground  of  any  negligence  or  delay  in  en- 
forcing his  claims.  I  regret  also  much  to  find  that  the  bill  abounds 
with  charges  made  and  issues  raised  respecting  the  mode  of  keeping 
the  books,  which,  if  at  all,  could  only  have  been  material,  if  the  relief 
sought  had  been  to  make  the  defendants  liable  to  the  shareholders, 
as  <Srectors  and  trustees,  but  which  could  have  no  bearing  on  the 
question  in  this  suit,  which  regards  solely  the  rescinding  of  the  con- 
tract The  result  is,  that  this  suit  fails  in  every  respect,  and  that 
the  bill  must  be  dismissed  with  costs. 

The  two  defendants  who,  in  1848,  withheld  the  agreement  with 
Mr.  Chantrell  from  the  shareholders,  acted  unadvisedly.     It  was  the 
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duty  of  the  directors  to  show  it  to  their  cestuis  que  trusty  and  the 
more  especially  as  their  defence  is  that  this  was  an  agreement  neces- 
sary for  the  construction  of  the  line  entered  into  by  them  for  the 
benefit  of  the  company.  Undoubtedly,  if  the  withholding  of  that 
agreement  had  occasioned  any  costs,  I  should  have  thought  it  my 
duty  to  throw  those  costs  on  those  two  defendants ;  but  it  is  obvioae 
this  cannot  have  been  the  case,  or  that  they  are  too  minute  to  be 
separable  from  the  rest  of  the  costs  of  the  suit 
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Febmaiy  25  and  S6;  and  April  IS,  1863. 

Charity — AmovdbUity —  Trustees  —  52  Oeo.  3,  c.  101  —  EquUy — 

Jurisdiction. 

This  court  has  jurisdiction  within  the  52  Geo.  3,  c.  101,  to  determine,  upon  petition,  wbether 
resolntions  by  some  of  the  tmstees  of  a  college,  &C.,  for  changing  its  locaditj,  would  be 
beneficial  to  the  institution. 

X  college  for  the  education  of  Fresbjterian  Protestant  Dissenters,  ffovemed  by  a  «oinii2lctoa 
of  trustees  chosen  out  of  subscribers  and  donors,  and  not  fixed  to  any  locality,  may  be 
removed,  at  the  discretion  of  a  majority  of  the  trustees,  from  Manchester  to  London,  or  to 
such  other  place  as  shall  be  best  calculated  to  adyance  the  objects  and  desiign  o(  the  institu- 
tion ;  and,  notwithstanding  such  transfer,  the  rents  and«income  of  the  trust  property  may 
be  applied  for  the  institution  under  the  direction  of  the  committee  of  managameiU. 

The  case,  as  referred  to  in  the  judgment,  does  not  require  any  addi- 
tional statement 

The  Solicitor'  General,  James,  and  Busk,  in  support  of  the  petitioa* 

The  Attorney' General  v.  The  Corporation  of  Ludiow,  2  PhilL  685 ; 

The  Attorney- General  v.  The  Earl  of  Devon,  15  Sim.  193 ;  The  Ai^ 

tomey- General  y.  The  Bishop  of  Worcester,  9  Hare,  328;  s.  c.  9  Eng. 

Sep.  1. 

Wickens,  for  the  Attorney-General,  did  not  oppose  the  removal  of 
the  college  to  London. 

iL  Palmer  and  Amplett,  for  W.  R.  Wood,  in  opposition  to  the 
petition. 

In  re  The  Readings  Dispensary,  10  Sim.  118;  The  Attorney- General 
V.  The  Earl  of  Stamford,  1  Phill.  737 ;  In  re  The  Suir  Island  Charity 
School,  3  Jo.  6c  Lat  171. 

TTie  Solicitor' General,  in  reply. 


1  22  Law  J.  Rep.  (n.  s.)  Chanc  671 ;  17  Jur.  640. 
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The  Master  op  the  Rolls.  This  is  a  petition  presented,  under 
the  52  Geo.  3,  c.  101,  by  twenty  persons  who  are  some  of  the  trustees 
of  the  charity  called  the  Manchester  New  College,  praying  a  declara- 
tion that  it  will  be  for  the  benefit  of  the  institution  that  it  should  be 
established  in  London  as  a  theological  institution  for  the  purposes 
for  which  it  was  originally  founded,  and  that  it  should  be  in  con- 
nection with  University  College,  London  ;  and  that,  notwithstanding 
Buch  removal,  the  rents  of  the  property  belonging  to  the  charity  may 
be  paid  by  the  trustees  as  the  committee  shall  direct;  and,  if  neces- 
sary, for  a  scheme  for  the  future  management  of  the  charity. 

The  charity  was  established  in  the  year  1786.  It  is  so  constituted 
that  every  annual  subscriber  of  21,  2s.  and  upwards,  and  every  donor 
of  20L  and  upwards  become  trustees,  who  conduct  its  affairs  by  a 
committee  elected  from  themselves.  The  charity  is  possessed  of 
considerable  property,  part  of  which,  consisting  of  certain  estates  in 
Yorkshire,  is  vested  in  W.  R.  Wood  and  about  twenty  other  persons, 
in  trust  for  the  institution,  and  also  of  500/.  3J/.  per  cent,  bank  annu- 
ities, standing  in  the  names  of  W.  R.  Wood  and  two  other  gentlemen, 
and  3,700Z.  lent  on  debentures  in  the  names  of  Mr.  Turner  and  Mr. 
"W.  R.  Wood.  Mr.  W.  R.  Wood  is  also  one  of  the  committee  of 
management,  and  one  of  the  respondents  to  this  petition. 

In  February  last,  when  this  petition  was  presented,  the  number  of 
trustees  was  199,  and  to  each  of  them  was  sent  a  circular  requesting 
an  opinion  as  to  the  propriety  or  expediency  of  transferring  the  charity 
to  Liondon.  To  this  application  55  appear  to  have  sent  no  answer, 
and  of  the  remaining  144,  J141  approved  the  transfer  and  three  disap- 
proved, one  of  whom  also  approved  of  the  opposition  of  Mr.  Wood, 
and  has  taken  an  active  part  in  opposing  this  petition.  If  the  ques- 
tion which  I  have  to  decide  had  depended  upon  whether  it  would  be 
advantageous  to  this  institution  that  it  should  be  transferred  to  Lon- 
don, it  would  undoubtedly  be  a  circumstance  having  great  weight 
with  me,  that  only  four  out  of  so  numerous  a  body  of  trustees  should 
have  thought  proper  to  express  their  dissent  to  the  project,  and  that 
only  two  of  them  should  have  offered  active  opposition  to  the  pro- 
posed scheme.  The  point,  however,  which  I  have  to  decide  is  not 
affected  by  the  question  of  expediency,  but  depends  upon  the  question 
whether  the  proposed  transfer  is  in  accordance  with  the  views  and 
objects  of  the  original  founders  and  the  laws  which  they  have  esta- 
blished for  the  regulation  of  the  charity.  The  petitioners  contend 
that  the  majority  of  the  trustees  can,  according  to  the  original  and 
fundamental  laws  of  the  institution,  determine  in  what  place  it  shall 
be  carried  on.  The  respondents  dispute  that  proposition,  and  con- 
tend that  the  charity  was  established  for  the  benefit  of  Manchester 
and  the  northern  parts  of  England,  and  that  to  remove  it  from  Man- 
chester is  inconsistent  with  the  objects  for  which  it  was  founded,  and 
is  not  warranted  by  any  of  the  laws  by  which  it  must  be  governed. 
To  determine  this  question,  it  is  necessary  to  examine  the  origin  of 
the  institution,  and  to  consider  the  documents  of  foundation  and  the 
1  ws  then  established  for  its  regulation  and  management 
.    But  I  must  first  notice  a  preliminary  objection  taken  by  the  re- 
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spondents  to  the  jurisdiction  of  the  court,  by  whom  it  is  contended 
that  the  relief  prayed  by  this  petition  does  nt)t  lie  within  the  pro- 
visions of  the  stat  52  Geo.  3,  c.  101,  as  they  have  been  construed  by 
the  decisions  in  Chancery,  and  in  the  House  of  Lords.  The  words 
of  the  statute  would  appear  to  be  comprehensive  enough  to  include 
this  case,  unless  that  is  prevented  by  the  construction  put  upon  them 
by  repeated  decisions.  The  words  are  these :  "  That  in  every  case 
of  a  breach  of  any  trust,  or  supposed  breach  of  any  trust  created  for 
charitable  purposes,  or  whenever  the  direction  or  order  of  a  court  of 
equity  shall  be  deemed  necessary  for  the  administration  of  any  trust 
for  charitable  purposes."  It  is  impossible  to  use  wider  expressions, 
and  unless,  therefore,  the  natural  effect  of  them  is  controlled  by  de- 
cisions, I  should  not  entertain  any  doubt  that  they  comprise  this  case. 
I  think  it  unnecessary  to  go  in  detail  through  all  the  authorities 
which  relate  to  the  jurisdiction  to  be  exercised  under  the  statute. 
The  narrow  limits  originally  imposed  by  the  earlier  authorities  have 
been  relaxed  by  some  later  ones.  It  may,  however,  be  said,  that  the 
decided  cases  have  cut  down  the  operation  of  the  general  wcnrds  of 
the  act  to  cases  which  arise  between  the  trustees  and  cestuis  que  trust 
of  the  charity,  and  that  even  in  cases  of  the  latter  description  the 
court  must  exercise  a  discretion  as  to  whether  the  act  can  be  applied 
with  advantage  to  the  charity.  In  I%e  AUomey-Oeneral  v.  The 
Bishop  of  Worcester  J  Vice- Chancellor  Turner  seems  to  have  been  of 
opinion  that  the  act  might.,  at  all  events,  be  safely  resorted  to  in  all 
cases  where  no  separate  and  conflicting  interests  existed  between  the 
objects  of  the  charity :  and  where,  therefore,  the  Attorney-GSeneral 
represents  them  all.  I  concur  with  that  observation,  but  say  no  more 
than  that  learned  judge  has  done,  that  the  statute  is  to  be  confixied 
to  such  cases. 

Applying  these  observations  to  the  present  case,  it  is  manifest  that 
this  is  not  one  in  which  any  question  arises  between  the  trustees  and 
strangers,  neither  is  it  one  where  the  objects  of  the  charity  have 
separate  and  conflicting  interests.  No  discovery  is  wanted  —  no 
breach  of  trust  is  complained  of —  no  question  of  property,  or  liabil- 
ity to  account,  is  to  be  hostilely  discussed  either  between  the  charity 
and  strangers,  or  between  different  sections  of  the  cestuis  que  trust 
interested  in  the  charity ;  but  it  is  a  case  where  the  direction  of  the 
court  is  required  to  aid  the  administration  of  the  trusts  of  the  insti- 
tution. To  compel  parties  to  file  an  information  for  such  a  pur- 
pose, and  in  such  circumstances,  would  be  to  put  the  charity  and  the 
persons  interested  in  its  funds  to  a  useless  and  wanton  expense.  It 
has  been  urged  that  I  ought  to  allow  this  objection,  because  it  has 
been  held  that  no  appesu  lies  firom  an  order  of  the  Master  of  the 
Rolls  upon  a  petition  under  this  act,  except  to  the  House  of  iJords. 
I  do  not  adopt  that  view.  In  all  cases,  whether  an  appeal  lies  to 
one  tribunal,  to  more  than  one,  or  to  none,  it  is  alike  the  duty  of  the 
court  to  ascertain  the  facts,  and  to  weigh  the  reasons  on  both  sides 
with  the  utmost  care,  with  a  view  to  the  administration  of  justice  to 
all  the  parties  concerned ;  and  when  the  court  sees  its  way  clearly  to 
a  conclusion  it  is  bound  to  act  upon  it,  regardless  of  the   conse-. 
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qnences.  I  am  of  opinion,  upon  the  fullest  consideration,  that  this 
is  a  case  in  which  the  court  has  jurisdiction,  and  I  cannot  shrink 
from  exercising  it  from  any  motives  of  delicacy  which  might  dispose 
me  to  wish  that  no  decision  of  mine  should  be  incapable  of  being 
reviewed  by  the  Lord  Chancellor,  or  by  the  Lords  Justices  of  Appeal. 

Recurring  to  the  principal  question,  it  is  necessary  to  examine  into 
the  circumstances  and  documents  of  the  original  foundation  of  the 
institution,  which  are  peculiar  and  unusual.  In  ordinary  cases  some 
•will  or  deed  of  foundation  or  character  of  incorporation  exists,  by 
referring  to  which,  and  ascertaining  the  meaning  of  the  words  there 
used,  the  question  may  be  determined.  In  cases  where  the  original 
instrument  of  foundation  has  been  lost,  the  intention  of  the  original 
founders  must  be  infenred  as  well  as  it  can  be  by  the  practice  which 
b€is  regulated  the  proceedings  of  the  charity.  In  the  present  case  no 
such  document  exists  in  the  shape  of  any  will,  or  deed,  or  charter, 
but  the  only  document  or  instrument  of  foundation  which  exists, 
from  whence  the  conclusions  which  are  to  govern  this  question  are 
to  be  drawn,  consists  of  the  report  of  the  proceedings  of  certain  per- 
sons assembled  at  a  meeting,  held  on  the  22d  of  February,  1786,  and 
printed  and  distributed  by  the  authority  of  the  meeting,  and  authen- 
ticated by  the  signature  of  the  chairman.  In  order  fully  to  under- 
stand and  appreciate  its  character  and  effect,  it  is  necessary  to  refer 
to  the  circumstances  which  gave  rise  to  it.  In  July,  1754,  fin  aca- 
demy had  been  founded  for  the  education  of  y.outh  belonging  to  the 
class  or  religious  denomination  of  English  Presbyterian  Protestant 
Dissenters.  It  was  established  at  Warrington,  in  Lancashire,  as  a 
temporary  settlement,  where  it  was  carried  on  for  some  years,  but 
was  discontinued  in  the  early  part  of  1783.  Some  attempts  were 
made  to  revive  it  in  1784  and  1785,  which  failed  of  effect ;  and  on 
the  7th  of  February,  1786,  forty-five  gentlemen  jsigned  and  presented 
an  address  to  the  Kev.  Dr.  Barnes  and  the  Rev.  Mr.  Harrison,  two 
gentlemen  of  distinction  residing  at  Manchester,  and  belonging  to 
the  class  of  Dissenters  I  have  mentioned.  In  this  address,  the  gentle- 
men whose  names  were  subscribed  to  it,  after  lamenting  the  dissolu- 
tion of  the  Warrington  Academy,  and  there  persuasion  that  an  insti- 
tution on  the  same  liberal  principles  might  be  established  at  Man« 
Chester,  united  in  requesting  Dr.  Barnes  and  Mr.  Harrison  to  engage 
in  this  undertaking,  and  to  give  their  final  decision  at  the  meeting 
to  be  held  on  the  22d  of  February  then  instant.  Accordingly,  at  the 
meeting  so  held,  Dr.  Barnes  and  Mr.  Harrison  delivered  an  answer 
in  writing  to  this  address,  in  which,  after  stating  that  they  had  mutu- 
ally considered  the  proposal,  and  that  they  were  persuaded  there  was 
much  need  of  such  an  institution  in  that  part  of  England,  they  ex- 
pressed themselves  willing  to  devote  their  abilities  to  a  service  so 
nearly  connected  with  the  interests  of  learning,  of  virtue,  and  of 
religion.  The  meeting  thereupon  passed  certain  resolutions,  which, 
together  with  the  address  to  Dr.  Barnes  and  Mr.  Harrison,  and  the 
answer  of  those  gentlemen,  is  set  forth  in  this  report. 

The   report  itself  opens  with  a  statement  of  the   agreement  to 
establish  an  academy  in  Manchester,  and  the  object  of  the  institu- 
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tion;  it  then  states,  in  the  three  following  sections,  the  reasons  for 
placing  it  at  Manchester.     It  then  proceeds  to  set  forth  seveoteen 
resolutions  framed  for  the  constitution  and  regulation  of  the  instita- 
tion.     There  appear  to  be  three  separate  and  distinct  portions  of  the 
report.     The  first  paragraph  states  the  object  to  be  the  establishmeot 
of  an  academy  on  a  plan  affording  a  full  and  systematic  course  of 
education  for  divines,  and  preparatory  instruction  for  the  other  learned 
professions,  as  well  as  for  civil  and  commercial  life ;  and  it  states 
that  it  would  be  opened  for  young  men  of  every  religious  denomina- 
tion, from  whom  no  test  or  confession  of  faith  would  be  required 
I  think  it  desirable  to  read  the  exact  words  from  the  report  itself:— 
"A  very  respectable  meeting  of  gentlemen  was  held  this  22d  day  of 
February,  1786,  when  it  was  unanimously  agreed,  after  due  delibera- 
tion, that  an  academy  should  be  established  in  Manchester  on  a  plan 
affording  a  full  and  systematic  course  of  education  for  divines,  and 
preparatory  instruction  for  the  other  learned  professions,  as  well  as 
for  civil  and  commercial  life.      This  institution'  will  be  opened  to 
young  men  of  every  religious  denomination,  from  whom  no  test  or 
confession  of  faith  will  be  required.     In  support  of  its  expediency 
and  even  necessity  in  this  part  of  England  it  may  be  urged," — not- 
withstanding that  this  is  the  statement  of  an  agreement  that  an 
academy  should  be  established  at  Manchester,  the  passages  I  am 
about  next  to  refer  to  lead  me  to  the  conclusion  that  there  were  two 
distinct  things  in  the  minds  of  the  founders  at  this  time,  y'iz^  first, 
the  establishment  of  the  academy ;  and  secondly,  the  place  where  it 
was  to  be  situated.     The  object  was  universal :  the  pnmary  part  of 
it  seems  to  have  been  to  afford  a  systematic  course  of  education  for 
divines,  and  a  secondary  part  of  it  to  afford  preparatory  instruction 
for  the  other  learned  professions,  as  well  as  for  civil  and  commercial 
life  ;  and  the  whole  institution  was  especially  devoted  for  the  purpose 
of  affording  these  advantages  to  the  class  or  denomination  of  persons 
commonly  called  English  Presbyterian  Protestant  Dissenters.    The 
next  question  was,  where  it  was  to  be  placed.     The   reasons  for 
placing  it  at  Manchester  are  these  : — "  First,  that  no  place  of  educa- 
tion for  youth,  on  the  liberal  and  extensive  plan  proposed,  subsists 
within  the  distance  of  more  than  one  hundred  miles ;  that  the  great 
populousness  of  its  vicinage,  the   opulence  of  its  inhabitants,  the 
number  and  respectability  of  the  dissenters,  and  the  increasing  taste 
for  learning,  insure  both  adequate  support  and  a  constant  succession 
of  pupils.     Second,  that  the  town  is  remarkable  for  a  well-regulated 
police,  and  for  a  serious  attention  to  the  duties  of  public  worship ;  and 
that  the  industry,  ingenuity,  and  enterprising  spirit  which  character- 
ize the  people  cannot  fail  to  influence  by  example,  and  may  catch 
the  minds  of  youth  by  a  secret  and  powerful  sympathy ;  that  Man- 
chester contains  one  of  the  largest  public  libraries  in  the  kingdom, 
to  which  access  may  be  had  at  stated  times  ;  that  the  Literary  and 
Philosophical  Society  have  avowed  a  generous  zeal  to  foster  rising 
genius,  to  incite  emulation,  and  to  give  energy  to  the  powers  of  the 
human  mind  by  calling  them  forth  into  early  exertion ;  and  that  it 
may  be  presumed  they  will  admit  the  senior  academics  to  attend 
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their  more  instructive  discussions;  that  another  institution  estab- 
lished here  may  furnish  opportunities  of  acquiring  both  the  practical 
and  theoretic  knowledge  of  chemistly,  anatomy,  physiology,  and 
other  branches  of  science,  to  which  students  of  medicine  ftiay  super- 
add attendance  on  the  hospital ;  that  able  masters  in  French,  Italian, 
music,  writing,  drawing,  and  merchants'  accounts  are  settled  in  the 
town;  and  that  these  several  means  of  improvement  lie  within  so 
small  a  compass  as  to  be  perfectly-  compatible  with  each  other." 
The  third  reason  is,  that  Dr.  Barnes  and  Mr.  Harrison  had  been  in- 
duced to  undertake  the  conduct  of  the  academy ;  and  in  this  section 
are  then  set  forth  the  address  to  those  gentlemen,  and  their  written 
answer,  to  which  I  have  already  referred. 

The  reasons  here  given  for  selecting  Manchester  as  the  spot  where 
it  was  to  be  placed  appear  to  point  not  to  the  conferring  a  benefit  on 
that  town,  or  even  on  that  district,  but  because  the  establishment  of 
it  in  Manchester,  or  in  that  neighborhood,  would  conduce  much  to 
the  success  of  the  institution.  Thus,  the  reasons  stated  in  the  first 
section  are,  that,  as  there  is  no  such  establishment  within  100  miles, 
and  as  there  are  many  dissenters  inhabiting  that  neighborhood, 
adequate  support,  and  a  constant  succession  of  pupils  may  be  ex- 
pected ;  that  is,  the  support  of  the  academy,  not  the  benefit  of  the 
neighborhood,  is  the  leading  motive  here  expressed.  The  second 
section  is  still, stronger:  the  police,  the  character  of  the  inhabitants, 
the  facilities  afforded  for  the  acquisition  of  literary  attainments  and 
scientific  knowledge,  and  of  modern  languages,  are  all  selected  as 
showing  the  advantages  which  the  institution  itself  would  derive  from 
the  neighborhood,  but  none  of  them  show  an  intention  to  benefit  the 
neighborhood  by  the  establishment  of  the  institution  in  that  spot  or 
in  that  vicinity.  The  third  reason  is  also  obviously  pointed  in  the 
same  direction :  to  ensure  the  success  of  such  an  academy,  it  was 
above  all  things  essential  to  secure  the  assistance  of  eminent  Presby- 
terian divines  in  conducting  the  institution.  Dr.  Barnps  and  Mr. 
Harrison  were  well  fitted  for  this  purpose;  but  these  gentlemen 
resided  at  Manchester,  and  to  ensure  their  cooperation,  the  academy 
mast  be  brought  to  them,  and,  consequently,  their  assistance  is  men- 
tioned in  the  third  section  as  strongly  supporting  the  expediency  of 
establishing  the  institution  in  that  part  of  England.  And  this  reason 
so  urged  is  the  more  important,  because  it  is  impossible  to  read  the 
history  of  this  institution,  and  not  to  observe  that  its  success  has 
mainly  depended,  and  must  probably  hereafter  mainly  depend,  upon 
the  peculiar  fitness  and  competence  of  the  gentlemen  who  may  be 
selected  as  the  head  of  the  establishment,  to  conduct  the  religious 
instraction.  It  is  urged,  with  truth,  that  the  universality  of  the  object 
of  the  charity  does  not  prevent  the  benefit  of  some  particular  place 
or  neighborhood  being  a  leading  object  of  the  institution,  as,  for  in- 
stance, the  foundation  of  a  grammar-school,  which  may  be  accessible 
to  all  persons ;  though,  even  in  these  cases,  there  are  usually  local 
advantages  conferred  upon  persons  residing  in  the  immediate  nei^h- 
borhoocl  which  mark  its  object  But  here,  besides  this  universality 
of  the  object,  which  is  plainly  intended  for  the  benefit  of  the  whole 
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kingdom,  so  far  as  the  training  of  persons  for  the  sacred  ministry  is 
concerned,  and  besides  the  absence  of  all  local  advantages  to  persona 
residing  in  the  neighborhood,  the  place  where  it  is  situated  is  referred 
to  only  as  a  means  for  securing  the  success  of  the  undertaking. 

Up  to  this  point,  therefore,  of  the  report,  the  object  expressed  by 
the  founders  of  the  charity  was  the  establishment  of  an  academy  for 
affording  a  full  and  systematic  course  of  education  as  above  described, 
and  that  the  establishment  of  it  in  Manchester  was  but  an  accessory 
only  because  that  place  was  considered  most  favorable  to  the  under- 
taking. 

The  rest  of  the  report  must  be  examined  in  order  to  ascertain 
whether  it  alters  the  conclusion  drawn  from  the  portion  on  which  I 
have  commented.  This  consists  of  the  seventeen  resolutions  come  to 
for  the  purpose  of  constituting  and  managing  the  institution.  The 
first  states  that  this  is  an  attempt  to  establish  a  seminary  of  learning 
similar  in  its  objects  and  in  its  plans  to  the  late  Warrington  Academy. 
This  does  not  go  far,  because  it  uses  the  word  "  similar  "  only  ;  but 
as  far  as  it  has  any  reference  to  the  subject  before  me,  it  is  favorable 
to  the  case  of  the  petitioners,  inasmuch  as  it  is  certain  that  the  War- 
rington Academy,  although  founded  to  provide  like  instruction,  vraa 
not  limited  to  any  particular  situation.  The  next  six  resolutions  have 
.  no  bearing  on  the  subject.  The  eighth  provides  for  the  annual  ap- 
pointment of  a  committee,  at  a  general  meeting  of  the  trastees,  to  be 
held  at  Manchester,  on  the  Wednesday  after  the  anniversary  of  the 
institution.  The  ninth  appoints  the  first  committee.  The  tenth 
defines  a  trustee.  The  eleventh  provides  for  the  remuneration  only 
of  Dr.  Barnes  and  Mr.  Harrison.  The  twelfth  authorizes  the  com- 
mittee  to  obtain  subscriptiohs  for  the  establishment  and  support 
of  the  institution,  calling  it  by  the  name  of  "  The  Manchester 
Academy."  The  thirteenth  provides  for  making  application  for 
assistance  to  further  the  object  of  the  institution.  The  foor- 
teenth  provides  for  the  erection  of  suitable  buildings ;  and  the  fifteenth 
is  in  these  words :  "  That  these  constitutions  and  regulations  shall 
not  be  alterable  but  by  a  majority  of  votes  taken  by  ballot  at  the 
annual  meeting  of  the  trustees;  and  that,  after  the  experience  of 
three  years,  they  shall  undergo  a  due  revisal,  and  then  be  established 
into  a  code  of  laws  not  alterable  but  by  the  votes  of  three  fourths  of 
the  trustees  present  at  their  annual  meeting."  The  sixteenth  approves 
of  a  similar  institution  in  the  neighborhood  of  London;  and  the 
seventeenth  and  last  requests  the  committee  **to  announce  to  the 
public  the  institution  of  the  academy,  and  to  print  and  distribute  a 
report  of  the  present  meeting,  authenticated  by  the  signature  of  the 
chairman ; "  which  was  accordingly  done  in  the  document  I  am  now 
considering. 

The  only  two  circumstances,  in  these  resolutions,  which  appear  to 
militate  against  the  conclusion  I  have  come  to  on  the  former  part  of 
the  report,  are,  that  in  the  eighth,  the  annual  general  meetings  are 
directed  to  be  held  at  Manchester,  and  that  in  the  twelfth  the  insti- 
tution is  termed  "  The  Manchester  Academy."  The  former  is,  in  my 
opinion,  a  trifling  circumstance.     It  is  obvious  that  the  general  meet- 
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ings  must  be  held  in  some  appointed  place,  and  the  circumstance  of 
appointing  Manchester  for  that  purpose  does  not  fix  it  irrevocably  to 
that  spot  The  name  "  Manchester  Academy,"  is  more  important, 
but  this  is  not  sufficient  to  control  what,  in  my  opinion,  is  the  con- 
clusion to  which  the  rest  of  the  report  leads.  Assuming  that  Man- 
chester and  its  vicinity  was  not  intended  to  be  speciaUy  benefited 
above  other  parts  of  the  kingdom,  it  would  still  have  been  necessary 
to  give  the  institution  a  name.  The  obvious  and  best  name  that 
could  be  selected  would  be  to  designate  it  by  the  place  where  it  was 
situated,  even  though  it  were  intended  to  establish  it  there  only  tem- 
porarily. Thus  the  academy  at  Warrington  was  called,  "  The  War- 
rington Academy,"  although  it  was  unequivocally  placed  there  as  a 
temporary  settlement  only.  But  the  effect  of  these  expressions,  even 
if  they  were  more  conclusive  than  they  appear  to  me  to  be,  would  be 
neutralized  by  the  fifteenth  resolution,  which  provides  for  the  alter- 
ation by  the  trustees  of'  these  very  resolutions  and  constitutions  as 
they  are  termed ;  the  meaning  of  which  I  understand  to  be  this,  that 
the  original  scope  and  object  of  the  institution,  t7u/^/tce/,  the  providing 
a  systematic  course  of  education  as  above  described,  is  not  to  be 
altered,  and  that  the  constitutions  and  resolutions  carrying  that  object 
into  effect  are  (subject  to  the  restrictions  imposed  by  this  •fifteenth 
resolution,)  liable  to  alteration  by  the  trustees,  in  such  manner  as 
they  shall  consider  most  conducive  to  the  main  scope  and  object  of 
the  original  design.  And  by  a  subsequent  resolution,  passed  on  the 
11th  of  May,  1786,  it  was  resolved,  "  That  if,  firom  unforeseen  causes, 
this  institution  shall,  in  the  opinion  of  the  trustees  present  at  two 
Buccessive  meetings  formally  convened,  with  at  least  an  interval  of 
fourteen  days,  cease  to  answer  the  valuable  purposes  for  which  it  has 
been  established,  the  remaining  property  shall  be  divided  amongst  the 
benefactors  and  their  legal  representatives,  in  proportion  to  their  bene- 
factions, provided  the  same  be  claimed  within  one  year  after  such 
determination  of  the  trustees." 

The  result,  therefore,  to  which  I  have  come  upon  the  examination 
of  this  report,  the  only  instrument  of  foundation,  is,  that  the  place 
of  institution  at  Manchester  was  not  one  of  the  main  fundamental 
objects  of  the  charity,  but  that  it  was  accessory  only,  and  subservient 
to  the  carrying  into  effect  that  which  is  expressed  to  be  its  main 
scope  and  object 

The  subsequent  course  of  proceeding  and  practice  of  the  institu- 
tion confirm  my  opinion  thereon  firora  the  document  on  which  I  have 
commented.  Thus,  on  the  rethrement  of  Dr.  Barnes,  a  general  meet- 
ing of  the  trustees  was  summoned  for  July,  1797,  to  consider  whether 
the  seminary  should  be  then  continued  after  the  theti  existing  chr- 
cumstances  beyond  inidsummer,  1798,  or  whether  the  funds  could  be 
appUed  more  advantageously  in  any  other  situation.  It  is  obvious 
that  the  committee  who  called  that  meeting  considered  that,  consist- 
ently with  the  original  object  of  the  institution,  the  funds  might  be 
advantageously  applied  for  the  same  purpose,  in  a  situation  other 
than  that  of  Manchester.  After  some  discussion,  and  under  the 
superintendence  of  the  Rev.   George  Walker,  the  institution  was 
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continued  at  Manchester  till  1803,  when  Mr.  Walker  resigned.     The 
same  difficulty  was  again  felt  in  getting  a  proper  person  to  conduct 
the  establishment,  and  much  discussion  took  place,  which  finally  led 
to  its  removal  to  York,  in  order  that  by  this  means  the  superintendence 
of  the  Rev.  Mr.  Wellbeloved,  who  resided  in  that  city,  might  be  ob- 
tained.    At  this  time,  being  about  sixteen  years  after  the  original 
foundation  of  the  institution,  many  of  the  original  subscribers  and 
trustees  must  have  been  alive,  and  yet  it  is  impossible  to  read  the 
documents  which  show  the   discussions  which  occurred  as  to  the 
places  to  which  the  institution  might  be  removed,  and  the  resolutions 
passed,  without  coming  to  the  conclusion  that,  at  least  in  the  estima- 
tion of  the  then  existing  trustees,  the  leading  object  of  the  institutioa 
was  the  education  of  young  men  for  the  sacred  ministry,  and  that 
the  spot  where  the  institution  was  to  be  placed  was  but  a  secondary 
and  subordinate  consideration.     Accordingly,  the  propriety  of  select- 
ing Birmingham,  Leeds,  or  York,  was  discussed  solely  with  a  view 
of  ascertaining  which  of  those  places  would  best  promote  the  design 
of  the  institution ;  and  it  is  manifest  that  so  important  was  it  con- 
sidered for  the  success  of  the  charity  to  procure  the  services  of  some 
eminent  divine,  that  the  attainment  of  that  object  would,   in  the 
opinion  of  the  then  existing  trustees,  have  justified  the  removal  of 
the  academy  to  any  part  of  the  kingdom.     It  was  with  this  view 
that  the  removal  took  place  to  York.     At  York,  it  seems  to  have 
flourished  much  under  the  care  of  the  Rev.  ]Vtr.  Wellbeloved,  and  it 
acquired  some  valuable  property.     On  the  retirement  of  that  gentle- 
man in  1839,  the  academy  was  brought  back  to  Manchester,  not,  as 
it  appears  to  me,  with  any  view  of  rectifying  a  breach  of  trust  sup- 
posed to  have  been  occasioned  by  its  transfer  to  York,  but  because 
it  was  considered  by  the  majority  of  the  trustees,  after  considerable 
doubt  and  discusssion,  that  it  would  flourish  best  in  that  neighbor- 
hood.    This  practice  was  consistent  with  what  I  believe,  from  the 
documents  before  me,  to  have  been  the  original  desiffn  of  the  insti- 
tution, which,  I  again  repeat;  and  which  should  always  be  borne  in 
mind,  was,  to  train  young  men  of  that  denomination  of  dissenters 
k)  the  sacred  ministrv ;  and  it  is  my  opinion  that  the  selection  of  any 
situation,  and  the  adoption  of  any  course  of  instruction  that  would 
best  accomplish  that  end,  was  within  the  powers  confided  to  the 
trustees  for  the  time  being  by  the  original  fpunders. 

It  follows,  therefore,  that  in  my  opinion  it  is  in  the  power  of  the 
trustees,  without  any  breach  of  duty,  to  transfer  this  institution  from 
time  to  time  to  such  places  as  shall,  in  their  opinion,  fairly  and  reason- 
ably exercised  after  due  investigation,  be  best  calculated  to  further 
the  object  for  which  it  was  founded.  The  case  has  not  been  argued 
before  me  on  the  ground  that  the  transfer  to  London  is  a  corrupt 
exercise  of  that  power  by  the  trustees,  nor  could  it,  on  the  existing 
facts,  have  been  so  argued.  The  trustees  have  a  discretion  reposed 
in  them,  which  it  is  their  duty  to  exercise  in  the  manner  they  con- 
sider to  be  most  advantageous  to  this  institution,  and  although  this 
court  might  interfere  to  restrain  a  corrupt  or  plainly  self-destructive 
exercise  of  that  discretion,  no  such  case  is  laid  before  me.     Both  the 
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petitioners  and  the  respondents  have  been,  as  I  believe,  actuated  by 
a  bond  fide  desire  to  discharge  their  duty  in  the  course  they  have 
adopted.  I  abstain,  therefore,  from  expressing  any  opinion  as  to  the 
propriety  of  the  course  which  the  trustees  propose  to  take.  It  is  ob- 
vious that  they  have,  or  can  procure,  better  means  of  judging  of  that 
subject  than  the  court  could  do  even  if  that  point  were  properly 
before  it,  and  it  is  also  clear  that  a  large  majority  of  the  trustees 
actively  approve  of  the  proposed  transfer,  and  that  only  four  actively 
disapprove  of  it  All  that  I  decide  is,  that  the  course  which  the 
trustees  propose  to  adopt  lies  within  the  scope  of  their  power  and 
authority,  and  that  it  is  consistent  with  the  original  object  for  which 
the  charity  was  founded,  and  that  in  taking  this  course  they  appear 
to  be  animated  by  a  sincere  desire  properly  to  discharge  the  duties 
reposed  in  them. 

I  propose,  therefore,  to  make  a  declaration  to  this  effect,  videlicet^ 
that  it  is  consistent  with  the  original  scope  and  object  of  this  insti- 
tution that  the  same  should  be  transferred  to  London,  or  to  such  other 
place  as,  in  the  opinion  of  the  majority  of  the  trustees  for  the  time 
being,  shall  be  best  calculated  to  advance  the  objects  and  design  of 
the  institution,  and  that  it  is  in  the  power  of  the  majority  of  the 
trustees  for  the  time  being  to  transfer  the  same  accordingly,  and  to 
apply  the  rents,  interest,  and  income  of  the  property  held  in  trust  for 
the  said  institution,  according  to  the  direction  of  the  committee  of 
management,  notwithstanding  such  transfer. 

Probably  this  declaration  will  be  sufficient  to  induce  Mr.  William 
Rayner  Wood  not  to  offer  any  impediment  to  paying  over  the  income 
which  he  and  the  other  trustees  receive,  as  he  has  been  used  to  do 
according  to  the  direction  of  the  committee  appointed  by  the  trustees ; 
but  if  desired,  and  if  it  be  considered  to  be  any  indemnity  to  him  and 
the  other  trustees  of  that  property,  I  will  make  an  order  to  that  effect. 

This  was  a  proper  question  to  be  submitted  to  the  decision  of  the 
court ;  the  costs,  therefore,  both  of  the  petitioners  and  of  the  respon- 
dents, as  between  solicitor  and  client,  should  be  paid  out  of  the  funds 
of  the  charity ;  but  they  must  be  paid  out  of  the  income,  and  not 
out  of  the  capital  belonging  to  it 


JVTNeill  v.  Acton.' 

December  22,  1852. 

Practice  —  Motion  to  appoint  an  Examiner — Procedure  Amendment 

Act^  s.  31. 

A  motkm  that  a  person  shoold  be  specially  appointed  'hj  the  conrt  to  examine  witnesses  if 
/  not  a  motion  of  coarse,  but  ought  to  be  made  in  conrt 


1  22  Law  J.  Bep.  (x.  s.)  Chanc.  584. 
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By  the  15  &  16  Vict.  c.  86,  s.  31,  it  is  enacted,  that  all  witnesses 
to  be  examined  orally  shall  be  so  examined  by  or  before  one  of  the 
examiners  of  the  court,  or  by  and  before  an  examiner  to  be  specially 
appointed  by  the  court 

Osborne  now  moved  that  a  person  named  in  the  notice  of  motion 
should  be  an  examiner  of  witnesses,  to  be  examined  orally  io  the 
cause. 

Folletti  contr^  contended  that  this  was  a  motion  of  coarse,  and 
not  one  to  be  made  in  court. 

Stuart,  V.  C,  said,  that  as  the  act  mentioned  "  an  examiner  to  be 
specially  appointed  by  the  court,"  he  thought  that  the  application 
was  properly  made  here,  and  made  the  order. 


In  re  The  Dover  and  Deal  Railway  Company;  Ex  parte  Mowatt 

AND  Elliott.^ 

Janaary  18  and  27 ;  and  Febmary  8, 1853. 

Company  —  Winding-up  Acf^  —  Contributory  —  jbtdemnity  by  Di- 
rectors —  Allottees  FHmarily  and  Secondarily  Liable  —  Order  of 
Gall. 

The  proyisional  directors  of  a  projected  railway  company,  porsaant  to  a  resolntioii,  trans- 
mitted a  circalar  letter  to  M.,  amongst  others,  by  which  they  undertook  to  retmn  to  the 
subscribers  the  whole  deposit  in  case  they  should  not  be  able  to  obtain  their  act  of  pariia- 
ment.  On  the  faith  of  this  letter,  M.  subscribed  for  shares  and  paid  the  deposit  and  exe- 
cuted the  subscriber's  agreement,  a  deed  under  seal,  which  contained  a  covenant  by  the 
subscribers  to  pa^  the  expenses  of  the  provisional  directors,  whether  the  act  passed  or  not 
The  company  faded  to  obtain  their  act,  and  it  was  ultimately  ordered  to  be  wound  up. 
M.  was  placed  upon  the  list  of  contributories ;  and  the  Master  made  a  general  call  upon 
all  the  contributories,  for  the  purpose  of  defraying  the  expenses  of  tiie  company.  The 
Vice-chancellor  refused  to  discharge  that  call  as  against  M.:  — 

Hddy  upon  appeal,  discharging  the  order  against  M.,  that  the  provisional  directors,  br  send- 
ing that  letter  to  M.,  had  as  between  themselves  and  M.,  rendered  themselves  pnmaiily 
lisible  to  the  exi)enses ;  and  that  the  call  ought  to  be  made  in  the  first  instance  exdustrdy 
against  those  primarily  liable,  except  in  the  case  where  they  were  confessedly  insolvent,  or 
there  was  difficulty  in  recovering  the  money  irom  theuL 

This  was  a  motion,  by  way  of  appeal,  from  an  order  of  Kinderdey, 
V.  C,  refusing  to  discharge,  as  against  Mr.  Mowatt  and  Dr.  Elliot,  an 
order  of  the  Master,  whereby  he  had  made  a  call,  upon  the  contribu- 
tories of  the  company  generally,  of  5^.  per  share. 

The  company  was  formed  for  the  purpose  of  making  a  railway 


I  22  Law  J.  Rep.  (w.  8.)  Chanc.  578 ;  17  Jur.  856. 
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firom  Dover  to  Deal.  The  subscribers'  agreement  was  dated  the  Ist 
of  January,  1846,  and  contained  a  provision  that,^  whether  the  com- 
pany should  obtain  their  act  or  not,  the  expenses  of  the  provisional 
directors  in  obtaining  or  endeavoring  to  obtain  the  act  should  be  borne 
by  the  parties  thereto  ratably.  It  appeared  that  the  South-Eastern 
lUdlway  Company,  though  not  promoters,  were  desirous  that  the  line 
should  be  formed,  and  negotiations  had  been  carried  on  between  that 
company  and  the  provisional  directors.  Sufficient  shares  not  having 
been  applied  for  to  enable  the  promoters  to  apply  to  parliament,  and 
it  being  thought  that  the  negotiations  with  the  South-Eastern  Rail- 
way Company  had  been  brought  to  a  successful  termination,  at  a 
meeting  of  the  provisional  directors  a  resolution  was  passed  that  a 
copy  of  the  following  letter,  which  had  been  read  and  approved  of  by 
the  meeting,  should  be  forwarded  to  each  applicant  for  shares,  and  be 
otherwise  made  public: 

Doyer  and  Deal  R^waj,  Jan.  24,  1846. 

"  Sir, — In  forwarding  you  the  accompanying  letter  of  allotment,  the 
directors  desire  to  explain  that  they  have  delayed  issuing  any  shares 
until  the  standing  orders  of  both  Houses  of  Parliament  had  been 
complied  with,  and  certain  arrangements,  entered  into  with  the  South- 
eastern Railway  Company,  had  been  brought  to  a.  conclusion.  The 
directors  have  now  the  greatest  satisfaction  in  stating  that  arrange- 
ments with  the  South-Eastern  Company  have  been  concluded,  and 
they  are  fully  justified  in  asserting  that  the  company  will  be  placed 
in  such  a  position  as  to  secure  its  proprietary  against  loss ;  and,  in 
the  event  of  the  passing  of  the  bill,  shares  in  the  South-Eastern 
Company  will  be  allotted  to  the  proprietors  in  lieu  of  stock  in  this 
company.  The  directors,  in  making  this  announcement,  feel  that 
the  affairs  of  the  company,  as  now  settled,  are  on  such  a  basis  as  to 
secure  important  advantages  to  its  proprietors^  and  to  warrant  the  di- 
rectors in  proceeding  to  parliament  with  the  undertaking,  with  every 
expectation  of  success.  In  the  event  of  the  act  not  bemg  obtained, 
the  directors  undertake  to  return  the  whole  of  the  deposits  without 
deduction. 

(Signal,  |.^T.fc.„,.jjoi«.S^.^e.» 

On  the  26th  of  January,  this  letter  appeared  as  an  advertisement 
in  several  of  the  daily  papers ;  and  a  copy  of  the  letter  was  forwarded 
to  Dr.  Elliott  and  Mr.  Mowatt,  who,  thereupon,  signed  the  deed  for 
^X)  shares  each,  the  latter  on  the  29th  of  January,  1846,  and  the 
former  on  the  2d  of  February  following.  Sufficient  shafes  not  being 
subscribed  for  to  enable  the  promoters  to  apply  for  the  bill,  on  the  4th 
of  February,  the  solicitor  of  the  company  ur^ed  Mr.  Mowatt  to  take 
such  an  additional  number  of  shares  as  would  be  requisite  to  make 
up  the  amount  required  by  the  standing  orders  of  parliament,  alleging 
that  upon  the  statements  of  the  above  letter  of  the  24th  of  January, 
there  would  be  no  liability  in  the  event  of  the  act  not  being  obtained. 
Mr.  Mowatt  eventually  signed  the  deed  for  and  paid  the  deposits,  of 
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2Z.  2s.  each,  upon  1,575  shares.  The  company  failed  to  obtain  their 
act,  and  the  Sorith«Eastern  Company  denied  their  liability  to  pay  the 
expenses.  The  company  being  ordered  to  be  wound  up,  an  action 
was  brought  by  the  official  manager  against  the  South-Eastern  Com- 
paqy  to  recover  these  expenses,  but  the  action  failed.  Macgregor  v. 
The  Official  Manager  of  the  Deal  and  Dover  Railway  Company^  23 
Law  J.  Rep.  (n.  s.)  Q.  B.  69 ;  s.  c.  16  Eng.  Rep.  180.  The  director* 
of  the  company  had  returned  to  each  oi  the  allottees  IL  per  share 
on  their  deposits.  The  call  was  required  principally  to  pay  the  oosfa 
of  this  action,  and  the  expenses  of  the  winding  up. 

Danielj  Wxlles^  and  Roxburgh^  for  the  appeal  motion.  This  call 
cannot  be  sustained,  as  the  only  persons  to  be  benefited  by  the  actioo 
were  the  directors,  who  had  guaranteed  the  allottees  a  return  of  their 
deposits.  The  appellants  are  not  liable  to  creditors,  but  only  to  the 
directors;  and  the  latter  are  estopped  by  their  letter  of  the  24th  of 
January  from  insisting  on  their  right  The  execution  of  the  deed  was 
not  a  release  of  the  prior  indemnity,  but  the  latter  was  the  induce- 
ment for  the  execution  of  the  deed.  If  the  appellants  are  not  liable 
to  contribute  to  the  debts,  they  cannot  be  liable  to  the  expenses  of 
machinery.  Hunter^s  case^  1  Sim.  N.  S.  435 ;  s.  c.  4  Eng.  Rep.  164^ 
and  Gay's  case,  1  De  Gex,  M.  &  Q.  347;  s.  o.  10  Eng.  Rqp.  34. 

The  case  came  on  again  for  argument,  on  the  27th  of  January,  and 
stood  over  for  the  production  of  an  affidavit  by  Mr.  Mowatt,  that  he 
had  received  the  letter  of  the  24th  of  January  before  his  execution  of 
the  deed. 

February  8.  Glasse,  and  Selwyn^  for  the  official  manager.  The  let- 
ter of  the  24th  of  January  may  protect  the  appellants  as  against  the 
directors,  but  not  against  the  whole  body  of  subscribers.  JSr  parte 
Markwelly  16  Jur.  989;  s.  c.  13  Eng.  Rep.  466;  Roberts^ s  case,  3  De 
Gex  &  S.  205  ;  and  Bernard! s  case,  5  De  Gex  &  S.  283 ;  s.  c.  11  Eag. 
Rep.  128.  The  guaranty  was  conditional  on  the  agreement  with  the 
South-Eastern  Company  being  carried  out 

The  appellants  were  not  called  upon  to  reply. 

The  Lord  Chancellor..  Jin  deference  to  the  high  authorities  by 
which  this  case  has  been  decided,  we  might  probably  have  thought  it 
right  to  have  taken  time  for  consideration  before  giving  judgment 
During  the  course  of  the  argument,  however,  we  have  had  such  am- 
ple time  to  reflect  upon  the  case,  that  no  further  consideration  will  be 
necessary.  From  the  cursory  view  I  have  been  able  to  take  of  the 
case,  as  it  was  presented  to  the  Vice- Chancellor,  I  am  led  to  doubt 
whether  the  precise  point  was  ever  distinctly  brought  before  him.  The 
case  is  very  nearly  free  from  any  doubt  or  difficulty.  This  company, 
bein^  unable  to  fill  up  the  number  of  their  shares,  in  order  to  induce 
people  to  come  in  more  readily,  entered  into  some  arrangements  with 
the  South-Eastern  Railway  Company,  by  which  they  thought  they 
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might  put  themselves  on  a  good  footing,  and  might  make  certain  sa- 
crifices to  induce  shareholders  to  come  in.  On  the  24th  of  January, 
the  provisional  directors  of  the  company  passed  a  resolution,  in  pur- 
suance of  which,  the  letter  of  the  same  date  was  sent.  The  solicitors 
having  reported  the  result  of  the  negotiations  with  the  South-Eastern 
Railway  Company,  laid  before  the  board  the  letter  proposed  to  be 
sent  to  each  applicant  for  shares,  and  it  was  resolved  that  the  letter 
should  be  adopted  and  sent  accordingly.  That  letter  was  in  these 
words  —  fKQs  Lordship  read  the  letter.]  Now  that  letter  amounts  to 
this:  "We  undertake  to  indemnify  the  parties  against  all  losses,  if 
the  act  should  not  be  obtained;"  and  on  the  26th  of  January,  that 
announcement  appeared  in  the  form  of  an  advertisement  in  the 
newspapers ;  and  the  solicitors  had  authority  to  circulate  the  letter  in 
order  to  obtain  subscribers.  Hook,  one  of  the  solicitors,  was  a  friend 
of  Dr.  Elliott,  and,  thinking  it  a  profitable  thing,  sent  him  early  a 
copy  of  that  letter,  announcing  to  him  the  great  advantage  it  would 
be,  because  of  the  indemnity  against  losses. 

In  obedience  to  the  directions  to  cbrculate  the  intelligence  as  much 
as  possible,  he  desires  Dr.  Elliott  to  communicate  it  to  his  friends.  It 
would  be  impossible  seriously  to  argue  that  this  letter  had  never  been 
sent  to  Mr.  Mowatt.  Now,  Mr.  Mowatt,  being  one  of  Dr.  Elliot's 
friends,  the  letter  was  shown  to  him  on  the  26th,  and  he  immediately 
subscribes  for  200  shares,  and  on  the  faith  of  that  letter  executes  the 
deed  on  the  2d  of  February.  On  the  4th  of  February,  Hook,  acting 
upon  the  authority  given  to  him,  and  discharging  his  duty  of  dis- 
posing of  shares  upon  the  footing  of  that  letter,  sees  Mr.  Mowatt  and 
presses  him  to  take  more  shares.  Mr.  Mowatt  requires  a  fresh  letter 
from  the  committee.  The  committee  had  broken  up,  and  Hook  then 
sends  a  letter  to  Mr.  Mowatt,  urging  him  to  take  the  shares  and  in- 
closing a  printed  copy  of  the  circular.  Upon  the  faith  of  that,  Mr. 
Mowatt  acts,  and  «igns  the  deed  and  pays  his  deposit  What  was 
the  relation  in  which  Mr.  Mowatt  stood  after  that,  as  between  him- 
self and  those  who  had  given  him  an  indemnity?  It  would  be  use- 
less to  speculate  what  would  be  his  obligations  to  other  persons.  The 
question  here  is,  the  whole  body  being  brought  before  the  court,  in- 
cluding those  who  had  agreed  to  indemify  Mr.  Mowatt,  and  those 
who  had  not,  and  it  being  necessary  to  raise  money  for  the  purposes 
of  the  common  concern,  who  are  the  parties  primarily  liable  to  pay 
that  demand?  As  between  Mr.  Mowatt  and  the  three  directors,  even 
supposing  Mr.  Mowatt  to  be  liable  to  other  of  the  contributoues,  the 
three  are  bound  to  indemnify  him.  Undoubtedly,  the  persons  pri- 
marily hable  are  those  who  induced  Mr.  Mowatt  to  subscribe  the 
agreement  upon  the  assurance  of  indemnity.  Some  argument  was 
addressed  to  us  upon  the  fact  that  he  executed  the  deed  after  that  in- 
demnity. But  the  deed  here  was  never  meant,  as  in  the  common 
case,  to  be  an  embodiment  or  a  following  out  of  the  agreement;  but 
the  one  was  something  collateral  to  the  other.  As  to  Gaif^s  casCy 
which  they  allege  is  the  authority  upon  which  they  are  acting,  the 
distinction  is  manifest  There,  there  was  no  express  agreement  to  in- 
demnify, though  it  might  amount  to  that  The  directors  had  deposited 
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with  them,  by  the  body  of  shareholders,  sums  of  money  to  be  applied 
for  the  purposes  of  the  inchoate  concern ;  that  fund,  if  properly  ap- 
plied, would  not  have  been  exhausted;  then  the  affair  was  wound  up; 
and  it  was  truly  said,  that  the  first  fund  applicable  to  the  winding  up 
was  the  fund  placed  by  the  contributories  in  the  hands  of  the  directors. 
The  force  of  that  reasoning  was  admitted ;  but  it  was  said,  in  the 
course  of  the  argument,  that  though  we  were  called  upon  to  exercise 
a  sort  of  administrative  duty,  we  were  bound  to  take  some  practical 
step  for  getting  back  the  money.  It  was  idle  to  make  a  call  first  on 
seven  persons,  most  of  whom  had  gone  abroad,  and  all  of  whom 
were  totally  insolvent.  Feeling  the  force  of  that,  we  directed  an  affi- 
davit to  be  made  on  the  subject,  and  that  affidavit  satisfied  us  that 
there  was  no  chance  of  recovering  a  sixpence  from  the  persons  pri- 
marily liable.  Now,  the  money  was  to  be  raised,  and  all  the  contri- 
butories were  liable.  If  hereafter  any  of  those  primarily  liable  had 
returned  solvent,  there  would  be  a  remedy  against  them.  Now,  in 
this  case,  the  money  must  be  raised,  but  nobody  suggests  ins^olveocy 
on  the  part  of  the  directors ;  and,  therefore,  Gay's  case  has  no  practi- 
cal application.  It  appears  to  me  that  the  call,  as  far  as  Mr.  IVlowatt 
and  Dr.  Elliott  are  concerned,  must  be  discharged. 

Lord  Justice  Knight  Bruce.  I  assume,  in  favor  of  the  respon- 
dents, that  the  costs  incurred  by  the  official  manager,  and  which  it  is 
the  main  object  of  these  proceedings  to  procure,  were  properly  in- 
curred, and  ought  to  be  repaid  to  him ;  but  the  question  is,  how  are 
they  to  be  paid  ?  I  assume,  also,  in  favor  of  the  respondents,  but 
without  deciding  the  point,  that  in  a  certain  order  and  sense  the  pre- 
sent appellants  are  liable  to  him  (or  these  costs  and  expenses ',  but 
the  question  is,  in  what  order  and  manner?  I  agree  also  generally, 
that  where  a  man  has  two  debtors,  of  whom  as  between  themselves 
one  is  bound  to  indemnify  the  other,  the  creditor  may  proceed  against 
both  or  either,  and  leave  them  to  settle  the  matter  between  themselves. 
But  this  is  not  exactly  that  case.  It  is  a  question  under  the  Wind- 
ing-up Acts,  and  the  master  has  before  him  the  official  manager  and 
all  the  contributories.  The  latter  stand,  as  between  themselves,  in 
distinct  classes.  One  class  is  represented  by  the  appellants  and  the 
other  by  the  three  directors.  As  between  the  two  classes,  it  is  as- 
serted by  the  appellants  that  the  other  class  ought  to  bear  every  thing, 
and,  to  indemnify  them  from  all  the  consequences  of  having  been 
associated  in  this  undertaking.  They  have  given  strong  primd  facie 
evidence  that  such  is  the  case.  But  the  case  does  not  appear  to  me 
to  have  received  sufficient  investigation,  and  I  think  it  would  be  im- 
proper now  to  decide  between  the  two  classes  that  one  was  liable 
conclusively  before  the  other.  I  think  the  whole  case  ought  to  be 
remitted  to  the  master,  in  order  that  he  may  investigate  the  claims  of 
these  appellants  more  fully,  either  to  be  discharged  wholly,  or  not  to 
be  discharged  until  persons  of  undoubted  solvency  have  been  ascer- 
tained to  be  or  not  to  be  liable  before  them.  The  truth  I  believe  to  be, 
that  these  appellants,  rightly  or  wrongly,  have  been  so  possessed 
with  the  notion  that  they  were  in  no  rank,  in  no  sense,  liable,  that  the 
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other  view  of  the  case  has  not  been  presented  with  that  force  and 
clearness  that  it  might  have  been,  either  to  the  master  or  the  Vice- 
Chancellor.  I  am  of  opinion  that  the  case  at  present  is  not  in  such  a 
state  as  that,  without  a  probable  failure  of  justice,  the  call  can  be 
acted  upon  as  against  these  appellants. 

Lord  Justice  Turner.  I  concur  in  the  conclusions  that  have  been 
expressed  in  thi«  case.  It  has  not  been  argued  that  Mr.  Mowatt  is 
under  any  liability  as  to  creditors;  and,  as  to  the  costs,  I  am  clear 
that,  as  between  Mr.  Mowatt  and  the  directors,  the  latter  were  pri- 
marily liable  to  the  payment  of  these  costs.  Two  views  may  be  taken 
of  the  case :  the  one  is,  that  upon  the  terms  of  the  agreement  be- 
tween the  parties,  upon  the  faith  of  which  Mr.  Mowatt  signed  the 
deed,  the  directors  agreed,  if  the  act  should  not  pass,  they  would  pay 
back  the  whole  amount  of  the  deposit ;  that  is,  that  they  will  not 
charge  the  shareholders  with  any  deduction  in  respect  of  the  costs. 
The  other  view  is,  whether,  supposing  that  Mowatt  were  sued  upon 
the  covenant  contained  in  the  deed  in  respect  of  these  costs,  it  would 
not  be  a  perfectly  clear  case  to  restrain  proceedings  in  that  action. 
As  between  Mr.  Mowatt  and  the  directors,  I  think  upon  the  evidence 
as  it  stands  before  us  at  present,  the  directors  are  primarily  liable. 
Now,  according  to  the  act,  these  calls  must  be  made  according  to  the 
liability  of  the  parties  at  law  and  in  equity. 

It  is  said  there  may  be  other  parties  to  whom  Mr.  Mowatt  is  liable. 
The  question  then  is,  in  what  mode  the  call  ought  to  be  made  where 
there  are  parties  primarily  liable  and  parties  secondarily  liable? 
Nothing  could  be  more  inconvenient  in  carrying  out  the  provisions  of 
the  act  than  to  call  upon  parties  secondarily  liable  when  there  are 
parties  primarily  liable,  who  are  confessedly  solvent;  because  the 
consequence  of  that  would  be,  that  it  would  be  necessary  that  further 
calls  should  be  made  against  the  parties  primarily  liable  to  indemnify 
the  parties,  upon  whom  the  first  call  had  been  made,  against  the  pay- 
ments they  had  been  so  compelled  to  make.  I  think,  therefore,  you 
ought  not  to  carry  out  the  provisions  of  the  act  against  the  parties 
secondarily  liable,  unless  there  is  a  difficulty  in  recovering  the  money 
from  the  persons  primarily  liable. 

By  consent,  the  call  was  discharged  altogether,  in  order  to  save  the 
expense  of  a  reference  back  to  the  Master. 
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Jennings  v.  Brouohton.' 
May  31,  and  Jane  3,  6  and  22, 1853. 

Mining  Company — Specious  Publications — TrutJi — Suppression  — 
False  Suggestions —  Contract  —  Adventurer — Caveat  Emptor. 

A  person,  who  takes  shares  in  a  mining  company,  will  not  be  rcliered  from  his  contract  ot 
the  ground  that  the  description  of  the  nnaertaking  and  its  prospects  are  exaggerated  n. 
the  prospectus  and  advertisements  published  by  the  directors,  when  he  is  present  at  the 
first  meetings  of  the  company,  and  visits  the  mine,  and  has  as  full  an  opportnnitj  as  the 
directors  of  ascertaining  the  real  state  of  the  mine  and  its  prospects. 

In  the  construction  of  documents  published  by  directors  upon  the  formation  of  a  minine 
company,  the  description  of  the  prospects  and  capabilities  of  the  mine  most  be  considefei 
apart  from  what  is  to  be  seen.  The  plaintiff  is  bound  to  prove  the  allegations  that  die 
representations  made  bv  the  directors  are  false,  and  that  he  acted  upon  uiem ;  bat,  as  it 
was  apparent  that  the  plaintiff  knew  all  that  was  to  be  known,  respecting  the  undertsJung, 
and  had  not  shown  that  he  acted  upon  the  representations  of  Uie  directors,  but  rather  upon 
his  own  exaggerated  ideas  and  undue  expectation  of  saccess,  —  it  was 

Hddy  that  the  bill  must  be  dismissed,  with  costs. 

This  bill  was  filed  by  Phillip  Jennings,  against  Ricbard  Nightin- 
gale Broughton,  Robert  Broughton,  and  Thomas  Bibby,  to  set  aside 
a  contract,  by  which  the  plaintiflf  became  the  owner  of  719  shares 
in  a  company  called  the  Craig  y  Mwyn  Mining  Company,  on  the 
ground  that  he  was  induced  to  take  the  shares  by  the  false  represen- 
tations of  the  character  and  value  of  this  mine,  which  were  pub- 
lished to  the  world  by  the  authority  and  with  the  sanction  of  the 
defendants. 

This  mine  was  situated  upon  a  hill  called  Craig  y  Mwyn,  in  Mont- 
gomeryshire,  the  property  of  the  Earl  of  Powys.  It  was  in  the 
neighborhood  of  a  very  profitable  lead  mine,  called  the  Talacre  Mine, 
and  had  long  been  supposed  to  possess  lead  ore  which  mipht  be  pro- 
fitably worked,  and  accordingly  repeated  attempts  had,  although  on 
no  large  scale,  been  made  by  the  former  lessees  of  the  Earb  of  Powys 
to  make  this  mine  profitable,  but  hitherto  without  success.  In  the 
year  1843,  the  present  defendants  obtained  a  take-note  from  the  Earl 
of  Powys.  They,  or  the  defendant  T.  Bibby,  employed  an  engineer 
of  the  name  of  Le  Faux  to  inspect  and  report  on  the  mine.  He 
made  his  report  in  Aprils  1843,  which  was  of  a  very  favorable  cha- 
racter. He  advised  setting  men  to  work  on  the  mine  at  task  woik, 
for  the  purpose  of  ascertaining  the  nature  and  character  of  the  ore, 
and  he  particularly  advised  driving  a  level  at  a  lower  point,  which  he 
pointed  out,  for  the  purpose  of  meeting  the  ore  in  the  south  vein,  and 
of  avoiding  certain  difficulties  in  working  by  means  of  the  exbting 
levels,  which  difficulties  he  described.  The  defendants  seemed  to 
have  acted  on  this  suggestion  to  some  extent     They  employed  men 
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at  the  mine,  rather  to  examine  the  state  of  it  and  to  clear  out  the  levels 
than  to  begin  any  serious  and  efTectiye  working,  and  they  began  to  drive 
the  level  recommended  by  Mr.  Le  Faux,  which  was  level  No.  4.  They 
adopted  this  course  apparently  with  a  view  of  forming  a  company 
when  they  should  *be  in  a  state  sufficiently  advanced  to  be  able  to 
form  a  correct  estimate  of  the  probable  value  of  the  mine ;  and  they 
continued  to  go  on  in  this  course  till  the  middle  of  the  year  1850, 
and  in  so  doing  they  spent  several  hundred  pounds.  In  June  of  that 
year  they  obtained  from  the  Earl  of  Powys  a  lease  for  twenty-one 
years,  from  the  20th  of  August,  1850,  of  the  mine,  by  which  they 
were  to  pay  a  royalty  of  one  tenth  of  all  the  ore  raised :  and  with  a 
view  of  issuing  prospectuses  in  order  to  form  the  company,  they  em- 
ployed Mr.  BeU  Williams,  a  surveyor  and  land  agent,  who,  although 
but  little  experienced  in  the  surveying  and.  examination  of  mines, 
seemed  to  have  been  competent  to  understand  anc^to  form  as  correct 
an  opinion  of  the  probable  value  of  a  lead  mine  as  the  very  uncertain 
nature  of  the  property  would  permit.  Mr.  Le  Faux  only  inspected 
the  south  vein  or  lode  of  the  mine.  Mr.  Bell  Williams  inspected  the 
north  vbin  or  lode,  and  he  made  a  general  report  comprising  the 
whole  mine,  and  for  this  purpose  embodied  with  his  own  Mr.  Le 
Faux's  report,  which  was  sent  to  him  by  the  defendant  T.  Bibby, 
who  was  the  lessee  most  actively  engaged  in  the  getting  up  of  the 
company. 

Mr.  JBell  Williams  made  his  report  on  the  16th  of  August,  1850. 
It  stated  the  lease,  and  "that  the  Craig  y  Mwyn  (Hill  of  Lead)  com- 
prised four  square  miles ;  that  the  operations  hitherto  carried  on  are 
four  levels  numbered  respectively  on  the  plan  1,  2;  3,  and  4,  of  the 
aggregafe  length  of  728  yards  driven  on  two  veins  called  north  and 
south  veins.  The  detailed  particulars  of  each  level  are  annexed. 
No.  1,  driven  240  yards,  situate  on  the  south  side  of  the  hill,  driven 
for  forty-five  yards  parallel  with  the  strata  of  the  rock,  when  the 
course  is  diverted  and  penetrates  the  gray  stone,  or  mineral  ground, 
proceeding  along  the  vein  three  fed;  wide,  cutting  through  a  body  of 
ore,  yielding  in  a  distance  of  ninety  yards  sixty  tons  of  ore  in  cutting 
the  level,  independent  of  the  ore  obtained  in  roofing  up :  it  is  then 
continued  fifty-six  yards  through  the  blue  stone,  with  the  view  of 
intersecting  a  vein  parallel  to  the  last,  through  which  it  is  driven  for 
a  distance  of  forty-nine  yards'  on  the  vein  yielding  ore,  capable  of 
being  cut  out  in  large  masses  of  three  or  four  cwt.  On  this  vein  two 
sinkings  of  a  few  yards  have  proved  the  bulk  of  ore  increasing  with 
the  depth.  At  this  period  of  the  workings,  when  it  became  advisable 
to  drive  a  lower  level  on  the  same  veins  for  the  efficient  working  of 
the  lode,  a  level  marked  No.  4  was  fortunately  driven  199  yards.  At 
a  depth  of  fifty-three  yards  below  the  upper  workings,  but  in  one 
branch  discovered  to  have  cut  through  and  overshot  the  south  veins 
by  fourteen  yards,  a  level  has  been  commenced,  and  requires  to  be 
drive;i  a  short  distance  to  come  immediately  under  the  bulk  of  ore 
shown  in  No.  1,  in  the  south  vein.  The  other  branch  has  been  driven 
100  yards  completely  up  to  the  intersections  of  the  mineral  ground 
on  the  north  vein,  and  now  only  requires  to  be  pursued  thurty  yards 
VOL.  XIX.  36 
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to  come  under  a  large   parallel  vein  nine   feet  wide,  and  a  further 
distance  of  ten  yards  to  cut  the  lode  discovered  in  No.  3,  at  a  depth 
of  twenty  or  twenty-five   yards.     At  an  elevation  of  about  thirty 
yards,  almost  immediately  above  this.  No.  4,  is  the  level  No.  3,  driven 
for  a  distance  of  169  yards  to  the  intersection  of  another  vein  called 
the  north  vein,  parallel  to  the  former  or  south  vein :  here  the  lode  has 
been  cut  through,  showing  a  body  twenty-four  inches  wide,  a  solid 
ore  resting  upon  the  vein  three  feet  wide,  largely  intermixed  with 
lumps  of  ore  and  calamine,  and  continues  to  maintain  the  same  width 
and  characteristic  to  the  extent  of  the  present  workings,  being  seven- 
teen yards  further.     This  lode  can  be  worked  downwards  by  means 
of  the  level  No.  4,  twenty  or  twenty-five  yards  below,  and  upwards 
by  means  of  a  level  driven  upon  a  parallel  vein,  nine  feet  wide,  by  a 
sump  or  pit  from  this  level,  ten  yards  above,  which   requires  to  be 
driven  a  few  yard^  further  to  cut  the  lode  shown  in  the  level  below. 
In  former  workings  in  this  sump  there  are  evidences  of  a  large  bulk 
of  ore  having  been  extracted,  but  from  the  decayed  state  of  the  sup- 
ports it  is  not  at  present  advisable  to  pursue  it     For  the  further  and 
more   extensive   development  of  this  lode,  a  level,  No.  2,  h^  been 
driven  upon  this  vein  at  an  elevation  of  about  thirty  yards  above  No. 
3,  for  some  distance  intersecting  the  lode,  showing  a  quantity  of  solid 
ore  in  lumps  of  ten  to  twenty  pounds  weight,  (called  by  the  miners 
the  red  workings,)  having  the  same  characteristic  as  the  more  fiiUy 
developed  works  at  Llanymog.     Above  this  level  in  the  heading  of 
the  vein  has  been  discovered,  on  the  surface,  remarkably  rich  masses 
of  ore,  si;c  tons  having  been  taken  from  an  open  trench  on  the  vein 
twelve  inches  wide.     The  result  of  thb  survey  satisfies  one  that  the 
several  levels  have  been  advisedly  driven,  and  may  all  ultimately  be 
connected  by  the  drifts  necessary  to  follow  the  ore,  thus  airing  and 
opening  the  mine,  and  rendering  it  capable  of  employing  a  large  num- 
ber of  hands  at  one  time.     The  drivings  may  be  done  with  facility 
from  the  soft  nature  of  the  strata,  shale,  and  clay,  at  the  comparative 
Dght  expense  of,  say  30^.  a  yard  advance,  and  from  the  elevation,  the 
lowest  level  is  capable  of  being  underworked  to  a  depth  of  some 
hundred  yards.     The  river  Rhiadr  runs  through  the  lands,  the  great 
falls  being  close  to  the  mine,  and  may  advantageously  be  used  to 
work  the  crushers  and  other  machinery  necessary  to  the  mine  to  any 
power  requhred.     The  ores  are-of  two  kinds,  the  steel  and  potter^s  ore, 
both  of  great  purity  and  very  free  from  sulphur ;  assayed  to  contain 

eighty-one  per  cent,  of  lead  and ounces  of  silver  to  the   ton, 

being  rated  about  30^.  per  ton  above  the  ordinary  leads  of  the 
country.  The  dip  of  the  lodes  is  a  very  favorable  characteristic  of 
a  productive  mine,  being  three  to  one." 

Mr.  Bibby,  on  obtaining  this  report,  proposed  to  bring  out  the  com- 
pany upon  the  cost-book  system  in  shares,  valuing  the  whole  mine 
at  16,000/.,  allowing  Mr.  Bell  Williams  a  discretion  to  lower  it  to 
3^,000/.  On  the  31st  of  August,  1850,  Mr.  Bell  Williams  wrote  to 
T.  Bibby  to  express  his  opinion  that  this  was  too  high,  and  he  sug^ 
gested  that  before  bringing  out  the  company  or  issuing  any  advertise- 
ment or  prospectus,  the  mine  should  be  surveyed  by  Mr.  Kirk.     This 
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was  declined  by  Mr.  Bibby  in  a  letter  of  the  2d  of  September,  1850 ; 
accordingly,  on  the  following  day,  the  first  advertisement  was  pro- 
posed, which  was  inserted  in  the  Mining  Journal  in  the  course  of  that 
month,  and  Mr.  Bell  Williams's  report  was  printed  and  circulated. 
In  the  same  month  of  September,  the  plaintiff  visited  the  mine  in 
company  with  the  defendant,  Richard  Nightingale  Broughton,  who 
was  the  executor  of  the  plaintiff's  uncle,  through  whom  the  plaintiff 
became  entitled  to  considerable  property.  The  plaintiff  read  these 
advertisements  and  the  report  of  Mr.  Bell  Williams,  and  applied  to 
take  shares  in  the  proposed  company,  and  he  attended  a  meeting  on 
the  12th  of  October,  1850,  for  the  purpose  of  settling  the  plan  on 
which  the  company  was  to  be  established.  * 

The  account  of  that  meeting  was  fully  given  in  Mr.  Bell  Williams's 
evidence.  It  also  was  referred  to  in  other  evidence.  It  appeared 
that  the  plaintiff  took  an  active  part  in  settling  the  draft  of  the 
minute  of  the  meeting,  and  of  the  rules  of  the  company,  but  that 
he  declined  to  sign  it,  although  the  defendants  as  managers,  and  Mr. 
Asterley  and  Mr.  Williams  in  their  character  of  shareholders,  then 
present,  did  so.  At  this  meeting  the  plaintiff  took  250  shares  at  8^ 
each.  The  defendants  took,  or  rather  retained,  200  shaTM  each.  Mr. 
Bell  Williams  took  50,  Mr.  Asterley  took  50,  and  Mr.  Bell  Williams 
took  10  shares  for  two  other  persons,  who  had  authorized  him  so  to 
do,  making  together  960  out  of  the  1,600  shares,  of  which  the  com- 
pany was  to  consist 

On  the  1st  of  November  following,  the  plaintiff  a^ain  visited  the 
mine  in  the  company  of  Mr.  Evans,  a  shareholder  residing  at  Belper, 
the  defendant,  Robert  Broughton,  and  Mr.  Bibby,  and  he  proceeded 
to  examine  the  mine  in  their  presence,  and  in  that  of  Edward  Hamp- 
Bon,  the  captain  of  the  mine ;  and  on  this  occasion,  Thomas  Hampson, 
one  of  the  miners  working  in  it,  raised  ore  there  in  the  presence  of  the 
plaintiff  for  the  purpose  of  his  examination.  Both  the  Hampsons 
and  other  witnesses  spoke  of  the  mine  as  being,  at  the  time  of  this 
second  visit,  in  a  very  promising  state  and  appearance.  The  plain- 
tiff, on  his  return,  took  464  additional  shares  at  the  same  price,  and 
on  the  5th  of  January  following,  he  took  five  more  shares,  making  in 
the  whole  719  shares. 

In  April  following,  the  plaintiff  became  doubtful  about  the  success 
of  the  adventure ;  he  employed  Mr.  Hiram  Williams,  an  engineer, 
to  inspect  the  mine,  and  he  went  over  it  and  compared  it  with  the 
report  of  Mr.  Bell  Williams,  and  he  made  his  report  both  on  the 
mine  and  on  the  accuracy  of  the  report  of  Mr.  Bell  Williams  at  the 
same  time.  In  so  doing,  ha  expressed  his  opinion  that  Mr.  Bell 
Williams's  report  was  incorrect  in  various  essential  particulars ;  and 
he  abo  gave  his  further  opinion,  that  the  mine  was  worth  nothing, 
and  would  prove  to  be  an  utter  failure,  in  both  which  opinions  he 
was  confirmed  by  Mr.  Hodge,  a  mining  engineer. 

These  opinions,  however,  were  in  both  respects  contested  by  other 
engineers,  who  had  been  examined  on  the  part  of  the  defendants* 
who  asserted  the  entire  of  Mr.  Bell  Williams's  report  to  be  correct, 
and  also  spoke  more  favorably  of  the  state  of  the  mine,  which,  how- 
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ever,  they  did  not  make  out  to  be  very  good  at  present,  at  least;  and 
the  reports  of  the  produce  of  the  mine  up  to  the  present  time  showed 
a  very  unprofitable  return. 

Such  was  the  outline  of  the  case  as  it  appeared  upon  the  evidence. 

Willcockj  James,  and  Harrison,  for  the  plaintiff.  On'  the  ground 
that  the  contract  ought  to  be  set  aside  on  account  of  misrepresen- 
tation— 

Pawson  V.  Watson,  Cowp.  785 ;  Comfoot  v.  Fowke,  6  Mee.  &  W. 
358 ;  Pasley  v.  Freeman,  3  Term  Rep.  51 ;  FuUer  v.  Wilson,  3  Q. 
B.  Rep.  58 ;  Adamson  v.  Ja/rvis,  4  Bing.  66 ;  1  Story,  Eq.  Jur.  5th  ed 
8. 193,  p.  218;  Htchens  v.  Congreve,  4  Sim.  420;  s.  c.  4  Buss.  562; 
Burrowes  v.  Lock,  10  Ves.  470 ;  Ainslie  v.  Medlycoit,  9  Ves.  13. 

And  on  the  ground  of  undue  influence  — 

Dent  V.  Bennett,  7  Sim.  539 ;  4  Myl.  &  C.  269 ;  Hunter  v.  Atkins, 
8  Myl.  &  K.  113. 

R.  Palmer,  Giffard,  and  Kenyon,  for  the  defendants. 

Attwood  V.  SmaM,  Younge,  407,  461,  537 ;  s.  c.  6  CI.  &  F.  442, 
232 ;  Pulsford  v.  Richards,  ante,  p.  387 ;  Edwards  v.  M^Leay,  Coop. 
308;  s.  c.  2  Swan8t287;  Reynelly.  Sprye,  1  De  Gex,  M.  &  G.  656; 
8.  c.  13  Eng.  Rep.  74 ;  ^umes  v.  Pennell,  2  H.  L.  C.  497. 

The  Master  of  the  Rolls.  I  have  carefully  examined  the  evi- 
dence, which  is  very  voluminous,  and  I  shall  refer  to  some  particular 
vjdtnesses  for  the  purpose  of  explaining  the  view  I  have  taken  of  some 
of  the  points  disputed  between  the  parties.  I  repeat  the  observations 
I -made  in  Pulsford  v.  Richards,  that  persons  who  take  shares  on  the 
formation  of  a  company,  and  the  directors  who  form  it,  are  contract- 
ing parties ;  that  the  prospectuses  and  advertisements  issued  by  the 
directors  are  the  representations  quce  dant  locum  contractuu  If  these 
representations  contain  false  statements  which  cannot  be  made  good 
by  the  persons  who  made  them,  the  person  who  took  those  shares  on 
the  faith  of  them  may,  in  my  opinion,  avoid  the  contract,  and  require 
the  founders  of  the  company  to  restore  him  to  the  position  he  was  in 
when  he  took  these  shares.  What  I  have  first  to  consider  in  the 
present  case  is,  whether  the  prospectuses  and  advertisements  so  issued 
contained  such  misrepresentations,  or  such  suppression  of  existing 
facts,  as  that,  if  the  real  truth  had  been  stated,  it  is  reasonable  to 
believe  that  the  plaintiff  would  not  have  entered  into  the '  contract ; 
that  is,  would  not  have  taken  the  shares  which  were  originally  allot- 
ted to  him,  and  those  which  he  purcha^^d  in  the  course  of  that  year. 
But  even  if  this  should  be  determined  in  the  afiirmative,  it  would  not 
be  condusiye  in  the  plaintiff's  favor ;  because  if  the  plaintiff  knew 
what  the  circumstances  connected  with  the  mine  really  were,  and 
was  cognizant  of  the  fact  that  these  representations  were  inaccurate, 
he  cannot  afterwards  complain ;  and  it  is  always  to  be  borne  in  mind, 
in  suits  of  this  nature,  that  the  burden  of  proving  that  the  represent 
tations  were  false,  and  that  he  acted  upon  the  faith  of  them,  lies  upon 
the  plaintiff. 
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A  perusal  of  the  evidence  confirms  my  opinion  that  the  defendants 
are  bound  by  the  representations  made  by  Mr.  Bell.  Williams  in  his 
report  and  in  the  advertisement  issued  by  him,  and  that  he  acted  as 
the  agent  of  the  defendants,  the  lessees,  who  sanctioned  and  approved 
of  what  he  did. 

In  consideiing  the  effect  of  these  documents,  a  distinction  must  be 
taken  between  that  part  of  them  which  gives  a  general  description 
of  the  prospects  and  capabilities  of  the  mine,  and  that  part  which 
gives  a  specific  account  of  what  is  there  to  be  seen. 

With  respect  to  the  former,  it  is  sufficient  to  observe  that  the  work« 
ing  of  the  mine  is  essentially  a  speculation  of  a  doubtful  character ; 
that  the  most  promising  looking  mine  may  become  unproductive,  and 
that  the  most  unfavorable  appearance  of  a  mine  may  rapidly  disap- 
pear ;  and  further,  that  this  character  is  more  prevalent  in  mines  of 
lead,  copper,  and  tin,  than  in  those  of  coal  ana  ironstone. 

The  specific  misreprentations  alleged  by  the  plaintiff  may  be  thus 
classed ;—  first,  that  the  advertisement  and  report  states  that  the  vein 
of  lead  ore  in  level  No.  3,  is  two  feet  wide ;  secondly,  that  it  had 
been  proved  to  be  so  for  ten  fathoms ;  thirdly,  that  there  was  ore  on 
the  bank  to  the  extent  of  about  fifty  tons,  which  would  be  available 
for  a  first  dividend  to  the  shareholders ;  fourthly,  that  level  No.  1  is 
capable  of  yielding  sixty  tons  of  ore  in  a  distance  of  ninety  yards ; 
fifthly,  that  the  slate  quarries  belonging  to  the  property  were  of  a  very 
valuable  description  and  would  add  to  the  success  of  the  speculation ; 
and,  sixthly  and  lastly,  he  complains  that  the  general  description  of 
the  mine  was  untrue  and  exaggerated* 

With  respect  to  the  first  and  second  of  these  statements,  the  reports 
all  admit  that  no  such  vein  is  now  to  be  seen  in  the  mine.  The  en- 
gineers who  have  given  evidence  for  the  plaintiff  say  that  no  traces 
of  the  former  existence  of  such  a  vein  are  now  to  be  discovered ;  that 
if  there  had  been  such  a  vein,  traces  of  it  would  now  be  discoverable, 
and  that  they  do  not  believe  that  it  ever  existed  at  all ;  it  was  nothing 
more  than  a  mere  lump  two  feet  high,  and  that  it  did  not  continue 
for  ten  fathoms.  The  engineers  for  the  defendants  assert  that  traces 
of  its  having  existed  appear,  but  that  it  has  been  worked  out  since 
the  report  was  made.  Mr.  Bell  Williams  and  several  of  the  minors 
assert  that  it  did  exist  when  the  report  was  made,  and  that  as  far  as 
could  be  seen  it  appeared  to  continue,  and  that  it  could  at  that  time 
be  proved,  and  that  it  was  proved,  to  exist  to  the  extent  mentioned  in 
the  advertisement,  viz.,  ten  fathoms,  and  that  although  it  has  since 
been  ascertained  that  it  then  stopped,  this  could  not  have  been  known 
at  that  time.  Mr.  Richard  Broughton  states  in  his  evidence  that 
when  the  plaintiff  examined  the  mine  on  the  occasion  of  his  last  visit, 
in  September,  1850,  it  was  measured  in  the  presence  of  the  plaintifi^ 
and  that  it  was  then  two  feet  thick,  and  that  it  appeared  to  continue 
for  some  distance.  Upon  this  evidence  the  plaintiff  has  failed  in 
showing  this  statement  as  to  the  width  and  continuation  of  the  vein 
to  have  been  a  misrepresentation.  If  I  were  compelled  to  come  to  a 
precise  conclusion  on  the  subject,  I  should  believe  that  the  report  was 
accurate  at  the  time  it  was  made,  although  the  subsequent  workings 
36* 
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have  removed  it,  and  have  shown  that  the  promises  it  held  oat  were 
fedlacious. 

With  respect  to  the  third,  namely,  the  amount  of  the  ore  on  the 
back,  it  was  undoubtedly  inaccurate,  for  it  turns  out  to  consist  of 
barely  ten  tons ;  but  the  plaintiff  cannot  complain  of  this,  because 
before  he  took  the  shares  he  knew  that  the  amount  had  never  been 
ascertained,  and  that  fifty  tons  greatly  exceeded  the  amount  of  it,  in* 
asmuch  as  this  question  was  discussed  at  the  meeting  on  the  12tb  of 
October,  1850,  at  which  the  ore  on  the  bank  was  estimated  at  a 
rough  guess  at  twenty  tons,  and  no  more,  and  set  down  for  that 
amount  in  the  presence  of  the  plaintiff  before  he  took  any  shares. 

With  respect  \o  the  fourth  statement,  the  account  in  the  report  is 
not  that  the  level  No.  1.  is  capable  of  producing  sixty  tons  of  ore  in  a 
distance  of  ninety  yards,  but  is  an  allegation  that  the  level  there  de- 
scribed has  been  driven  through  ore  which  in  the  course  of  that  ope- 
ration yielded  that  amount  of  ore;  and  this  fact  is  proved  in  the 
evidence  in  the  cause,  although  it  took  place  before  the  defendants  had 
any  concern  in  the  mine. 

With  regard  to  the  fifth  misrepresentation,  the  slate  quarries  are, 
undoubtedly,  with  the  present  means  of  transit,  worth  nothing;  but 
the  plaintiff  cannot  complain  of  this  statement :  it  is  established  in 
evidence  that,  before  he  took  his  shares,  the  defendant  T.  Bibby  stated 
that,  in  his  opinion,  they  were  worth  little  or  nothing,  and  it  is  dear 
firom  the  evidence  that  they  did  not  form  the  material  ground  of  the 
advertisements,  and  that  the  plaintiff  relied  upon  the  prospects  which 
were  held  out  with  regard  to  the  lead  expected  to  be  found  in  the 
mine. 

I  have  disposed  of  the  statements  respecting  the  general  appear- 
ance  and  promises  of  the  mine  by  the  observations  I  have  ahready 
made  with  respect  to  adventures  of  this  nature.  I  think  it  unneces- 
sary now  to  go,  paragraph  by  paragraph,  through  the  report  of  Mr. 
Bell  Williams  and  the  advertisements,  although  I  have  done  so  while 
perusing  the  evidence. 

The  result  of  the  whole  case  is,  tkat  the  report  stated  in  the  most 
favorable  manner,  and,  it  may  be  said,  in  glowing  and  exaggerated 
colors,  what  really  was  to  be  found  in  the  mine.  But  I  cannot  find 
any  such  representation  as  would  entitle  the  plaintiff  to  avoid  the 
contract  he  had  entered  into. 

Upon  the  most  careful  review  of  the  whole  subject  and  the  evidence, 
it  appears  that  the  same  sources  of  information  were  open  to  the 
plaintiffs  and  the  defendants,  and  that  they  alike  availed  themselves  of 
the  same  means  of  obtaining  their  information. 

The  plaintiff  paid  two  visits  to  the  mine,  one  before  he  took  any 
shares,  and  one  before  before  he  took  the  latter  and  larger  portion; 
and  although  the  mere  inspection  of  a  mine  by  an  unscientific  person 
amounts  to  little  or  nothing,  yet  in  this  case  the  result  of  the  evidence 
satisfies  me  that  he  careftfiy  inquired  firom  a  person  competent  to 
give  him  correct  information  as  to  the  state  of  the  lodes,  and  that  he 
examined  them  himself  t6  ascertain  their  accuracy.  If^  indeed,  an 
ignorant  person  went  into  a  mine  for  the  purpose  of  ascertaining  the 
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correctness  of  the  appearances  alleged  to  exist,  and  was  shown  some* 
thing  which  he  was  told  to  be  ore,  which  in  truth  was  not  so,  I  should 
regard  it  only  as  an  additional  badge  of  fraud ;  but  if  he  was  told  the 
truth,  he  had  in  fact  the  opportunity  of  testing  the  correctness  of  the 
representatibns  made.  I  think,  on  the  evidence^  he  went  there  for  this 
purpose,  and  that  the  information  given  to  him  by  the  miners  and 
others,  on  their  visits,  was  accurate,  and  if  he  was  deceived  thereby,  it 
was  by  himself  drawing  false  and  exaggerated  inferences  from  them. 
He  founded  his  conduct  in  taking  the  shares  as  much  upon  the  in* 
formation  so  obtained  in  the  mines  as  upon  the  statements  contained 
in  the  report  and  advertisements.  This  opinion  is  confirmed  by  what 
occurred  on  the  1st  of  November,  1850,  on  the  occasion  of  his  second 
visit  At  that  time  the  mine  looked  very  favorable.  One  of  the 
miners  then  at  work  raised  a  large  piece  of  ore  in  his  presence,  and  he 
was  so  satisfied  with  the  prospects  of  the  concern,  that  he  forthwith 
procured  all  the  additional  shares  he  could,  unsolicited  by  any  one, 
without  any  firesh  information  other  than  that  which  he  obtained  from 
the  captain  of  the  mine,  and  the  men  at  work  therein,  on  the  occasion 
of  his  second  visit 

I  see  no  evidence  of  mala  fides  or  fraud  in  the  defendants ;  they 
knew  apparently  as  little  of  the  mine  as  he  did.i  They  were  desirous 
to  enter  into  a  speculation  to  work  this  mine,  and  no  doubt  at  the  same 
time  to  make  the  most  of  the  lease  they  bad  obtained  from  Lord 
Powys.  They  did  not  sell  the  whole  concern.  They  retained  three 
eighths  of  the  whole  interest  and  the  entire  control  of  the  working  it, 
and  they  and  the  plaintiff  were  so  satisfied  with  the  probable  success 
of  it,  that,  in  January,  1851,  they  refused  to  part  with  any  shares, 
although  a  considerable  premium  was  offered  to  induce  them  so  to  do. 
Mr.  Bell  Williams  also  shows  that  he  believed  in  the  accuracy  of  the 
report  he  had  made,  by  himself  accepting  the  shares  in  the  concern. 

If  it  had  been  shown  that  the  defendants  had  worked  the  mine  un- 
profitably  for  several  years,  and  then,  finding  that  no  profit  could  be 
derived  from  it,  had  determined  to  make  it  profitable  by  getting  up  a 
bubble  company,  the  case  would  have  borne  a  very  different  aspect 
The  previous  workings  of  the  defendants  were,  I  am  satisfied,  on  the 
evidence,  only  sufficient  to  enable  them  to  examine  and  test  the  levels 
and  the  veins,  and  put  the  mine  in  a  state  in  which  it  might  be 
worked:  their  plan  firom  the  beginning,  was  to  work  it  by  a  company, 
to  be  brought  out  for  that  purpose,  in  which  they  were  to  have  a 
large  interest  and  over  which  they  were  to  have  a  control. 

The  real  state  of  the  case  I  believe  to  be,  that  the  plaintiff  em* 
barked  in  this  scheme  with  his  eyes  open,  knowing  all  that  was  then 
to  be  known,  but  with  an  exaggerated  and  undue  expectation  of  sue* 
cess,  and  he  has  now  fallen  into  the  opposite  extreme. 

In  adventures  of  this  kind,  so  little  can  ever  be  accurately  known 
of  the  future  production  of  the  mine,  that  the  expectations  of  success 
in  a  great  degree,  depend  upon  the  temperament  of  the  person  who 
engages  in  them ;  most  persons  are  apt  to  believe  that  present  ap- 
pearances will  continue,  whether  for  good  or  evil.  But  reviewing  the 
whole  matter  carefully  and  attentively,  i  entertain  no  doubt  that 
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the  plaiutiff  did  not  embark  in  this  speculation  in  consequence  of,  at 
on  the  faith  of,  any  misrepresentation  made  by  the  defendants  re- 
specting the  character  of  this  mine  and  the  probable  chances  of  suc- 
cess in  working  it. 

The  result,  therefore,  is  that  the  bill  must  be  dismissed,  and  with 
costs. 


PiDCOCK   V.  BOULTBEE.^ 
December  22, 1852. 

Guardian  ad  litem — Jurisdiction — Lunatic. 

An  application  for  Uio  appointment  of  a  gnardian  ad  litem  to  an  infant  defendant,  a  Innttk, 
not  found  so  by  mqnisition,  sboold  be  made  in  Chancery,  and  not  in  Innacj. 

W.  H.  Terrell  said  that  he  had  leave  from  Vice-Chancellor  Kin- 
dersley  to  move  before  their  lordships,  having  jurisdiction  in  lunacy, 
on  behalf  of  the  plaintiff,  for  the  appointment  of  a  guardian  ad  lUem 
to  an  infant  defendant  who  was  a  lunatic,  but  not  so  found  by  inqui- 
sition. A  similar  application  was  made,  in  another  suit  relative  to 
the  same  infant,  to  Vice-Chancellor  Turner,  and  his  Honor  directed 
the  matter  to  be  mentioned  to  Lord  Truro;  and  the  application 
having  been  made,  his  lordship  made  the  order.  Sir  Bichard  Kin- 
dersley  had  not  offered  any  opinion  upon  the  point  of  jurisdiction, 
but  said,  that,  as  such  a  course  had  been  pursued  in  the  other  suit 
relating  to  this  particular  person,  it  would  be  better  to  make  the 
application  to  their  lordships,  who  were  now  invested  with  jurisdic- 
tion in  lunacy. 

H.  F.  BristowCy  for  other  parties,  took  no  part  in  the  application, 
but  did  not  oppose. 

Knight  Bruce,  L.  J.  The  proper  jurisdiction  is  in  chancery,  and  . 
not  in  lunacy.  During  my  own  practice  at  the  bar,  I  have  obtained 
many  such  orders  from  the  Court  of  Chancery,  and  never  thought  of 
resorting  to  the  jurisdiction  in  lunacy.  My  learned  brother  is  willing, 
as  1  am,  to  do  any  thing  which  the  Vice-Chancellor  may  wish ;  but 
our  objection  is,  that  if  we  make  the  order,  it  might  possibly  hereafter 
be  considered  that  we  had  some  doubts  of  the  jurisdiction  of  the 
Court  of  Chancery  to  make  it,  when,  in  truth,  we  have  none.  With 
this  intimation,  we  think  the  matter  had  better  be  again  mentioned 
to  the  Vice-Chancellor. 

Lord  Cranwortu,  L.  J.,  concurred. 
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Daring  the  discussion,  Mr.  Cairns,  amicus  CuricBj  drew  attention 
to  the  32d  of  the  Orders  of  1845, 14  Law  J.  Rep.  (n.  s.)  Chanc.  288, 
as  showing  that  the  jnrisdiction  is  in  chancery.  By  that  order,  it  is 
directed,  that  if  a  defendant  who  is  an  infant,  or  a  person  of  weak  or 
unsound  mind,  not  so  found  by  inquisition,  will  not  appear  or  answer, 
the  court  may  appoint  a  guardian. 


Wattgh  v.  Waudell.^ 

« 

February  1,  1853. 

Solicitor  and  Client — Married  Woman —  Separate  Estate — Costs '^ 

Security —  Taxation. 

A  married  woman  having  separate  estate  is  within  the  6  &  7  Yict  c.  73,  with  respect  to  the 
taxation  of  costs. 

A  claim  filed  by  a  solicitor  to  enforce  a  secnritjr  for  costs  pending  taxation  of  one  bin,  and 
before  the  deuyery  of  other  bills,  will  be  dismissed  with  costs ;  but  without  prqodice  to 
other  proceedings  after  the  amoant  dae  is  ascertained. 

A  manried  woman  saye  her  solicitors  a  written  paper,  charging  her  separate  estate  with 
former  and  future  hills  of  costs  incorred  in  respect  of  her  separate  estate.  She  afterwards 
discharged  them,  and  npon  her  applying  that  they  might  deliver  their  bills,  she  was 
opposed  and  ordered  to  give  further  security  for  payment  of  what  should  be  found  due  on 

.  taxation.  Upon  delivery  of  one  of  the  bills,  she  obtained  an  order  to  tax  it,  but  before  the 
amount  was  ascertained  the  solicitors  filed  a  claim  to  enforce  generally  the  security  she 
•  had  given  to  them :  — 

Hddy  that  the  claim  must  be  dismissed,  and  that  it  could  not  be  retained  until  the  amount  of 
the  costs  was  ascertained. 

This  was  a  claim  filed  by  Messrs.  Waugh  &  Mitchell,  solicitors, 
against  Rosetta  Waddell;  their  fornler  client,  and  against  her  husband, 
James  Robert  Waddell,  to  obtain  payment  of  what  was  due  to  them 
for  principal  and  interest  on  security  of  a  memorandum,  dated  the 
18th  of  October,  1849,  together  with  the  costs  of  this  suit,  or  other- 
wise to  foreclose  certain  mortgaged  stocks,  funds,  annuities,  and 
rents,  or  to  have  the  same  sold,  subject  to  any  prior  charges,  and  that 
the  produce  might  be  applied  in  payment  of  their  bill  and  interest 
and  costs. 

Previous  to  1849,  Mr.  Waugh  was  employed  by  Mrs.  Waddell,  as 
her  solicitor,  in  several  matters  of  business,  and  this  was  continued 
to  the  firm  after  the  partnership  of  Messrs.  Waugh  &  Mitchell. 

During  the  whole  of  this  employment,  Mrs.  Waddell  was  a  married 
woman,  living  apart  from  her  husband,  having  considerable  property 
settled  to  her  separate  use. 

Daring  these  employments,  Mrs.  Waddell  incurred  bills  of  costs  to 
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some  amount  to  Mr.  Waugh,  and  also  to  the  firm  of  Messrs.  Waugfa 
&  Mitcbeil. 

On  the  18th  of  October,  1849,  she  signed  an  authority  for  them  to 
act  as  her  solicitors,  and  undertaking,  as  she  was  a  married  woman, 
and  these  matters  related  to  her  separate  estate,  in  consideration  of 
their  so  doing,  to  charge  upon  and  pay  from  her  separate  estate 
Messrs.  Waugh  &  Mitchell,  and  also  Mr.  Waugh's  former  and  future 
bills  of  costs  against  her,  with  interest  at  5/.  per  cent,  per  annum  on 
those  already  incurred  from  that  date,  and  upon  those  which  might 
be  incurred  Kom  the  end  of  every  year  in  which  the  business  charged 
for  might  be  performed. 

Mrs.  Waddell,  after  this,  incurred  a  further  bill  of  costs,  and  then 
discharged  them. 

On  the  15th  of  December,  1851,  by  an  order  made  upon  the  peti- 
tion of  Mrs.  Waddell,  Messrs.  Waugh  &  Mitchell  were  ordered  to 
deliver  to  her  their  bills  of  all  fees  and  disbursements,  and  they  were 
referred  to  the  taxing  Master  for  taxation. 

On  the  29th  of  April,  1852,  security  was  given  by  Mrs.  Waddell 
for  the  costs  which  should  be  found  due,  and  the  time  for  the  delivery 
of  the  bills  of  costs  was  extended  until  the  20th  of  May,  1852. 

On  the  22d  of  May,  Messrs.  Waugh  &  Mitchell  delivered  their  bills 
of  costs,  amounting  to  580/.  and  upwards,  but  then  the  taxation  was 
not  proceeded  with. 

On  the  18th  of  October,  1849,  Mr.  Waugh  claimed  a  sum  of  800L^ 
and  Messrs.  Waugh  &  Mitchell  a  further  sum  of  286L  15s.  7<L  €L8 
being  due  from  Mrs.  Waddell  for  costs,  charges,  and  expenses. 

Mrs.  Waddell,  amongst  other  separate  estate,  was  entitled  to  the 
income  of  30,000/.  consols,  standing  to  the  credit  of  a  cause  of  Woodf 
faU  V.  Baxter^  and  to  the  income  of  1,000/.  consols,  and  to  an  annuity 
of  60/.  which  was  vested  in  Mr.  Waugh  and  Thomas  Kelly  as  trustees, 
and  to  the  rents  of  a  freehold  house  in  Warwick  Square,  let  at 
120/.  per  annum.  The  income  of  30,000/.  was  stated  to  be  charged 
with  5,000/.  and  interest,  by  a  security,  dated  the  29th  of  April,  1844, 
and  by  a  subsequent  assignment,  it  was  vested  in  Richard  Grariick 
Bathe. 

By  a  deed  dated  the  first  of  September,  1832,  an  annuity  of  176/. 
per  annum  was  charged  upon  the  1,000/.  consols,  and  the  annuity  of 
60/.  a  year,  and  the  rents  of  the  house  in  Warwick  Square,  and  the 
same  deed  vested  in  Jane  Ann  Waugh  and  Joanna  Westron  in  equal 
shares. 

Mrs.  Waddell,  when  she  signed  the  memorandum  of  the  18th  of 
October,  1849,  was  entitled  for  her  separate  use  for  life  in  reversion 
expectant,  on  the  decease  of  her  daughter,  Rosa  M.  M.  Bagster  to  the 
residuary  estate  of  her  father.  Alderman  Crowder,  consisting,  among 
other  things,  of  26,000/.  reduced  annuities,  and  also  of  divers  freehold 
and  leasehold  estates,  all  of  which  were  subject  to  the  memorandum 
of  the  18th  of  October,  1849,  which  the  plaintiffs,  notwithstanding 
the  order  for  taxation,  now  sought  to  enforce. 

Palmer  and  Greene^  for  the  plaintiffs.    Murray  v.  BarleCy  7  Sim. 
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194 ;  Owens  v.  Dickenson^  Cr.  &  Ph.  48 ;  Lord  v.  Wtffhtmck,  2  Ph. 
110. 

RoupeU  and  Jes^eL  Can  a  solicitor  take  a  security  for  costs  when 
the  amount  is  unascertained,  and  when  no  bill  of  costs  has  been 
delivered  ?  In  this  case  the  memorandum  was  taken  for  present  and 
future  costs  to  become  due  periodically.  One  bill  had  been  delivered 
under  an  order  from  this  court;  but  there  still  remained  claims  for 
costs  upon  two  other  separate  accounts.  The  6  &  7  Vict  c.  73,  s. 
37,  provided  that  no  proceedings,  should  be  taken  pending  a  reference 
to  tax ;  the  first  part  of  the  clause  is  imperative,  the  second  is  discre- 
tionary. The  order  also  of  the  15th  of  December,  1861,  directed 
"  that  no  proceedings  at  law  or  otherwise,"  should  be  commenced 
against  the  petitioner  respecting  the  bill  pending  the  reference ;  the 
filing  this  claim,  therefore,  is  a  contempt  of  this  court ;  if  the  order 
is  improper  they  can  discharge  it  The  defendant  was  opposed  when 
applying  to  tax  the  bill,  and  though  Messrs.  Waugh  &  Alitchell  held 
security,  the  order  was  only  obtained  upon  the  defendant's  giving 
still  further  security.  It  must  be  assumea,  therefore,  that  the  rule  of 
this  court  is,  that  an  attorney  shall  not  take  a  security  from  his  c-iient 
pending  the  relationship  of  attorney  and  client  Until  the  bill  was 
delivered,  there  was  no  debt  or  any  demand  existing,  either  at  law 
or  in  equity:  until  this  was  done  the  suit  was  for  prospective  costs; 
but  afterwards  the  order  to  tax  estopped  all  proceedings  between 
attorney  and  client  in  respect  to  that  biU,  and  this  order  having  been 
obtained  by  a  married  woman  does  not  vary  the  case.  K  also  the 
party  obtaining  the  order  does  not  proceed  with  the  taxation,  the 
other  party  may.  Mrs.  Waddell  has,  therefore,  not  been  guilty  of 
any  laches.  The  plaintiffs  also  insist  that  the  separate  estate  of  Mr. 
Waddell  is  liable  for  debts,  both  express  and  implied. 

Selwyni  for  James  Robert  Waddell,  the  husband  of  the  defendant 

R.  Palmer^  in  reply.  This  claim  was  filed  after  leave  had  been 
obtained  from  the  court ;  the  order  to  tax  was  then  brought  to  its 
attention.  It  was  quite  unnecessary  that  the  solicitors  should  deliver 
a  signed  bill  before  taking* a  security.  The  sections  which  have  been 
referred  to  have  no  application,  the  courts  will  not  make  a  personal 
decree  against  married  women;  they  ar^  not  chargeable  within 
the  meaning  of  the  act,  and  the  plaintiffs  can  only  proceed  against 
the  separate  property  of  the  wife.  Aylett  v.  Ashton,  1  MyL  &  (Jr.  106. 


The  Master  of  the  Rolls.  The  38th  section  applies  only  to  the 
persons  who  seek  to  have  a  solicitor's  bill  taxed.  The  39th  section 
also  has  no  application  to  this  case.  It  has  been  argued  that  the 
37th  section  does  not  apply,  because  a  married  woman  is  not  charge- 
able with  the  costs ;  but  if  the  undertaking  is  of  any  value,  she  is 
chargeable  in  respect  of  her  separate  estate,  and  in  Murray  v.  Barlee 
it  was  held  that  the  separate  estate  of  a  married  woman  was  liable. 
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I  am  of  opinion,  therefore,  that  she  is  within  the  act,  and  is  charge- 
able in  respect  of  her  separate  estate.  It  would  be  a  serious  evil  if  it 
were  not  so.  The  37th  section  does  not  apply  to  proceedings  upon 
which  the  defendant  is  liable,  but  no  proceediqgs  could  be  com- 
menced  until  one  month  after  the  delivery  of  the  bill,  and  when  the 
bills  were  delivered,  no  proceedings  can  be  taken  pending  any  refer- 
ence, and  until  the  bills  were  taxed.  I  think  that  the  memorandum 
is  a  lien  upon  the  defendant's  separate  estate.  I  at  first  thought  that 
this  claim  might  stand  over  until  the  amount  of  the  costs  was  ascer- 
tained, and  the  order  made  under  the  reference ;  but  upon  further 
consideration  I  think  that  no  claim  should  have  been  filed  until  the 
amouqt  of  the  costs  has  been  ascertained  by  the  order  to  be  made 
under  the  reference.  I  must,  therefore,  dismiss  the  claim,  with  costs, 
but  without  prejudice  to  another  being  filed  after  the  amount  of  the 
costs  has  been  ascertained  under  the  taxation. 


The  Dean  and  Chapter  op  Ely  v.  Edwards.^ 

February  8,  and  U,  1853. 

Revivor —  Abatement  by  Death. 

In  making  an  order,  nnder  the  15  &  16  Vict  c  86,  s.  52,  to  reTire  a  suit  agunst  the  execa- 
tors  of  a  deceased  defendant,  the  coort  will  not  order  them  to  admit  assets,  or  in  delanli, 
direct  an  account  of  the  testator's  estate  to  be  taken. 

This  was  a  motion,  under  the  15  &  16  Vict  c.  86,  s.  52,  to  revive  a 
suit  which  had  become  abated  by  the  death  of  several  of  the  defend- 
ants. 

The  bill  was  filed  by  the  Dean  and  Chapter  of  Ely  against  Edward 
Bliss  and  twenty-three  other  defendants,  who  appeared ;  the  names 
of  E.  Bliss  and  another  were  afterwards  struck  out  of  the  bill  as 
defendants,  which  made  Frederick  Edwards  the  first  defendant  upon 
the  record,  and  he  and  twenty-one  defendants,  on  the  14th  of  April, 
1842,  put  in  a  joint  and  Several  plea  to  the  plaintiffs'  bill.  On  the 
same  day  Roper  Cash,  another  defendant,  put  in  a  separate  plea  to 
the  bill.  The  first  plea  had  not  been  argued,  but  the  second  fdea 
was  argued  and  disallowed,  by  the  Lord  Chancellor,  by  an  order, 
dated  the  31st  of  July,  1852,  which  reversed  an  order  of  the  Master 
of  the  Rolls  allowing  the  plea  of  Roper  Cash. 

Richard  Gathercole,  another  of  the  defendants,  died  on  the  8th  of 
January,  1852,  having,  by  bis  will,  dated  the  28th  of  June,  1850,  and 
a  codicil  dated  on  the  same  day,  appointed  George  Reynolds  Wilde, 
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William  Fincham,  and  his  son  Richard  Oathercole,  execators,  the  first 
two  of  whom  alone  proved  the  will. 

Several  other  defendcuits  had  also  died,  having  made  their  wills 
and  appointed  executors,  who  proved  and  became  the  personal  repre- 
sentatives of  their  several  testators. 

Another  defendant,  Charles  Bowers,  died  on  the  7th  of  July,  1851, 
intestate,  and  no  person  had  taken  out  letters  of  administration  to 
him,  so  that  he  was  without  a  personal  representative. 

Charles  Clarke,  another  defendant,  had  also  died,  and  no  person  had 
become  his  personal  representative. 

Under  these  circumstances,  it  was  asked,  that  the  suit  and  proceed- 
ings might  be  revived  against  George  Reynolds  Wilde  and  William 
Fincham,  as  the  personal  representatives  of  the  defendant  Richard 
Gfathercole.  It  was  further  asked,  that,  if  they  should  not  admit 
assets  of  Richard  Gathercole  sufficient  to  answer  the  demands  of  the 
plaintiffs  against  his  estate,  then  the  usual  accounts  of  his  personal 
estate  and  effects  might  be  taken.  A  similar  order  was  asked  against 
the  other  executors,  but  nothing  was  asked  against  the  estates  either 
of  Charles  Bowers  or  Charles  Clarke. 

Fleming,  in  support  of  the  application. 

The  Master  of  the  Rolls  made  the  order  to  revive. 

The  Registrar  refused  to  draw  up  the  order  directing  the  admission 
of  assets. 

February  14.  Fleming'  asked  that  the  order  might  be  drawn  up  in 
the  form  proposed  by  the  notice  of  motion :  and  contended  that  the 
mere  order  to  revive  was  not  sufficient ;  no  relief  could  be  obtained 
against  executors  without  an  admission  of  assets,  or  an  order  to  take 
the  accounts  of  the  testator's  estate. 

The  Master  of  the  Rolls.  The  plaintiffs  may  find  difficulties, 
but  the  act  gives  no  authority  by  which  the  court  can  direct  the 
executors  to  admit  assets :  that  ccui  only  be  rectified  by  a  new  enact- 
ment The  plaintiffs  are  entitied  to  an  order  to  revive  the  suit  against 
the  executors,  and  they  can  carry  it  on  against  them  as  if  they  had 
originally  been  made  parties,  but  further  the  court  has  no  power.^ 


*  Extract /ram  the  order.  Bia  Honor  doth  order  that  the  suit  and  proceedings  do 
ftand  reviTed  against  the  said  George  Reynolds  'V^de  and  William  Fincham,  &c.,  and 
oe  in  the  same  plight  and  condition  as  the  same  were  at  the  time  of  the  abatement" 
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The  Dean  and  Chapter  op  Ely  v,  Edwards.^ 

February  22, 1853. 

Intestacy  —  Legal  RepresenUUion — Directing  a  Party  to  Appear. 

The  conrt  will  direct  a  party  to  appear  in  a  suit  and  represent  the  estate  of  a  deceased 
defendant,  who  had  died  intestate,  thoagh  no  letters  of  administration  had  been  granted. 

This  was  a  motion,  under  the  15  &  16  Vict  c.  86,  s.  44,  that  some 
proper  person  mi^ht  be  appointed  to  represent  the  estate  of  Charles 
bowers,  deceased,  (there  being  no  personal  representative  of  his 
estate,)  for  all  the  purposes  of  this  suit,  and  proceeding  consequent 
thereon  or  incident  thereto,  and  that  all  consequential  orders  might 
bind  his  estate  the  same  as  if  there  was  a  duly  constituted  legal  per- 
sonal representative. 

The  application  was  supported  by  a  certificate  of  the  burial  of 
Charles  Bowers  at  Lakenheath,  in  the  county  of  Suffolk ;  and  by 
affidavits  of  searches  made  at  the  Archdeaconal  Court  of  Sudbury, 
in  the  diocese  of  Ely,  in  the  province  of  Canterbury,  and  also  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  and  that  no  will 
had  been  proved  or  letters  of  administration  granted ;  and  also  of  an 
interview  with  Mary  Bowers,  the  widow  of  the  deceased,  who  stated 
that  her  husband  died  on  the  7th  of  July,  1851,  leaving  her  a  widow 
with  three  children,  who  were  named,  and  that  Charles  Bowers  imide 
no  will,  and  that  no  letters  of  administration  had  been  granted  to  his 
effects. 

Lloyd  and  Flemings  in  support  of  the  motion. 

The  Master  of  the  Rolls  directed  that  Mary  Bowers,  the  widow, 
upon  service  of  the  order,  should  appear  and  represent  the  estate  of 
Charles  Bowers,  deceased,  for  all  the  purposes  of  the  suit. 


Ford  v.  the  Earl  of  Chesterfield.^ 

Fehmary  26, 1853. 

Disclaimer  —  Costs  —  Answer  —  Mortgage  —  Foreclosure  Suit 

In  a  foreclosure  suit,  a  creditor  by  judgment,  eabseqnent  to  the  plaintiff;  put  in  his  wuw 
difldaimiDg  all  interest,  stating  at  the  same  time  that  no  application  had  been  made  to  h 

1  22  Law  J.  Bep.  (ir.  s.)  Chanc  680.  >  Jbid. 
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to  release  his  interest  previous  to  the  filing  of  the  bill    To  this  answer  the  plaintiff  filed  a 
replication: — 

Held,  that  the  pUintiff  was  entitled  to  a  decree  of  foreclosure,  bat  that  the  defendant  was  not 
entitled  to  anj  costs  from  the  plaintiff. 

This  bill  was  filed,  by  G.  S.  Ford,  the  second  mortgagee  of  certain 
estates  in  the  county  of  York,  which  the  Earl  of  Chesterfield,  as  first 
mortgagee,  had  cansed  to  be  sold,  under  a  power  of  sale  contained 
in  his  security,  praying  that  any  balance,  aftef  answering  the  first 
mortgage,  might  be  secured  in  court  for  the  benefit  of  the  plaintiff 
and  the  other  persons  entitled,  and  that  if  necessary  a  receiver  might 
be  appointed ;  it  also  asked  that  the  priority  and  particulars  of  the 
encumbrances  upon  the  same  might  be  ascertained,  and  that  the 
money  might  be  distributed  accordingly ;  or,  in  case  it  should  happen 
that  the  sales  or  any  of  them  should  hot  be  completed,  that  the 
plaintiff  might  be  let  in  to  redeem  the  Earl  of  Chesterfield  and  such 
of  the  other  defendants  as  had  encumbrances  or  charges  upon  the 
hereditaments  prior  to  the  plaintiff's  charge;  and  that  the  encum- 
brancers, subsequent  to  the  plaintiff,  might  redeem  him  or  be  fore- 
closed, or  that  the  estates  might  be  sold  under  the  direction  of  the 
court,  and  the  plaintiff's  charge  paid  out  of  the  proceeds. 

Jeifery  Ludlam,  a  judgment  creditor  of  the  mortgagor,  whose  secu- 
rity was  subsequent  to  the  plaintiff's,  put  in  his  answer,  stating  that 
he  did  not  claim  any  interest  whatever  in  the  sum  or  sums  of  money, 
or  in  the  hereditaments  and  premises,  or  in  any  of  them,  or  any  part 
thereof,  and  he  disclaimed  all  right,  title,  and  interest  in  and  to  the 
sum  and  sums  of  money,  hereditaments,  and  premises  respectively, 
and  every  part  thereof,  and  he  said  that  he  never  was  applied  to  by 
the  plaintiff  to  disclaim  such  right  or  interest  previous  to  the  biU 
being  filed,  and  he  asked  that  the  bill  might  be  dismissed  against 
him,  with  costs. 

Upon  the  hearing,  a  decree  was  made,  but  it  was  denied  that  the 
disclaiming  defendant  was  entitled  to  any  costs. 

Wilcock  and  Southgate.  This  defendant  was  properly  made  a 
party  to  the  suit ;  his  security  was  exbting  when  the  bill  was  filed ; 
he  had,  therefore,  no  claim  for  costs.  Silcock  v.  Eoynon^  2  You.  & 
C.  C.  C.  376;  Lock  v.  LomaSy  15  Jur.  162;  s.  c.  11  Eng.  Rep.  154 ; 
Gr^gg*  V.  SturgiSy  5  Hare,  93 ;  Long  v.  Stone,  19  Law  J.  Rep.  (n.  s.) 
Chanc.  148 ;  Collins  v.  Shirley ,  1  Russ.  &  M.  638 ;  Perkin  v.  Stafford, 
10  Sim.  562 ;  Buchanan  v.  Greenway,  11  Beav.  58 ;  Appleby  v.  Duke, 
1  Ph.  272;  affirming  1  Hare,  303;  Oibsm  v.  Nicol,  9  Beav.  403; 
Ohrly  V.  Jenkins,  1  De  Gex  &  8. 543 ;  Gabriel  v.  Sturgis,  5  Hare,  97 ; 
Cash  v.  Belcher,  1  Hare,  310. 

Forster,  for  Jeffery  Ludlam.  The  right  to  costs  would  have  been 
a  matter  of  course  had  the  defendant  parted  with,  or  disclaimed  his 
interest  before  the  bill  was  filed.  Hioms  v.  Bolton,  16  Jur.  1077 ;  s.  c. 
13  Eng.  Rep.  596.  This  rule  equally  applies  if  a  defendant  is  willing 
to  release  or  disclaim  his  interest ;  no  such  request,  however,  was  ever 
made  to  the  defendant.    In  Owmey  v.  Jackson,  22  Law  J.  Rep.  (n.  s.) 
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Chanc.  417 ;  s.  c.  17  Eng.  Rep.  419,  the  court  considered  the  defend- 
ant entitled  to  his  costs,  because  the  mori^[agee  had  no  previoiu 
notice  of  the  plaintiff's  intention  to  file  the  bilL  In  Ablett  v.  Edwards^ 
10  Sim.  562,  n.,  the  disclaiming  defendants  had  their  costs  paid  to 
them  by  the  plaintiff.  Tipping  \,  Power^  1  Hare,  405 ;  CoUis  v.  CoUis, 
14  Law  J.  Rep.  (n.  s.)  Chanc.  56 ;  Bailey  v.  Lambert^  5  Hare,  178. 
The  plaintiff  has  also  filed  a  replication  to  the  defendant's  answer; 
this  woold  have  justified  his  going  into  evidence  to  prove  the  troth 
of  his  answer ;  the  plaintiff  has,  however,  put  the  question  at  issue 
upon  the  answer,  and  is  bound  to  pay  the  costs.  Williams  v.  Longfeh 
loWi  3  Atk.  582;  Olover  v.  Rogersy  17  Law  J.  Rep.  (n.  s.)  Chanc  2. 

The  Master  of  the  Rolls.  Upon  examination,  the  effect  of  the 
more  recent  authorities  seems  to  be,  that  in  suits  for  foreclosure  or  re- 
demption, when  the  defendant  disclaims,  so  as  to  show  that  he  had 
no  interest  when  the  bill  was  filed,  and  that  he  did  not  claim  any, 
then  he  would  be  entitied  to  his  costs.  Also,  if  he  showed  that  he 
had  disclaimed  or  had  offered  to  disclaim  before  the  bill  was  filed,  in 
that  case  he  would  be  entitled  to  his  costs ;  but  if  he  had  an  interest, 
and  did  not  disclaim  or  offer  to  disclaim,  but  suffered  himself  to  be 
made  a  party  to  the  bill,  and  then  only  disdaimed  by  his  answer,  in 
such  a  case  he  is  not  entitled  to  his  costs.  With  the  exception  of 
Gv/rney  v.  Jackson^  the  authorities  seem  capable  of  being  brought 
within  those  rules,  and  that  also  may  be  reconciled  with  the  previous 
cases.  The  plaintiff  has  then  filed  a  replication.  The  rule  in  such  a 
case  seems  to  be,  that  when  a  defendant  disclaims,  and  the  plaintiff 
replies  to  that  disclaimer,  and  the  defendant  is  compelled  to  go  into 
evidence  in  support  of  the  statements  in  his  answer,  the  plaintiff  must 
pay  the  defendant  his  costs,  but  not  otherwise.  In  this  case  no  evi- 
dence has  been  gone  into.  The  decree,  therefore,  against  this  de- 
fendant will  be  for  foreclosure,  but  he  is  not  entitled  to  his  costs  from 
the  plaintiff. 


Scawen  v.  Nicholson.' 

March  S3, 1853. 

Procedure  Amendment  Act  —  Infani  Defendants  —  Rehearing — Sfif- 
pkmental  Claim — Foreclosure. 

Where  a  decree  for  foreclosure  has  been  made  against  the  defendants,  subsequently  diseo- 
yered  to  be  infants,  the  court  will  not  rehear  the  cause,  nor  expedite  the  roredosnre  of 
their  equity  of  redemption,  but  a  suppletnental  suit  must  be  mod,  or  anoUier  suit  iosti- 
tnted. 

This  was  a  motion  by  a  mortgagee,  the  plaintiff  in  a  foreclosme 


I  22  Law  J.  Bep.  Qx.  s.)  Chanc.  632 ;  17  Jar.  869. 
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claimi  to  rehear  the  cause  as  against  two  of  the  defendants,  who  sub- 
sequently to  the  original  hearing  had  been  ascertained  to  be  infants. 
The  usual  decree  of  foreclosure  had  been  made,  and  such  of  the  de- 
fendants as  were  adult  had  conveyed  the  mortgaged  estate  to  the 
plaintiff,  pursuant  to  the  order  in  the  decree. 

Robson,  for  the  motion,  cited  Ooldsmid  v.  SUmehewery  22  Law  J. 
Rep.  (n.  s.)  Chanc.  109 ;  s.  c.  16  Eng.  Rep.  385 ;  Ptendergast  v.  Lush- 
ingtof^post 

Wood,  V.  C,  declined,  in  the  absence  of  authority,  to  rehear  the 
claim  as  against  the  infant  defendants,  or  to  expedite  the  foreclosure 
of  their  equity  of  redemption,  whilst  they  were  incompetent  to  consent 
to  a  decree.  His  Honor  suggested  that  the  proper  course  would  be 
to  file  a  supplemental  claim,  or  to  dismiss  the  claim  as  against  them, 
and  institute  another  suit 


Foster  v..  Cautley.i 

April  IS,  1853. 

Procedure  Amendment  Act —  Guardian  ad  litem — Infant, 

The  ootirt  will  not  appoint,  as  guardian  ad  litem  of  an  infknt  defendant,  a  person  unconnected 
with  the  infant,  and  not  interested  in  the  suit 

This  was  a  motion  for  the  appointment  of  a  guardian  ad  litem  to 
an  infant  defendant.  The  proposed  guardian  was  not  connected  with 
the  infent  nor  interested  in  the  suit 

Drucej  for  the  motion,  cited  I^emont  v.  E^emonti  17  Jur.  55 ;  s.  c. 
17  Eng.  Rep.  81- 

Wood,  V.  C,  said  that  the  former  practice  was,  that  the  proposed 
guardian  should  produce  the  infant  in  court,  as  some  proof  that  he 
was  connected  with  or  had  some  control  over  the  person  of  the  infant, 
or  was  otherwise  interested  in  the  suit.  Since  the  introduction  of  the 
new  practice,  dbpensing  with  the  production  in  court  of  the  infant 
defendant,  his  Honor  required  an  aflSdavit  to  show  that  the  proposed 
guardian  was  not  merely  a  volunteer,  but  that  he  had  some  interest 
in  the  suit,  or  was  related  to,  or  otherwise  connected  with  or  known 
to  the  infant's  family. 

^  22  Law  J.  Bep.  (k.  s.)  Chanc  689 ;  17  Jur.  870. 
37* 
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Hargraves  V.  Whitb.i 

Maj  7,  1853. 

Practice  —  Short  Cause  —  ChunseFs  Certificate. 

The  court  will,  ander  circamstanoes,  dispense  with  the  usaal  certificate  of  oomuel,  that  a 
caase  is  proper  to  be  heard  as  a  short  cause. 

This  was  an  application  by  the  plaintiff  to  place  a  part-heard  caase 
in  the  list  of  short  causes,  an  arrangement  for  the  compromise  of  the 
suit  having  been  broken  off. 

The  facts  were  not  disputed,  nor  was  any  argument  anticipated; 
but  the  plaintiff 's  junior  counsel  hesitated  to  certify  that  the  cause  was 
proper  to  be  heard  as  a  short  cause. 

RoUi  and  Metcalfe^  for  the  plaintiffl 

Wood,  V.  C,  said  he  thought,  that  under  the  above  circumstances, 
the  cause  might  be  put  into  the  short  list.^ 


Hart  v.  Tulk.     Tulk  v.  Hart.^ 

Aprii'29,  and  May  5,  and  8, 1852. 

TFt//,  Construction  of —  Substitution  of  one  word  for  another. 

A  testator,  who  had  made  equal  allowances  during  his  life  to  four  sons  for  their  maintenanee, 
and  had  setUed  property  of  the  same  annual  amount  on  each  of  his  three  daa|htas  on 
their  respectiye  marriaffes,  made  his  will,  diriding  his  real  estate  into  seyen  portions,  and 
described  it  in  seven  s(£edules.  The  annual  cental  of  each  portion,  excepting  **  four  *  and 
''five,''  was  of  nearly  equal  amount  The  testator  was  indebted  on  mortgages  of  his  real 
estates,  and  directed  the  trustees  of  his  will,  out  of  his  personal  estate,  to  pay  to  the  son  to 
whom  he  afterwards  devised  "  four,"  an  annual  sum,  wnile  a  piece  of  land  whidi  was  coai- 
prised  in  "  four"  was  unlet  He  then  directed  the  rents  of  "  four**  and  "five,**  and  eqoal 
portions  (fifths)  of  the  rents  of  the  other  five  properties  to  be  set  apart  to  raise  the  anaul 
sum,  and  to  be  accumulated  till  the  mortgages  could  be  paid  off.  He  then  directed  tbst 
when  the  vacant  piece  of  land  should  be  le^  (which  the  testator  himself  estimated  woold 
make  the  rental  of  "^four*'  about  eoual  to  each  of  the  others  except "  five"),  the  annnal 
sum  for  paying  off  the  mortgages  should  be  raised  by  the  whole  rents  of  the  lands  com- 


1  22  Law  J.  Bep.  (x.  s.)  Chanc.  640 ;  17  Jur.  436. 
^  s  In  another  case,  on  the  4th  of  May,  previonsly,  the  conrt  declined,  on  the  applica- 
tion of  Mr.  Rolt,  to  place  on  the  short  list  a  cause  in  which  large  interests  were  con- 
cerned and  family  arranffements  delayed,  unless  counsel  could  state  that  the  heanng 
would  not  occupy  more  tnan  two  minutes,  the  aYei|ige  time  allowed  for  hearing  short 
causes. 
3  22  Law  J.  Bep.  (n.  s.)  Chanc  649 ;  2  De  Gex,  Mac  &  Gor.  SOO. 
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prised  in  the  "fourth"  schedale,  and  the  remainder  bj  equal  sixth  parts  of  the  heredita^ 
xnents  comprised  in  the  other  schednles :  — 

Heldj  oyemiling  a  decision  pf  a  Vice-chancellor,  that  the  whole  will  showed  that  the  general 
intention  of  the  testator  was  eqoalitj  of  division  among  the  seven  children,  and  mat  Uie 
word  ^  fourth"  in  the  place  where  it  was  used  must  be  treated  as  ihere  without  design, 
without  meaning,  and  merumper  errorem  BcrihentU;  and  further,  that  '*  fourth"  was  written 
for  **  fifth  "  and  the  will  must  be  so  construed. 

The  question  in  this  sait  (and  three  other  suits)  instituted  to  carry 
into  effect  the  trusts  of  the  will  of  the  late  Mr.  Charles  Augustus 
Tulk,  arose  under  a  clause  of  that  will  Besides  C.  A.  Tulk,  who 
had  an  independent  provision,  the  testator  had  seven  children,  four 
sons,  Augustus  Henry,  Edward  Hart,  John  Augustus,  and  James 
Stuart,  and  three  daughters,  Mrs.  Caroline  Augusta  Gordon,  Mrs* 
Louisa  Susanna  Ley,  and  Mrs.  Sophia  Augusta  Cottrell.  On  the 
marriage  of  Mrs.  Gordon,  in  1834,  he  settled  real  estate  upon  her,  her 
husband,  and  the  issue  of  the  maniage,  of  the  annual  value  of  461/* 
5s.  On  the  marriage  of  Mrs.  Ley,  in  1844,  and  soon  after,  he  settled 
annuities  amounting  to  200^  a  year,  for  the  benefit  of  her,  her  bus- 
band,  and  children.  On  Mrs.  Cottrell's  marriage,  in  1847,  he  settled 
200/.  a  year  on  her  and  her  children,  with  a  proviso,  that  if  be  should 
by  will  or  otherwise  make  a  provision  equed  to  200/.  a  year,  the  set- 
tlement should  cease.  The  testator  allowed  to  his  sons  Augustus 
Henry,  Edward  Hart,  and  James  Stuart  Tulk,  200/.  a  year  each,  but 
be  made  no  allowance  to  John  Augustus  Tulk. 

The  testator  made  his  will,  dated  the  23d  of  September,  1848,  and 
at  the  end  of  it  his  fireehold  houses  in  and  near  Leicester  Square,  in 
the  county  of  Middlesex,  was  set  forth  in  seven  schedules,  the  first, 
second,  third,  sixth,  and  seventh  of  which  were  of  the  respective 
yearlv  rentals  of  601/.,  605/.,  603/.  18^.,  605/.,  and  599/.  I65.;  the 
fourth,  181/.,  besides  the  estimated  yearly  value  of  420/.  of  a  piece  of 
land  [Mrt  of  the  property  therein  comprised  on  the  east  side  of  Lei- 
cester Square,  (upon  which  the  Panopticon  has  since  been  built,)  and 
the  fifth,  133/.  IO5.  He  directed  his  debts,  except  mortgage  debts,  to 
be  paid  out  of  his  personal  estate,  and*directed  the  residue  thereof  to 
be  invested,  and  declared  that  the  investments  should  be  held  upon 
the  trusts  after  declared  concerning  the  fund  directed  to  be  raised  for 
payment  of  his  mortgage  debts ;  and  he  then  directed  that  if  at  his 
death  the  vacant  ground  devised  in  trust  for  James  Stuart  Tulk,  and 
comprised  in  the  fourth  schedule,  should  be  let,  the  trustees  of  the 
personal  estate  should,  out  of  the  same  personal  estate,  first  by  the 
interest  and  then  out  of  a  sufficient  part  of  the  capital,  pay  that  son, 
his  heirs  and  assigns  250/.  a  year  until  such  piece  of  ground  should 
be  let  or  all  the  mortgage  debts  be  paid.  The  testator  then  devised 
all  the  hereditaments  comprised  in  the  seven  schedules  to  trustees  in 
fee  simple,  upon  trust,  out  of  the  rents  and  profits,  to  raise  1,600/.  a 
year,  until  a  sufficient  fund  should  be  raised  to  pay  off  the  mortgage 
debts  charged  on  the  same  estates.  The  testator's  will  then  proceeded 
thus:  "  And  I  direct  that  the  whole  of  the  rents  of  all  the  heredita- 
ments comprised  in  the  fifth  schedule  hereinafter  cOntGdned  shall  be 
applicable,  so  far  as  the  same  are  sufficient,  to  the  raising  the  said  an« 
Dual  sum  of  1,600/.,  and  also,  that  until  the  said  piece  of  ground  in 
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the  said  fourth  schedule  shall  be  let  as  aforesaid,  the  whole  of  tlie 
rents  of  all  the  other  hereditaments  comprised  in  that  schedule  shall 
be  applicable  in  like  manner,  so  far  as  the  same  are  sufficient,  and 
that  the  rents  of  the  hereditaments  respectively  comprised  in  the  five 
other  schedules  hereinafter  contained,  shall  bear  each  an  equal  fifiii 
part  of  raising  the  residue  of  the  ssdd  annual  sum  of  1,6002^  after 
raising  so  much  thereof  as  the  rents  of  the  said  hereditaments  com- 
prised in  the  said  fifth  schedule,  and  the  rents  of  the  said  heredi- 
taments comprised  in  the  said  fourth  schedule,  shall  (until  such  piece 
of  ffround  be  let)  be  sufficient  to  pay.  But  after  such  piece  of  gronnd 
shall  be  let,  then  I  direct  that  the  whole  of  the  rents  of  all  the  he- 
reditaments in  the  said  fourth  schedule  shall  be  applicable,  so  far  as 
the  same  may  be  sufficient,  to  the  raising  the  said  annual  sum  of 
1,6002.,  and  the  remainder  of  such  annual  sum  shall  be  raised  in  equal 
sixth  shares,  that  is,  one  out  of  t^ie  rents  of  the  hereditaments  com- 
prised in  each  of  the  other  schedules.^     The  testator  then  directed 
the  trustees  out  of  the  1,600/.  a  year  to  keep  down  the  interest  on  the 
mortgage  debts  until  the  same  should  be  discharged,  and  to  accu- 
mulate the  residue,  and  when  sufficient,  to  pay  off  the  same  debts, 
and  in  case  the  same  should  be  more  than  enough  for  that  purpose,  to 
hold  the  surplus  in  seven  equal  shares,  subject  to  the  same  trusts  as 
the  rents  of  the  real  estates.     And  he  empowered  the  trustees  to  pay 
off  any  mortgage  debt,  although  the  whole  fund  might  not  be  raised, 
with  a  direction  that  the  property  remaining  liable  to  contribute  to 
the  1,600/.  a  year  should  be  charged  with  a  yearly  sum  equal  to  the 
interest  of  the  debts  paid  off,  and  to  be  added  to  and  held  upon  the 
like  trusts  as  the  accumulated  fund.    The  testator  then  declared  the 
trusts  of  the  property  comprised  in  schedule  No.  1,  to  be  for  his  son 
Augustus  Hennr  Tulk  in  fee ;  in  schedule  No.  2,  for  his  son  Edward 
Hart  Tulk  in  fee ;  in  schedule  No.  3,  for  his  son  John  Augustus  Tulk 
in  fee ;  and  in  schedule  No.  4,  for  his  son  James  Stuart  Tulk  in  fee. 
As  to  the  hereditaments  comprised  in  schedule  No.  5,  the  trusts  were 
declared  to  be  for  Mrs.  Gordon  and  her  childen ;  as  to  those  comprised 
in  schedule  No.  6,  for  Mrs.  Ley  and  her  children ;  and  as  to  those  in 
schedule  No.  7,  for  Mrs.  Cottrell  and  her  children.     And  he  gave  each 
daughter  a  power  of  appointing  a  life-estate  to  her  husband.      The 
foregoing  facts,  and  the  fact  that  James  Stuart  Tulk  had  no  provi- 
sion, except  his  father's  allowance,  at  the  date  of  the  will  and  of  tiie 
death  of  the  testator,  appeared  upon  the  Master's  report 

The  cause  was  heard  before  the  late  Vice-Chancellor,  Sir  James 
Parker,  and  the  question  being  raised  whether  the  words  « fourth 
schedule,"  printed  in  italics  could  not  and  ought  not  to  be  read  "  fifth 
schedule,"  his  Honor  decided  that  it  could  not,  and  from  that  decisMMi 
James  Stuart  Tulk  appealed. 

The  argument  for  James  Stuart  Tulk  was,  that  the  obvious  inten- 
tion of  the  testator  was  an  equal  provision  for  his  seven  children,  and 
that  if  the  word  "  fourth  "  were  not  read  "  fifth,"  the  effect  would  be 
to  take  all  the  income  from  James  Stuart  Tulk  after  the  vacant  land 
was  built  upon  to  make  up  the  IfiOOL  a  year,  while,  in  fact,  the  othor 
shares  could  not  possibly  equally  contribute,  for  the  value  of  the  land 
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when  built  upon  would  be  about  6002.,  leaving  the  remainiDg  1,000/. 
a  year  to  be  made  up  by  the  other  six  shares,  that  is,  16&L  I2s.  4dL 
eacb,  and  one  of  them,  namely,  the  fifth,  was  of  no  more  value  than 
133L  10s. 

The  respondents  denied  that  equality  was  in  the  testator's  inten- 
tion, and  insisted  that  where  the  words  were  unambiguous  the  court 
ought  not  to  substitute  one  for  another. 

For  the  appellant,  the  following  cases  were  cited. 

Coryton  v.  Helpar^  2  Cox,  340 ;  s.  c.  2  Burr.  923,  cited ;  Garvey  v. 
^bberti  19  Ves.  12i5;  Fycrofi  v.  Gregory^  4  Russ.  526;  Lowe  v. 
Lord  Huntingtowerf  4  Russ.  532,  n. ;  Coles  v.  Hulme^  8  B.  &  C.  568 ; 
JDoe  d.  Templeman  v.  Martin^  4  B.  &  A4  771 ;  Langston  v.  Lang* 
stauy  8  BUgh,  N.  S.  167. 

For  the  respondent,  the  following  authorities  were  relied  upon. 

Dayy.  Trig^  1  P.  Wms.  286 ;  Earl  of  Newburgh  v.  Countess  Dow^ 
ager  of  Newburgh^  5  Mad.  364;  Miller  v.  TraverSj  8  Bing.244;  Doe 
d.  Harris  v.  Taylor j  10  Q.  B.  Rep.  718 ;  LangsUm  v.  Pole^  9  Dowl.  & 
Ryl.  298 ;  Sugden  on  the  Law  of  Property,  206,  367  to  371 ;  Jamum 
on  Wills,  Vol.  1,  p.  353. 

Wigram  and  Elmsley,  for  James  Stuart  Tulk. 

Matins  and  Moxon,  for  John  Augustus  Tulk  and  the  other  plaintiib. 

Russell  and  Daniel,  for  the  Gordon  and  Ley  families. 

Shebbeare,  for  Augustus  Henry  Tulk. 

FoUeU  and  CdUreU,  for  the  Cottrell  family. 

Wigram  was  heard  in  reply. 

May  8.  Knight  Bruce,  L.  J.  The  question  in  this  case  may  be 
difficult,  but  is  one  merely  of  construction,  the  words  to  be  construed 
being  the  words,  "  the  said  fourth  schedule,"  occurring  in  a  particular 
part  of  the  will  of  the  late  Mr.  Charles  Augustus  Tulk,  namely,  in 
this  passage  of  it :  <<  But  after  such  piece  of  ground  shall  be  let,  then 
I  direct  that  the  whole  of  the  rents  of  all  the  hereditaments  in  the 
said  fourth  schedule  shall  be  applicable,  so  far  as  the  same  may  be 
sufficient,  to  the  raising  the  said  annual  sum  of  1,600/.,  and  the  re- 
mainder of  such  annusu  sum  shall  be  raised  in  equal  sixth  shares, 
that  is,  one  out  of  the  rents  of  the  hereditaments  comprised  in  each 
of  'the  other  schedules."  Of  course,  those  who  have  to  perfoma  the 
office  of  interpretation  can,  in  exercising  that  function,  be  only  guided, 
only  helped,  by  the  contents,  the  whole  contents,  of  the  will  itself, 
illustrated  by  such  extrinsic  evidence  as  "the rules  of  law  respecting 
the  admission  of  extrinsic  evidence  in  aid  of  the  interpretation  of 
wills"  allow  to  be  taken  into  consideration  for  that  purpose,  —  rules 
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towards  the  knowledge  and  in  the  application  of  which  the  collection 
of  authorities  made  by  Sir  James  Wigram,  his  arrangement  of  those 
authorities,  and  his  able  and  judicious  remarks  on  them  in  his  excd- 
lent  book — the  phraseology  of  whose  title-page  I  have  jast  been 
borrowing  —  afford  most  valuable  assistance.  The  testator  had 
sons  and  daughters.  He  was  the  owner  of  real  estates  of  conside^ 
able  value,  comprising  much  house  property ;  and  his  plan  was,  to 
divide  his  real  estates,  or  what  was  probably  the  bulk  if  not  the 
whole  of  them,  into  as  many  portions  as  he  had  children,  save  one, 
and  to  allot  one  of  the  portions  to  each  child,  except  a  son,  whom  he 
stated  that  he  thought  another  relative  had  sufficiently  provided  for. 
This  scheme  he  intended  to  carry  into  effect  by  incorpJorating  into 
his  will  schedules  of  estates,  each  schedule  applicable  to  one  dnld, 
and  describing  that  child's  share  of  them  severally.  The  value  or 
rental  of  them  when  he  made  his  will  is  known.  It  so  appears  that, 
without  exact  equality,  there  was  a  near  approach  to  equality  be- 
tween the  schedules,  perhaps  as  near  an  approach  as  could  weU,  by 
the  nature  of  the  case,  be  permitted ;  a  remark,  however,  that  has 
lio  place  without  reckoning  lor  this  purpose,  as  part  of  the  share  ap- 
portioned to  Mrs.  Gordon,  one  of  his  daughters,  some  houses  or  rod 
property  that,  upon  the  occasion  of  her  marriage,  which  was  some 
years  before  his  will,  he  had  settled  upon  her  by  deed :  nor  is  the  re- 
mark well  founded  without  ascribing  to  him  an  opinion  (which  the 
language  of  the  will  renders  not  unreasonably  ascribable  to  him)  that 
a  piece  of  land  in  Leicester  Square,  vacant  and  unlet  when  he  made 
his  will,  which  formed  part  of  the  share  allotted  by  it  to  one  of  his 
sons,  James  Stuart  Tulk,  would  ere  long  be  let,  so  as  to  produce  an 
inconie  not  merely  nominal.  It  must  be  assumed,  also,  for  this  pur- 
pose, that  the  mortgages  which  affected  part,  if  not  the  whole,  of  his 
real  estates,  were  discharged.  But  the  discharge  of  these  mortgages 
entered  into  his  scheme,  which  included  a  provision  for  raising  a  fixed 
annual  sum  out  of  the  income  of  the  devised  property,  to  be  applied 
for  that  purpose  until  the  discharge  should  be  effected ;  and  in  dis- 
charging these  and  arranging  the  manner  of  contribution,  he  drew,  or 
attempted,  or  meant  to  draw  a  distinction  or  line  between  the  time 
anterior  to  the  letting  of  the  vacant  land  in  Lficester  Square  and  tbe 
time  subsequent.  Upon  this  division  of  the  will,  it  is  that  the  con- 
troversy has  arisen,  a  controversy  on  which  it  is  contended  that  light 
is  thrown  by  the  circumstance  that  an  annuity  given  by  the  will  to 
Mr.  James  Stuart  Tulk  out  of  the  general  personal  estate  was  made 
to  cease  upon  the  letting  of  the  vacant  land.  The  land  has  been  let, 
and  the  annuity  having  ceased,  the  manner  of  reading  the  will,  that 
stands  adopted  by  the  decision  before  us,  leaves  James  Stuart  Talk 
now  and  for  years  to  come  without  the  means  of  subsistence,  at  least 
under  that  instrument.     It  does  not  appear  that  he  has  any  other 

Crision.     The  testator  does  not  seem  to  have  had  less  affection  for 
than  for  any  other  of  the  children,  and  while  living  made  him  a 
voluntary  allowance  more  than  nominal. 

As  to  the  disputed  construction,  the  nature  of  this  case  is  such 
that  the  words  to  be  constarued  cannot  reasonably  be  suggested  to 
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have  any  other  meaning  theui  one  of  these  two:  they  mean,  namely, 
either  ^  the  said  fourth  schedule  "  or  <<  the  said  fifth  schedule ; "  and 
as  the  appellant  supports  the  latter  of  these  two  constructions,  upon 
him  obviously  the  burden  of  the  controvery  lies,  — since,  ih^iprimd 
fade  and  presumptively  <<  fourth  "  must  mean  <'  fourth "  none  will 
deny. 

The  rule  of  reason  and  law  being  well  expressed  by  the  Digest, 
where  Marcellus,  (Dig.  32, 69,)  aii  tUj "  Non  alUer  d  signiJlcaHone  verbo- 
rum  recedi  oportet  qudm  cum  manifestum  sit  aliud  sensisse  teatatoremJ^ 
The  appellant,  how;ever,  has  good  grounds  for  saying  that  if  the  word 
<<  fourth,"  could  be  dropped,  and  the  words  to  be  construed  could  be 
read  as  if  they  were  merely  "  the  said  schedule,''  the  result  would, 
upon  a  just  interpretation  of  the  instrument,  be  the  same  as  if  the 
word  "  fourth"  were  turned  into  "  fifth."  No  one  can  rationally,  we 
thinky  doubt  as  to  that  proposition,  by  which  the  appellant  may  be 
copsidered  as  gaining  something.  He  would  not  lose,  certainly,  by 
being  subjected,  as  to  the  contested  word,  to  the  rule  of  Paulus,  Dig. 
34,  o,  3,  '^  lit  ambiguo  sermons  rum  tUrumque  dicimus  sed  id  duntaxat 
quod  volumus.  Hague  qui  aliud  dicit  qudm  vuU  neque  id  didt  quod  vox 
sigmficai  quia  non  vuUy  neque  id  quod  vuU  quia  id  non  loquitur. ^^  It  is 
indeed  manifest,  we  conceive,  that  if  the  words  are  construed  in  the 
manner  for  which  the  appellant  contends,  the  whole  will  may  be  fairly 
deemed  the  well-considered  will  of  a  rational,  careful,  prudent  and 
just  man,  so  far  as  we  have  the  means  of  forming  a  judgment  on  the 
subject ;  but  that  if  the  words  are  construed  otherwise,  the  will  (so 
far,  I  say  again,  as  we  have  the  means  of  judging)  appears  to  be  one 
of  an  eccentrit  kind,  capricious,  arbitrary,  and,  in  the  sense  in  which 
the  phrase  may  be  used  as  to  such  a  matter,  unjust  This,  however, 
though  something  in  his  favor,  is  of  course  not  every  thing,  for  testa- 
tors have  a  right  to  be  eccentric,  capricious,  arbitrary,  and,  so  far  as 
the  term  may  be  used,  unjust;  nor  does  it  sddom,  I  believe,  happen 
that  they  have  reasons  known  to  themselves,  though  not  to  those  who 
expound  their  wills,  for  dispositions  seemingly  strange  and  unreason* 
able*  Testators  are  not  bound  to  have  good  or  any  reasons  for  what 
they  do,  or,  when  they  have  reasons,  to  state  them.  But,  in  the  pre- 
sent instance,  the  clause  under  consideration  read  as  the  respondents^ 
adverse  to  the  appellant,  would  havedt  read,  is  not  merely  startling  or 
ridUculous :  the  case  has  that  ingredient,  and  also  something  more. 
The  other  parts  of  the  will  show  evidently  and  explain  that,  in  the 
passage  in  question,  the  word  "fourth", was  written  inadvertently, 
and  without  meaning,  or  in  sheer  mistake  by  a  mere  error  of  the  pen. 
So,  at  least,  we  view  the  matter;  and  though  differing  from  a  judge 
for  whose  learning  and  ability  we  entertain  the  highest  respect,  we 
own  that  we  ihvSs,  the  appellant  right  Indeed,  the  Vice-Chancellor 
appears  to  have  thought  that  the  views  and  wishes  of  the  testator 
were  or  would  be  disappointed  by  not  rejecting  this  word  "  fourth," 
or  not  reading  it  as  the  appellant  desires  to  have  it  read,  thouj^  his 
Honor  considered  himself  precluded  by  the  law  from  giving  effect  so 
frur  to  them.  It  is  as  to  that  portion  of  his  opinion  alone  that  we  diflfer 
from  him — a  conclusion  to  which  we  have  not  come  without  referring 
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to  several  authoritieB  of  more  or  less  direct  application,  the  names  ci 
some  of  which  may  not  be  quite  a  waste  of  time  to  mention.  I  may 
specify  (besides  Lowe  v.  Ijord  HurUingiower)  Doe  v.  Chichester^ 
4  Dow,  65 ;  Miller  v.  Travers^  Doe  v.  Mariin^  Doe  v.  Exscocks,  5  Mee. 
&  W.  363;  and  The  Attorney  General  v.  Qroie^  3  Mer.  316,  on  the 
appeal,  as  well  as  before  Sir  W.  Grant ;  and  (besides  Langston  ▼. 
Langston)  Bracketibury  v.  Brackenbury^  2  Eden,  275;  Doe  v.  HaUey^ 
8  Term  Rep.  5 ;  Church  v.  Mundyy  12  Ves.  426 ;  and  Chambers  y.  Brans' 
fordy  18  Ves.  368,  s.  c.  19  Ves.  652,  on  the  appeal  as  well  as  at  the 
Rolls ;  Miner  v.  Mlnery  1  Ves.  sen.  106 ;  Boon  v.  Comforth,  2  Ves,  277 ; 
Coryton  v.  Helyar^  Doe  v.  Stentakej  12  East,  515 ;  Pybus  v.  Smiihj  1 
Ves.  jun.  189;  Coles  v.  Sbdme  and  Doe  v.  Gallini^  3  Ad.  &  K  340; 
8.  c.  5.  B.  &  Ad.  621. 

The  will  before  the  court  satisfies  us  that,  in  the  opinion  of  the  tes- 
tator when  be  made  it,  the  vacant  land  in  Iieicester  ^uare,  then  unlets 
was  sure  to  be  unproductive  of  income  until  it  shoidd  be  let.  The 
will,  moreover,  convinces  us  that  the  main  and  leading  psurts,  or  among 
the  main  and  leading  parts,  of  his  intention  and  scheme  in  making  i^ 
were  these : — First,  not  to  leave  his  son  James  Stuart  Tulk,  for  any 
period  or  at  any  time,  without  a  substantial  income  under  it ;  secondly, 
to  devote  to  the  discharge  of  the  testator's  mortgage  debts,  until  their 
full  payment,  the  whole  income  of  that  portion  of  nis  property  which, 
in  addition  to  what  was  settied  on  Mrs.  Gordon  in  1834,  was  allotted 
to  her  by  the  will  This  view,  it  is  true,  saves  the  testator's  disposi- 
tions (if  that  could  otherwise  be  a  right  expression)  from  being  turned 
into  somethinff  like  a  chaos,  and  rescues  his  memory  from  the  impa- 
tation  of  having  dealt  with  his  property,  so  far  as  we  can  form  a 
judgment  on  the  subject,  unresisonably  and  unpar^ntallv.  But  though 
not  therefore,  yet  not  the  less  does  it,  in  our  opinion,  also  warrant  us, 
consistentiy  with  sound  interpretation  aild  the  strictest  rules  of  law, 
in  holding  as  we  do,  the  word  ''  fourth  "  in  the  place  in  question  must 
be  treated  as  there  without  design,  without  meaning,  and  merum  per 
errorem  scribenlis. 

^  Lord  Cranworth,  L.  J.  I  desire  to  add  but  airery  few  words  to 
what  has  just  been  stated  by  my  learned  brother.  A  consideration 
of  the  figures  legitimately  before  us  on  the  report,  tends  strongly  to 
confirm  the  arguments  derived  from  the  other  circumstances ;  for  it 
may  fairly  be  presumed  that  the  testator  was  aware  of  the  value  of 
what  he  had  included  in  his  several  schedules,  nearly  the  whole  of  ^hieb 
was,  at  his  death,  held  on  leases  granted  by  himself,  or  which  bad  existed 
before  he  became  possessed  of  the  property.  It  appears,  then,  on  the 
report,  that  the  rental  of  what  is  included  in  the  several  schedules  is 
as  follows:  —  In  the  first  schedule,  601/.;  in  the  second,  605/.;  in  the 
third,  603£  I85.;  in  the  fourth,  181/.;  in  the  fifth,  133/.  10*.;  in  the 
sixth,  605/.;  and  in  the  seventh,  599/.  I65.  It  also  appears  that  on 
Mrs.  Gordon's  marriage,  property  was  settled  on  her  of  the  annual 
value  of  461/.  5*.,  so  that  every  child  provided  for  by  the  will  (except 
James)  had  about  600/.  per  annum.  James,  it  is  true,  had,  until  the 
vacant  ground  should  be  let,  only  431/.,  that  is,  181/.  from  the  property 
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in  the  fourth  schedule,  and  250/.  from  the  general  assets.  Still,  equal- 
ity seems  to  have  been  the  general  intention.  Now,  if  the  word 
"fourth"  is  not  to  be  treated  as  a  mere  clerical  error,  it  is  plain  that 
the  directions  of  the  will  for  raising  the  IfiOOl.  could  not  possibly  be 
carried  into  effect  unless  the  vacant  ground  should  be  let  for  at  least 
6182.  per  annum.  The  testator  could  not  oblige  Mrs.  Gordon's  share, 
comprised  in  the  fifth  schedule,  to  contribute  above  133/.  IO5.,  being 
its  fall  amount ;  and  as  all  the  schedules,  except  the  fotlrth,  were  to 
contribute  an  equal  sum,  the  whole  sum  raised  from  them  could  not 
exceed  six  times  133/.  IO5.,  that  is,  801/.,  thus  leaving  799/.  to  be  paid 
by  the  fourth  schedule ;  and  as  that  schedule,  exclusive  of  the  vacant 
ground,  produced  only  181/.,  it  follows  that  the  testator's  intentions 
could  not  be  accomplished  unless  the  vacant  ground  should  be  let  for 
at  least  618/.  Indeed,  it  must  be  let  for  much  more ;  for  the  sum  sup- 
plied by  the  fifth  schedule,  Mrs.  Gordon's  share,  could  only  be  the  net 
yearly  rent,  after  deducting  income-tax,  and  any  other  sums  which 
might,  from  time  to  time,  be  payable  for  repairs,  loss  of  rent,  or  other 
contingencies ;  and  as  the  gross  income  of  the  fifth  schedule  was  only 
133/.  10^.,  the  net  income  would  be  much  less.  It  is  unnecessary  to 
pursue  these  calculations.  The  result  is  clear  that  the  provision  made 
by  the  testator  would  become  impossible  so  soon  as  the  vacant  ground 
should  be  let,  unless  it  should  be  let  at  a  rent  far  beyond  what  he 
could  possibly  have  contemplated  as  certain  to  be  produced.  The 
testator  must,  on  a  fair  construction  of  the  will,  be  considered  as 
directing  an  accumulation  which,  under  all  contingencies,  it  would  be 
possible  to  make.  He  was  evidently  proceeding  on  calculations  care- 
fully made  with  a  view  to  a  particular  object.  But  unless  we  hold  the 
word  "  fourth  "  to  have  been  inserted  by  mistake,  to  have  been  a  mere 
lapsus  plunuBy  many  cases  might  arise,  nay,  would  be  very  likely  to 
arise,  in  which  his  expressed  object  would  be  impossible.  This,  as  I 
think,  affords  irresistible  and  legitimate  grounds  for  holding  that  there 
must  be  some  clerical  error;  and  the  context  shows  what  that  error  is, 
namely,  the  use  of  the  word  "  fourth  "  instead  of  "  fifth,"  or  (which  is 
the  same  thing)  the  insertion  of  the  word  "  fourth  "  where  there  ought 
to  have  been  no  numerical  designation  of  the  schedule  at  all.  If  the 
word  "  fifth  "  be  read  for  "  fourth,"  or  the  word  "  fourth  "  be  strack 
out  altogether,  then  the  accumulation  will,  under  all  circumstances, 
be  not  only  possible,  but  easily  made,  and  will  be  made  after  the 
vacant  ground  is  let,  as  nearly  as  possible  on  the  same  principle  as 
before  that  event  Add  to  which,  such  a  construction  leaves  undis- 
turbed the  testator's  general  intention  of  distributing  his  property 
equally,  or  nearly  equally,  among  all  his  children,  and  does  not  inter- 
fere with  the  previously  expressed  intention  of  appropriating  the  whole 
of  Mrs.  Gordon's  share  under  the  will  to  the  accumulating  fund  during 
the  whole  period  of  accumulation. 
VOL.  xix.  38 
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Hbwison  v.  Negus, 

FebruAiySl;  March  19;  MsjSO,  1853. 

Voluntary   SeUlemetU— Wife's  Estate  — VH  Elizabeth  c.  ^  —  JmsU 

Mortgage. 

Husband  and  wife  joined  in  settling  freehold  and  copyhold  estates  to  which  she  was  entided 
In  reversion  expectant  vpon  the  decease  of  her  modier,  tor  the  benefit  of  heiself,  her  bas- 
band  and  children ;  she  afterwards  joined  her  hnsbaad  in  mortgi^giiig  tha  estataa  to  the 
plaintiff;  both  the  deeds  were  acknowledged  by  her:— > 

EM,  that  the  husband's  giving  np  his  interest  in  his  wiie*s  estates  was  *  good  eonajdcraakm 

for  the  settlement,  and  that  Ft  was  valid  against  the  mortgagee. 

This  suit  was  instituted  by  Francis  Hewison  against  William 
Negus  and  Eleanor  Ann  his  wife,  and  against  Thomas  Tusting  and 
Thomas  Gales,  the  trustees  of  a  settlement  made  subsequent  to  the 
marriage  of  the  defendants,  and  against  two  of  the  children  of  that 
marriage,  to  obtain  payment  of  a  sum  of  200^  secured  to  him  by  a 
mortgage  dated  the  2d  of  April,  1851,  or  otherwise  for  a  foreclosure 
of  the  estates  comprised  in  that  mortgsige. 

Under  the  will  of  Eleanor  Ward,  dated  the  18th  of  An^t,  1830, 
Susannah  Bull,  the  wife  of  Joseph  Bull,  was  entitled  for  her  life  to 
certain  freehold  and  copyhold  messuages,  lands,  and  hereditaments, 
situate  in  the  parish  of  March,  in  the  Isle  of  Ely,  with  remainder  to 
her  two  daughters  Eleanor  Ann,  now  Mrs.  Negus,  and  Sarah  Eliza- 
beth, now  Mrs.  Hewison,  in  fee.  On  the  3d  of  March,  1843,  these 
estates,  together  with  others  belonging  to  Joseph  Bull,  were  mort- 
gaged to  William  Bowker,  to  secure  two  sums  of  5,600/.  and  400^ 
both  of  which  had  been  paid  off,  but  Joseph  Bull  subsequently  mort- 
gaged the  same  estates  to  secure  a  further  sum  of  700^ 

On  the  9th  of  November,  1848,  by  a  settlement  made  between  the 
defendant  William  Negus  of  the  first  part,  Eleanor  Ann  Negus  his 
wife  of  the  second  part,  and  Thomas  Tusting  and  Thomas  Qales  of 
the  third  part,  Mr.  and  Mrs.  Negus,  for  divers  good  causes  and  consu 
derations,  conveyed  and  assured  all  the  remainder  expectant  on  the 
decase  of  Susannah  Bull  in  a  moiety  of  the  freehold  and  copyhold 
estates  situate  at  March  in  the  Isle  of  EHy,  which  formerly  belonged 
to  Eleanor  Ward,  to  Tusting  and  Gales,  and  their  heirs,  upon  trust 
to  pay  th^  rents  as  the  same  should  become  due,  but  not  by  way  of 
anticipation,  to  such  persons  as  Mrs.  Negus,  notwithstanding  covert- 
ure, should  by  writing  appoint,  and  in  default  of  appointment  to  pa^ 
mit  her  to  receive  the  same  for  her  life  for  her  sole  and  separate  use, 
without  being  subject  to  the  debts,  control,  interference,  or  enmge- 
ments  of  her  husband,  and  her  receipts  were  declared  to  be  good  (Ss- 
charges,  and  after  the  decease  of  Mrs.  Negus  to  the  use  of  William 


^  22  Law  J.  Rep.  (n.  s.)  Chanc  655 ;  17  Jar.  445-567. 
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Negus  for  life ;  and  after  the  decease  of  the  survivor  to  the  use  of 
such  persons,  for  such  estates,  &c.,  as  Mrs.  Negus,  notwithstanding 
coverture,  should  by  will  devise  or  appoint,  and  in  default  thereof 
to  the  use  of  the  children  of  Eleanor  Ann  Negus,  their  heirs  and 
assigns,  as  tenants  in  common ;  and  in  case  of  the  death  of  any  one 
or  more  of  such  child  or  children  under  the  age  of  twenty-one  years, 
and  without  leaving  lawful  issue  at  his,  her,  or  their  respective  deaths, 
then,  as  to  the  share  thereinbefore  limited  to  such  child  so  dying 
as  well  as  the  share  or  shares  limited,  or  which  might  accrue  to  each 
8uch  child  by  this  executory  limitation,  to  the  use  of  the  other  or 
others,  if  more  than  one,  of  the  said  children,  and  if  more  than  one  to 
take  as  tenants  in  common,  and  the  heirs  and  assigns  of  such  othcgr 
or  others  respectively ;  but  in  case  there  should  be  no  child  of  E.  A. 
Negus,  or  no  such  child  who  should  attain  the  age  of  twenty-one 
years,  or  who,  dying  under  that  age,  should  leave  issue  living  at  his 
or  her  death,  then  to  the  use  of  E.  A.  Negus,  her  heirs  and  assigns  for 
ever.  The  de^d  also  contained  the  usual  powers  of  leasing  and  of 
sale,  exchange  and  partition,  and  for  the  appointment  of  new  trustees. 

Susannah  Bull,  the  tenant  for  life,  died  the  10th  of  August,  1849. 

By  an  indenture  of  mortgage,  bearing  date  the  2d  of  April,  1851, 
between  W.  Negus  and  E.  A.  his  wife,  of  the  one  part,  and  Francis 
Hewison  of  the  other  part,  in  consideration  of  Francis  Hewison  hav- 
ing paid  to  W.  Bowker  a  sum  of  400/.,  in  full  of  the  sum  of  700/.  due 
from  Joseph  Bull,  the  father  of  Mrs.  Negas  and  Mrs.  Hewison,  and 
charged  upon  the  estates  as  before  referred  to,  Mr.  and*  Mrs.  Negus, 
BO  far  as  they  could,  according  to  their  respective  rights,  granted,  re- 
leased, and  assured,  according  to  their  respective  tenures,  the  freehold 
and  copyright  estates  compnsed  in  the  settlement  of  the  9th  of  No- 
vember, 1648,  to  Francis  Hewison,  his  heirs  and  assigns,  to  secure  the 
repayment  of  200/.,  with  interest  at  4L  per  cent.  This  deed  authorized 
Mr.  Hewison  to  sell  the  estates  in  case  default  should  be  made  in 
payment  of  the  principal  money  or  the  interest. 

Both  of  these  deeds  were  acknowledged  by  Eleanor  Ann  Neras, 
ander  the  Act  for  the  Abolition  of  Fines  and  Recoveries,  3  &  4  Will 
4,  c.  74,  8.  79. 

This  security  arose  out  of  a  family  arrangement  to  purchase,  for 
400/.,  the  debt  of  700/.,  which  bad  been  bonowedbjr  Joseph  Bull  upon 
the  security  of  the  several  estates,  and  as  Mr.  Hewison  paid  the  400/. 
he,  with  full  notice  of  the  settlement  of  the  9th  of  November,  1848, 
took  the  mortgage  from  Mr.  and  Mrs.  Negus  to  secure  the  repayment 
of  200/.,  their  share  of  the  purchase-money,  and  now  insisted  that  the 
setUement  was  voluntary  and  void  under  the  27  Eliz.  c  4. 

Lloyd  and  BiUon^  for  the  plaintiff.  The  settlement  is  purely  vo- 
luntary, though  the  husband's  concurrence  in  it  is  necessary.  In  BuU 
terfield  v.  Heathy  22  Law  J.  Rep.  (n.  s.)  Chanc.  270;  s.  c.  15  Eng. 
Rep.  494,  that  was  insisted  upon,  and  also  in  Ooodright  d.  Humphreys 
V.  Moses,  2  W.  Black.  1019;  Sowerby  v.  Guttridgej  18  Law  J.  Rep. 
(n.  8.)  Chanc  9 ;  if  the  settlement  is  be  considered  voluntary  at  law,  it 
must  be  so  considered  in  this  court    In  Currie  v.  Nind,  1  MyL  &  Cr. 
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17,  the  husband  in  right  of  his  wife  had  a  life-estate  in  the  property. 
In  BvMerfield  v.  Heathy^  it  was  argued  that  the  destroying  a  previous 
settlement  was  the  consideration  for  one  subsequently  made.  A 
valuable  consideration  is  essential  to  support  a  voluntary  settlement. 
In  this  case  a  mutual  contract  between  the  husband  and  wife  to 
settle  the  estate  must  be  supposed ;  but  will  this  court  specifically 
perform  such  a  contract  upon  a  bill  filed  by  the  husband  ?  In  the 
two  cases  mentioned,  the  husband  had  an  interest  in  right  of 
the  wife,  and  these  authorities  are  substantially  in  point  Kelson  v. 
Kelsotiy  20  Law  Times,  257;  s.  c.  17  Eng.  Rep*  66. 

iJ.  Palmer  and  Fane^  for  the  trustees.  A  husband  and  wife  may 
contract  for  a  settlement.  It  was  so  determined  in  ScoU  v.  £eU, 
2  Lev.  70,  and  is  so  stated  in  Sugden  on  Vendors  and  Purchasers, 
8th  ed.  p.  657.  In  Ford  v.  Sluart,  21  Law  J.  Rep.  (n.  s.)  Chanc  514; 
8.  c.  11  Eng.  Rep.  166,  a  bill  was  filed  to  avoid  a  settlement  made 
under  such  curcumstances,  and  it  was  upheld  here  and  before  the 
Lords  Justices.  Roe  d.  Hamilton  v.  Mitton^  2  Wils.  356 ;  Sagden  on 
Vendors  and  Purchasers,  8th  ed.  p.  652.  In  none  of  the  cases  except 
Scott  V.  Bell  was  the  concurrence  of  the  husband  and  wife  necessary. 
In  Ourrie  v  Nind  there  was  a  power,  and  the  wife  concurred  in  sell- 
ing the  real  estate  upon  the  husband  agreeing  to  settle.  Suppose  the 
case  of  two  estates,  one  of  which  the  wife  conveyed  to  the  husband 
absolutely ,4n  consideration  of  his  settling  another  estate  upon  ber  and 
her  children.  The  validity  of  that  cannot  be  disputed.  Ktie  the 
husband  does  give  up  an  interest  in  the  express  estate.  Johnson  v. 
Ledyard^  Turn.  &  R.  281 ;  s.  c.  6  M.  &  S.  60 ;  and  Heap  v.  Tonge^ 
9  Hare,  90 ;  s.  c.  7  Eng.  Rep.  189,  related  to  collaterals  and  strangers, 
as  they  are  not  within  the  contract  for  value ;  but  if  all  of  them  are 
specified  they  are  equally  within  the  settlement.  No  weight  can  be 
given  to  the  words  "for  divers  good  causes  and  considerations." 
Kekewich  v.  Mannings  1  De  Gex,  M.  &  G.  176 ;  s.  c.  12  Eng.  Rep. 
120,  and  BiUterfield  v.  HecUh  are  altogether  dissimilar. 

Parker  v.  Carter ^  4  Hare,  400 ;  Doe  d.  Otley  v.  Mannings  9  East, 
59;  Ellis  v.  Nimmoy  LL  &  G.  temp.  Sugd.  333,  347;  Pulvertoft  v. 
Pulvertofty  18  Ves.  92;  Buckley.  Mtchell,  Ibid.  100;  Doe  d.  Newman 
V.  Rusham,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  139 ;  s.  c.  9  Eng.  Rep.  410; 
Doe  d.  Baverstock  v.  Rolfe^  o  Ad.&  E.  650. 

Osborne  for  Mr.  and  Mrs.  Negus. 

Lloydj  in  reply. 

The  Master  of  the  Rolls.  I  have  considered  this  question  with 
reference  not  only  to  former  decisions,  but  also  to  BuUerfield  v.  Heaik 
I  then  held  that  a  settlement  by  a  married  woman  was  voluntary 
within  the  27  Eliz.  c.  4,  and  void  against  a  subsequent  purchaser, 
though  he  had  notice  of  the  previous  deed.  I  retain  that  opinion; 
but  the  question  now  is,  whether  there  was  a  sufficient  consideration 
to  support  the  settlement     The  estate  settled  by  Mrs.  Negus  was 
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her  property,  and  it  is  admitted  that  if  any  consideration  was  paid  it 
must  be  found  in  the  settlement  itself,  and  that  no  other  considera* 
tion  passed.  Both  principle  and  authority  decide  that  a  wife  may 
(K>ntract  with  her  husband  for  valuable  consideration.  A  release  of 
dower  has  been  held  to  be  a  sufficient  consideration  within  the  statute 
to  make  her  the  purchaser  of  a  settlement;  and  I  think  the  converse 
of  this  proposition  is  true,  and  that  the  husband  may  be  a  purchaser 
from  the  wife  where  property  belonging  to  her  is  the  subject  of  the 
settlement.  I  think,  tnerefore,  that  this  settlement  was  executed  by 
the  wife  for  valuable  consideration,  and  that  this  case  does  not  faJl 
'within  Butterfield  v.  Heathy  or  Goodright  d.  Rtmphreys  v.  Moses. 
The  surrender,  therefore,  by  the  husband  of  his  interest  in  his  wife's 
estate  during  the  coverture,  upon  trust  for  the  sole  and  exclusive 
benefit  of  bis  wife,  was  a  sufficient  consideration  to  support  the 
settlement  Had  it  sprung  from  any  other  source  no  question  could 
have  been  raised ;  and  had  the  husband,  in  consideration  of  the  estate 
settled  by  the  wife,  settled  any  other  estate  for  the  use  of  the  wife, 
the  difference  would  have  been  in  form,  but  not  in  substance.  The 
settlement,  therefore,  must  be  supported,  and  must  be  preferred  to  the 
mortgage ;  and  I  must  dismiss  the  bill,  but  without  costs. 

May  30.  Upon  appeal,  the  decree  was  affirmed  by  the  Lords 
Justices,  who  said  they  considered  the  settlement  was  a  bargain  for 
value  between  the  husbemd  and  wife ;  and  therefore  sustainaMe,  and 
ought  to  be  sustained,  against  a  subsequent  dealing  with  the  estate, 
though  in  favor  of  a  purchaser  for  value.  Besides,  the  cases  cited 
bdow,  Davenport  v.  BuJu^y  1  Phil.  698,  was  relied  upon. 


Stansfield  v.  Hobson.^ 

March  2, 1853. 

Mortgagor  and  Mortgagee  —  Right  to  Redeem  —  Acknowledgment  — 
Statute  of  Limitations. 

After  a  mortgagee  had  been  more  than  twenty  years  in  possession  of  property  mortgaged, 
tiie  mortgi^r's  solicitor  wrote  a  letter  asking  when  the  mortgagee  would  see  him  on  the 
mortgagor's  claims.  Hie  morteagee  wrote  back  to  the  solicitor,  <*  I  do  not  see  the  use  of 
a  meeting  unless  some  party  u  ready  to  pay  me  off."  The  mortgagor  filed  a  bill  to 
redeem  i-^* 

Eddy  affirming  a  decree  at  the  rolls,  that  this  was  a  sufficient  acknowledgment  in  writing  of 
tfie  tide  of  me  mortgagor  to  his  soUdtor  acting  as  his  agent,  to  bring  the  case  within  the 
SSth  section  of  the  Statute  of  Limitations,  3  &  4  Will  4,  c  S7. 

This  was  a  claim  filed  by  James  Stansfield  and  others,  on  behalf 
of  themselves  and  other  the  subscribers  to  the  dissolved  schemCi 


1  22  Law  J.  Rep.  (n.  ft.)  Chanc  657. 
38* 
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called  <<  The  Union  Building  Club,"  except  one  subscriber  thereto, 
against  Mr.  John  Hobson  and  the  other  excepted  subscriber  for  the 
redemption  of  a  piece  of  land  in  Union  street,  Oldham.  It  appeared 
that  the  Union  Building  Club,  in  September,  1824,  mortgaged  the 
property  in  question  to  Mr.  Hobson  for  securing  1,000^  at  interest  at 
oL  per  cent. ;  and  that  in  March,  1825,  they  executed  a  further  charge 
for  securing  another  sum  of  IfiOOl.  with  interest  at  the  same  rate. 
In  January,  1844,  Mr.  Broadmead  the  bookkeeper  of  the  society, 
wrote  to  Mr.  Hobson  a  letter  containing  the  following  passage: 
"  The  present  object  of  my  writing  to  you  is  on  behalf  of  the  Unioii 
Building  Club.  The  members  give  me  to  understand  that  some  years 
ago  they  invested  the  property  into  your  hands  on  a  mortgage  of 
2,000/.,  money  advanced  at  the  time,"  and  then  an  account  was  asked 
of  the  amount  of  interest  claimed  to  be  due  No  account  was  sent 
in,  and  the  club  was  dissolved.  After  the  date  of  the  mortgage,  and 
much  before  1830,  Mr.  Hobson,  the  mortgagee,  entered  into  and  re- 
tained possession  of  the  land.  On  the  2d  of  February,  1850,  Mr. 
Badcline,  solicitor,  of  Oldham,  who  was  the  solicitor  for  the  plaintiff, 
wrote  a  letter  to  Mr.  Hobson,  asking  for  an  interview  with  him  on  the 
subject  of  the  property  in  question,  and  proposing  that  they  should 
meet  at  Bakewell,  or  Manchester,  to  arrange  the  matter.  On  the 
5th  of  the  same  month  of  February,  Mr.  Hobson  wrote  to  Mr.  Bad- 
cliffe  a  letter  as  follows :  — 

^  Sir, —  I  received  yours  of  the  2d  instant.  I  do  not  see  the  use 
of  a  meeting,  either  here  or  at  Manchester,  unless  some  party  is 
ready  with  the  money  to  pay  me  off.    I  am,  your  obedient  servant, 

John  Hobson." 

*«  BakeweU,  February  6, 1850." 

When  the  case  was  heard,  before  the  Master  of  the  Rolls,  his 
Honor  held  that  the  letter  of  Mr.  Hobson  was  an  acknowledgment 
of  the  title  of  the  mortgagor's  right  of  redemption  given  to  the  agent 
of  such  mortgagor  in  writing,  signed  by  the  mortgagee,  within  the 
meaning  of  the  28th  section  of  the  Statute  of  Limitations,  3  &  4 
'  Will  4,  c.  27.^    The  defendant  appealed  from  the  whole  decree. 

Etmsley  and  Osborne^  in  support  of  the  decree  of  the  Master  of 
the  Bolls,  cited  and  relied  upon  the  case  of  Trulock  v.  Robey^  12 
Sim.  402. 


1  The  words  of  the  section  are  as  follows : — "  That  when  a  mortgagee  shall  haye 
obtained  the  possession  or  receipt  of  the  profits  of  any  hind,  or  the  receipt  of  any  rent, 
comprised  in  his  mortgage,  the  mortgagor  or  any  person  claiming  through  him  shall 
not  bring  a  suit  to  redeem  Uie  mortgage  but  witMn  twenty  years  next  alter  the  ^me 
at  which  the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean  time 
an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his  right  of  redemption  dull 
have  been  given  to  the  mortga^r,  or  some  person  claiming  his  estate,  or  to  the  ^ent 
of  such  mortgagor  or  j^erson,  m  writing  dgned  by  the  mortgagee  or  the  person  chum- 
ing  through  hun ;  and  m  such  case  no  such  suit  shall  be  oroudit  but  widiin  twenty 
Tears  next  after  the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given.^ 
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JRaundell  Palmer  and  Hamilion  Humphreys  appeared  for  the  ap- 
pellanty  and  contended  that  even  assuming  the  acknowledgment  in 
the  letter  of  the  5th  of  February  to  be  in  other  respects  a  sufficient 
acknowledgment,  it  was  not  binding  in  not  having  been  given  within 
twenty  years  from  the  time  Mr.  Hobson  entered  into  possession  of 
the  estate  or  of  the  rents  and  profits,  that  being  the  true  construction 
of  the  words  of  the  28th  section.  By  that  it  is  declared  that  where 
a  mortgagee  shall  have  been  in  possession,  the  mortgagor  shall  not 
redeem  but  within  twenty  years  after  the  mortgagor  obtained  pos- 
session, '<  unless  in  the  mean  time^^  that  is,  within  the  same  twenty 
years,  he  shall  have  given  an  acknowledgment  Independently  of 
this,  the  letter  does  not  contain  any  acknowledgment  of  the  title  of 
any  party  to  have  a  right  to  redeem :  it  merely  says,  it  is  no  use  to 
meet  unless  some  one  is  prepared  to  pay  the  money.  Still  further, 
the  letter  is  only  conditional,  and  means  no  more  than  that  there 
might  be  use  in  meeting  if  some  one  were  ready  to  pay  the  money 
then  and  there,  and  not  otherwise.  If  you  have  the  money  to  pay 
me,  and  you  do  pay  me,  then  and  then  only  is  there  anyright  to 
redeem  in  any  one  whomsoever.  The  cases  of  Hodie  v.  Uealey^  6 
Madd.  181,  MorreU  v.  Frith,  3  Mee.  &  W.  402,  and  Haydon  v.  FtZ- 
liams,  7  Bing.  163,  were  cited,  and  the  case  of  Trulock  v.  Robey  was 
commented  on,  and  insisted  to  be  distinguishable  from  the  present. 

Emsley  was  not  called  upon  to  reply. 

Knight  Bruce,  L.  J.  Perhaps  we  ought  to  feel  some  difficulty 
about  the  case  after  the  able  arguments  of  Mr.  Palmer  and  Mr.  Hum* 
phreys.  But,  able  as  those  arguments  have  been,  it  appears  to  me 
to  be  clear  that  the  letter  of  the  5th  of  February  acknowledges  that 
the  writer  of  that  letter  holds  the  estate,  to  which  it  relates,  to  be 
redeemable.  It  is  ssdd,  however,  that  it  does  not  answer  the  requisi- 
tion of  the  statute,  which  says,  that  there  shall  be  an  acknowledg- 
ment of  the  right  of  redemption  of  some  party  or  person  having  a 
right  to  redeem.  But  according  to  the  true  construction  of  this  letter, 
as  it  seems  to  me,  it  must  be  understood  as  acknowledging  a  title  to 
redeem  in  the  person  or  persons  on  whose  behalf  the  letter  of  the  2nd 
was  written,  to  which  the  letter  of  the  5th  was  an  answer.  I  am  of 
opinion  that  the  decree  at  the  Rolls  was  quite  correct,  and  that,  with- 
out the  least  doubt  whatever,  the  appeal  ought  to  be  dismissed,  with 
costs. 

Turner,  L.  J.  I  feel  little  doubt  upon  this  case.  Antecedent  to 
the  5th  of  February,  1850,  there  had  been  a  conespondence  opened 
upon  the  subject  of  propWty  which  was  held  by  Hobson  as  mort 
gagee,  and  which  had  been  originallly  conveyed  to  him  as  mort- 
gagee. Two  letters  were  written  between  November  and  February, 
in  one  of  which  an  agent  of  the  party  who  was  one  of  the  original 
mortgagors,  writes  to  him,  the  mortgagee,  saying  that  he  had  called 
to  see  him  upon  tlie  subject  of  the  property  of  the  society ;  and  he 
writes  again  desiring  to  see  him  as  to  bis  claims  upon  the  property. 
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In  answer  to  that  letter,  Mr.  Hobson  writes  the  foUowiog: — <*  I  re- 
ceived yoors  of  the  2nd  inst  I  do  not  see  the  use  of  a  meeting,  dther 
here  or  at  Manchester,  unless  some  party  is  ready  with  the  money  to 
pay  me  off."  Now  I  adopt  Mr.  Humphrey's  view  of  that  letter,  and 
turn  it  into  a  positive,  ^  I  do  see  the  i\se  of  a  meeting  if  there  be 
a  party  ready  with  money  to  pay  me  off."  I  take  it  to  be  quite  deu 
that  it  is  an  admission  of  the  right  of  some  party  to  redeem.  Tbes, 
it  is  said  that  it  is  not  a  right  of  this  party.  Now  it  is  written  to  the 
agent  of  the  mortgagor,  or  one  of  the  mortgagors;  and  I  think  the 
only  reasonable  construction  which  could  be  put  upon  it  is  <^  I  caa 
see  use  of  the  meeting,  if  any  person  you  can  furnish  shall  be  resdy 
to  pay  me  off."  Then  it  is  said,  it  is  a  condition  upon  the  party 
being  ready  to  pay  the  money:  to  pay  off  the  mort^jage;  but  it  is 
clear  that  it  does  not  mean  ready  at  the  moment  with  the  money, 
because  the  answer  would  have  been,  <<  I  have  nothing  to  say  vnfefls 
you  have  the  money  in  your  hands."  Some  time  must  be  allowed  to 
procure  the  money,  and  it  is  dear  that  time  must  be  allowed  for  that 
purpose,  because  accounts  had  to  be  taken  and  the  baknce  ascertainel 
The  mortoagor  comes  into  court  upon  the  statement  that  he  is  ready 
to  pay  oft  the  money,  and  the  amount  is  to  be  ascertained.  I  quite 
concur  with  the  opinion  of  the  Master  of  the  Rolls,  and  that  of  my 
learned  brother,  that  the  appeal  must  be  dismissed  with  costs. 


Southern  v.  Wollaston.^ 

December  11, 1883. 

Will^  Construction  of^^  Eetnoteness. 

Gift  to  tnuteee  for  E.  W.  fbr  lift,  and  after  his  decease  to  assign,  &c^  to  all  his  chiUieiwlio 
should  be  liying  at  his  decease,  and  who  should  be  or  live  to  attain  twentj-five,  an^  ^ 
apply  the  income  in  the  mean  time  for  their  maintenance.  £.  W.  died  in  ISSTJ^^ 
eleyen  children ;  the  testator  died  in  1845.  Fonr  only  of  the  cUldien  of  E.  W.  switei; 
the  youngest  attained  twenty-fiTe  in  1848 :  — 

HM,  ( following  WWiamM  r.  TeaU,  6  Hare,  289, )  that  tbe  gift  ^ai  not  Toil  for  remotSMM- 

Richard  Wollaston,  by  bis  will,  dated  the  10th  of  September,  1835, 
which  was  republished  by  a  codicil,  dated  the  19th  of  May,  1843,  be- 
queathed 400t  consols  to  trastees  upon  trust  for  his  cousin  EdwBid 
Wollaston  for  life,  and  after  his  decease  upon  trust  to  assign  vi 
transfer,  or  pay,  distribute,  and  divide  the  same  unto  and  equally  be- 
tween all  and  every  the  children  and  child  of  Edward  Wollaston  who 
shall  be  living  at  his  death,  and  who  shall  then  be  or  afterwards  li^e 


1  22  Law  J.  Bep.  {v.  s.)  Chanc  864. 
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Soathem  t;.  Wollaston. 

to  attain  the  age  of  twenty-five  years,  if  more  than  one,  in  equal 
shares. 

There  was  a  gift  over  in  case  there  should  be  no  child  living  at  his 
death,  or  of  their  all  dying  under  twenty-five.  And  the  testator  di- 
rected that,  after  the  decease  of  his  cousin  Edward  Wollaston,  and 
while  any  of  the  persons  presumptively  entitled  thereto  should  be  un- 
der the  age  of  twenty-five  years,  the  interest,  dividends,  and  annual 
proceeds  of  the  share  or  shares  of  the  person  or  persons  so  for  the  time 
being  under  that  age,  in  the  said  sum  of  400^  stock,  should  be  applied 
for  and  towards  the  support,  maintenance,  and  education  of  the  person 
or  persons  to  whom  the  said  stock  moneys  should  for  the  time  being 
under  his  will  presumptively  belong.  The  testator  made  several  cod- 
icils to  his  will,  and  died  the  23d  of  March,  1845. 

The  legatee,  Edward  Wollaston,  had  died  in  1837,  leaving  eleven 
children,  four  only  of  whom  survived  the  testator,  and  the  youngest 
attained  twenty-five  years  in  1848.  A  question  was  raised  whether 
the  gift  was  or  was  not  void  for  remoteness. 

IMyyd^  and  BiUon,  for  the  children  of  Edward  Wollaston.  The 
class  to  whom  this  gift  was  made  was  ascertcdned  in  the  testator's 
lifetime ;  the  legacy  vested  in  the  parties  designated,  immediately 
upon  his  decease,  and  became  payable  on  their  attaining  twenty-five* 
It  was  neither  necessary  to  accumulate  nor  retain  the  principal  a  day 
beyond  the  time  allowed  by  law ;  it  was  a  gift  made  payable  at  a 
given  time  to  a  class  known  to  exist ;  such  a  gift  was  not  too  remote ; 
the  will  could  only  speak  from  the  death  of  the  testator. 

Williams  v.  Teale^  6  Hare,  239;  Leake  v.  Robinson^  2  Mer.  363; 
Buffar  v.  Bradford^  2  Atk.  220 ;  Vanderplank  v.  Kinff^  3  Hare,  1 ;  Doe 
d.  Evers  v.  ChaUiSy  20  Law  J.  Rep.  (n.  s.)  Q.  B.  113 ;  s.  c.  2  Eng. 
Rep.  215 ;  Leuns  on  Perpetuity^  Supplement^  28 ;  Harris  v.  Davis^  1 
ColL  416. 

IL  Palmer^  and  Rogers j  for  the  plaintiflf. 

Eoupellj  Eudall,  Shebbeare^  Birdj  Sheffield^  and  3%nflg*>  for  the 
other  parties. 

The  Master  of  the  Rolls.  I  think  this  case  is  similar  to  WiU 
liams  Y.  Teale,  and  I  shall  follow  that  authority ;  consequently,  the 
gift  is  not  void  for  remoteness. 
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Ex  parte  Reip  ;  in  re  Carnb.' 

December  6, 1852. 

Affidavits  sworn  abroad — Evidence  —  Bankrupt  Law  ConsoUdaJ&m 

Acty  1849. 

An  affidayit  sworn  at  New  York  before  a  magistrate,  with  the  attestation  of  a  notaiy  m- 
nexed,  oertifying  that  there  was  snch  a  person  who  was  a  magistrate  of  dial  city,  reoeifei 
in  eTidence  nnder  the  M3d  section  of  the  18  &  18  Vict  c  106. 

Bt  the  243d  section  of  the  Bankrapt  Law  Consolidation  Act»  12 
&  13  Vict  c  106,  it  is  enacted,  ^  That  all  affidavits  to  be  made  cr 
used  in  matters  of  bankrnptcy,  or  in  any  matter  or  proceeding  wbat- 
ever  under  this  act,  shall  and  may  be  sworn  before  tbe  coc^''  (or 
before  other  persons  named,)  ^  or  in  Scotland  or  Ireland,  before,  &&, 
or  elsewhere  before  a  magistrate  and  attested  by  a  notary,  or  beiare 
a  British  minister,  or  consul,  or  vice-consul."  Certain  affidavitB  wen 
tendered  in  evidence  in  this  case  before  the  commissioner,  which  woe 
•worn  before  a  person  described  in  the  jiurat  as  <<  a  magistrate  of  New 
York,''  and  then  was  added  the  certificate  of  a  notary  that  there  was 
a  person  of  the  same  name  and  description  who  was  a  ma^strate  of 
that  city.  The  commissioner  considered  that  the  words  of  the  etmtate 
in  such  a  case  being  ^  sworn  before  a  magistrate  and  attested  bj  a 
notary,"  contemplated  that  the  swearing  the  affidavit  should  be  so 
attested  by  the  notary,  that  the  court  should  be  satisfied  that  the 
affidavit  was  sworn  not  only  before  the  magistrate,  but  also  in  the 
presence  of  the  notary. 

Bacpn^  Hugh  ESll^  Selwyn^  and  Eddis^  were  counsel  for  the  parties, 
but  were  unable  to  produce  any  authority^on  the  point 

Jf^ioHT  Bruce,  L.  J.  For  myself  I  think  the  attestation  is  suffi- 
cient Had  there  been  any  known  rule  or  practice  on  the  point 
established,  of  course  it  had  better  not  be  departed  firom. 

Lord  Cranworth,  L.  J.  As  there  seems  to  be  no  authority,  I 
think  we  had  better  make  this  one.  That  such  a  form  of  attestation 
is  sufficient  is  to  me  plain,  because  the  legislature  evidently  intended 
that  affidavits  should  be  sworn  before  some  functionary  duly  author* 
ized  to  receive  them,  and  that  where  si)ch  fimctionary  is  a  foreign 
functionary,  the  fact  of  his  authority  should  be  attested,  and  this  is 
shown  to  be  so  by  the  circumstance  that  at  the  end  of  the  section  no 
mention  is  made  of  notaries  where  affidavits  are  made  brfoie  a 
British  minister,  consul,  or  vice-consul    The  reason  for  that  seems 


1  22  Law  J.  Rep.  (n.  s.)  Bank.  4. 
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plain  enough,  because  the  fact  of  such  officers  being  in  existence  is 
easily  capable  of  proof,  independently  of  any  notarial  attestation  or 
c^ertiacate.     The  affidavits  may,  we  both  think,  be  received^ 


Ex  parte  Evans  ;  In  re  Wass.* 

December  7, 1852. 

Proof  J  Bight  of — Covenant  in  Marriage  Settlement. 

A  trader,  in  his  marriage  setUement,  covenanted  with  trustees  to  pay  them  3,000/.  "out  of 
tilie  first  capital  monejs  or  real  or  capital  }>er8onal  estate  or  capitaUced  income  of  or  to 
wbieh  be  shoold  be  or  become  possessed  or  in  anywise  entitled  after  the  solemnizadon  of 
the  marriage,**  within  six  montns  after  he  should  ^  have  become  "  so  possessed  or  entitled. 
The  marriage  took  place,  but  the  money  was  not  paid.  The  trader  was  possessed  of  stock 
in  trade  and  other  effects  far  exceeding  in  value  the  3,0002.  down  to  the  time  when  he 
became  bankmpt,  and  for  a  long  time,  mon  than  six  months  after  the  date  of  the  settle- 
ment, more  than  enough  to  pay  all  his  debts  for  the  time  being,  including  the  3,000/.  The 
trustees  tendered  a  proof,  but  the  same  was  refused ;  but  on  appeal :  — 

JEfeldy  that  as  the  bankmpt  had  property  six  months  after  a  settlement,  more  than  enough  to 
satisfy  the  3,000/.,  and  as  there  was  a  breach  of  the  covenant  by  non-payment  at  the  end 
of  six  months,  the  tmstees  were  entitled  to  prove. 

This  was  an  appeal  petition  presented  against  a  decision  of  Mr. 
Commissioner  Evans,  rejecting  a  proof  tendered  by  tnistees  of  a  mar- 
riage settlement  for  a  snm  covenanted  by  a  trader  to  be  paid  to  them, 
but  which  was  not  paid,  and  the  trader  became  bankmpt.  The  qnes* 
tion  arose  in  the  following  manner :  —  By  the  settlement  made  on 
the  marriage  of  the  banlmipt,  C.  W.  Wass,  dated  the  27th  of  May, 
1851,  C.  W.  Wass,  amongst  other  things,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenanted  with  F.  H.  Evans  and  C. 
Hawker,  their  exeontors,  administrators,  and  assigns,  that  in  case  the 
said  intended  marriage  should  take  effect,  he,  C.  W.  Wass,  his  heirs, 
ezecators,  or  administrators,  would,  out  of  the  first  capital  money,  or 
feal  or  capital  personal  estate,  or  capitaliied  income  of  or  to  which 
he  should  be  or  become  possessed,  or  in  any  wise  entitled  after  the 
solemnization  of  the  said  intended  marriage,  pay  or  cause  to  be  paid 
\ieithin  six  calendar  months  after  he  should  have  become  so  possessed 
err  entitled  as  aforesaid  unto  R  H.  Evans  and  C.  Hawker,  their  exe- 
ontors, administrators,  or  assigns,  the  sum  of  3,0002.  sterling ;  never- 
theless, upon  the  trusts,  and  with,  under  and  subject  to  the  powers. 


1  See  In  re  Mahon's  Drusi,  29  Law  J.  Bep.  (n.  s.^  Chanc  75 ;  s.  o.  12  Eng.  Bep. 
25  7y  on  the  reoaptum  of  an  affidavit  sworn  be&ie  a  Master  Extraordinary  in  Chancery 
in  Ireland,  there  being  no  authentication  of  his  official  character ;  and  see  also  In  re 
HaiTt  Estate^  22  LawJ.  Rep.  (n.  s.)  Chanc  177 ;  s.  c.  15  Eng.  Rep.  416,  on  the  suffi- 
ciency of  the  attestation  of  incumbents  to  copies  of  pari^  r^^isters  without  a  verifica- 
tion of  their  being  such  incumbents. 

•  22  Law  J.  Rep.  (v.s.)  Bank.  5. 
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provisions,  agreements,  and  declarations  thereinafter  expressed  and 
declared  of  and  concerning  the  same,  that  is  to  sa^,  upon  trust,  that 
they,  F.  H.  Evans  and  C.  Hawker,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  and  their  or  faij 
assigns  (thereinafter  called  the  trustees  or  trustee)  should,  daring  the 
life  of  C.  W.  Wass,  permit  the  said  sum  of  3,000^  to  remain  upoc 
the  security  of  his  said  covenant  until  the  trustees  or  trustee,  should 
be  required  to  call  in  the  same  by  his  intended  wife,  such  request  to  be 
signified  b^  writing  under  her  hand,  or  in  case  of  and  after  her  death, 
in  the  lifetime  of  C.  W»  Wass,  for  and  during  such  time  as  the  trus- 
tees or  trustee,  in  their  or  his  uncontrolled  and  absolute  discreiion, 
and  without  being  accountable  for  the  exercise  of  such  discretion,  or 
being  considered  guilty  of  a  breach  of  trust  for  such  permission,  or 
for  omitting  to  caU  in,  and  require  payment  of  the  same  som  of 
3,000^  or  any  part  thereof,  should  think  proper.  But  in  case  C.  W. 
Wass  should  die  whilst  the  sum  of  3,000/.  or  any  part  thereof  should 
remain  unpaid,  or  in  case  of  such  request  in  writing  as  aforesaid 
being  made  to  the  trustees  or  trustee  by  the  intended  wife,  or  in  case 
in  the  event  of  and  after  her  death  in  the  lifetime  of  the  said  C.  W. 
Wass,  the  trustees,  if  more  than  one,  should  unanimously,  or  the  only 
trustee  for  the  time  being,  should,  in  his  absolute  discretion,  think  fit, 
then,  and  in  any  of  the  said  cases,  upon  trust  that  they  the  trustees 
or  trustee  should,  as  soon  as  conveniently  might  be  after  the  decease 
of  C.  W.  Wass,  or  after  such  a  request  in  writing  as  aforesaid  sfaoold 
be  made  to  the  trustees  or  trustee  by  the  intended  wife,  or  they  or  he 
should  after  her  d^th  in  the  lifetime  of  the  said  C.  W.  Wass  think 
fit  in  manner  aforesaid  so  to  do,  (as  the  case  might  be,^  call  in,  and 
receive,  and  if  necessary  or  expedient,  take  and  use  sucn  compxdsory 
ways  or  means  at  law  or  in  equity  as  they  should  consider  proper  for 
the  purpose  of  enforcing  or  compelling  paypient  of  the  sum  of  3,000/1 
or  any  part  thereof,  which  should  remain  unpaid  by  C.  W.  Wass,  and 
should  be  possessed  of  the  same  sum,  and  every  part  thereof,  as  and 
when  the  same  should  be  received,  upon  the  trusts  thereinafter  de- 
clare concerning  the  same.  The  trusts  of  the  money  were  for  in- 
vestment and  payment  of  the  dividends  to  the  wife  for  life,  for  her 
separate  use  without  power  of  anticipation  ;  and  the  capital  was  for 
the  issue  of  the  marriage,  and  after  the  death  of  the  wife,  and  fail- 
ure of  issue  of  the  marriage,  for  C.  W.  Wass,  hb  executors,  admi- 
nistrators, and  assigns. 

The  admitted  or  proved  facts  were,  that  the  marriage  was  solemn- 
ized immediately  after  the  execution  of  the  settlement  The  money 
was  not  paid,  and  Mr.  Wass  was  adjudicated  bankrupt  on  the  13th 
of  May,  1852.  He  carried  on  his  business  after  the  marriage,  and 
was  possessed  during  the  whole  time  down  to  the  bankruptcy  of  per- 
sonal estate,  consisting  of  stock  in  trade,  pictures,  bronzes,  and  other 
works  of  art,  goods,  and  moneys  used  in  his  trade  of  a  picturenlealer, 
far  exceeding  the  3,000/. ;  and  for  more  than  six  months  after  the  date 
of  the  settlement  his  personal  estate,  consisting  of  the  same  or 
similar  particulars,  was  more  than  enough  for  the  payment  of  all  his 
debts,  including  this  sum  of  3,000t     Upon  the  bankruptcy,  the  tnii- 
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tees,  Mr.  Evans  and  Mr.  Hawker,  tendered  a  proof  for  the  3,000/.,  but 
the  commissioner  rejected  it  on  the  ground  that  the  debt  was  wholly 
contingent,  for  that  the  words  of  the  covenant  pointed  to  some  future 
savings,  or  acquisition  of  property,  altogether  unascertainable.  He, 
however,  permitted  a  claim  to  be  entered  by  way  of  saving  any  divi- 
dend, but  directed  any  appeal  intended  to  be  made  to  be  presented 
without  delay.  In  pursuance  of  this  arrangement,  the  trustees  and 
Mrs.  Wass  presented  a  petition  of  appeal;  and  on  the  same  being 
opened,  their  lordships  directed  the  name  of  a  next  friend  for  the 
wife  to  be  inserted,  and  one  pf  the  trustees  having  assented  to  be 
such  next  friend,  the  petition  was  amended  in  that  particular.  Their 
lordships  also  directed  that  counsel  should  be  instructed  to  appear 
for  the  bankrupt,  which  was  done,  and  the  case  proceeded. 

Caillardy  for  the  appeal  The  bankrupt  having  been  possessed  of 
capital  on  his  marriage,  and  also  of  property  beyond  the  amount  of 
the  sum  mentioned  in  the  covenant,  was  a  debtor  to  the  trustees,  and 
they  have  a  right  to  prove  for  the  amount.  The  plain  meaning  of  the 
"words  used  in  the  covenant  is,  that  any  property  the  husband  had  at 
the  time  of,  or  within  six  months  after,  or  indeed  at  any  time  after 
his  marriage,  of  the  value  of  3,000/.,  over  and  above  any  debts  he 
owed  at  the  time  of  the  marriage,  should  be  liable  to  make  good  to 
the  trustees^this  sum  of  3,000/.  for  the  benefit  of  the  objects  of  the 
settlement.  If  the  trustees  have  not  called  upon  the  husband  to  per- 
form the  covenant,  the  court  will  not  allow  others  to  be  damnified  by 
such  neglect  The  impression  before  the  commissioner  seemed  to  be 
that  capital  meant  exclusively  money  in  hand,  or  money  saved ;  but 
that  is  a  mistake,  as  is  shown  from  a  passage  in  a  work  of  authority 
on  such  matters,  the  Commercial  Dictionary  of  Mr.  M'Culloch,  who, 
at  page  250, 2d  edition,  under  the  title  '<  Capital,"  after  stating  what 
that  term  signifies  in  political  economy,  proceeds  thus:  — "  But  in 
commerce,  and  as  applied  to  individuals,  it  is  understood  to  mean  the 
sum  of  money  which  a  merchant,  banker,  or  trader  adventures  in  any 
undertaking."  H  that  be  the  correct  definition,  then  the  words  of 
this  covenant  are  reasonably  clear,  for  the  money  which  Mr.  Wass 
adventured  in  his  business  was  outlaid  in  stock,  and  as  such,  liable 
to  the  satisfaction  of  the  covenant  of  the  trustees  of  the  settlement, 
and  the  proof  ought  therefore  to  be  allowed. 

liCCj  for  the  assignees, in  support  of  the  decision  of  the  commissioner. 
This  demand  on  the  covenant  is,  if  a  debt  at  all,  which  is  not  admitted, 
a  debt  on  a  double  contingency.  There  was  no  debt.  The  covenant 
was  not  broken  before  the  bankruptcy ;  and  if  it  was  a  covenant 
"which  was  intended  should  be  satisfied  after  the  marriage,  it  was  in- 
tended to  be  satisfied  on  an  event  which  never  happened.  Mr.  Wass 
never  had  capital,  or  capitalized  income,  in  the  common  meaning  of 
the  former  term,  or  in  the  proper  meaning,  if  it  has  a  proper  meaning, 
of  the  latter  expression ;  and  what  is  the  true  meaning  of  the  capital,  will 
be  presently  seen.  In  point  of  law,  however,  the  rule  is,  that  no  debt 
of  this  sort,  if  it  be  a  debt,  is  orovable,  if  the  contingency  do  not 
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happen  before  the  bankruptcy;  and  the  distinction  between  cases 
where  there  can  be  proof,  and  where  not,  is  well  shown  in  two  cases, 
namely,  Ex  parte  Tindal^  Mont  375,  462,  and  Ex  parte  Davisj  Mont 
122,  298.  In  the  former,  a  bankrupt,  by  his  marriage  settlement,  co- 
venanted that  his  heirs,  executors,  or  administrators,  should  within 
twelve  calendar  months  after  his  death,  pay  4,000/.  to  trustees  upoii 
trust,  to  pay  the  interest  to  his  intended  wife  for  her  life,  and  after  her 
death,  then  to  pay  the  principal  sum  to  the  children  of  the  marriage, 
and  if  no  children,  then  to  the  wife,  if  she  survived  the  husband  ;  bat 
if  not,  then  to  the  executors  of  the  husband.  There  the  court  held 
that  the  covenant  of  the  husband  constituted  a  debt  contracted  bj 
hitn,  but  payable  upon  a  contingency ;  yet  as  the  contingency  was 
one  capable  of  valuation,  the  trustees  were  entitled  to  prove  under 
the  then  existing  bankrupt  law.     That  case,  however,  is  not  like  the 

{fresent,  for  here  there  is  no  contingency  capable  of  such  valuation, 
n  the  other  case.  Ex  parte  Davis^  the  contingency  was  on  the  event 
of  the  wife  not  living  separate  from  her  husband,  and  upon  her  not, 
after  his  death,  marrying  again,  and  the  court  held  that  it  was  not  a 
provable  debt  The  book  of  Mr.  M'Culloch  has  been  referred  to; 
but  he  is  only  a  commentator  on  another,  whose  work  is  of  high  au- 
thority, both  in  courts  of  law  and  elsewhere,  namely,  Adam  omitb, 
who,  in  book  2,  c  1,  of  his  Wealth  of  Nations,  speaking  of  the  divi- 
sion of  stock,  thus  expresses  himself:  —  '<  His  whole  stock,  therefore, 
is  distinguished  into  two  parts.  That  part  which  he  expects  is  to 
afford  him  this  revenue,  is  called  his  capital.  The  other  is  that  which 
supplies  his  immediate  consumption ;  and  which  consists  either,  first, 
in  that  portion  of  his  whole  stock  which  was  originally  reserved  fof 
this  purpose ;  or,  secondly,  in  his  revenue,  from  whatever  source  de- 
rived, as  it  gradually  comes  in ;  or,  thirdly,  in  such  things  as  had  been 
purchased  by  either  of  these  in  former  years,  and  which  are  not  yet 
entirely  consumed ;  such  as  a  stock  of  clothes,  household  furniture, 
and  the  like.  In  one,  or  other,  or  all  of  these  three  articles,  consists 
the  stock  which  men  commonly  reserve  for  their  own  immediate 
consumption."  Now,  what  was  intended  in  this  case  was,  that  the 
fixed  capital  should  alone  be  liable  to  the  covenant  It  is  also  to 
be  observed  that  the  business  of  a  picture-dealer  is  of  a  most  preca- 
rious character,  and  the  value  of  the  stock  greatly  fluctuates,  and 
although  the  bankrupt  may  well  have  set  a  high  value  on  his  stock  at 
the  time  of  the  bankruptcy,  any  sale  which  might  be  made  might 
show  that  in  truth  it  was  not  worth  half. 

Follett  (who  was  also  for  the  apppeal)  was  not  called  upon  to 
reply. 

Knight  Bruce,  L.  J.  Considering  the  very  obscure  language  of 
the  instrument,  —  certainly  unlike  any  I  ever  remember, —  I  can  not 
feel  the  least  surprise  that  different  minds  should  take  different  views 
of  it  and  of  its  interpretation.  My  impression,  however,  is,  that  no 
portion  of  the  words  ^  be  or  become  entitled  "  ought  in  a  case  of  this 
description  to  be  rejected ;  nor  do  I  think  that  in  such  a  case  the  force 
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properly  belonging  to  these  words  ought  to  be  diminished  by  reason 
of  the  circumstance  that  the  word  '<  become  "  is  used  afterwards  not 
accompanied  by  the  word  ''  been."  Bearing  that  expression  in  mind, 
and  also  bearing  in  mind  the  extensive  range  of  the  terms  <<  capital 
money,  or  real  or  capital  personal  estate,  or  capital  personal  estate,  or 
capitalized  income,"  I  am  of  opinion  that  there  was  a  breach  of  the 
covenant  contained  in  this  settlement  six  calendar  months  after  the 
marriage  took  place  and  before  the  bankruptcy.  It  has  been  satis- 
factorily proved  that  at  the  time  of  his  marriage  Mr.  Wass  was  worth 
3,000/!.  and  upwards  beyond  his  debts,  and  it  is  clear  that  there  was 
property  of  the  bankrupt  to  the  amount  of  3,000Z.  and  upwards,  be- 
yond all  debts,  six  calendar  months  after  the  marriage.  On  the  best 
constraction  I  can  put  upon  the  almost  unaccountable  words  which 
have  been  used  in  the  covenant  contained  in  this  settlement,  it  ap- 
pears to  me  that  at  the  end  of  six  calendar  months  there  was  a  breach 
of  the  covenant  entitling  the  trustees  to  recover  the  3,000Z.  With 
great  deference,  therefore,  to  the  opinion  entertained  by  the  learned 
commissioner,  and  without  expressing  or  entertaing  any  surprise  at 
his  decision,  I  think  the  proof  of  the  trustees  ought  to  be  admitted, 
and  consequently  that  this  appeal  ought  to  be  allowed. 

Cranworth,  L.  J.  I  am  of  the  same  opinion.  The  question  is, 
whether  the.  trustees  could  have  maintained  an  actios  for  the  sum  of 
3,000/.  at  the  end  of  six  calendar  months  after  the  marriage  ?  In 
order  to  enable  them  to  sustain  an  action,  it  would,  in  my  opinion, 
have  been  sufficient  for  them  to  have  stated  that  Mr.  Wass  was  posr 
eessed  or  entitled  to  capital  moneys,  or  real  or  capital  personal  estate, 
or  capitalized  income,  to  the  extent  of  3,000/.  at  the  end  of  six  calen- 
dar months  after  the  marriage,  or  that  he  had  become  so  entitled 
within  that  time.  The  way  in  which  I  read  these  peculiar  words  is 
this,  ^'  shall  be  paid  out  of  the  first  capital  moneys  to  which  he  should 
be  or  become  possessed  or  entitled."  Now,  I  think  that  as  he  was  so 
entitled  within  that  period  of  six  calendar  months,  that  averment 
would  have  been  made  oi;it,  and  the  trustees  have,  therefore,  a  right 
now  to  prove. 

The  costs  of  all  parties  were  then  ordered  to  be  paid  out  of  the 
estate. 
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Ex  parte  James  ;  In  re  Tratt.* 

January  14  and  19, 1853. 

Surplus  of  Bankrupt's  Estates  —  Trustee  and  Cestui  que  Trust — 
Costs —  Public  Policy. 

A  trader,  who  was  in  insolvent  circnmstances,  was  the  owner  of  leasehold  propertj  whidi 
was  chared  with  an  annuity.  He  committed  an  act  of  bankruptcy,  and  after  that, 
A.  B.  paid  off  the  arrears  of  the  annuity  and  another  sum,  making  900^  and  with  the  c<»> 
currenoe  of  the  trader  took  an  absolute  assignment  of  the  annuity  and  arrears.  Tbea  the 
trader  was  adjudicated  bankrupt,  and  assignees  of  his  estat6  were  appointed,  after  whidi 
A.  B.  bought  the  leasehold  property  so  charged,  and  the  same  was  assigned  to  a  tnutee 
for  him.  Upon  a  bill  being  filed  by  the  assignees,  the  sale  of  the  annuity  and  of  tbe  lease- 
hold was  set  aside  as  fraudulent  and  void,  with  costs  to  be  paid  br  A.  B.  to  the  solicitor  oi 
the  assignees.  An  order  was  made  in  the  bankruptcy,  by  which  it  was  declared  that  tbe 
order  as  to  costs  in  the  decree  was  to  be  without  prejudice  to  any  question  between  the 
trader  and  A.  B.  The  trader  obtained  his  certificate,  and  the  leaseholds  haTing  been  wM 
and  all  the  debts  paid,  there  remained  a  surplus.  The  trader  assigned  all  his  effects  for 
ralne,  and  the  purchaser  claimed  the  surplus,  but  A,  B.  insisted  that  he  was  entitled  to  he 
repaid  out  of  it,  such  costs  of  the  proceedings  in  chancery  and  bankmptcy  as  he  had  paii 
to  the  assignees ;  but  the  court  — 

Heldf  that  he  was  not  entitled  to  them  as  against  the  trader  or  his  assign^  for  ralne, 
because,  if  he  and  the  trader  were  trustee  and  cestui  que  truttj  in  the  purchase,  he  had  set 
np  an  adverse  title  to  the  trader;  and  because,  if  he  and  the  trader  had  in  the  purchase 
combined  to  defeat  the  creditors,  it  would  be  against  public  policy  to  give  him  tne  costs; 
and — 

Eeld,  therefore,  that  the  purchaser  from  the  trader  was  entitled  to  the  sniphis. 

The  question  in  this  case  was,  whether  the  ultimate  surplus  of  the 
estate  of  a  bankrupt  who  had  obtained  his  certificate  belonged  to  his 
assignee  for  value,  or  was  to  be  subjected  to  certain  costs  of  proceed- 
ihgs  taken  in  chancery  and  in  the  bankruptcy  relating  to  the  estate. 
The  case  came  before  the  court,  on  appeal,  from  a  decision  of  Mr. 
Commissioner  Evans.  The  circumstances  out  of  which  the  matter 
arose  are  of  a  somewhat  complicated  nature,  but  maybe  thus  shortly 
stated :  —  In  July,  1828,  Joseph  Tratt,  a  plumber,  was  in  distressed 
circumstances,  and  in  that  month  committed  an  act  of  bankruptcy. 
He  owned  leasehold  property,  which  was  charged  With  an  annuity  to 
the  Globe  Insurance  Company,  of  which  there  was  an  arrear  of  499/. 
Mr.  Cafe,  an  auctioneer,  obtained,  with  the  concurrence  of  Tratt,  an 
assignment  of  the  annuity  and  arrears  for  900/.  Tratt  was  declared 
bankrupt  on  the  21st  of  November,  1838;  and  on  the  17th  December 
following  the  leaseholds  so  charged  were  sold  by  auction,  and  Mr. 
Cafe  bought  the  same  at  120/.,  and  the  same  were  assigned  to  Mr. 
Leech  as  a  trustee  for  him.  Tratt  obtained  his  certificate  of  confer- 
inity  on  the  21st  of  June,  1839.  One  of  the  original  assignees  having 
died,  Mr.  Cafe  was  in  the  year  1843  appointed  creditors'  assignee  in 
his  place,  and  he  so  continued  until  the  1st  of  February,  1848,  when 
he  was  removed,  and  three  new  assignees  were  appointed ;  who,  in 
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March  following,  filed  their  bill  praying  that  the  two  purchases  might 
be  set  aside,  subject  only  to  the  lien  of  Mr.  Cafe  for  the  900/.  and  1^/., 
and  that  he  might  be  declared  a  trustee  of  the  annuity  and  arrears  for 
the  plaintiffs.  The  cause  was  heard  before  Knight  Bruce,  L.  J.,  then 
a  Vice-Chancellor,  and  he  made  a  decree  in  conformity  with  the 
prayer  of  the  bill,^  and  directed  the  costs  of  the  suit  to  be  paid  by 
Mr.  Cafe  to  the  solicitor  for  the  plaintiffs.  Part  of  the  evidence  be» 
fore  the  court  in  bankruptcy  consisted  of  the  examination  of  Tratt, 
-who  swore  (on  the  16th  of  June,  1839,)  that  Mr.  Cafe  purchased  the 
annuity  of  the  Globe  Office  with  his  concurrence,  and  that  there  was 
no  acireement  as  to  any  benefit  to  be  derived  by  him,  Tratt,  by  reason 
of  Mr.  Cafe  having  bought ;  and  it  was  also  shown  that  Mr.  Cafe  at 
this  time  made  Tratt  sometimes  weekly  and  sometimes  monthly  al- 
lowances of  small  sums  of  IL  to  51.  Orders  were  made  in  the  bank- 
ruptcy by  one  of  which,  dated  the  2d  of  August,  1850,  Mr.  Cafe  was 
directed  to  pay  the  assignees  their  costs  of  so  much  of  the  evidence 
as  related  to  his  claiming  a  title  in  himself  to  the  leasehold  property, 
Und  the  court  declared  as  follows:  —  "  This  order  and  the  decree,  so 
far  as  they  direct  the  payment  of  any  costs,  are  to  be  without  preju- 
dice to  any  question  between  the  said  (Cafe)  and  the  said  bankrupt 
or  bis  representatives ;  and  this  court  doth  order  that  no  part  of  the 
surplus  estate  of  the  said  bankrupt  be  paid  to  him  or  his  representa- 
tives without  previous  notice  to  the  said  (Cafe)."  Another  order  was 
made,  dated  the  Ist  of  May,  1852,  by  which  Mr.  Cafe  was  ordered  to 

Say  to  the  official  assignee  153/.  14^.  9d.^  the  amount  found  due  by 
le  decree ;  that  the  costs  should  be  taxed  from  the  last  taxation,  and 
Mr.  Cafe  pay  the  same,  and  thereupon  all  further  proceedings  in  the 
cause  should  be  stayed. 

Tratt,  on  the  4th  of  June,  1845,  assigned  to  Mr.  James,  for  valua- 
ble consideration  paid  by  Mr.  Cushion,  all  his  estates,  property,  and 
eflfects  upon  trusts,  by  which  he  retained  a  life-interest,  and  then  the 

I  The  following  passages  from  the  jadffment  of  the  Yice-Chancellor  will  materiallj 
assist  in  understanmng  the  ground  of  ioe  reasons  of  the  judgment  of  the  Lords  Jus- 
tices : — "  I  am  of  opinion  from  the  answers  and  evidence,  first,  that  the  interests  and 
riirhts  which  the  directors  of  the  Globe  Company  sold  to  Mr.  Cafe  for  900^  were  not 


to  Mr.  Cafe ;  fourthly,  that  they  sold  and  assign^  to  him,  and  took  his  money,  in  the 
belief  that  Tratt  would  and  was  in  some  manner  to  derive  advantage  from  the  trans- 
action ;  fifthly,  that  the  transaction  was  intended  and  understood  by  Tratt  and  r^re- 
sented  by  Cafe,  or  intended  and  understood  by  the  latter  to  be  a  transaction  mm 
which  Cafe  was  in  some  manner  to  derive  advantage ;  sixthly,  that  Tratt  at  the  time 
was  considered  by  Cafe  to  be,  and  was  in  feet,  not  only  embarrassed,  not  merely  in 
^Bfiiculties,  but  hopelesslv  insolvent"  His  Honor  also  said  he  was  satisfied  "  that 
tliere  was  a  common  understanding  between  each  of  them  to  make  unjust  gains-— 
Cafe  by  the  lowness  of  the  price  for  the  annbity,  and  Tratt  by  the  promise  beld  o^  or 
Cafe  that  he  would  advance  and  pay  him  money,  or  otherwise  help  him  in  his  difficu^ 
ties,  and  diat  both  Cafe  and  Tratt  had  the  bankruptcy  of  Tratt  in  contemplation,  a^ 
had  entered  into  the  transaction  with  the  Globe  Insurance  Company  with  the  view  ^ 
impropcriy  abstracting  the  pecuniaiy  benefits  to  be  derived  thereby  from  the  creoiUMrs 
of  Tratt- 
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trasts  were  for  Mr.  Cushion  absolutely.  Tratt  died  in  1847.  The 
assignees  paid  all  the  creditors  in  full,  and  there  remained  an  ultimate 
surplus  of  596^  15*.  Ad. ;  and  Mr.  James,  the  trustee  of  Mr.  Cushion, 
and  the  latter,  intending  to  apply  to  the  commissioner  for  payment 
of  it  to  them  under  their  assignment,  notice  in  obedience  to  the  order 
of  the  2d  of  August,  1850,  was  served  on  Mr.  Cafe.  The  applica- 
tion was  made,  and  Mr.  Cafe  attended  by  counsel  and  opposed  it, 
contending  (as  was  done  on  the  present  occasion)  that  as  he  had,  dm^ 
ing  the  proceedings  in  bankruptcy  and  in  the  suit  against  hira,  paid 
various  sums  of  costs  directed  to  be  paid  by  him,  he  was  entitled  to 
be  repaid  these  sums  before  Tratt,  or  his  representatives,  or  assignees 
for  value  could  claim  any  money  as  the  ultimate  surplus  of  his  estate. 
This  demand  amounted  to  585/.  18^.  1(2.,  but  the  commissioner  refused 
to  make  any  order.  It  was  from  this  decision  the  present  appeal  was 
presented ;  but  their  lordships  declined  to  hear  it,  unless  and  until  all 
parties  agreed  that  the  whole  matter  should  be  gone  into  in  their  ja- 
risdiction,  which,  after  some  hesitation,  was  assented  to.  Part  of  tiie 
argument  was,  that  Cafe  was  entitled  to  be  repaid  the  costs  be  had 
disbursed,  for  supposing  Cafe  and  Tratt  to  have  combined  to  defeat 
the  creditors  of  Tratt,  he,  Tratt,  could  claim  no  benefit  against  Cafe, 
had  he  filed  a  bill  to  set  aside  the  transaction,  as  he  was  in  pari  de» 
licio;  but  one  of  the  learned  judges,  referring  to  the  case  of  ReyneU 
V.  Spryey  1  De  G.  M.  &  Gor.  660 ;  s.  c.  13  Eng.  Rep.  74,  on  this  point, 
stated  his  opinion  to  the  contrary.  The  case  of  MNeill  v.  GMllj  2 
Bligh,  N.  S.  316,  was  also  cited. 

Russell  and  Cooke^  for  the  appellants. 

Bacofij  PiggoU  and  Hardy ^  for  Cafe. 

Bury^  for  the  assignees. 

Knight  Bruce,  L.  J.  This  purchase  (I  am  now  speaking  of  the 
annuity)  must,  upon  the  evidence,  have  been  made  by  Mr.  Cafe,  I  think, 
in  one  of  two  ways :  either  as  a  tmstee  for  Mr.  Tratt,  in  which  event 
there  is  no  question  but  that  the  present  controversy  must  be  decided 
in  favor  of  the  present  petitioners ;  or,  if  he  did  not  purchase  as  troa- 
tee  for  Mr.  Tratt,  in  the  ordinary  sense  in  which  I  have  been  using 
the  expression,  the  purchase  must  be  taken  to  be  the  result  of  a  com- 
bination between  Mr.  Cafe  and  Mr.  Tratt  to  withhold  property,  for 
the  benefit  of  one,  or  either,  or  both  of  them,  from  the  creditors  of 
Tratt,  a  failing  and  fallen  man  in  worldly  circumstances.  Now,  in 
that  state  of  things,  as  far  as  the  title  to  the  property  goes,  public 
interest  requires  that  the  purchase  should  be  considered  as  a  trust, 
and  that  for  the  sake  of  society,  without  regard  to  the  merits  or  de- 
serts of  either  of  the  parties,  the  man  so  acquiring  property  should 
not  be  heard  to  state  that  he  has  validly  acquired  it  I  am  of  opi- 
nion, that  the  disparity  of  circumstances  was  such  as  to  create  a  gross 
inequality,  and  to  prevent  Tratt  having  any  voice  in  the  matter.  I 
think  that  there  are  also  cireumstances  of  importance  to  society,  which 
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is  deeply  interested  in  preventing  a  man  from  gaining  by  such  a  trans- 
action. The  property  must  be  considered  as  having  remained  in 
Tratt,  whether  by  means  of  trust,  or  by  the  same  result  as  a  trust,  as 
far  as  mere  title  is  concerned.  It  has  been  suggested,  and  fairly  ar- 
gued, that  the  costs  of  the  suit,  as  between  Cafe  and  Tratt,  ought  to 
be  borne  by  Tratt ;  that  is  not  my  view  of  the  case.  The  defence  to 
the  suit  for  setting  aside  the  purchase  was  not  put  by  Mr.  Cafe  on 
grounds  which  Mr.  Tratt  is  bound  to  recognize,  nor  on  grounds  which 
this  court  can  allow  Mr.  Cafe  to  charge  against  him.  The  costs  must 
remain  where  the  law  has  thrown  them.  With  respect  to  the  account 
between  Mr.  Cafe  and  Mr.  Tratt,  it  must  to  a  great  extent  be  taken 
as  a  stated  account ;  but  there  are  certain  allowances  which  would  be 
just  as  between  Cafe  and  Tratt,  which  could  not  have  been  made  as 
between  the  creditors  and  Mr.  Cafe,  and  we  shall  be  glad  to  receive 
suggestions  as  to  the  mode  in  which  these  shall  be  made. 

Tu&N^R,  L.  J.  Th's  is  an  application  by  a  party,  who  for  present 
purposes  must  be  assumed  to  represent  the  bankrupt,  for  the  surplus 
of  the  bankrupt's  estate.  Primd  facie  that  surplus  must  belong  to 
him.  It  is  attempted  to  be  intercepted  by  a  claim  of  Mr.  Cafe,  and 
the  claim  rests  on  this :  —  A  suit  was  instituted  against  Mr.  Cafe  by 
the  assignees,  for  the  purpose  of  getting  part  of  the  bankrupt's  pro- 
perty, and  he  was  compelled  to  pay  the  costs.  This  was  followed  by 
an  order  in  bankruptcy,  by  which  it  was  declared  that  the  directions 
in  the  decree  as  to  costs  were  to  be  without  prejudice  to  any  question 
between  Cafe  and  Tratt;  looking,  therefore,  to  the  probability  of  a 
surplus.  The  truth  of  the  case  i§  this :  —  Supposing  the  property  had 
not  been  sold  under  the  bankruptcy,  but  that  from  other  funds  of  the 
bankrupt's  estate  all  the  debts  had  been  paid,  to  whom  would  the 
equitable  right  to  this  property  which  remained  vested  in  the  assignee^, 
belong?  Who  could  call  for  an  assignment  of  the  legal  estate  from 
the  assignees  ?  Would  it  be  in  Tratt,  or  his  assignees,  or  in  Cafe  ? 
Now,  in  determining  that  question,  it  is  to  be  considered  what  were 
the  circumstances  under  which  Mr.  Cafe  became  purchaser  of  the 
property  and  of  the  annuity.  It  is  clear  that  a  coundential  relation, 
anterior  to  October,  1830,  existed  between  Tratt  and  Cafe;  it  is 
equally  clear,  and  it  is  the  common  case  on  both  sides,  that  the  trans- 
action was  intended  to  be  beneficial  to  Tratt ;  and  it  is  not  disputed 
that  the  Globe  office  intended  to  confer  a  benefit  on  Tratt,  who  was 
in  a  position  of  great  difficulty,  and  no  one  was  acting  on  his  part 
Can  it  be  doubted  that,  as  between  Tratt  and  Cafe,  the  former  would 
have  had  an  equity  to  consider  this  a  trust  of  the  purchase  from  the 
Globe  office  ?  But  it  was  said  that  Tratt  was  examined  under  the 
bankruptcy,  and  that  he  had  said  that  there  was  no  arrangement  be- 
tween him  and  Cafe  that  Cafe  was  to  be  a  trustee  for  him,  and  that, 
therefore,  the  case  could  not  now  be  set  up  that  Cafe  was  a  trustee 
for  Tratt.  But  what  was  the  situation  of  Tratt,  at  the  time  he  gave 
this  evidence  ?  He  was  in  a  state  of  dependency  upon  Cafe,  and  was 
receiving  from  him  small  weekly  and  monthly  payments.  It  is  clear, 
therefore,  that  when  this  representation  was  made  by  Tratt,  he  was 
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under  the  influence  of  Cafe,  and  that  no  statement  then  made  by  him, 
according  to  the  principles  laid  down  by  Liord  Eldon,  in  Wattter  r. 
Symondsj  3  Swanst  2,  can  bind  him  so  as  to  extinguish  the  equity, 
to  set  aside  the  transaction,  and  make  Cafe  a  trustee  for  him.  That 
being  the  state  of  things,  it  is  said  that  the  court  would  not  have  givea 
costs  as  against  Cafe,  if  a  bill  had  been  filed  against  him  by  'rmU; 
but  what  was  the  defence  made  by  Cafe  in  the  suit  which  was  ac- 
tually brought  against  him  ?  It  is  dear  that,  in  the  suit  which  wis 
instituted  against  him  by  the  assignees  of  Tmtt,  Cafe  was  claiming 
for  his  own  benefit,  independently  of  Tratt  It  is  equally  clear,  that 
the  same  view  would  have  been  taken  bv  the  court  if  the  suit  bad 
been  instituted  against  him  by  Tratt  From  the  year  1840  to  the 
year  1848,  when  the  suit  was  instituted  by  the  assignees.  Cafe  treated 
the  property  as  his  own :  there  was  no  recognition  oif  the  title  of  Tratt 
Now,  if  Cafe  had  put  in  an  answer,  stating  that  he  was  benefictaOr 
interested,  the  court  would  have  made  a  decree  against  Cafe,  with 
costs ;  and  as  the  representatives  of  Tratt  cannot  be  in  a  worse  por- 
tion, it  is  clear  that  there  is  no  ground  for  the  claim  of  costs  set  up 
by  Mr.  Cafe. 


Ex  parte  Barlow  ;  Li  re  Martoold.^ 

Not.  5, 1S62. 

Bankrupt  Law  Consolidation  Act^  1849,  s.  125 -^  Mortgagor  amd 

Mortgagee. 

Power  of  commissioner  to  make  order  for  sale  of  goods  in  the  repnted  ownerdi^  of  the 
bankrupt  after  an  actual  sale  bj  a  moitgagee. 

This  was  an  appeal  by  the  assignees  of  the  bankrupt,  Mr.  Mary- 
gold,  from  the  decision  of  Mr.  Commissioner  Daniell,  who  had  de- 
clined to  make  an  order  for  the  sale  of  the  stock  in  trade  and  effects 
of  the  bankrupt,  which  the  assignees  claimed  as  having  been  in  the 
reputed  ownership  of  the  bankrupt  at  the  time  of  his  bankruptcy. 
On  the  original  application  to  the  commissioner,  he  refused  to  make 
such  an  order  ex  parte^  and  required  the  mortgagee  to  be  served, 
which  having  been  done,  the  application  was  renewed.  It  appc^ired 
that  the  moi^agee,  who  claimed  the  goods  under  a  bill  of  sale,  had 
permitted  the  bankrupt  to  retain  possession  for  a  time,  but  before  the 
date  of  the  adjudication  he  had  entered  and  taken  possession  and  had 
actually  sold  the  goods.  Under  these  circumstances,  when  the  appli* 
cation  was  renewed  before  the  commissioner  and  the  mortgagee 
appeared,  he  still  refused  to  make  the  order,  on  the  ground  tikt 


>  22  Law  J.  Rep.  (n.  s.)  Bank.  19. 
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as  the  mortgagee  bad  actually  sold,  there  was,  in  truth,  nothing  for 
the  order,  if  made,  to  operate  upon.  From  this  refusal  the  appeal 
was  presented. 

W.  P.  Wood  and  De  GeZj  in  support  of  the  appeal.  The  order 
-which  is  now  asked  is  rendered  necessary  by  the  decision  of  Heslop 
V.  Baker  J  6  Exch.  Rep.  760;  s.  c.  4  Eng.  Rep.  555,  in  which  it  was 
decided  that  goods  in  the  reputed  ownership  of  a  bankrupt  did  not 
pass  to  the  assignees  without  an  express  order.  In  that  case  an 
action  had  been  tried  to  recover  goods  against  the  assignees  of  a 
bankrupt,  and  the  jury  found  that  they  were  in  the  reputed  ownership 
of  the  bankrupt,  and  found  a  verdict  for  the  assignees ;  whereupon  an 
objection  was  taken  that,  under  the  125th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  (12  and  13  Vict  c.  106,)  the  assignees  could 
not  take  property  in  the  order  and  disposition  of  the  bankrupt  with- 
out an  order  of  the  commissioner,  and  that  such  property  did  not  vest 
in  the  assignees  without  such  an  order,  and  by  a  majority  of  the  judges 
in  full  court,  it  was  held,  that  such  an  order  was  necessary  before  the 
propertyin  goods  could  pass.  In  the  bankruptcy  of  Atkinson  (out  of 
ivhich  MesJop  v.  Baker  arose)  an  application  was  made  to  Mr.  Com- 
missioner Ellison  for  an  order  foi  sale,  the  assignees  being  advised  that 
such  an  order,  if  made,  would  have  a  retrospective  effect,  and  w<ould 
render  valid  the  sale  akead  v  made  by  the  assignees.  From  that  order 
the  mortgagee  of  the  goods  appealed,  ex  parte  Heslop^  re  Atkinson^ 
1  De  G.  M.  &  G.  477;  s.  c.  15  Eng.  Rep.  18,  and  the  Lords  Justices 
held,  that  he  was  not  entitled  to  have  the  order  discharged,  as  being 
invalid  on  the  face  of  it. 

Petersdorf  and  Oiffard,  contra.  The  mortgagee  simply  appeared 
before  the  commissioner,  but  he  has  not  thereby  bound  himself  to 
submit,  as  he  does  not  submit,  to  the  jurisdiction  assumed  by  the 
commissioner,  and  which  is  asked  to  be  exercised  over  him  by  this 
court 

[WP.  Wood.  His  own  solicitor  swears  that  he  did  submit  to  the 
jnnsdiction.l 

K  an  order  be  made  in  a  proceeding  to  which  the  mortgagee  is  a 
party,  it  will  conclude  not  only  the  question  as  to  the  propriety  of 
the  making  of  the  order,  but  also  the  question  as  to  whether  the  goods 
were  in  the  reputed  ownership  of  the  bankrupt,  a  question  which  the 
morgagee  has  in  nowise  submitted  to  the  judgment  of  the  commis- 
sioner. 

Knight  Bruce,  L.  J.  If  this  order  for  sale  be  made  in  the  pre- 
sence of  the  mortgagee,  it  will  have  the  effect  of  prejudicing  him  in 
any  proceedings  which  may  at  law  be  taken  by  or  against  him,  and 
therefore  it  appears  to  me  to  be  the  proper  course  that  we  should  dis- 
miss the  appeal  as  against  him,  and  that  the  order,  if  made,  should 
be  made  ez  parte.  Indeed,  it  seems  to  me  that  it  would  be  better  for 
the  commissioner,  on  an  application  to  him,  to  make  the  order  ez 
parte;  and  probably  that  learned  functionary  will  feel  no  hesitation 
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in  doing  so  upon  being  apprised  of  the  intimation  of  opinion  we  have 
given. 

Lord  Cranworth,  L.  J.  In  this  case  I  am  of  opinion  that  the 
mortgagee  ought  not  to  have  been  served  at  all,  and  that  the  proper 
course  for  the  assignees  to  have  taken  would  have  been  to  appeal  at 
once  from  the  refusal  of  the  commissioner  to  make  the  order  ex  parte, 
I  agfee  with  my  learned  brother,  that  the  proper  course  for  us  to  pro- 
sue  is  to  dismiss  the  appeal  as  against  the  respondent,  the  mortgagee, 
with  costs,  but  without  prejudice  to  any  question ;  and  then  the  ap- 
pellants may  take  an  order  on  an  ex  parte  application.  But  probably, 
to  avoid  all  question,  it  will  be  better  to  apply  again  to  the  commis- 
sioner to  make  the  order  ex  parte^  and  he  will,  I  think,  with  this 
intimation  of  our  opinion,  take  that  course. 


Ex  parte  Broadhurst  ;  j&t  re  Bboadhubst.^ 

December  7  and  17»  1852. 

Petitiomng  Creditor's  Debt —  Covenant  to  pay  VtUiquidated  Sum. 

F.  ft  B.  were  engaged  in  partnership,  and  W.  being  about  to  join  them  in  the  business,  stipu- 
lated that  J.  £,  the  father  of  B.,  shoold  covenant  with  him  that  the  debts  due  to  P.  &  B. 
would  realize  a  stated  sum,  and  if  not,  he  would,  on  demand  of  W.,  pay  so  mndi  as  it  USi 
short  of  that  sum  to  P.,  B.  &  W. ;  and  also  should  covenant  with  W,  thai  the  debts  owinff 
by  P.  ft  B.  did  not  exceed  a  stated  sum,  and  if  they  did,  J.  B.  would,  on  the  demand  of 
W.,  pay  to  P^  B.  ft  W.,  or  the  person  or  persons  to  whom  the  same  m^t  be  due,  the  ex* 
eess  over  that  sum.  The  partnership  of  P.,  B.  ft  W.  was  formed,  and  the  coveoaitt 
entered  into  accordingly,  w.  made  a  demand  for  payment  of  a  sum  which  appeared  to 
be  due  from  the  firm  of  P.  ft  B.,  over  the  stated  sum,  and  not  being  paid,  an  adjn£csti(m 
of  bankruptcy  was  pronounced  and  affirmed  against  J.  B.,  who  appealed ;  and  it  wm^^ 

Hdd^  that  the  covenant  was  not  to  pay  a  stated  or  liquidated  sum,  but  ihat  the  remedy  ef  ft 
lay  in  damages,  and  being  so,  the  demand  did  npt  constitute  a  good  petitioiu]^  creoilM't 
dM)t,  and  the  a^ndication  was,  therefore,  annulled. 

This  was  the  petition  of  Mr.  Job  Broadhurst,  to  annul  the  adjudi- 
cation a^nst  him,  by  reason  of  there  not  being  a  good  petiticmnff 
creditors"  debt  It  appeared  that  in  1852,  Mfessrs.  Perry  &  W.  K. 
Broadhurst  carried  on  business  as  earthenware  manufacturers,  and 
the  petitioning  creditor,  Mr.  Walker,  being  about  to  join  them  as  a 
partner,  required  a  guarantee  that  the  assets  of  the  firm  were  truly  re- 
presented, and  that  the  debts  did  not  exceed  the  amount  specified  in 
the  stock  account  Mr.  Job  Broadhurst,  the  father  of  Broadhurst  the 
trader,  consented  to  give  such  guarantee,  and  articles  of  partnership 
were  prepared  and  executed,  whereby  Mr.  Job  Broadhurst  covenanted 
with  Mr.  Walker  that  if  the  debts  due  to  Perry  &  Broadhurst  did 


^22LawJ.Bep.(N.s.)Bsiik.21.    Before  the  Lords  Justices  and  Maule,  J. 
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not  realize  99/.  16^.  3(2.,  be  would  pay  the  deficiency,  and  that  if  the 
debtd  due  from  them  exceeded  1,199/.  12^.  2^,  he  would,  upon  de- 
mand of  Walker,  pay  to  Perry,  W.  K.  Broadhurst  &  Walker,  or  the 
person  or  persons  to  whom  the  same  might  be  due,  the  sum  by  which 
such  debts  should  exceed  the  last-mentioned  sum. 

Perry  &  Broadhurst  became  bankrupts  after  the  new  partnership, 
and  before  their  bankruptcy  had  paid  about  700/.  of  the  debts  inclu- 
ded in  the  1,199/.  12^.  2d. ;  and  Mr.  Walker  having  discovered  that 
Ferry  ic  Broadhurst  owed  debts  that  were  not  included  therein, 
amounting  to  400/.  and  upwards,  demanded  that  amount  of  Mr.  Job 
Broadhurst,  under  his  covenant;  and  he  refusing  to  pay,  the  pro- 
ceedings in  bankruptcy  against  him  were  taken,  and  the  commis- 
sioner held  that  the  liability  of  Mr.  Job  Broadhurst  under  the  cove- 
nant was  a  debt  provable  in  bankruptcy,  and  sufficient  to  support  an 
adjudication. 

The  articles  of  partnership,  containing  the  covenant,  were  dated 
the  6th  of  March,  1852,  and  were  made  between  Perry  of  the  first 
part,  W.  K.  Broadhurst  of  the  second  part,  Walker  of  the  third  part, 
and  Job  Broadhurst  of  the  fourth  part,  which  recited  that  it  was  part 
of  the  agreement  upon  which  Walker  had  agreed  to  become  partner 
with  Perry  &  W.  K.  Broadhurst ;  that  Job  Broadhurst,  the  father  of 
^  W.  K.  Broadhurst,  should  covenant  with  Walker  that  the  debts  owing 
'  to  the  late  firm  of  Perry  &  Broadhurst,  included  in  the  valuation 
made  of  its  effects  on  the  admission  of  Walker  into  the  partnership, 
and  accounted  at  their  full  value,  would  realize  so  much  money  to  Perry, 
W.  K.  Broadhurst  &  Walker,  and. that  the  debts  owing  by  such  firm 
of  Perry  &  Broadhurst  would  not  exceed  the  amount  charged  to  the 
account  of  such  firm  in  that  valuation,  and  that  he  would  pay  the  de- 
ficiency in  the  former  case  and  the  excess  in  the  latter.  Then,  in  one 
part  of  the  deed.  Job  Broadhurst  covenanted,  for  himself,  his  heirs, 
executors,  and  administrators,  with  Walker,  his  executors  and  admi- 
nistrators, that  the  debts  then  owing  to  Perry  &  W.  K.  Broadhurst 
would  realize  to  Perry,  W.  K.  Broadhurst  &  walker  in  the  whole  the 
sum  of  99/.  16^.  3c/.,  being  the  amount  or  sum  at  which  the  same  had 
been  valued  on  the  admission  of  Walker  into  the  copartnership,  and 
that  if  the  same  did  notrealize  that  sum,  he,  Job  Broadhurst,  his  heirs, 
executorsi  or  administrators,  would,  on  the  demand  of  Walker,  his  exe- 
cutors or  administrators,  pay  the  deficiency  thereof  to  Perry,  W.  K. 
Broadhurst  &  Walker ;  and  also  that  the  debts  owing'by  Perry  &  W. 
K.  Broadhurst  did  not  exceed  the  sum  of  1,199/.  12^.  2d.j  at  which  sum 
they  had  been  stated  in  the  same  account  taken  on  the  before-men- 
tioned occasion ;  and  that  if  they  should  exceed  that  sum,  he.  Job 
Broadhurst,  his  heirs,  executors,  or  administrators,  would,  on  the  de- 
mand of  Walker,  his  executors  or  administrators,  out  of  his  or  their 
own  private  funds,  pay  to  Perry,  W.  K.  Broadhurst  &  Walker,  or  to 
the  person  or  persons  to  whom  the  same  might  be  due,  the  sum  which 
the  last-mentioned  debts  might  exceed  the  sum  last  before  mentioned. 
As  before  stated,  further  sums  than  those  disclosed  having  been 
found  to  be  due  from  Perry  &  W.  K.  Broadhurst,  notices  were  served 
on  Mr.  Job  Broadhurst  to  pay.     These  notices  were  dated  the  26th  of 
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May,  and  the  17th  of  June,  1852.  On  the  26th  of  the  last-mentioned 
month,  Mr.  Walker  served  on  Mr.  Job  Broadhurst  the  following  no- 
tice:— 

"  I,  the  undersigned,  Edward  Walker,  of,  &c.,  do  hereby  demand 
from  you  the  sum  of  1,062/.,  now  due  from  and  payable  by  you  to  me 
on  the  accounts  after  mentioned,  upon  or  by  virtue  of,  and  secured  by 
a  covenant  entered  into  by  you  with  me,  and  contained  in  a  certain 
indenture  or  articles  of  copartnership,  dated  the  6th  day  of  March, 
1852,  between  Josiah  Perry  of  the  first  part,  William  Knight  Broad- 
hurst of  the  second  part,  myself  of  the  third  part,  and  you  the  above- 
named  Job  Broadhurst  of  the  fourth  part,  which  said  sum  hereby  de- 
manded is  made  up  as  follows :  (videlicet)  — 

The  sum  of  36/.  5s.  8^..  being  debts  and  moneys  comprised  in  and  forming 
part  of  the  som  of  99/.  16«.  3^.,  in  the  said  indenture,  or  articles  aUeged  or 
stated  to  be,  at  the  date  thereof,  due  and  owing  to  the  said  J.  Pernr  &  W. 
K.  Broadhurst,  as  copartners,  and  which  said  sum  of  36/.  5s.  8^.  has  not, 
nor  has  anjpart  thereof,  been  realized.  The  particulars  of  this  sum  are  set  £  t  i 
forth  in  the  nrst  schedule  hereto  annexed 86   5  8| 

The  sum  of  1,026/.  lis.  2^.,  beine  the  excess  of  debts  now.ascertained  to  hare 
been  due  and  owing,  on  the  said  6th  daj  of  March,  1852,  from  or  by  the  said 
Josiah  Ferry  &  W.  K.  Broadhurst,  as  copartners  as  aforesaid,  oyer  and 
tfboTe  the  sum  of  1,199/.  12t.  2i</.,  in  the  same  indenture  or  articles  men-  * 

tioned.    The  particulars  of  this  sum  are  set  forth  in  the  second  schedule 
hereto  annexed I,0S6  11   4 

l,06i  16  II 

^<  And  I  hereby  give  you  notice,  that  I  shall  attend  at  my  countiag- 
house,  at  the  said  Park  Works  in  Henton  aforesaid,  on  Monday,  the 
28th  day  of  June  instant,  and  Tuesday,  the  29th  day  of  June  instant, 
between  the  hours  of  ten  and  eleven  of  the  clock  in  the  forenoon,  and 
between  the  hours  of  one  and  four  of  the  clock  in  the  afternoon  of 
each  of  the  same  days,  for  the  purpose  of  receiving  the  said  sam 
hereby  by  me  demanded,  and  that  unless  the  same  is  paid  to  me,  at 
or  before  the  time  lastly  hereby  appointed,  I  shall  commence  legal 
proceedings  against  you  for  the  recovery  thereof^  without  further  no- 
tice or  delay.    Dated  26th  of  June,  1852." 

Mr.  Job  Broadhurst  declined  compliance  with  this  demand ;  and  on 
the  5th  of  October  a  petition  of  adjudication  of  bankruptcy  was  filed 
by  Mr.  Walker  against  him ;  and  on  the  16th  of  the  same  month  Mr. 
Job  Broadhurst  was  adjudicated  bankrupt  by  Mr.  Commissioner  Bal- 
guy,  (sitting  for  Mr.  Commissioner  Daniell,)  Mr.  Walker  having  de- 
posed as  follows:  —  "Job  Broadhurst  is  justly  and  truly  indebted  to 
me  in  the  sum  of  441/.  7^.  lOi,  under  the  deed  of  March,  1852,  for 
the  debts  due  and  owing  by  Perry  &  W.  K.  Broadhurst,  at  the  tifljc 
at  which  the  account  was  taken,  amounted  to  a  greater  sum  than 
1,199/.  12^.  2d.;  that  is  to  say,  to  the  sum  of  1,641/.,  being  mm  hf 
the  sum  of  441/.  7s.  lOd.  Job  Broadhurst  did  not  pay  that  sum  to 
me,  or  to  Penry  &  W.  K.  Broadhurst,  although  the  «ame  has  been  de- 
manded of  him  by  me,  and  I  have  received  no  security  or  satisCactioD 
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whatever  for  the  441f.  7s.  lOei,  or  any  part  of  it,  save  and  except  under 
the  deed  of  March,  1852." 

Mr.  Job  Broadhurst  applied  to  Mr.  Conimissioner  DanieU  to  annul 
the  adjudication,  on  the  ground  that  there  was  not  a  sufficient  peti- 
tioning creditor's  debt,  but  he  refused  to  disturb  the  decision ;  and 
therefore,  the  present  appeal  was  presented. 

Rolt^  and  Rozbwrghy  for  the  appellant 

Dcutiel  and  Quain^  in  support  of  the  Commissioner's  decision. 

KiMiGHT  Bruce,  L.  J.  We  will  consider  this  case ;  but  we  wish  to 
know  whether,  in  case  my  learned  brother  Lord  Cranworth  and  my- 
self should  not  come  to  the  same  conclusion,  in  which  event,  if  we 
give  our  judgments,  the  decision  of  the  learned  commissioner  will, 
under  the  provisions  of  the  statute  investing  us  with  the  authority  we 
hold,  be  affirmed,— whether,  in  case  we  should  differ,  and  we  should 

.  ^^.^  that  the  matter  should  be  further  argued  before  we  state  our 
opinion,  that  the  counsel  for  the  appellant  would  rather  that  the  case 
were  re-argued  before  a  Common-Liaw  Judge  and  ourselves,  or  would 
they  rather  that  the  question  in  dispute  were  tried  in  an  action  ? 

HoU  and  Roxburgh  elected  to  have  the  case  re-argued,  as  suggested 
by  the  Bench.  6      >         66 

Knight  Bruce,  L.  J.  We  will  consider  the  case ;  and  if  we  should 
require  to  hear  further  argument,  we  will  apprise  counsel ;  and  in  that 
<iase,  shall  act  upon  the  rule  adopted  by  the  Lord  Chancellor*  in  simi- 
lar circumstances,  and  hear  only  one  counsel  on  each  side. 

I>ecember  17.  This  day,  Mr.  Justice  Maule  attended,  and  the  case 
'w^as  argued  before  him  and  the  Lords  Justices. 

RoU^  for  the  appellant     The  claim  which  Mr.  Walker  has  urged 
against  Mr.  Job  Broadhurst  is  not  a  debt  upon  which  an  adjudicatiori 
in  bankruptcy  can  be  sustained.     It  is  in  its  nature  uncertain.     It  is 
no  more  than  a  claim  for  unliquidated  damages.     The  amount  to  be 
recovered  is  wholly  uncertain,  depending  upon  a  great  degree  of  con- 
tingency and  on  a  vast  variety  of  circumstances.    Nothing  upon  sucVi 
a  liability  can  be  ascertidned  in  any  other  manner  than  by  an  invest!- 
^tion  before  a  jury,  and  it  was  quite  incompetent  to  the  Commis- 
sioner to  come  to  any  legitimate  conclusion  on  the  subject.    Not  only 
IS  the  covenant  a  covenant  to  pay  unliquidated  damages,  but  it  ia^  ^"^ 
ite  nature,  operation,  and  effect,  a  mere  covenant  of  indemnity  agait>a+- 
the  liability   of  the  covenantee  to  uncertain  debts,  and,  if  any,  deV>ta 
of  onascertained  and  uhcertain  amount    If  the  amount  of  debts  di^ 
to  the  old  firm  were  many,  then  the  needful  amount  might  be  receiv^^ 

1  To  aydd  repetition,  the  argumentB  are  stated  below. 
*  Lord  St.  Lbokabds. 
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and  Mr.  Job  Broadhurst  have.notbing  to  pay;  bat  who  can  say  what 
were  the  amount  of  those  debts,  what  proportions  are  good  and  what 
bad,  or  how  much  may  be  received  upon  those  which  are  good? 
Then,  as  to  the  debts  due  from  the  old  firm,  which  ultimately  might 
be  chargeable  against  and  ultimately  recoverable  from  them,  it  is  to 
be  observed  that  these  two  circumstances  are  also  necessarily  contin- 
gent and  \yholly  uncertain.  The  same  arguments  apply  to  this,  and 
with  the  same  power,  as  have  been  urged  against  the  case  of  debts 
due  to  the  old  firm.  In  such  a  state  of  circumstances,  how  is  it  pos- 
sible to  say  that  there  is  a  debt  which  can  be  said  to  constitute  a  debt 
due  to  the  petitioning  creditor  capable  of  supporting  this  adjudica- 
tion ?  But  even  supposing  there  were  a  liquidated  sum  covenanted 
to  be  paid,  the  notice  served  by  Mr.  Walker  on  Mr.  Job  Broadhurst  is 
such  as  ought  not  to  have  been  acted  upon  by  the  commissioner:  for 
the  covenant  being  to  pay  to  Perry,  Broadhurst  &  Walker,  or  to  the 
person  or  persons  to  whom  the  same  may  be  due,  the  notice  b  of  a 
demand  of  payment  to  Walker  alone.  To  go  even  one  step  further, 
it  cannot  be  disputed  that  on  such  a  covenant  as  this,  whatever  be 
the  construction  put  upon  it  as  to  its  securing  money,  contingently  or 
otherwise,  no  other  than  nominal  damages  would  be  recoverable  npoo 
it.  He  cited  Ultersan  v.  Vernon,  3  Term  Rep.  539 ;  Green  v.  BidauU, 
8  Ad.  &  E.  701 ;  Taylor  v.  YotiTig*,  3  B.  &  Aid.  521 ;  Loosemore  v. 
^  Radford,  9  Mee.  &  W.  657. 

Quain,  in  support  of  the  commissioner's  decision.  It  is  an  error 
to  characterize  the  eiaim  of  the  respondent  as  an  uncertain  claim,  and 
it  may  be  readily  ascertained  without  the  aid  of  a  jury.  It  is  a  claim 
for  an  amount  solely  dependent  upon  the  amount  of  the  debts  due  to 
the  old  firm  which  might  ultimately  be  realized,  compared  with  the 
amount  of  debts  due  from  that  firm  which  might  be  ultimately  charge- 
able to,  or  recoverable  from,  the  members  of  that  firm,  all  which, 
although  necessarily  originally  contingent,  could  be  well  reduced  to  a 
certainty  when  the  respective  amounts  of  those  several  rights  and  lia- 
bilities were  investigated,  which  can  be  done  without  any  intervention ' 
of  a  jury.  That  the  covenant  to  pay  to  Perry,  Broadhurst  &  Walker 
was  entered  into  with  Walker  alone,  presents  no  objection  to  the  pre- 
sent demand  of  proof,  and  to  its  admission  by  the  Commissioner  as 
a  petitioning  creditor's  debt,  because  it  makes  no  difference  in  a  court 
of  law  that  a  covenant  is  made  with  a  mere  trustee  for  the  benefit  of 
others.  The  covenant  is  simply  to  pay  a  sum  equal  to  the  excess 
of  one  set  of  sums  over  another,  and  is  not  in  any  respect  a  covenant 
of  indemnity,  as  has  been  argued  on  the  other  side ;  and  one  proof  is 
this,  that  the  Statute  of  Limitations  could  have  run  from  the  time 
of  the  demand  made  by  Walker.  The  argument  that  the  demand  is 
uncertain,  would  as  well  hold  in  every  case  of  goods  sold  and  deliv- 
ered ;  for  any  demand  for  goods  sold  and  dehvered  can  be  cut  down, 
by  reason  of  the  quality  of  the  goods  being  of  an  inferior  nature. 
Put  again  the  case  of  a  solicitor's  bill.  A  biU  of  that  sort  may  be 
delivered  for  a  larg*e  amount,  but  it  may  be  reduced  to  below  50L,  still 
no  one  can  truly  say  that  in  one  case  or  the  other  the  debt  might  not 
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be  proved  as  a  good  petitioning  creditor's  debt  If,  in  the  first 
instance,  the  debt  is  sufficiently  certain,  it  does  not  follow  that  it  is 
invalid  because  it  is  afterwards  reduced  below  the  required  amount, 
although  in  fact  the  question  on  amount  should  go  before  a  jury.  Mr. 
Job  Broadhurst  has  paid  139/.  after  there  was,  as  is  submitted,  a  breach 
of  the  covenant  on  his  part,  and  that  renders  the  debt  a  certain  debt, 
or  rather  a  debt  of  certain  amount,  and  is  no  less  than  this,  that  it  was 
a  covenant  to  pay  139L    The  cases  on  this  rule  cited  were 

Ingledew  v.  UrippSj  2  Ld.  Raym.  1814 ;  Young  v.  Taylor^  8  Taunt 
315;  Barber  v.  Butchery  8  Q.  B.  Rep.  863;  Leikbridge  v.  MyiioHy  2 
B.  &  Ad.  773 ;  Ex  parte  Tindal,  Mont  375 ;  Ec  parte  SmithieSj  4 
Deac.  106 ;  s.  c.  Mont  &  C,  346,  656 ;  Ex  parte  Moffatt,  2  Mont  D. 
&  D.  170. 

RoUy  was  heard  in  reply. 

Maule,  J.  My  Lords  Justices  having  requested  me  to  attend 
to  hear  this  case  ar^ed,  and  to  deliver  my  opinion  upon  it,  in 
order  to  aid  their  lordships  in  giving  their  judgment,  I  now  proceed 
to  do  so.  The  question  now  before  the  court  is,  whether  the  debt  or 
alleged  debt  or  demand  asserted  to  be  due  is  one  which  will  be  suffi- 
cient, as  a  petitioning  creditor's  debt,  to  support  an  adjudication  in 
bankruptcy.  I  am  of  opinion  that  it  is  not  It  is  clear  from  the  re- 
citals in  the  deed  of  partnership  which  contains  the  covenant  in  ques- 
tion, that  the  engagement  entered  into  was  one  entered  into  for  the 
benefit  of  Mr.  Walker.  The  covenant  was  with  Mr.  Walker  for  the 
benefit  of  Mr.  Walker,  and  was  not  a  covenant  with  Mr.  Walker  for 
the  benefit  and  on  behalf  of  Walker,  Perry  &  Broadhurst  They  had, 
in  fact,  no  interest  in  it,  but  Mr.  Walker  w;as  alone  interested ;  it  was  a 
covenant  to  pay  the  difference  between  the  debts  due  from  the  old 
firm  stated  in  the  schedule  and  any  further  debts ;  it  was  to  pay  the 
excess  of  one  set  of  debts  over  the  other  set  of  debts  —  over  the 
amount  of  debts  due  to  the  firm.  That  being  so,  it  seems  to  me  im- 
possible to  turn  the  covenant  into  a  covenant  to  pay  a  liquidated  sum, 
or  any  sum,  to  Walker.  The  covenant  could  not  be  performed  by 
doing  that ;  the  object  of  the  parties  was  to  put  the  firm  in  the  same 
position  in  which  thev  would  be  if  the  debt«,  active  and  passive,  were 
to  the  amount  statecl  in  the  covenant,  and  there  is  no  specific  sum 
engaged  to  be  paid  to  Walker.  '  It  cannot  be  treated  at  law  as  a 
specific  sum  of  money  to  be  received,  for  the  right  to  receive  would 
be  co-extensive  only  with  the  damage  sustained ;  and  this  cannot  be 
so  made  the  subject  of  computation  as  to  be  a  fit  ground  for  a  peti- 
tioning creditor's  debt.  No  action  could  be  framed  upon  it  I  do 
not  mean  to  say  that  a  covenant  to  pay  to  A.  for  the  benefit  of  A.  B. 
and  C.  may  not  make  a  good  petitioning  creditor's  debt  In  the  pre- 
sent case  there  might  not  be  a  sufficient  damage  to  constitute  the 
debt;  or,  even  suppose  that  damage  to  the  amount  of  100/.  was 
shown,  still  it  does  not  follow  that  the  money  could  have  been  re- 
covered, as  any  thing  to  be  recovered  must  be  in  the  shape  of  damage, 
and  such  damage  is  not  of  a  character  to  amount  to  a  petitioning 
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creditor's  debt  I  am  of  opinion  that  the  question  whether  this  bank- 
ruptcy, founded  as  it  is  upon  the  sufficiency  of  .the  petitiomn^ 
creditor's  debt  so  constituted,  can  be  supported,  ought  to  be  answered 
in  the  negative* 

Knight  Bruce,  L.  J.  Both  my  learned  brother  and  myself,  and  I 
am  sure  the  bar,  are  deeply  indebted  to  the  learned  judge  for  his 
able,  learned,  and  important  assistance  on  this  occasion.  One  of  us,  I 
mean  Lord  Cranworth,  and  myself,  has  from  the  first  moment  the  re- 
spondents' case  was  presented  to  his  mind  entertained  the  same  view 
of  the  case  as  that  which  has  been  just  expressed  by  the  learned  judge. 
The  other  has  entertained  a  doubt,  and  still  has  some  doubts  on  his 
mind ;  but  considering  the  nature  of  the  question  and  the  weight  and 
authority  of  the  opinions  now  brought  to  bear  upon  it,  he  deeois  it  to 
be  his  judicial  duty  to  withdraw  his  opinion,  to  waive  his  doubt,  and, 
as  it  has  amounted  to  no  more  than  a  doubt^ — certainly  not  a  dissent, 
—  to  submit  to  the  view  entertained  by  his  learned  brother  and  the 
learned  judge  who  has  to-day  rendered  his  assistance. 

An  order  was  then  made  to  annul  the  adjudication ;  the  alleged 
bankrupt,  b^  his  counsel,  undertaking  not  to  bring  any  action  against 
the  petitiomng  creditor. 


Ez parte  Bayly;  JBi  re  Lougher.^ 

December  17, 1852. 

Distress — Arrears  of  Rent — Bankrupt  Tenant. 

A  landlord  levied  a  distress  for  rent,  and  before  he  sold,  the  tenant  was  adjudicated  bankrapt, 
and  then  the  sale  took  phu»  nnder  the  distress.  The  commissioner  decided  that  the  land- 
lord  was  only  entitled  to  retain  one  year's  rent;  but  on  appeal : — 

Eeld^  that  the  landlord  was,  nnder  the  42d  section  of  the  3  &  4  Will.  4,  c.  27,  (the  Statate  of 
Limitations,)  entitled  to  six  years'  rent  out  of  the  proceeds  of  the  sale. 

A  SPECIAL  case  has  been  submitted  for  the  opinion  of  Mr.  Com- 
missionex  Bere,  under  the  authority  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849.  The  facts  were  these :  In  1836,  Mr.  George  Bayly 
made  a  verbal  agreement  with  William  and  Thomas  Lougher  to  let 
the  Barbican  Foundry  to  them  for  twenty-one  years,  at  70L  a  year. 
A  lease  was  prepared  and  engrossed,  but  never  executed,  dated  the 
10th  of  January,  1887.  Assuming,  as  was  not  the  fact,  that  the  lease 
had  been  executed,  William  and  Thomas  Lougher,  by  deed,  dated 
the  10th  of  October,  1837,  assigned  all  their  supposed  interest  in  the 


1  22  Law  J.  Rep.  (n.  s.)  Bank.  26. 
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Foundry  and  certain  fixtures,  &c  to  Mr.  John  Bayly  for  200L ;  and 
on  the  15th  of  December,  1837,  Mr.  John  Bayly,  by  lease  of  that 
date,  demised  the  Foundry  to  William  Thomas  and  David  Lougher 
for  a  term,  which  would  expire  one  day  before  the  former  supposed 
term  of  twenty-one  years,  at  a  rent  of  99L  19s.  lOd. 

The  Messrs.  Lougher  had  business  transactions  with  Mr.  John 
Bayly,  and  there  were  accounts  between  them. 

William  and  Thomas  Lougher  were  irregular  in  paying  the  70t  a 
year  rent,  and  there  being  100^  4^.  3d.  due  on  the  8th  of  August, 
1851,  Mr.  Greorge  Bayly  distrained,  but  on  payment  of  part,  the  war- 
rant was  withdrawn,  and  Mr.  George  Bayly  died  on  the  2(Hh  of  No- 
vember in  that  year,  leaving  Mr.  John  Bayly  his  heir  at  law. 

Mr.  John  Bayly  on  the  26th  of  December  following  put  in  a  dis- 
tress for  arrears  of  the  rent  of  99/.  195.  lOd,  under  which,  goods  to  the 
value  of  590/.  were  distrained.  On  the  same  day  he  also  put  in  a 
distress  for  arrears  of  the  rent  of  70/.  claimed  to  be  due  to  Mr.  John 
Bayly  as  the  heir  at  law  of  Mr.  George  Bayly,  and  under  this,  goods 
to  the  value  of  84/.  were  taken.  At  the  request  of  the  Messrs. 
Lougher,  the  bailiff  remained  in  possession  under  both  warrants,  and 
on  the  22d  of  June,  1852,  they  were  adjudicated  bankrupts,  and 
assignees  were  chosen. 

An  agreement  was  come  to  that  a  sale  should  be  made  of  all  the 
goods  taken  on  the  distresses,  and  also  the  fixtures,  fittings,  &c.  in- 
cluded in  the  assignment  of  the  10th  of  October,  1837,  and  the  pro- 
ceeds, after  paying  expenses,  should  be  paid  into  a  bank  in  the  joint 
names  of  IVIr.  John  Bayly  and  of  the  assignees,  and  the  opinion  of  the 
commissioner  be  taken  on  the  rights  of  the  parties. 

Mr.  John  Bayly  alleged  that,  after  allowing  for  all  payments  of 
rents  to  Mr.  George  Bayly,  there  was  a  large  sum  due  to  him  firom 
the  Messrs.  Lougher,  while  they  asserted  that  no  money  was  due  to 
him.  Mr.  John  Bayly  had  not  furnished  any  accounts  to  Messrs. 
Lougher,  or  to  their  assignees.  Three  questions  were  submitted  to 
Mr.  Ck)mmissioner  Bere :  first,  for  what  amount,  if  any,  had  Mr.  John 
Bayly  a  right  to  distrain,  either  in  his  own  right,  or  as  the  heir  at  law 
of  Mr.  George  Bayly  ?  Secondly,  were  the  Messrs.  Lougher  entitled 
to  require  that  their  payments  to  Mr.  George  Bayly  be  carried  by  Mr. 
John  Bayly  to  the  credit  of  the  rent  reserved  by  Mr.  John  Bayly  ? 
And  thirdly,  had  the  bankruptcy  of  Messrs.  Liougher  afiected  the 
rights  of  Mr.  John  Bayly  as  landlord,  and  if  so,  to  what  extent? 

The  commissioner  merely  indorsed  the  following  judgment  on  the 
special  case : — "  Pay  J.  Bayly  one  year's  rent,  and  apply  the  rest  of 
the  money  arising  from  the  sale  of  the  goods  on  which  the  distress 
was  levied  to  the  credit  of  the  estate.     M.  B.  Bere.     Oct  14, 1852." 

Mr.  J.  Bayly  appealed  from  this  decision. 

Swamton  and  Roxburghj  for  the  appeal.  There  is  nothing  in  the 
facts  of  this  case  to  interfere  with  the  plain  title  of  a  landlord,  who 
has  exercised  his  undoubted  right  of  distress,  to  retain  from  the  pro- 
duce of  thp  sale  of  the  distress,  all  the  arrears  of  rent  due  to  him. 
The   period  for  which  Mr.  .John  Bayly  claims  his  arrears,  is  long 
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within  the  twenty  years  mentioned  in  the  statute  3  &  4  'Will  ^ 
c  42,  and,  therefore,  he  has  clearly  the  right  which  he  daims,  and  the 
commissioner  was  wrong  in  the  judgment  he  pronounced. 

Rolt^  for  the  assignees.  The  commissioner  has  acted  quite  0Q^ 
reotly  in  limiting  the  right  of  retainer  out  of  this  money  to  one  yew's 
rent,  conformably  to  the  general  practice  in  bankruptcy,  affirmed  as 
that  practice  is  by  the  129th  section  of  the  Consolidation  Act  of 
1849.  If,  however,  the  court  should  consider  that  the  appellant  hai 
been  too  strictly  cut  down  in  his  demand,  at  any  rate  he  is  entitled  to 
no  more  than  six  years'  arrears.  The  case  is  not  left  so  wide  as  the 
appellant's  counsel  has  contended,  for  it  falls  not  within  the  act  of 
the  3  &  4  Will.  4,  c.  42,  but  within  the  prior  act,  namely,  c  27,  and 
by  the  42d  section  of  that  statute  the  extent  of  arrears  to  be  recoT- 
ered  is  six  years.  This  matter  is  referred  to  and  commented  on  in 
a  recent  essay  on  the  New  Statutes  of  Limitations,'  and  there  refe- 
rence is  made  to  a  case  of  Humfrey  v.  Oerg^  7  (jom.  B.  Rep.  567, 
where  Maule,  J.,  distinctly  laid  down,  that  distresses  are  limited  by 
the  statute  c  27,  although  they  are  not  by  c.  42.  The  section  42  « 
the  statute  3  &  4  Will.  4,  c.  27,  enacts,  that  no  arrears  of  rent  shall 
be  recovered  by  any  distress,  but  within  six  years. 

SwanstoUy  was  heard  in  reply. 

Their  lordships  said  they  considered  the  opinion  expressed  by 
Maule,  J.,  of  great  weight,  as  reported  in  the  case  of  mmfrey  v. 
Gery^  and  coincided  with  it ;  they  thought  the  case  came  plainly 
within  the  42d  section  of  the  3  &  4  Will.  4,  c  27,  and  therefore,  that 
the  landlord  would  have  been  entitled  to  distrain  for  six  years'  rent 
As,  however,  a  sale  had  been  made  by  the  agreement  of  the  parties, 
they  must  hold  that  he  was  entitled  to  retain  out  of  the  prodace  of 
the  sale  a  sum  equal  to  six  years'  rent  They  would  also  direct  that 
he  be  paid  10^  for  his  costs  out  of  the  estate. 


Ex  parte  Johnson  ;  jBi  re  Bulmer.^ 

February  26,  March  6,  and  May  7, 18!>3. 

Appropriation  of  Payments  —  Right  of  Proof —  PrincipaZ  and  Sm'eig 
—  Statute  49  Geo.  3,  c.  121. 

Two  firms,  K.  &  Co.  and  B.  &  Ck>.  had  dealmgs  together,  daring  which  K.  &  Co.  made  paj- 
ments  for,  and  accepted  bills  for  the  accomodation  of,  B.  &  Co.,  and  receired  froffl  B.  & 
Co.  cash  and  bills  as  payment  of  and  secority  for  the  outlay  and  liabilities  made  and 

1  Sudgen's  Essay  on  the  New  Statutes,  pp.  133  to  144. 

s  22  Law  J.  Rep.  (zr.  s.)  Bank.  65;  2  De  Gex,  Mac.  &  Gor.  218. 
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incarred.  By  the  coarse  of  dealing  adopted  bj  the  two  firms,  the  amounts  received  by 
K.  &  Co.  on  the  bills  deposited  with  them  by  B.  &  Co^  were  credited  by  E.  &  Ck>.  to 
B.  &  Co.  in  a  cash  account  In  July,  1812,  K.  &  Co.  became  bankrupt,  and  B.  &  Co. 
became  bankrupt  in  the  following  month,  and  at  the  period  of  the  bankruptcies  there  was 
a  large  balance  due  to  K.  &  Co.  The  bill-holders  proved  against  both  estates,  having 
been  paid  \0$.  in  the  ik>und  out  of  the  estate  of  B.  &  Co.,  the  principal  debtors,  and  then 
10s.  in  the  pound  out  of  E,  &  Co.'8  estate,  who  were  the  sureties :  — 

HM,  affirming  a  decision  of  the  Yice-Chanoellor  in  bankruptcy,  first,  that  the  assignees  of 
the  estate  of  K  &  Co.  were  entitled  to  prove  against  the  estate  of  B.  &  Co.  die  amount  on 
the  cash  balance  due  at  the  date  of  tno  bankruptcies ;  secondly,  were  entitled  to  appro- 
priate the  amounts  received  on  the  deposited  bills  to  the  dischai^  of  their  liabilities  to  the 
Dill-holders ;  and,  thirdly,  that  they  were  entitled  to  the  benefit  of  the  proof  made  by  the 
bill-holders  against  the  estate  of  B.  &  Co.,  until  they  should  be  recouped  the  excess  paid 
by  the  estate  of  K  &  Co.,  to  the  bill-holders,  over  and  above  the- sums  realized  from  the 
deposited  bills. 

Where  a  prindpal  debtor,  or  his  estate,  pays  part  of  a  debt,  and  the  creditor  proves  for  the 
remainaer,  and  the  surety  of  the  principal  debtor  pays  die  remainder  of  the  debts,  the 
latter  has,  by  relieving  the  estate  of  the  principal  oebtor  from  further  demand  in  respect 
of  tiie  debt,  placed  himself  within  the  meaning  of  the  Sth^ection  of  the  statute,  49  Qeo.  3, 
c  121,  and  is  entitled  to  stand  in  die  place  of  the  creditor  in  respect  of  his  proof  against 
the  estate  of  the  principal  debtor. 

This  was  a  case  stated,  with  the  sanction  of  the  Vice- Chancellor 
sitting  in  Bankruptcy,  for  the  opinion  of  the  Lord  Chancellor, — the 
Vice-Chancellor  (now  Knight  Bruce,  L.  J.,)  having  overruled  a  deci- 
sion of  Mr.  Commissioner  Ellison.  From  the  judgment  of  the  Vice- 
Cbancellor,  the  case  on  appeal  was  heard  before  the  late  Lord-Chan- 
cellor, Lord  Truro,  who  offered  the  parties  the  conclusion  at  which 
he  had  arrived,  but  the  same  was  declined  by  them ;  and  accordingly 
the  case  was  re-argued  before  the  present  Lord  Chancellor. 

The  facts  of  the  case  arising  out  of  several  complicated  dealings 
between  the  two  firms  of  Messrs.  Kensington  &  Co.  and  Messrs. 
Bolmer  &  Co.,  both  which  firms  became  bankrupt,  were  as  fol- 
lows :  —  In  the  month  of  July  in  the  year  1812,  a  commission  of 
bankruptcy  issued  against  Messrs.  Kensington  &  Co.,  bankers  in 
London,  and  in  August  following  a  commission  of  bankruptcy  issued 
against  Messrs.  Bulmer  &  Co.,  shipowners  at  South  Shields,  and 
each  firm  was  declared  bankrupt  Messrs.  Bulmer  &  Co.  had  large 
dealings  with  Messrs.  Kensington  &  Co.,  as  their  bankers.  In  the 
coarse  of  their  dealings,  in  pursuance  of  an  arrangement  between 
them,  Messrs.  Bulmer  &  Co.  drew  bills  of  exchange  upon  them,  which 
were  accepted  for  the  accommodation  of  the  orawers.  To  enable 
Messrs.  Kensington  &  Co.  to  take  up  and  pay  their  bills  at  maturity, 
or  to  reimburse  themselves  for  what  they  had  paid  on  account  of 
them,  Messrs.  Bulmer  &  Co.  deposited  with  them  bills  of  exchange 
payable  to  Messrs.  Bulmer  &  Co.  or  their  order,  and  indorsed  by  them, 
and  which  last-mentioned  bills  were  held  by  Messrs.  Kensington  & 
Co.  until  the  same  arrived  at  maturity,  when  they  received  the 
amounts ;  and,  according  to  the  course  of  dealing  between  the  two 
firms,  the  remittances  of  each,  and  the  proceeds  of  such  last-men- 
tioned bills  of  exchange  were,  on  the  same  being  received,  placed  to 
the  credit  of  Messrs.  Bulmer  &  Co.  in  the  cash  account  with  Messrs. 
Kensington  &  Co.  Accounts  were  kept  between  the  two  firms  of  all 
their  dealings  and  transactions,  a  statement  of  which  accounts  Messrs. 
Kensington  &  Co.  forwarded  to  Messrs.  Bulmer  &  Co.  half-yearly. 
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In  these  half-yearly  statements  of  accounts  there  were  two  parts,  in 
one  of  which  .  (the  last  account)  Messrs.  Kensington  &  Ck).  debited 
themselves  with  the  amount  of  all  cash  received  by  them^  and  all 
matured  bills  paid  to  them  on  account  of  Messrs.  Bulraer  &  Ck>^  and 
took  credit  for  all  payments  made  by  them,  and  upon  such  accoant  a 
balance  was  struck ;  and  in  the  other  portion  of  the  account  a  state- 
ment was  made  of  all  the  bills  deposited  with  Messrs.  Kensington  & 
Co.,  for  the  before-mentioned  purposes  which  had  not  arrived  at  ma- 
turity, and,  on  the  other  hand,  a  statement  of  all  the  bills  accepted  by 
Messrs.  Kensington  &  Co.,  for  the  accommodation  of  Messrs.  Buh 
mer,  then  outstanding;  but  no  balance  was  struck  on  such  last-men- 
tioned portion  of  the  account  The  last  of  such  cash  and  bill 
accounts  was  rendered  on  the  30th  of  June,  1812.  From  these 
accounts  it  appeared,  that  at  the  date  of  Messrs.  Bulmer  &  Ca's 
bankruptcy  they  were,  Ai  a  balance,  indebted  to  Messrs.  Kensington 
&  Co.  in  a  sum  of  2,495/.  2s.  Among  the  bills  which  Messrs.  Ken- 
sington &  Co.  had,  before  their  bankruptcy,  accepted  for  the  accom- 
modation of  Messrs.  Bulmer  &  Co.,  were  four  several  bills  amount- 
ing to  3,921/.  Is.  7(/.,  which,  at  the  bankruptcy  of  Messrs.  Kensing- 
ton &  Co.  were  held  by  debtors  of  that  firm.  These  bills  arrived  at 
maturity  in  August  and  September,  1812,  and  the  amount  of  them 
was,  under  the  proceedings  in  the  same  bankruptcy,  allowed  in 
account  by  way  of  set-off  to  such  debtors,  and  their  amount  treated 
as  a  further  debt  due  from  Messrs.  Bulmer  &  Co.,  at  their  bankruptcy, 
to  Messrs.  Kensington  &  Co.,  and  which  increased  the  sum  of  2,49^ 
35.,  to  6,416/.  45.  7d,  The  assignees  of  Messrs.  Kensington  &  Co. 
received  between  the  months  of  August  and  December,  1812,  four 
biQs  deposited  with  them  prior  to  the  bankruptcy  of  Messrs.  Bulmer 
&  Co.,  5,215/.  145.  6d.,  and  between  the  months  of  December,  1812, 
and  June,  1813,  the  further  sum  of  3,267/.  175.,  together  8,483/.  111. 
6^.,  and  if  such  total  sum  were  placed  to  the  credit  of  Messrs.  Bnlmer 
6&  Co.,  in  th^  last  account  between  the  said  two  firms,  and  that  firm 
were  debited  in  such  account  with  the  said  sum  of  6,416/.  45. 7A, 
there  would  remain  a  balance  in  the  month  of  June,  1813,  of  2,067/. 
75.  llcL  On  the  30th  of  June,  1813,  the  holder  of  bills  accepted  by 
Messrs.  Kensington  &  Co.,  for  the  accommodation  of  Messrs.  Bulmer 
&  Co.,  received  in  dividends  upon  their  respective  proofs  against  the 
estate  of  the  former  firm  21,114/.  195.  4d. ;  and  when  such  dividends 
were  declared  and  paid,  the  assignees  of  Messrs.  Kensington  &  Co. 
had  realized  from  the  securities  which  had  been  deposited  with  them 
by  the  latter  firm  only  8,483/.  II5.  6d.  In  November,  1813,  dividends 
.amounting  to  the  further  sum  of  3,519/.  35.  2d  were  declared  and 
paid,  at  which  period  they  had  realized  the  further  sum  of  2,132/.  155. 
4d,  and  in  August,  1815,  dividends  amounting  to  10,557/.,  making 
in  the  whole  35,191/.  25.  4rf.,  were  declared  and  paid.  The  bill- 
holders,  exclusive  of  those  thus  paid  or  satisfied  in  full,  proved  their 
debts  under  both  commissions,  amounting  to  70,383/1  45.  BdL  The 
estate  of  Messrs.  Bulmer  &  Co.  paid  in  the  years  1812  and  1813  two 
dividends  of  55.  each  in  the  pound,  and  that  of  Messrs.  Kensington 
&  Co.  in  1813  and  1815  three  dividends,  amounting  in  all  to  IO5.  in 
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the  pound,  which  together  produced  for  the  bill-holders  such  a  sum 
as  enabled  them  to  be  paid  in  full.  Exclusively  of  the  before-men- 
tioned bills  of  exchange  deposited  with  Messrs.  Kensington  &  Co.  by 
Messrs.  Bulmer  &c  Co.  before  their  bankruptcy,  four  several  bills  of 
exchange,  amounting  together  to  dfiOOl  respectively,  and  payable  in 
March  and  April,  1815,  and  forming  part  of  the  estate  of  that  firm, 
-were,  in  the  latter  part  of  the  "year  1814,  or  early  in  the  year  1815, 
remitted  and  sent  by  the  then  assignees  of»  Messrs.  Bulmer  &  Co.  to 
the  assignees  of  Messrs.  Kensington  &  Co.,  and  such  four  bills  of 
exchange,  when  at  maturity,  were  duly  honored  and  paid  to  those 
assignees  or  their  indorsees ;  and  in  and  between  the  months  of  June 
and  October,  1815,  several  other  bills  of  exchange  for  various  sums 
of  money,  amounting  in  the  whole  to  the  sum  of  3,323/.  95.  2cf.,  being 
part  of  the  estate  of  Messrs.  Bulmer,  were  indorsed  and  remitted  by 
the  then  assignees  of  Messrs.  Kensington  &  Co.,  and  the  last-men- 
tioned bills  were  duly  paid  to  the  last-named  assignees  or  their  indor* 
sees.  In  the  years  1814  and  1815  it  was  expected  by  Messrs.  Bul- 
mer that  their  estate  would  have  been  sufficient  to  have  paid  all  their 
creditors  205.  in  the  pound  on  their  debts. 

The  circumstances  under  which  the  remittances  were  made,  were 
not  in  evidence ;  but  the  assignees  of  Messrs.  Kensington  &c  Co.  dealt 
with  the  proceeds  in  exactly  the  same  manner  as  the  proceeds  of  the 
deposited  securities.  It  was  admitted  that  a  feurther  sum  of  2,1172. 
14^.  2d.  ought  to  have  been  realized  by  the  assignees  of  Messrs.  Ken- 
sington &  Co.,  by  means  of  the  securities  deposited  by  Messrs.  Bul- 
mer &  Co.,  and  that  they  were  properly  chargeable  with  that  sum. 
From  the  foregoing  statement  it  appears  that  the  estate  of  Messrs. 
Kensingon  &  Co.  paid  on  account  of  the  bill-holders  sums  amount- 
ing to  354912.  2s.  Ad. ;  and  that  the  assignees  received,  or  ought  to  be 
charged  as  having  received,  from  the  proceeds  of  the  bills  deposited  by 
Messrs.  Bulmer  &  Co.,  26,300/.  13^.  8^,  and  2,117/.  14s.  2^,  making 
together  28,418/.  75.  lOe/.,  being  less  than  the  estete  had  paid  by  a  sum 
of  6,772/.  145.  6rf.  No  proof  was  made,  or  attempted  to  be  made,  by 
the  estate  of  Messrs.  Kensington  &  Co.  against  the  estate  of  Messrs. 
Bulmer  &  Co.  until  the  year  1847,  when  the  sum  of  3,000/.  was  re- 
alized to  the  estate  of  the  latter  firm,  and  became  applicable  to  the 
liquidation  of  their  debts.  On  the  19th  of  April,  1847,  Mr.  Johnson, 
the  petitioner,  the  official  assignee  of  the  estete  of  Messrs.  Kensington 
&  Co.,  applied  to  Mr.  Commissioner  Ellison  to  prove  against  the 
estate  of  Messrs.  Bulmer  &  Co.  a  debt  of  13,188/.  195.  le/.,  being  the 
aggregate  amount  of  the  three  ^several  sums  of  2,495/.  35.,  the  cash 
balance  at  the  bankruptey  of  Messrs.  Bulmer  &  Co. ;  3,921/.  I5.  7e/., 
the  amount  of  the  acceptances  paid  in  full ;  and  6,772/.  145.  6e/.,  the 
excess  of  the  sum  paid  to  the  bill-holders  beyond  the  sum  realized  by 
the  securities.  The  proof  was  not  admitted,  and  the  petitioner  ap- 
plied to  Vice-Chancellor  Knight  Bruce,  who  made  an  order  declaring 
that  the  assignees  for  the  time  being  of  the  estete  and  effects  of  the 
bankrupte  (Messrs.  Kensington  &  Od.,^  were  entitled  to  apply,  and 
ought  to  be  considered  to  have  appliea,,the  sum  of  26,300/.  135.  Sd.^ 
in  the  petition  mentioned,  in  or  towards  discharging  or  exonerating 
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the  estate  of  the  la^t-mentioned  bankrupts  from  the  acceptances  they 
were  under  for  the  bankrupts,  Messrs.  Bulmer  &  Co.,  at  .the  time  of 
issuing  the  commission  of  bankruptcy  against  the  last-mentioned 
bankrupts ;  and  it  was  therefore  ordered  that  the  petitioner,  as  such 
official  assignee,  should  be  at  liberty  to  tender  and  make  such  amount 
of  proof  as  he  might  be  able  to  establish  in  respect  of  the  sum  ci 
2,495/.  3^.,  in  the  petition  alleged  to  have  been  due  from  the  last-men- 
tioned bankrupts  to  the  estate  of  the  bankrupts,  Messrs.  Kensington 
&  Co.,  at  the  date  of  the  issuing  of  such  commission,  being  the  bal- 
ance of  the  cash  account,  and  cuso  in  respect  of  the  sum  of  3,921/.  1*. 
7d.i  or  such  other  amount  as  he  might  be  able  to  establish  to  have  paid 
in  full,  by  way  of  set-off  in  respect  of  the  four  bills  of  exchange,  and 
be  admitted  a  creditor  thereunder  for  what  he  should  prove,  and  be 
paid  a  dividend  or  dividisnds  thereon,  until  he  should  stand  on  an 
equality  with  the  other  creditors  of  the  said  bankrupts;  and  that  the 
commissioner  should  receive  and  admit  such  proof  without  prejudice 
to  any  dividend  or  dividends  which  had  been  ahready  declansd  under 
the  said  commission.  And  it  was  further  declared,  that  if  any  further 
dividends  should  be  declared  under  the  commission,  the  petitioner,  as 
such  assignee  as  aforesaid,  should  be  entitled  to  the  benefit  of  the  proof 
made  by  the  holders  of  the  accommodation  bills  in  the  petition  men- 
tioned, under  the  commission  issued  against  the  bankruptcy  of  Messn. 
Bulmer  &  Co.,  to  the  extent  of  the  excess  of  the  dividends  paid  under 
the  commission  of  bankruptcy  issued  against  the  said  bankrupts, 
Messrs.  Kensington  &  Co.,  in  the  petition  mentioned,  to  the  holders  of 
the  .bills  over  and  above  the  sums  amounting  together  to  28,418/.  7sm 
10(L  From  that  order  the  assignees  of  Messrs.  Bulmer  &  Co.  asked 
for  the  case  to  be  submitted,  by  way  of  appeal,  to  the  Lord  ChanceUor, 

Wigram^  and  Goldsmidj  for  the  appeal.  The  dealings  betvi^een 
Messrs.  Kensington  &  Co.  and  Messrs.  Bulmer  &  Co.  were  those  ex- 
isting solely  between  banker  and  customer,  and  their  dealings  ngist 
be  acted  upon,  notwithstanding  the  bankruptcy,  in  precisely  the  same 
manner  as  if  there  had  been  no  bankruptcy  at  all;  because  it  was 
upon  the  faith  of  that  relation  of  banker  and  customer,  and  on  the 
faith  of  that  dealing  only,  that  the  money  was  paid  to,  or  was  re- 
ceived by  Messrs.  Kensington  &  Co.*  The  moneys,  as  received,  were 
credited  in  the  cash  account  generally,  and  not  as  a  liquidation  or 
discharge  of  any  particular  sum,  or  in  discharge  of  any  particular  li- 
ability ;  and  that  being  so,  the  bankruptcy  does  not  give  Messrs.  Ken- 
sington &  Co.,  or  the  assignees,  the  right  to  appropriate  the  cash  re- 
ceived in  a  particular  manner.  Ex  parte  Hunter^  6  Ves.  94;  Li  re 
Clayton,  1  Mer.  605;  Ex  parte  Ashley ,1  Cooke's  Bankr.  Law,  120. 
Messrs.  Kensington  &  Co.  and  Messrs.  Bulmer  &  Co.,  stood  in  the 
relation  of  surety  and  principal,  and  it  is  clear  that  part  payment  of 
a  debt  does  not  authorize  the  surety  to  stand  in  the  place  of  the  cred- 
itor, jfic  parte  Matthews,  6  Ves.  285 ;  Exparte  Marshal,  1  Atk.  129; 
Ex  parte  Greenwood,  Buck,  237;  and  Exparte  Brook  and  C^aUeris 
in  re  Watson,  2  Rose,  334.  Moreover,  the  statute  49,  Geo.  3,  c- 121, 
applies,  in  the  8th  section,  to  the  express  case  only,  of  the  surety  hav- 
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ing  paid  the  whole  debt,  or  part  of  the  debt,  in  satisfaction  of  the 
whole ;  the  words  are,  "  if  he  shall  have  paid  the  debt  or  any  part 
thereof  in  discharge  of  the  whole  debt"  It  was  said  before  the  com- 
missioner, and  also  before  the  Vice- Chancellor,  and  in  the  latter  ap- 
parently successfully,  that  the  moneys  paid  by  the  assignees  were  paid 
by  innocent  mistake,  if  improperly  paid ;  but  it  is  plain  that  mistake 
will  not  protect  the  assignees  from  the  liability  to  refund.  SotUten  v. 
SouUeny  5  B.  &  Aid.  852;  Exports  BoU&n,  1  Deac.  &  C.  540;  s.  c.  3 
Law  J.  Rep.  (n.  s.)  Bankr.  22. 

Russellj  and  R.  Pryor,  were  heard  in  support  o£  the  order  of  the 
Vice-Chancellor,  and  cited  the  following  cases :  — 

JEx  parte  Metcalfe,  11  Ves.  404;  Ex  parte  Waring,  19  Ibid.  345; 
0.  c.  2  Rose,  182;  Henniker  v.  Wigg,  4  Q.  B.  Rep.  792;  Simson  v. 
iiffham,  2  B.  &  C.  65;  s.  c.  1  Law  J.  Rep.  K.  B.  234;  Pease  v.  Mrst^ 
10  Ibid.  122;  s.  c.  8  Law  J.  Rep.  K.  B.  94. 

Wigramj  in  reply 

May  7. .  The  Lord  Chancellor.  The  question  which  I  have  to 
decide  in  this  case  is,  whether  the  order  of  the  Vice-Chancellor  is 
correct  The  appellants  contend  that  it  is  erroneous.  They  say  that 
the  sums  of  2,495/  35.  and  3,921/.  Is.  7d.,  making  together  6,416/.  4^. 
7d.j  were  a  cash  balance,  and  must  be  treated  as  having  been  liqui- 
dated by  the  first  sums  received  from  the  deposited  securities,  and  so 
nothing  was  du^  on  that  head;  secondly,  they  say  that  the  bills  re- 
mitted in  1814  and  1815,  after  the  bankruptcy  of  Messrs.  Bulmer  & 
Ck).,  were  remitted  under  an  erroneous  impression  that  Messrs.  Bal- 
mer  &  Co.  were  solvent ;  and  they  say  that  these  bills  constituted  part 
of  the  assets  of  Messrs.  Bulmer  &  Co.,  and  so  must  be  accounted 
for  in  full  by  the  estate  of  Messrs.  Kensington  &  Co.;  and,  thirdly,  they 
say,  that  the  assignee  of  Messrs.  Kensington  &  Co.  cannot  be  ad- 
nutted  to  prove  in  respect  of  what  their  estate  had  paid  to  the  bill- 
holders,  inasmuch  as  their  case  did  not  come  within  the  terms  of  the 
statutes  as  to  sureties ;  and,  at  all  events,  if  they  were  entitled  to 
any  proof,  it  could  only  be  to  stand  in  the  place  of  the  bill-holders  to 
the  extent  of  the  proof  of  6,772/.  145.  QcL  With  respect  to  the  first 
point,  the  proof  admitted  for  the  two  sums,  making  together  the  sum 
of  6,415/.  45.  7d.,  that  turns  on  the  question  whether  the  debt  due  at 
the  bankruptcy  of  Messrs.  Bulmer  &  Co.  must  be  considered  as  hav- 
ing been  liquidated  by  the  first  sums  which  came  to  the  hands  of  the 
assignees  of  Messrs.  Kensington  &  Co.  for  the  deposited  securities. 
On  behalf  of  the  assignees  of  Messrs.  Bulmer  &  Co.,  it  was  argued, 
that  the  bills  deposited  with  Messrs.  Kensington  &  Co.  were  so  de- 
posited in  order  thereby  to  meet  all  their  liability  on  account  of  Messrs. 
jSnlmer  &  Co.,  and  so  that  the  first  sums  actually  realized  must  be 
considered  as  liquidating  the  earlier  debt;  that  the  assignees  of  Messrs. 
Kensington  &  Co.  had  no  right  to  treat  the  debt  as  continuous,  and 
to  keep  the  proceeds  of  the  deposited  securities  as  a  fund  to  meet 
their  growing  liabilities  arising  from  their  accommodation  acceptances. 
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Now,  this  is  a  proposition  which  those  now  representing  the  estate 
of  Messrs.  Bulmer  &  Co.  cannot  successfully  maintain.  Where  two 
firms  deal  together,  as  these  firms  dealt,  the  one  making  payments  fijr, 
and  accepting  bills  for  the  accommodation  of  the  other,  receiving  cash 
and  bills  from  the  accommodated  firm  by  way  of  payment  of;  aod 
security  for,  the  outlay  and  liabilities  made  and  incurred,  the  quefttioo, 
how  the  proceeds  of  the  bill  so  remitted  by  way  of  security  aie  to  be 
applied,  must  depend  on  the  contract  of  the  parties  expressed  or  im- 
plied. K  there  is  any  express  stipulation  on  the  subject,  that  must, 
of  course,  prevail,  but  in  the  present  case  there  was  no  express  stipu- 
lation. The  contract  of  the  parties  can  only  be  ascertained  by  reason- 
ing from  their  acts,  by  seeing  what  their  conduct  has  been,  aod 
thence  inferring  what  it  was  they  had  agreed  to  do.  The  course  of 
dealing  is  stated  in  the  case  thus :  "  To  enable  Messrs.  Kensington  & 
Co.  to  take  up  and  pay  the  bills  when  at  maturity,  or  reimburse  thon- 
selves  for  what  they  paid  on.  account  thereof,  Messrs.  Bulmer  &  Ca 
from  time  to  time  remitted  to  Messrs.  Kensington  &  Co.  cash,  and 
deposited  with  them  bills  of  exchange  payable  to  Mesars.  Bulmer  & 
Co.  or  their  order,  and  indorsed  by  them,  which  last-mentioned  bills 
were  held  by  Messrs.  Kensington  &  Co.  until  the  same  respectively 
arrived  at  maturity,  when  they  received  the  amounts  thereof;  and  ac- 
cording to  the  course  of  dealing  between  the  two  firms,  the  remittances 
of  cash  and  the  proceeds  of  such  last-mentioned  bills  were,  on  the 
same  being  received,  respectively  from  time  to  time,  placed  to  the 
credit  of  Messrs.  Buhner  &  Co.  in  their  cash  account  with  Messrs. 
Kensington  &c  Co. 

What,  then,  is  fairlv  to  be  inferred  from  this  course  of  deahng  as 
to  the  terras  on  which  the  parties  had  agreed  to  deal  ?  Messes.  Bul- 
mer &  Co.'s  assignees  say,  the  fair  presumption  is,  that  the  parties 
had  agreed  that  the  proceeds  of  each  bill,  as  it  was  paid,  should  be 
applied,  as  far  as  it  would  go,  in  discharge  of  the  cash  balance;  that 
this  was  the  course  of  dealing  actually  pursued,  and  must,  therefore, 
be  assumed  to  have  been  fouowed  in  pursuance  of  actual  contract 
But  the  proposition,  though  to  a  great  extent  well  founded,  must  yet 
be  qualined.  So  long  as  both  firms  remained  solvent,  or  apparently 
so,  there  was  no  reason  for  any  mode  of  applying  the  jNTOceeds  of  the 
bills  deposited  by  Messrs.  Bulmer  &  Ca  other  than  that  actaally 
adopted.  Unless  there  was  some  positive  stipulation  for  a  diffident 
application  of  the  proceeds,  Messrs.  Kensington  &  Co.  would  natu- 
rally, I  might  say  necessarily,  apply  them  as  the  case  finds  that  they 
were  applied,  that  is  to  say,  in  discharge  of  the  debt  due  to  them  from 
time  to  time.  There  was  no  other  natural  mode  of  keeping  such  an 
account  between  parties  who  supposed  each  other  to  be  solvent;  but 
the  question  is,  whether  from  such  a  course  of  dealing  it  is  Tesatm- 
able  to  infer  an  agreement  which  would  control  or  regulate  the  mode 
of  applying  the  proceeds  of  the  bills  in  the  event  of  bankruptcy,  an 
agreement  which  should  prevent  the  party  having  made  a  payment  as 
surety  from  insisting  against  the  bankmpt  principal  on  the  same  right 
on  which  he  might  have  insisted  in  the  absence  of  contract.  I  think 
this  would  be  a  very  unreasonable  inference.     The  bankruptcy  fiat 
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of  Messrs.  Kensington  &  Co.  and  then  of  Messrs.  Bulmer  &  Co.  so 
completely  disturbed  all  the  arrangements  subsisting  between  them, 
that  it  would  be  unsafe  and  unjust  to  infer  from  what  had  been  done 
previously,  any  agreement  as  to  what  should  be  done  in  a  state  of 
circumstances  altogether  different. 

The  question  must,  therefore,  be  dealt  with  on  the  footing  of  there 
being,*  in  the  existing  state  of  things,  no  special  agreement  regulating 
the  appropriation  of  the  fund,  and  in  such  case  the  doctrine  of  the 
court  is  clear  that  the  creditor  holding  a  security  is  entitled  to  apply  it 
in  discharge  of  whatever  liability  of  the  bankrupt  he  may  think  fit 
The  cases  referred  to  on  this  subject  are  conclusive;  I  allude  particu- 
larly to  the  case  of  Ex  parte  ItufUery  and  the  two  cases  Ex  parte 
Howard  and  Ex  parte  Ashley.    It  was,  indeed,  attempted  to  distin- 
guish the  present  case  from  those  authorities,  because  here  before  the 
nnal  dividend  was  paid  under  the  bankruptcy  of  Messrs.  Kensington 
&  Co.,  i|amely,  on  the  30th  of  June,  1813,  the  assignees  of  Messrs. 
Kensington  &  Co.  had  realized  from  the  securities  a  sum  of  8,483/. 
lls.Gc/.,  being  more  than  sufficient  to  discharge  the  originalcash  ba- 
lance, 6,416/.  45.  Id. ;  and  it  was  contended  that  the  sums  so  realized 
were  necessarily  applicable  to  the  liquidation  of  the  then  existing 
debt    That  at  the  times  of  the  receipt  of  the  sums  making  up  the 
8,483/.  Il5.  6(/.,  there  was  no  certainty  that  Messrs.  Bulmer  &  Co.'s 
estate  might  not  discharge  all  the  acceptances,  and  so  that  Messrs. 
Kensington  &  Co.  had  no  right  to  retain  cash  actually  received  to 
meet  what  was  only  a  possible  contingent  liability.    I  do  not  feel  the 
force  of  this  argument     The  right  of  the  creditor  to  appropriate  his 
securities  is  a  right  which  accrues  to  him,  and  is  fixed  at  the  bank- 
ruptcy of  his  debtor,  and  must  be  regulated  by  the  state  of  the  account 
then,  not  by  what  may  be  its  state  at  any  subsequent  time.     To  say 
that  the  creditor  may,  at  the  bankruptcy  of  his  debtor,  appropriate  his 
securities  to  whatever  part  of  the  debts  and  liabilities  of  the  debtor 
be  may  think  fit,  and  yet  to  say  that  he  must  apply  the  proceeds, 
when  received,  in  discharge  of  the  earlier  debt,  is  to  assert  two  con- 
tradictory propositions.    If  Messrs.  Kensington  &  Co.  had  not  become 
bankrupt,  on  the  bankruptcy  of  Messrs.  Bulmer  &  Co.,  they  would 
have  been  entitled  to  say,  we  shall  hold  our  securities  to  meet  our 
accruing  liabilities  on  the  acceptances,  and  shall  prove  for  our  cash 
balance.     That  which  Messrs.  Kensington  &  Co.  might  have  said, 
their  assignees  may  say;  they  were  entitled  on  the  bankruptcy  of 
Messrs.  Bulmer  &  Co.  to  hold  the  securities  to  meet  the  deniands 
arising  on  the  proof  of  the  bill-holders'  part,  as  Messrs.  Kensington 
&  Co.  themselves  might  have  done  if  they  had  remained  solvent 
The  argument  of  the  petitioner  proceeded  on  the  assumption  that 
whatever  money  of  a  debtor  comes  in  the  ordinary  course  of  dealing 
into  the  hands  of  his  creditor,  it  must  necessarily  be  deemed  to  have 
so  come  in  order  to  its  being  applied  towards  liquidation  of  the  debt; 
but  there  is  no  such  legal  necessity.     No  doubt  in  the  common  trans- 
actions of  mankind,  that  will  be  its  ordinary  application ;  but  parties 
standing  towards  each  other  in  jbhe  relation  of  debtor  and  creditor, 
may  surely  agree  that  money  received  by  the  latter  shall  have  specific 
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destination,  and  shall  be  appUed  to  Uquidate  a  particular  class  of  debt, 
whether  existing  or  accruing,  instead  of  being  treated  as  general  pay- 
ments  on  account  of  some  sums  due;  and  the  rule  in  bankraptcy  as 
to  the  right  of  a  creditor  to  appropriate  his  securities,  puts  the  parties 
in  the  same  position  towards  each  other  as  if  they  had  contracted  for 
a  right  to  make  such  an  appropriation.  All  the  securities  deposited 
by  Messrs.  Bulmer  &  Co.  were  so  deposited  in  order  to  enable  Messrs. 
Kensington  &  Co.  to  meet  all  their  liabilities ;  and  when  Messrs.  Bul- 
mer &  Co.  became  bankrupt,  Messrs.  Kensington  &  Co.,  «r  their 
assignees,  had  a  right  to  say  to  which  of  those  liabilities  the  deposits 
should  be  applied.  The  order  therefore  authorizing  the  petitioner,  as 
assignee  of  Messrs.  Kensington  &  Co.,  to  prove  for  the  two  sums  of 
2,495/.  3*.,  and  3,921t  Is.  7d.,  was  perfectly  correct 

I  now  come  to  the  question  as  to  the  sureties.    The  order  proceeds 
to  give  to  the  assignee  of  Messrs.  Kensington  &  Co.  the  benefit,  as  to 
any  future  dividends  from  the  estate  of  Messrs.  Bulmer  &  Co.,  of  the 
proof  made  against  that  estate  by  the  bill-holders,  until  by  meau 
thereof  they  shall  have  received  repayment  of  the  excess  of  the  divi- 
dends paid  by  the  estate  of  Messrs.  Kensington  &  Co.  to  the  bill- 
holders  above  the  said  sum  of  28,418/.  75.  lOd.     I  am  of  opinion  that 
this  part  of  the  order  is  right     The  estate  of  Messrs.  Bulmer  &  Co. 
is  the  fund  primarily  liable  to  pay  the  bill-holders.    It  has  in  fact  paid 
them  ratably  with  the  other  creditors  of  10*.  in   the  pound.     The 
estate  of  Messrs.  Kensington  has  paid  the  bill-holders  the  renmiaing 
10*.,  and  so  has  paid  them  in  full    This  brings  them  directly  within 
the  statute.    The  words  of  the  statute  are  these— «  That  any  pmoa 
who  at  the  time  of  issuing  the  fiat,  or  of  filing  a  petition  few  adjudi- 
cation of  bankruptcy,  shall  be  surety  or  liable  for  any  debt  of  the 
bankrupt,  or  bail  for  the  bankrupt,  either  for  the  sheriff  or  to  the  action, 
if  he  shall  have  paid  the  debt  or  any  part  thereof  in  discharge  of  the 
whole  debt,  (although  he  may  have  paid  the  scgotie  after  the  issuing 
of  the  fiat,  or  the  filing  of  the  petition  for  adjudication  of  bankruptcy,) 
if  the  creditor  shall  have  proved  his  debt  under  the  bankruptcy,  will 
be  entitled  to  stand  in  the  place  of  such  creditor,  as  to  the  dividends, 
and  all  their  rights  under  the  bankruptcy,  which  such  creditor  possessed, 
or  would  be  entitled  to,  in  respect  of  such  proof.".    I  cannot  attach 
any  weight  to  the  argument  that  Messrs.  Kensington  &  Co.  neither 
paid  the  bills  in  full,  nor  paid  a  part  in  discharge  of  the  whole.    They 
paid  the  debt,  the  whole  debt,  within  the  meaning  of  the  statute,  when 
they  paid  all  which  the  estate  of  the  principal  debtor  had  not  paid, 
and  so  relieved  that  estate  from  any  further  demand.     If  they  had 
literally  paid  the  whole,  they  would  have  been  entitled  to  the  benefit 
of  the  whole  proof  made  by  the  bill-holder.     This  was  expressly  de- 
cided in  Ex  parte  Brook  ana  Qiatteris  in  re  Watson.    As  it  was,  thcj 
paid  half,  being  all  which  remained  due ;  and  so,  according  to  the 
express  provision  of  the  statute,  are  entitled  to  stand  in  the  place  of 
the  creditor  as  to  the  future  dividends,  until  by  means  of  those  divi- 
dends they  have  been  fully  satisfied.     It  was  agreed  that  they  ought 
to  be  treated  as  having  a  proof  only  for  the  excess  now  remaining 
due,  and  so  should  receive  dividends  only  on  that  reduced  prood    This 
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is  not  what  the  statute  contemplates.  It  puts  the  surety  in  the  place 
of  the  creditor.  If  the  estate  of  Messrs.  Kensington  &  Co.  had  paid 
no  more  than  the  amount  covered  by  the  securities  which  they  held, 
leaving  the  surplus  still  due  to  the  bill-holders,  they  would  have  been 
entitled  to  receive  dividends  on  the  full  amount  of  their  proof,  until 
thereby  their  demands  w6re  fully  discharged.  The  estate  of  Megsrs. 
Kensington  &  Co.  is,  by  virtue  of  the  statute,  substituted  for  the  bill- 
holders,  and  so  the  order  is  perfectly  right 

I  have  not  referred  to  the  second  point  made  by  the  counsel  for  the 
appeUants,  namely,  that  the  estate  of  Messrs.  Kensini^on  &  Co.,  be- 
fore it  can  be  admitted  to  receive  any  dividend,  must  mrst  account  for 
the  bills  remitted  in  1814  and  1815  by  the  assignees  of  Messrs.  Bul- 
mer  &  Co.,  to  the  assignees  of  Messrs.  Kensington  &  Co.  These  bills 
were,  it  was  contended,  part  of  the  estate  of  Messrs.  Bulmer  &  Co., 
possessed  by  the  assignees  of  Messrs,  Kensington  &  C^.,  with  full 
knowledge  of  its  natture  and  quality,  and  for  which  therefore  they 
were  responsible.  Now,  owing  to  the  great  lapse  of  time  since  tiiese 
transactions  took  place,  it  is  impossible  to  ascertain  the  exact  circum- 
stances under  which,  or  the  reasons  for  which,  the  bills  in  question 
were  remitted.  Probably  the  suggestion  that  it  happened  because  all 
parties  supposed  the  estate  of  Messrs.  Bulmer  &  Co.  to  be  solvent, 
may  be  well  founded,  but  I  do  not  think  it  necessary  to  speculate  on 
this  subject.  The  question  cannot  be  raised  on  the  present  petition. 
The  present  assignee  of  Messrs.  Kensington  &  Co.  does  not  dispute 
his  liability  to  give  credit  for  the  sums  thus  transmitted.  This  he  has 
done.  If  the  assimees  of  Messrs.  Bulmer  &  Co.  assert  any  further* 
nght,  they  must  tsdke  other  steps.  It  cannot  be  asserted  in  ute  mode 
now  proposed,  setting  up  an  alleged  misapplication  of  the  assets  of 
Messrs.  Bulmer  &  Co.,  as  a  blur  to  the  right  of  proo£  The  result  is, 
that  the  present  appeal  must  be  dismissed,  and  the  respondents  must 
have  the  costs  of  the  hearing  before  me,  but  I  shall  not  give  them  the 
costs  of  the  hearing  before  Lord  Trura 


Ex  parte  John  West  ;  Jii  re  William  and  John  Wbst.^ 

June  11, 18M. 

Bankrupt  Law  Consolidation  Act,  sections  104  and  233-— ilimutttJig* 
Adjudication — Infancy  of  Trader. 

When  a  person  who  has  been  adjudicated  bankrupt,  does  not  show  cause  against  the  J^^ 
of  Ae  a4judicatkm  before  the  commissioner  within  the  period  prescribed  by  secUo^lOi, 
of  thesUtfate  12  &  18  Vict  c  106,  or  commence  **  an  action,  suit,  or  other  pfooeeatag  to 


1  22  Law  J.  Bep.  (n.  s.)  BaaL  71 ;  2  De  Gex,  Mac  &  Gor.  198- 
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dispate  or  annul  the  fiat,**  &c^  within  the  period  prescribed  by  section  233»  1^  court  will 
not  aoDul  the  adjudication,  on  a  petition  of  the  bankrupt,  notwithstanding  that  at  tho  time 
of  the  adjudication  the  bankrupt  was  under  twenty-one  years  of  age,  there  bcibg  no  exc^ 
tion  in  the  28Sd  section  of  the  statute  respecting  infants. 

The  petitioner  in  this  case,  John  West  the  younger,  carried  on,  for 
twelve  months  prior  to  March,  1853,  the  business  of  a  grocer  and 
linen-draper,  in  partnership  with  his  brother,  William  West  On  the 
2nd  of  March  in  that  year  a  petition  for  adjadication  of  bankniptcy 
was  presented  and  filed  against  both  William  West  and  John  West 
the  younger,  and  on  the  5th  of  the  same  month  both  were  adjudged 
bankrupts.  The  petitioner  was  born  on  the  28th  of  September,  1833, 
and  was,  therefore,  uiyler  twenty  years  of  age  at  the  time  of  the  adju- 
dication, and  at  the  time  of  presenting  and  the  hearing  of  the  peti- 
tion. On  the  same  5th  of  March  the  petitioner  surrendered,  and  on 
the  8th  of  ihe  same  month,  William  West,  his  brother,  also  eurreo- 
dered,  and  both  consented  to  the  bankruptcy,  being  forthwith  adver- 
tised under  the  provisions  of  section  104,  of  the  Bankrupt  Law  Con- 
solidation Act,  1849.  On  the  27th  of  April  following,  the  petitioner, 
John  West  the  youneer,  presented  a  petition  to  the  chief  commis- 
sioner of  the  court  of  bankruptcy,  alleging  that  he  was  ignorant,  at 
the  date  of  the  petition  in  bankruptcy,  that  the  fact  of  his  being  a 
minor  would  protect  him  from  the  effects  of  the  adjudication,  and 
praying  that  the  petition,  and  all  subsequent  proceedings,  might  be 
annulled  as  aminst  him.  That  petition  was  heard  on  the  2nd  of 
May,  before  Mr.  Commissioner  Holroyd,  by  whom  it  was  dis- 
*  missed,  on  the  ground  that  it  was  not  presented  within  the  twenty- 
one  days  prescribed  by  the  233d  section.  The  present  petition  was 
presented  to  the  Lords  Justices  as  an  original  petition,  bnt  at  their 
request  it  was  taken  before,  and  heard  by,  the  Lord  Chancellor  at 
once. 

Lovett^  for  the  petitioner.  The  present  case  is  distinguishable  from 
the  case  of  Carter  v.  Dimmock^  22  Law  J.  Rep.  (n.  s.)  Bank.  55.^ 
The  alledged  bankrupt  was  there  an  adult,  but  here  he  is  an  infant 
of  between  nineteen  and  twenty  years  of  age.  A  bankruptcy  against 
an  infant  is  absolutely  void,  as  an  infant  cannot  enter  into  any  con- 
tract which  would  support  it  BeUon  v.  Hodges^  9  Bing.  365 ;  Ez parte 
Adam^  1  Ves.  &  B.  493 ;  Ex  parte  Henderson^  4  Ves.  163 ;  (yBrieny. 
OUrrie,  3  Car.  &  P.  283 ;  Thornton  v.  lUingwortk^  2  B.  &  C.  824. 
The  only  ground  on  which  a  commission  has  been  supported  against 
an  infant  has  been  that  of  fraud,  as  in  Ex  parte  Watsonj  16  Ves. 
265;  where  the  infant  had  held  himself  out  as  an  adult  In  Ei 
parte  MotUe,  14  Ibid.  602,  a  certificate  had  been  granted,  and  there 
was  some  evidence  of  trading  after  the  infant  became  adult  In  Ei 
parte  Bates^  2  Mont  D.  &  D.  337,  the  infant  had,  on  the  occasion  of 
his  marriage,  twelve  months  previous  to  his  bankruptcy,  made  an 
affidavit  that  he  was  of  legal  age.    In  Ex  parte  Watson  the  infrint  had 


1  This  case  will  be  reported  hereafter  in  Eng.  Bep. 
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traded  two  years  as  an  adult    The  case  before  the  court  presents 
none  of  these  features.    The  petitioner  distinctly  swears,  in  his  affida- 
vit in  support  of  the  petition,  that  <^  he  never  represented  himself  to  any 
person  whomsoever  to  be  of  full  age,  or  twenty-one  years  old."     The 
present  bankruptcy  act  does  not  apply  to  an  infant     Suppose  a 
father  unites  the  name  of  his  infant  cnila  with  his  own,  and  the  infant 
is  no  more  than  three  years  old,  and  the  trade  be  carried  on  for  six 
months  in  the  name  of  father  and  son,  and  then  the  father  should 
abscond,  taking  the  infant  with  him.    Further,  suppose  that  a  joint 
adjudication  be  made,  and  the  bankrupts,  not  surrendering,  are  out- 
lawed|  could,  in  such  a  case,  —  if  on  the  infant  attaining  nineteen 
years  of  age,  and  being  informed  for  the  first  time  he  was  a  trader 
sixteen  years  ago,  and  was  then  adjudged  bankrupt,— could,  in  such 
a  case,  by  his  not  surrendering,  it  be  neld  that  he  had  committed  a 
felony,  and  was  liable  to  transportation  ?     To  render  this  case  con- 
sistent, this  extreme  instance  must  be  held  to  be  within  the  act  of 
parliament    Here  it  is  in  evidence  that  the  proceedings  were  accele- 
rated under  the  104th  section  by  the  consent  of  the  infant,  when,  as 
such,  he  was  incapable  of  giving  any  consent    In  Ex  parte  Fhipps^ 
3  Ibid.  488,  Lord  Justice  Knight  Bruce,  when  Vice  Chancellor,  held 
that  the  bankrupt  was  not  precluded  by  the  24th  section  of  5  &  6 
Vict  c  122,  which  is  analogous  to  section  233  of  the  12  and  13  Vict 
c.  106,  from  disputing  the  validity  of  the  fiat  on  other  grounds,  not- 
withstanding the  twenty-one  days  had  elapsed. 

Russell  and  Lucas^  for  the  assignees.  The  bankrupt  is  bound  by 
the  proceedings,  having  applied  for  and  obtained  bis  protection. 
Golaie  v.  Gunston^  4  Camp.  381. 

AllnuU  appeared  for  William  West 

Lavell  was  heard  in  reply. 

The  Lord  Chancellor.  This  petition  cannot  be  msdntained. 
Daring  the  argument,  I  have  referred  to  and  examined  the  several 
statutes  of  Innitation,  all  of  which  contain  exceptions  of  various 
rights.  Nothing  is  clearer  in  legislation  than  that  these  statutes  of 
limitation  would  have  bound  all  persons,  but  for  the  exceptions  con- 
tained in  them :  and  why  were  express  exceptions  made  in  those 
acts  ?  The  answer  is,  because,  if  there  were  no  such  restrictions,  all 
persons,  including  infants  and  idiots,  would  be  bound  by  the  terms 
of  them.  From  this  I  must  conclude  that  when  a  clause  of  limita- 
tion is  introduced  into  an  act  without  any  exception,  the  intention  of 
the  legislature  was,  that  there  should  be  no  exception.  I  am  not  at 
all  clear  that  the  legislature  did  not  intend  infants  to  be  included ; 
but,  of  course,  I  do  not  decide  the  case  on  any  such  ground.  I  am 
guided  by  the  language  of  the  statute,  and  that  is  express.  It  savs 
that  unless  the  bankruptcy  be  disputed  within  a  time  stated,  namely, 
twenty-one  days,  the  case  shall  be  conclusive.  I  can,  therefore,  come 
bo  no  other  conclusion  than  that  the  infant  is  bound.  If  the  peti- 
41^ 
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tioner  is  not  precluded  from  applying  to  anntd  this  adjudication,  be 
would  not  be  precluded  from  doing  so  fifty  years  hence.  The  petitiiNi 
must  be  dismissed.  I  give  no  opinion  whether  the  petitioner  can  or 
cannot  establish  his  case  at  law.  I  leave  that  question  open*  Let 
the  petition  be  dismissed,  and  the  costs  of  the  assignees  and  of  the 
other  bankrupt,  (William  West,)  be  paid  out  of  the  estate.^ 


Ex  parte  Danes  ;  In  re  Farlby.^ 

NoTomber  17, 19,  20  and  21,  185S. 

Bankrupt  —  Consolidation  Act  —  Tender. 

Where  a  creditor  has  iisaed  a  summons  to  his  debtor,  and  the  debtor  attends  and  admitt 
part  of  the  debt  and  tenders  the  part  he  admits,  the  creditor  may  by  his  conduct  render  it 
unnecessary  for  the  debtor  to  actually  produce  and  show  the  money,  in  order  to  coaply 
with  the  requirements  of  the  82d  section  of  the  12  &  13  Vict  c  106. 

Qucare,  whether,  under  the  same  section,  it  is  necessary  that  the  same  proof  of  tender  shoald 
be  given  as  would  be  necessary  to  support  a  plea  of  tender  in  an  action,  their  lordships  not 
agreeing  upon  the  point 

This  was  an  appeal  from  a  decision  of  Mr.  Daniel,  Commissioner 
of  the  District  Court  of  Bankruptcy  at  Birmingham,  by  which  be 
had  annulled  an  adjudication  in  bankruptcy  of  Mr.  Farley,  a  publi- 
can, plumber,  and  glazier,  at  Greatbridge,  near  Dudley.  The  &cts 
were,  that  Mr.  Danks,^  a  timber-merchant  at  the  same  place,  claimed 
96/.  105.  2rf.  to  be  due  to  him  from  Mr.  Farley  on  the  24th  of  July, 
1852,  but,  the  amount  being  disputed,  he  issued  a  trader  debtor  sum- 
mons under  the  Bankrupt  Law  Consolidation  Act,  which  was  return- 
able on  the  7th  of  August,  but  was  adjourned  to  the  14th,  when  Mr. 
Farley  appeared  and  admitted  that  he  owed  852.  II5.  lOd,  but  alleged 
that  he  had  a  good  defence  as  to  10/.  I85.  M.  Mr.  Danks,  allying 
that  no  provision  was  made  for  the  payment  of  the  sum  admitted  to 
be  due  within  seven  days,  on  the  1st  of  September  petitioned  for  an 
adjudication  of  bankruptcy  against  Mr.  Farley,  and  he  was,  there- 
upon, adjudged  bankrupt.  The  82d  section  of  the  12  &  13  Vict  c 
106,  enacts  that,  if  any  such  trader  admitting  part  only  of  a  demand, 
<<  as  to  the  sum  so  admitted  shall  not  within  seven  days  next  after  the 
filing  of  such  admission,  pay  or  tender  and  offer  to  pay  to  such  creditor 
the  sum  so  admitted,  or  secure  or  compound  for  the  same,''  &Cn 
"  every  such,  trader  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  eighth  day  after  -service  of  such  summons,  pio- 
vided  a  petition  for  adjudication  in  bankruptcy  shall  be  filed  against 


1  It  is  intended,  witli  the  Lord  Chancellor's  permission  (if  obtained),  to  appeal  to  the 
House  of  Lords  on  the  point  reported  in  the  above  case. 
9  22  Law  J.  Hep.  (n.  b.)  BiuUc  78. 
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snch  trader  within  two  months  after  the  filing  of  such  affidavit" 
Notice  having  been  given  by  Mr.  Farley  that  he  intended  to  dispute 
the  matter,  the  parties  appeared  before  the  commissioner,  and  Mr. 
Farley  swore  that  upon  the  14th  of  August  he  paid  to  Mn  Danks  the 
amount  admitted  to  be  due,  and  a  Mr.  Hughes  also  swore  to  the 
same  fact,  whereupon  the  commissioner  annulled  the  adjudication,  Mr. 
Danks  positively  swearing  that  the  money  was  not  paid.  From  this 
latter  decision  Mr.  Danks  appealed. 

The  Attorney' General^  Olasge^  and  De  GeXj  for  the  appellant,  the 
petitioning  creditor. 

Bacon  and  Hardy^  for  the  respondent,  the  alleged  bankrupt. 

A  vivd  voce  examination  having  been  determined  on,  the  court  was 
occupied  a  very  long  time  in  taking  the  evidence  of  Mr.  Farley,  Mr. 
Hugnes,  and  two  other  witnesses  on  the  same  side,  and  of  Mr. 
Danks  and  two  of  his  sisters  on  the  other.  Mr.  Farley  swore  that  on' 
the  14th  of  August  he  obtained  gold  at  the  West  Bromwiph  Bank 
for  notes ;  and  went  with  eighty-five  sovereigns,  a  half  sovereign,  a 
shilling  and  sixpence  in  silver,  and  eight  halfpennies  in  copper,  which 
money  he  put  down  on  the  desk  in  Mr.  Danks'  office,  and  that  Mv. 
Danks  took  it  up  and  placed  it  in  four  heaps,  and  upon  a  demand  by 
Mr.  Farley  for  a  receipt,  Mr.  Danks  refused  to  give  it.  Mr.  Hughes 
deposed  that  be  was  present  at  this  alleged  transaction,  and  swore 
positively  to  the  same  circumstances :  that  two  witnesses  were  pre- 
sent at  the  house  of  Mr.  Farley  when  he  returned,  and  to  whom  he 
described  what  had  taken  place.  These  witnesses  were  called,  and 
in  answer  to  questions  from  the  bench,  corroborated  the  statement  Mr. 
Hughes  had  made.  Mr.  Danks,  in  the  most  positive  manner,  denied 
that  Mr.  Farley  paid  the  monev,  or  any  part  of  it ;  that  Mr.  Farley 
ever  put  it  down  on  the  desk ;  that  he,  Mr.  Danks,  ever  took  it  up,  or 
in  any  manner  received  it  He,  however,  swore  that  Mr.  Farley  came 
to  his  office  at  the  time  stated,  and  put  his  hand  in  his  pocket,  and 
jingled  something  which  sounded  like  money,  but  whether  it  was,  he, 
Mr.  Danks,  did  not  know ;  but  that  believing  it  to  money,  he,  Danks, 
said,  **  I  will  have  nothing  more  to  do  with  the  matter ;  you  must  go 
to  Mr.  Motteram,  my  solicitor,"  which  was  said  in  answer  to  Wur. 
Farley,  who  said,  "  I  have  brought  some  money  to  pay  you."  Mr. 
Danks  also*  most  distinctly  swore  that  he  never  saw  any  money  what- 
ever produced,  but  admitted  that  Mr.  Farley  stated  the  amount  he 
was  ready  to  pay,  and  which  was  85/.  11^.  lOd.  The  other  witnesses 
for  Mr.  I>Btnks  did  not  depose  to  any  thing  material  on  the  subject  of 
actual  payment  or  tender,  as  they  were  not  in  the  room  at  the  time. 

CTonnsel  were  heard  on  this  evidence.  After  some  time  had 
elapsed — 

Knight  Bruce,  L.  J.,  said,  that  he  had  considered  the  cases,  some 
of  them  confficting,  on  the  subject  of  tender,  and  he  was  bound  to 
say  at  this  point,  that  if  a  sufficient  tender  were  shown  in  this  case, 
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it  might  render  a  decison  on  the  more  painful  part  of  the  case  unne- 
cessary. 

Lord  Cbanworth,  L.  J.  The  question  before  us  being  whether^ 
^  aye  "  or  ^<  no  "  an  act  of  bankruptcy  has  been  committed,  it  is  im- 
material that  payment  be  not  proved,  if  the  parties  succeed  in  proving 
a  tender,  because  that  proof  would  show  that  an  act  of  bankruptcy 
has  not  been  committed. 

The  Attorney-  General  stated  that  he  was  not  prepared  to  argne  the 
question  of  tender,  but  if  that  part  of  the  case  were  to  stand  over  for 
a  short  time,  Mr.  Glasse  would  be  ready  to  argue  on  the  subject. 

Glasse  and  De  Gex  were  heard  on  the  subject  of  tend^,  arguing 
that,  first,  a  clear  legal  tender  must  be  proved  to  satisfy  the  reqoiie- 
ments  of  the  82d  section  of  the  Consolidation  Act;  and,  secondly, 
that  no  legal  tender  had  been  proved  here.  They  cited  and  com* 
mented  on  the  following  cases: — 

Polglofs  V.  Oliver^  2  Cr.  &  J.  15;  Thomas  Y.'Evans^  10  East,  101; 
Black  V.  Smithy  Peake,  88;  Alexander  v.  Brown^  1  Car.  &  P.  288; 
Dickinson  v.  Shee^  4  Esp.  67 ;  Kraus  v.  Arnold^  7  Moore,  59 ;  fibdfc- 
tinge  V.  Coney y  Noy,  74 ;  Finch  v.  Brook^  1  Bing.  N.  C.  253 ;  Hari' 
ing  V.  Davissy  2  Car.  &  P.  77 ;  Glasscott  v.  Dayy  5  Esp.  48 ;  Wad^s 
casey  5  Rep.  114,  a;  Henwood  v.  Olivery  1  Gale  &  D.  25;  Bull  v. 
Parkery  2  Dowl.  N.  S-  345 ;  Douglas  v.  Palricky  3  Term  Eep.  683. 

Bacon  was  partly  heard  upon  the  evidence,  but  was  stopped  by  the 
court ;  and  it  was  determined  by  their  lordships  that  Mr.  Hardy  need 
not  be  heard,  and  that  no  reply  was  necessary  on  behalf  of  the  appe- 
lant. 

November  21.  Knight  Bruce,  L.  J.  [After  detailing  the  fiEbcts, 
and  examining  the  evidence,  in  the  delivery  of  which,  perjury  must 
have  been  committed  on  one  side  or  other,  said]  —  If  it  were  neces- 
sary for  this  court  to  decide  the  question  between  Mr.  Danks  and 
Mr.  Farley,  we  should  be  bound  to  do  so ;  but  happily  there  is  no 
such  necessity,  for  both  my  learned  brother  and  myself  consider  that 
upon  the  evidence  it  is  plain  that,  whether  Mr.  Farley  has  grossly 
perjured  himself  or  not  in  swearing  to  the  pavment  of  this  money, 
there  has  been  within  the  authorities  cited  at  the  bar,  as  Well  as  oth- 
ers, all  of  which  cannot  be  reconciled,  a  good  and  valid  legal  tender 
of  the  whole  money  admitted,  and  therefore  there  was  no  act  of  bank- 
ruptcy ;  the  effect  of  which  will  be,  that  the  decision  of  the  comnus- 
sioner  annulling  the  adjudication  will  be  confirmed.  On  the  whde 
.  evidence  taken  together  I  am  convinced  morally,  and  I  am  satisfied 
judicially,  that  on  the  24th  of  August,  Mr.  Farley  went  with  the  ex- 
act amount,  and  duly  and  legally  tendered  it  to  Mr.  Danks,  and  that 
Mr.  Danks  at  that  time  conducted  himself,  by  not  requiring  sight  of 
the  money,  and  by  refusing  to  have  any  thing  more  to  do  with  the 
matter,  in  such  a  way  as  amounted,  upon  the  authorities,  to  a  refusal 
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to  receive  and  a  dispensation  of  the  production  of  the  money.  The 
rule  of  law  as  I  collect  from  all  the  authorities  is  this,  that  to  con- 
stitute a  legal  tender  the  money  must  be  there,  and  must  be  produced 
and  seen,  but  with  this  exception,  that  the  party  to  whom  a  tender  is' 
made  may  by  his  conduct  relieve  the  debtor  from  the  necessity  of  pro- 
ducing it,  by  saying  that  it  need  not  be  produced,  for  he  will  not  take 
the  money  if  it  be.  Now,  whether  or  not  in  this  case  Mr.  Farley 
produced  and  Mr.  Danks  saw  the  naked  coin  does  not  matter,  for  the 
tender  was  complete,  Mr.  Danks  having,  by  referring  Mr.  Farley  to 
his  solicitor,  Mr.  Motteram,  dispensed  with  the  actuS  production  of 
the  money.  If  Mr,  Danks  did  not  believe  in  the  sincerity  of  the  offer 
to  pay,  he  might  have  tested  it  by  at  once  demanding  sight  of  the 
money.  Whether,  to  save  the  penalty  of  an  act  of  bankruptcy,  un- 
der the  82d  section  of  the  Bankrupt  Law  Consolidation  Act,  it  is 
necessary  to  tender  money  in  such  a  manner  as  that  it  would  be  suffi- 
cient to  support  a  plea  of  tender  in  an  action,  is  a  question  on  which 
I  am  by  no  means  convinced,  but  I  think  that  to  hold  that  it  is,  would 
probably  lead  to  injustice,  hardship,  and  oppression.  I  think  that 
here  there  has  been  a  tender,  and  that  the  appeal  must  be  dismissed. 

LiORD  Cranworth,  L.  J.  I  quite  concur  in  the  conclusion  at  which 
my  learned  brother  has  arrived  ;  but  I  wish  to  guard  myself  against 
being  understood  to  concur  in  the  view  of  the  amount  of  tender  ne- 
cessary to  rebut  a  conclusion  of  bankruptcy  Under  the  82d  section  of 
this  act  of  parliament ;  I  wish  not  to  be  supposed  to  think  that  a 
strict  legal  tender  is  not  necessary.  I  think  that  in  fact  a  strict  legal 
tender  is  necessary,  that  is,  that  the  tender  is  to  be  such  as  in  an  ac^ 
tion  would  be  sufficient  if  proved,  to  support  a  plea  of  tender.  Now, 
a  tender  to  be  strictly  legal  requires  that  the  money  tendered  should 
be  actually  produced,  unless  the  production  of  it  is  either  expressly 
or  impliedly  dispensed  with  by  the  creditor.  I  think  that  here  there 
was  a  plain  dispensation,  by  Mr.  Danks  referring  Mr.  Farley  to  his 
solicitor,  and  thereby  in  effect  a  refusal  to  receive  the  money,  so  that 
Mr.  Farley  was  relieved  from  the  obligation  of  producing  it  We 
assume  that  the  money  was  in  Mr.  Farley's  pocket,  ready  to  be  pro- 
duced, and  that  the  production  was  dispensed  with.  The  appeal,  I 
agree,  must  be  dismissed. 


Ez  parte  Pemberton  ;  In  re  Tyther.* 

December  9, 1852. 

Solicitor  and  Client — TazcUian  after  Payment—  Lord  Langdale^s  AcU 

A  solicitor  to  assignees  delivered  his  bill  of  costs  to  the  registrar  who  taxed  it,  and  the  same 
was  then  paid  by  the  official  assignee,  and  the  amount  was  allowed  in  his  account.    After 
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more  than  a  year,  the  bill  was  ordered  by  the  oommissioner  to  be  taxed  bj  the  Taxiqg 
Master,  bat  on  appeal,  the  order  was  discharged. 

'*  Special  circamstances"  in  Lord  Langdide*s  Act,  (6  &  7  Yict  c.  73,)  mean  drcamstaooes 
of  fraud;  and  if  none  can  be  shown,  a  bill  is  not  taxable  after  a  year, — per  Lord  Cm- 
worth.  « 

This  was  a  motion  to  discharge  an  order  for  taxation  of  a  solicit- 
or's bill,  and  came  on  by  way  of  appeal  from  the  commissioner's  de- 
cision. The  facts  were,  that  Mr.  Pemberton,  a  solicitor  of  the  court, 
had  acted  as  the  solicitor  to  the  assignees  under  a  bankmptcy,  and 
had  delivered  his  bill  of  costs  for  the  business  done  to  the  registrar 
of  the  court,  and  that  officer  having  taxed  it,  the  same  was  paid  by 
the  official  assignee,  and  in  passing  his  accounts  the  official  assignee 
had  been  allowed  the  amount  as  a  proper  payment  The  solicitor 
having  ceased  to  act  under  the  bankruptcy,  a  notice  was  served  upon 
him  more  than  twelve  months  after  the  payment  of  his  bill,  of  an 
intention  to  apply  to  the  commissioner  to  order  the  taxation  of  the 
same  bill  by  the  Taxing  Master.  The  solicitor,  considering  that  the 
commissioner  had  no  jurisdiction  to  order  the  taxation,  declined  to 
attend,  but  at  the  hearing  of  the  application,  the  commissioner  or- 
dered the  taxation  as  asked,  and  from  that  order  the  appeal  was  now 
presented. 

W.  P.  Wood  and  Tripp  supported  the  appeal,  and  relied  upon  the 
statute  as  a  bar  to  the  order. 

Lee  argued  the  case  for  the  respondents,  contending  that,  as  upon 
the  evidence,  overcharge  and  impro]>er  items  were  proved  in  the  bill, 
the  order  of  the  commissioner  was  right,  and  that  the  taxation  ought 
to  be  ordered. 

W.  P.  Wood  was  not  called  upon  to  reply. 

Knight  Bruce,  L.  J.  We  are  of  opinion  that  there  ought  to  be 
no  taxation  in  this  case.  Mr.  Pemberton  did  not  appear  and  argue 
the  question  before  the  commissioner;  and  although  we  come  to  a 
different  conclusion  from  that  arrived  at  by  him,  we  can  hardly  be 
said  to  differ.  Assuming,  for  the  purpose  of  this  case,  that  the  com- 
missioner has  jurisdiction  in  such  a  case  to  order  a  re-taxation  before 
the  Taxing  Master,  the  proper  officer  for  that  purpose,  I  yet  think  that 
after  so  long  an  acquiescence,  and  having  recard  to  the  circumstances 
of  the  case,  no  re-taxation  ought  to  be  ordered,  and,  therefore,  that 
the  order  for  taxation  must  be  discharged. 

Lord  Cranworth,  L.  J.  I  am  quite  of  the  same  opinion.  If 
there  be  any  jurisdiction  to  order  a  taxation,  this  is  not  a  case  in 
which  we  are  willing  to  exercise  our  discretion  in  doing  so.  The  tax- 
ation of  the  bills  of  costs  of  attorneys  and  solicitors  is  regulated  by 
the  act  of  parliament  which  is  known  as  Lord  Langdale's  Act  Un- 
der that  ad;,  bills  of  costs  are  always  taxable  till  paid ;  after  payment 
they  are  taxable,  upon  application,  within  a  year ;  and  after  the  expi- 
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ration  of  a  year,  they  are  only  taxable  under  '^  special  circumstances.'' 
Now,  in  my  view  of  the  act,  the  "  special  circumstances ''  under  which 
a  bill  is  taxable  after  a  year  after  payment,  are  circumstances  of 
£rand ;  and  unless  fraud  can  be  shown,  if  the  bill  has  been  paid  above 
a  year,  no  taxation  can  be  ordered. 


Ex  parte  Braggiotti;  In  re  BraggiottiJ 

December  22, 1852. 

Bankrupt — Certificate  —  Joint  Fiat  —  Separate  Fiat. 

It  is  no  sufficient  reason  for  delaymg  the  erant  of  a  certificate  nnder  a  separate  fiat,  that 
dnriDg  the  farther  proceedings  mnder  a  joint  fiat  against  die  bankrupt  and  others,  matters 
may  be  disclosed  that  may  render  it  proper  to  refuse  this  certificate,  or  grant  it  with  modi- 
fications. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Holroyd, 
postponing  the  grant  of  the  bankrupt's  certificate.  A  separate  fiat  in 
bankruptcy  had  been  issued  against  the  appellant,  Mr.  Francesco 
Francescowich  Braggiotti,  and  a  joint  fiat  had  also  issued  against 
him  and  against  his  partners,  Mr.  Frank  Castelli,  Mr.  Giovanni  Bap- 
tisti  Giustiniani,  and  Mr.  Severio  Castelli.  The  appellant  petitioned 
the  commissioner  to  grant  his  certificate  under  the  separate  fiat,  the 
ofiicial  and  trade  assignees  offering  no  opposition,  and  admitting  that 
the  accounts  were  in  all  respects  satisfactory,  and  no  creditor  oppos- 
ing. 

JRoUf  for  the  ap]>eal,  stated  that  from  the  afiidavit  filed  in  support 
of  the  case  it  appeared  that  the  learned  commissioner  relied,  as  a 
ground  for  his  refusal  of  the  srant  at  once  of  the  certificate,  that  the 
proceedings  under  the  joint  fiat  were  not  completed,  and  that  some- 
thing might  hereafter  appear  upon  those  proceedings  which  would 
render  it  proper  to  grant  it  under  this  fiat  with  modifu^ations,  or  pos- 
sibly to  refuse  it  altogether ;  and,  therefore,  the  consideration  of  the 
grant  of  the  certificate  must  be  postponed. 

Knight  Bruce,  L.  J.  I  am  disposed,  so  far  as  I  am  concerned,  to 
grant  a  first-class  certificate  at  once,  if  the  petitioner  will  undertake 
to  abide  by  any  order  the  court  may  hereafter  make  touching  the  joint 
fiat  against  the  four. 

Lord  Cranworth,  L.  J.  I  concur  in  that  view.  I  see  no  sufficient 
reasoning  for  postponing  the  grant  of  the  certificate. 

EoU  gave  the  undertaking,  and  the  order  was  made. 


1  22  Law  J.  Bep.  (n.  8.)  Bank.  76. 

Digitized  by  VjOOQ IC 


492    -  COURTS  OF   CHANCERY,  1863. 

Ex  parte  Castelli;  In  re  CastellL 


Ex  parte  Cabtelli;  In  re  Castblli.^ 

December  22,  1852. 

Bankrupt —  Certificate  —  Joint  Fiat'-^  Separate  Fiat. 

It  is  no  sufficient  reason  for  dela^g  the  consideration  of  the  grant  of  a  certificate  under  a 
separate  fiat,  that  an  action  is  pending,  to  try  whether  two  oat  of  three  other  penoni, 
against  whom  and  the  bankrupt  a  joint  fiat  has  been  issued,  are  legally  bankrupts. 

This  was  an  appeal  from  a  similar  decision  as  the  last ;  but  while 
before  the  commissioner,  three  creditors  appeared  to  oppose  the  grant 
of  the  certificate  of  the  appellant,  Mr.  Frank  Castelli,  and  they  now 
appeared  as  respondents  for  the  same  purpose.  The  commissioner 
stated  his  reason  for  postponing  the  granting  of  the  certificate  to  be 
that  an  action  was  pending  to  try  whether  Mr.  Severio  Castelli  and 
Mr.  Giustiniani  were  bankrupts,  and  that  the  matter  could  not  be 
properly  determined  until  the  result  of  the  action  was  known.  It 
appeared  that  by  an  arrangement  a  special  case  had  been  substituted 
for  the  action,  and  the  same  had  not  been  determined. 

CaimSy  for  the  appellant. 

Russelly  for  the  opposing  creditors,  contended  that  the  time  had  not 
yet  arrived  when  the  question  of  the  petitioncnr's  conduct  could  be 
properly  considered,  namely,  the  time  when  the  proceedings  under  the 
joint  fiat  could  be  had,  and  the  more  especially  as  the  action  which 
this  court  had  directed,  which  action  by  some  arrangement  had  been 
turned  into  a  special  case,  had  not  been  determined.  He  insisted 
that  if  the  certificate  were  now  granted,  the  action  or  the  special  case 
would  never  be  determined. 

Knight  Bruce,  L.  J.  With  great  deference  to  the  learned  com- 
missioner, I  am  of  opinion  that  the  pendency  of  the  action  on  the 
question  whether  the  other  gentlemen  are  or  are  not  bankrupts,  does 
not  present  any  obstacle  to  the  determination  of  the  question  raised 
by  this  petition.  I  speak  for  Lord  Cranworth  and  myself  when  I 
pronounce  this  order— "Declare  that  the  pendency  of  the  action,  and 
the  uncertainty  whether  Severio  Castelli  and  Giovanni  Baptista  CS- 
ustiniani  are  or  are  not  legally  bankrupts,  do  not  form  sufficient 
grounds  upon  which  the  investigation  or  determination  of  the  ques- 
tion whether  the  petitioner,  Mr.  Prank  Castelli,  is  or  is  not  entitled  to 
his  certificate  should  be  delayed  or  -adjourned."  .With  that  declara- 
tion, we  are  ready  to  do  any  thing  the  parties  wish. 

Lord  Cranworth,  L.  J.    We  have  already  determined  that  the 
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view  of  the  learned  commissioner  was  erroneous  in  adjourning  the 
question  of  certificate  for  such  reason  as  he  has,  but  I  think  unless 
both  sides  wish  us  to  settle  the  question,  the  proper  course  will  be  to 
let  it  go  back  to  the  commissioner  to  determine  the  right  of  the  peti- 
tioner to  his  certificate  on  the  materials  which  now  exist 

The  order  was  made  as  above  stated,  neither  side  asking  the  imme- 
diate determination  of  the  court 


Ex  parte  Botlib  ;  In  re  Boyle.^ 

Karch  22, 185S. 

Judgment  — Lien  an  Bankrupfs  Estate. 

A  trader  gaye  a  warrant  of  attorney,  on  which,  in  April,  1848,  judgment  was  entered  up. 
In  February,  1852,  an  arrangement  was  attempted  with  the  ^neral  body  of  creditors  to 
aToid  a  bankraptcy.  The  trader  signed  a  declaration  of  msolvency.  At  a  meeting 
between  the  inagment  creditors  and  an  agent  for  the  other  creditors,  the  former  were 
informed  of  this,  and  were  asked  and  made  a  promise,  the  terms  of  whidi  were  in  contro* 
▼ersj,  not  to  take  any  steps  to  gain  priority ;  and  the  meeting  was  a(yoamed  to  a  futore 
day.  In  the  mean  time  the  judgment  creditors  registered  their  judgment:  and  on  the 
trader  being  adindicated  bankrupt,  they  petitioned  ue  commissioner  that  tney  might  be 
declared  equitable  mortgagees  of  the  real  estate  of  the  bankrupt,  but,  on  the  ground  of 
breach  of  faith,  the  commissioner  dismissed  the  petition,  with  costs.  On  appeal,  the  court 
decided  that  what  took  place  at  the  meeting,  even  if  a  promise  was  generally  made,  was 
not  enough,  on  the  one  hand,  to  support  a  bm  to  restrain  the  registration  of  the  judgment 
nor  on  the  other  to  support  a  bill  to  restrain  the  filing  of  the  declaration  of  insolvency,  and 
that  the  decision  of  the  commissioner  must  be  reversed. 

A  judgment  on  a  warrant  of  attorney,  although  not  executed,  may  now  constitute  a  lien 
npon  x^al  estate  in  case  of  bankruptcy. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner  Bal- 
guy,  dismissing,  with  costs,  the  petition  of  two  judgment  creditors, 
seeking  to  be  declared  equitable  mortgagees  of  all  the  bankrupt's  real 
estates,  under  the  1  &  2  Vict  c.  110,  s.  13.  The  bankrupt  was  an 
earthenware  manufacturer,  in  Staffordshire,  and  the  judgment  was 
entered  up  in  April,  1848,  on  a  warrant  of  attorney,  given  to  the  ap- 
pellants (who  were  the  brothers  of  the  bankrupt)  to  secure  8,600f.  due 
to  them.  No  further  proceedings  had  been  taken  on  the  judgment 
till  February,  1852,  when  other  creditors  of  the  bankrupt  being  in- 
formed that  he  was  in  difficulties,  instructed  their  attorney,  Mr.  Ward, 
to  proceed  to  London  and  endeavor  to  induce  the  appellants  to  come 
to  soine  arrangement  with  the  general  body  of  the  creditors  for 
the  equal  distribution  of  the  bankrupt's  estate  without  a  bankruptcy. 
Mr.  Ward  and  one  of  the  general  creditors,  named  Brown,  accord- 
ingly came  to  London,  and  being  furnished  by  the  bankrupt  with  a 
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declaration  of  insolvency  ready  to  be  ^ed,  met  the  appellants  by  ap- 
pointment at  Bacon's  Hotel,  in  Great  Queen  Street  Mr.  Ward  told 
them  that  he  had  the  means  in  his  pocket  of  preventing  their  acquir- 
ing any  preference  by  means  of  their  judgment,  which  he  had  ascer- 
tained had  not  been  registered.  He,' at  the  same  time,  asked  them  to 
enter  into  a  promise  not  to  proceed  to  obtain  a  preference  before  he 
would  enter  into  any  discussion.  A  promise  was  made,  but  the  evidence 
was  conflicting  as  to  the  terms  of  it,  the  appellants  asserting  that  it 
was  merely  not  to  issue  execution,  Mr.  Ward  and  Mr.  Brown  stating 
that  it  was,  in  general  terms,  not  to  take  any  preference.  The  meet* 
ing  concluded  by  an  arrangement  that  the  parties  should  meet  again 
in  a  week.  In  the  mean  time  the  appellants  registered  their  judg- 
ment The  commissioner  held  that  this  was  such  a  breach  of  go^ 
faith  as  disentitled  them  to  any  relief. 

Swamton  and  T.  H,  Terrell^  for  the  appellants,  contended  that  no 
contract  had  been  entered  into  not  to  register  the  judgment,  and  that 
if  any  promise  was  made  which  was  denied,  it  was  merely  nudum 
pactum. 

RoUB.nd  De  Oex,  for  the  assignees.  There  was  a  clear  contract 
between  the  parties,  which  would  have  been  a  ground  for  annuUing 
the  bankruptcy  if  the  creditors,  who  were  represented  by  Mr.  Wara 
and  Mr.  Brown  at  the  meeting,  had  attempted  to  petition  for  adjudi- 
cation. The  appellants,  one  of  whom  was  a  solicitor  himself,  well 
knew  that  they  obtained  by  means  of  the  promise,  a  forbearance  on 
the  part  of  the  general  creditors  to  take  a  step  which  would  at  once 
have  prevented^  the  judgment  from  affecting  the  land.  The  appellants 
have  thrown  upon  them  the  onus  of  stricSy  making  out  their  case, 
being  a  position  the  least  favorable  possible :  for  they  are  applying  to 
a  court  of  equity  to  assist  them  in  escaping  from  th^ir  own  promise, 
on  the  ground  of  its  being  nudum  pactum ;  and  they  are  applying  in 
such  circumstances  to  a  jurisdiction,  the  object  of  which  is  equal  dis- 
tribution among  creditors,  to  give  them  a  preference  over  the  rest  It 
waq  not  necessary  for  a  formal  contract  to  be  entered  into.  A  repre* 
sentation  on  the  part  of  the  judgment  creditors,  acted  upon  as  it  was 
by  those  who  represented  the  general  body,  was  sufficient  to  entitle 
the  latter  to  the  assistance  of  a  court  of  equity,  (if  necessary,)  to  have 
the  representation  made  good.  Hammersley  v.  De  Biel^  12  CI.  &  F. 
84 ;  Money  v.  Jordan^  2  De  Gex,  M.  &  G.  318 ;  s.  c.  13  Eng.  Rep.  245. 
A  fortiori  the  fact  of  such  a  representation  having  been  made  is  an 
abundantly  sufficient  answer  to  an  application  to  a  court  of  equity 
to  assist  those  who  made  it  in  escaping  from  its  fulfilment  But,  as 
has  been  already  shown,  there  was  a  contract  enforceable  on  either 
side.  Ex  parte  Ha/r court,  2  Rose,  203 ;  Ex  parte  Lowe,  1  <xly  n  &  J. 
78.  These  arguments  would  be  sufficient  even  if  a  jtidgment  entered 
up,  upon  a  warrant  of  attorney,  could  give  the  judgment  creditor 
prioritv.  But  although  the  changes  in  the  law  have  rendered  this 
point  less  clear  than  might  be  desirable,  it  is  upon  the  whole  decid- 
edly in  the  respondent's  favor.     This  appeal,  if  successful,  will  be  the 
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first  case  in  which  a  judgment  creditor  who  has  not  sued  out  execu- 
tion has  been  allowed  to  gain  priority.    By  the  Bankrupt  Act  of  21 
Jac  1,  c.  19,  s.  9,  it  was  provided  that  no  creditor  having  security  for 
his  debt  should  receive  more  than  a  ratable  part  of  such  debt,  except 
in  respect  of  any  execution  or  extent  served  and  levied  upon  or  any 
mortgage  or  lien  upon  any  part  of  the  property  of  the  bankrupt 
This  provision  has  been  continued  in  every  subsequent  Bankrupt  Act, 
and  is  in  the  184th  section  of  the  present  one,  with  the  addition  that 
the  execution  must  be  perfected  not  only  by  seizure  but  by  sale. 
Now  under  every  former  act  it  is  clear  that  a  judgment  was  not 
comprehended  in  the  word  ^^  lien,"  and  the  only  argument  now  to  be 
used  on  the  other  side  is  that  the  1  &  2  Vict  c.  110,  s.  13,  has  brought 
a  judgment  within  this  description.     The  exactly  similar  provision, 
however,  in  the  Irish  Insolvent  Act  was  held  by  Lord  St  Leonards,  in 
Re  Perrin^  2  Dr.  &  War.  147,  not  sufficient  to  repeal  the  general  provi- 
sion of  the  bankrupt  law  denying  priority  to  judgment  creditors  who 
had  not  sued  out  execution.     It  will  perhaps  be  contended  that  the 
Bankrupt  Law  Consolidation  Act,  1849,  has  made  a  difference,  by 
omitting  the  provision  as  to  judgments  entered  up  by  default  or  con- 
fession, which  was  contained  in  the  6  Geo.  4,  c.  16,  s.  108.    But  the 
principle  on  which  Re  Perrin  was  decided  goes  beyond  the  facts  of 
that  case;   and  it  cannot  be  supposed  that  if  the  legislature  had 
intended  to  alter  the  law  which  had  denied  priority  to  judgment 
creditors  who  had  not  sued  out  execution,  it  would  have  done  so 
inerely  by  the  omission  of  a  clause  with  respect  to  judgments  of  one 
particular  kind.     If  judgments  are  alone  sufficient  to  give  priority, 
why  should  execution  be  required  to  be  completed  by  seizure?  and 
why  should  the  old  provision  of  the  act  of  James  have  been  repeated, 
without  any  notice  of  the  important  exceptions  out  of  its  operation, 
which  the  appellants  must  contend  is  effected  by  a  simple,  and  per* 
haps,  accidental  omission  ? 

[Turner,  L.  J.  The  reply  may  be  confined  to  the  argument 
respecting  the  application  of  the  case  of  Re  Perrin  to  that  before  the 
court] 

Swanston  contended  that  the  omission  of  the  108th  section  of  the 
6  Geo.  4,  c.  16,  from  the  present  bankrupt  law,  quite  sufficiently  dis- 
tinguished the  two  cases. 

Turner,  L.  J.  Independently  of  the  question  of  law,  which  has  been 
so  ably  argued  by  Mr.  De  Gex,  as  to  the  effect  of  the  1  &  2  Vict 
c.  110,  upon  the  bankrupt  law,  I  think  that  there  are  grounds  upon 
which  I  should  have  disposed  of  the  case  differently  from  the  learned 
commissioner.  One  is,  that  I  do  not  regard  that  which  took  place 
at  a  meeting  as  a  sufficient  engagement  to  support  a  bill  bv  the  credi- 
tors who  attended  that  meeting,  to  restrain  the  registry  of  the  judg^ 
ment;  nor,  on  the  other  hand,  to  support  a  bill  by  the  appellants  to 
restrain  filing  the  declaration  of  Insolvency.  Another  ground  is,  that 
the  creditors  appear  to  have  been  drawn  into  the  promise  which  they 
made.     A  third  ground  is,  that  although  the  creditors  knew  in  March, 
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1852,  thai  the  judgment  had  been  registered,  they  took  no  step  to  set 
it  aside.  With  respect  to  the  argument  which  has  been  addressed 
to  the  court  on  the  question  of  law,  the  law  is  not  now  in  the  same 
state  afi*  that  upon  which  Lord  St  Leonards  decided  Be  PerrvL 
Looking  at  the  terms  of  the  1  &  2  Vict.  c.  110,  s.  13,  a  judgment 
must  now  be  considered  a  ^  lien "  which  affects  real  estate  in  cases 
of  bankruptcy. 

Knight  Bruce,  L.  J.  I  concur.  As  to  the  point  of  law,  the  1  k 
2  Vict  c.  110,  is  mentioned  among  the  schedules  of  the  acts,  parts  of 
which  are  repealed  by  the  12  &  13  Vict  c.  106,'and  one  section  alone 
of  it  is  expressed  to  be  repealed,  which  is  not  the  13th,  so  that  the 
present  act  shows  an  intention  not  to  affect  the  provision  in  question. 


Ex  parte  Phillips  ;  In  re  Phillips. 

Jaly  4,  1853. 

Bankrupt  —  Consolidation  Act  —  Petition  for  Arrangement  —  Section 
223  of  the  Act  —  Annulling  or  taking  off  the  File. 

Where  a  trader  had  petitioned  ander  the  arrangement  clauses  of  the  statute  IS  &  13  Vict, 
c  106,  and  had  conformed  to  the  requirements  of  the  statute,  the  court,  differmg  from  the 
commissioner,  permitted  the  petition  to  be  taken  off  the  file,  and  all  proceedings  stayed, 
although  the  case  did  not  come  within  the  223d  section  of  the  act. 

Bagley  appeared  in  support  of  the  petition  in  this  case,  and  stated 
that  the  facts  proved  were,  that  Mr,  John  Aldham  Phillips,  a  trader, 
had  petitioned  the  court  of  bankruptcy  under  the  debtor  and  creditor 
arrangement  clauses  of  the  statute,  the  12  and  13  Vict,  c  106,  pray- 
ing for  protection  for  his  person  and  property,  he  submitting  himself 
to  the  jurisdiction  of  the  cou^t.  In  his  affidavit,  on  that  occasion,  he 
stated  that  the  cause  of  his  difficulties  was  the  impossibility  of  bis 
meeting  the  demands  on  him  by  reason  of  the  delay  in  remittances 
from  Australia,  where  he  had  sent  large  shipments  of  goods,  that 
delay  having  arisen  from  the  derangement  of  general  business  in 
Australia,  consequent  upon  the  recent  gold  discoveries  there.  Mr. . 
Phillips  had  conformed  to  all  requirements  of  the  act,  and  his  estate 
had  paid  a  dividend,  and  he  had  subsequently  made  a  proposal  for  a 
deferred  payment  of  the  balance,  due  to  the  creditors  by  the  recdiza- 
tion  of  his  assets,  and  his  creditors  had  accepted  that  proposal,  so 
that  nothing  but  the  sanction  of  the  court  was  necessary  to  the  remo- 
val of  the  petition  from  the  file,  and  the  stay  of  all  further  proceed- 
ings under  it     A  petition  for  the  same  purpose  was,  on  the  lltii  of 
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June,  presented  to  the  Court  of  Bankruptcy,  and  was  heard  on  that 
day  before  Mr.  Commissioner  Gk)ulbourn,  who  was  of  opinion  that 
he  had  no  jurisdiction  to  do  what  was  asked,  excepting  in  some  one 
of  the  cases  indicated  in  the  223d  section  of  the  Consolidation  Act, 
those  cases  being  all  where  the  petitioner  has  not  conformed  to  the 
requirements  of  the  statute  either  by  not  filing  accounts,  nor  obeying 
an  order  of  the  court ;  where  the  creditors  do  not  consent ;  where 
there  is  fraud,  breach  of  trust,  or  such  like ;  the  assertion  of  falsehood ; 
the  suppression  of  truth,  delay,  or  dishonest  assignment  of  goods. 
Prom  this  refusal  the  petitioner  now  appealed,  and  his  creditors  had 
signified  their  assent  by  signing  the  petition,  and  the  official  assignee, 
who  had  been  served,  did  not  appear. 

Their  lordships  thought  the  order  reasonable,  and  made  it  as 
prayed. 


Ex  parte  Barton  ;  M  re  Finch  and  Shepheard.* 

Maj  3,  4,  and  9,  1853. 

Solicitor  and  Client —  Taxation  of  Costs  after  Payment — pressure. 

Solicitors  for  mortgagees  deUyered  their  bill  of  costs  to  the  mortgagor,  who  was  abont  to  paj 
off  the  mortgage,  the  costs  amonntinff  to  18^  An  appointment  was  made  for  the  comple- 
tion on  the  next  daj  but  one,  on  which  day  the  mortgage-monej  and  interest  and  102., 
part  of  the  costs,  were  paid,  bat  the  solicitors  refused  to  eive  up  the  deeds  until  die  remain* 
ing  8^.  was  paid.  Subsequentlj,  the  8^  was  paid,  and  fie  deeds  were  delivered  up  to  the 
mortgagor.  The  mortgagor,  alleging  pressure  and  overcharge,  petitioned  for  taxation, 
under  the  Attorneys  and  Solicitors  Act,  (6  &  7  Vict,  c  73,)  but  the  petition  was  dismissed, 
with  costs. 

The  original  petition  in  this  case  was  presented  to  the  Master  of 
the  Rolls,  by  Mrs.  Anne  Barton,  the  sole  executrix  of  the  will  of  her 
late  husband,  Robert  Barton,  the  mortgagor  of  leaseholds,  for  securing 
700/.  and  interest.  The  mortgage  was  transferred  to  Mr.  John  George 
King,  and  Mr.  Charles  Shepheard,  who  was  a  solicitor,  and  who,  with 
his  partner,  Mr.  Finch,  acted  as  solicitors  for  himself  and  Mr.  King 
as  mortgagees.  Mrs.  Barton  was  desirous  of  paying  off  the  mor^ 
gage  and  of  taking  a  transfer  from  Mr.  King  ana  Mr.  Shepheard  to  a 
trustee  for  her.  The  solicitor  for  Mrs.  Barton,  Mr.  Greatorex,  pre- 
pared the  transfer,  and  the  draft  was  submitted  by  him  for  the  appro- 
val of  Messrs.  Finch  &  Shepheard,  who  approved  of  the  same. 
On  Saturday,  the  18th  of  December,  1852,  Messrs.  Finch  &  Shep- 
heard sent  to  Mr.  Greatorex  their  bill  of  costs  of  the  transfer,  amount- 
ing to  18/.  14^.  2d,  and  an  appointment  was  made  for  completion  on 
the  Monday  morning  following.    The  managing  clerk  of  the  peti- 
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tioner's  solicitor  attended  the  appointment,  on  the  20th  of  December, 
at  the  office  of  Messrs.  Finch  &  Shepheard,  and  paid,  personally,  to 
Mr.  Charles  Shepheard  the  700i  principal  money  and  all  interest  due, 
and  tendered  10/.  as  a  discharge  of  the  bill  of  costs.  Mr.  Shepheard 
received  the  10/.,  but  refused  to  do  so  as  a  discharge  of  his  costs,  but 
consented  only  to  accept  it  as  on  account  generally,  and  declined  to 
deliver  up  the  deeds,  and  intimated  his  intention  to  retain  them  in 
respect  of  his  lien  for  the  balance  of  8/.  145.  2d  still  due.  In  the 
afternoon  of 'the  same  day  the  same  clerk  went  to  the  office  of  Messrs. 
Finch  &  Shepheard,  and  having  paid  the  balance,  received  the  deeds. 
The  first  item  of  the  bill  of  costs  was  this:  — "1842  to  1851.  Many 
attendances  on  Mrs.  Barton  and  her  solicitor,  and  very  numerous  let- 
ters to  her  during  these  years,  in  relation  to  this  matter,  5L  5^." 

Mrs.  Barton,  on  the  18th  of  February,  1853,  presented  a  petition 
to  the  Master  of  the  Bolls,  which  alleged  that  the  bill  was  paid  under 
pressure ;  that  the  money  had  been  paid  under  protest,  and  that  the 
bill  contained  items  of  overcharge,  especially  the  item  before  set  forth. 
On  the  15th  of  March  the  petition  was  dismissed,  with  costs,  and 
firom  this  dismissal  the  case  came  before  the  court  upon  appeal 

Corpj  in  support  of  the  appeal. .  The  points  upon  which  the  appel- 
lant relies  are,  that  there  was  in  effect  such  a  degree  of  pressure  as 
will  be  recognized  by  the  court  as  a  ground  for  permitting  the  bill  to 
be  taxed,  although  it  has  been  paid ;  secondly,  that  there  are  several 
items  of  overcharge ;  and,  thirdly,  that  the  payment  was  made  under 
protest  With  respect  to  the  first  point,  although  there  was  not  what 
usually  falls  within  the  definition  of  pressure,  yet  if  the  short  time 
between  the  period  of  the  making  of  the  appointment  and  the  day 
on  which  it  was  to  be  kept  for  the  purpose  of  settling  the  transaction, 
namely,  from  the  Saturday  to  the  Monday  following,  and  the  danger, 
which  was  well  known  to  the  solicitors,  that  Mrs.  Bsurton  might  have, 
under  the  terms  of  the  mortgage  security,  to  give  six  months'  notice 
or  pay  six  months'  interest  if  she  did  not  at  once  obtain  possession 
of  the  deeds,  be  taken  into  consideration,  the  court  will  see  that  there 
was  unquestionably  such  a  degree  of  pressure  upon  the  lady  as  ought 
to  be  relieved  against  This  was  pressure  as  great  as  that,  and  very 
much  like  it,  on  which  one  of  your  lordships  acted  in  Ez  parte  WU- 
kinsofij  2  Coll.  92.  Then,  where  the  payment  is  made  under  protest, 
such  protest  has  always  been  a  material  matter  to  influence  the  court 
in  granting  taxation  after  payment ;  and  considering  that  the  clerk  who 
paid  the  10/.,  and  at  that  time  declined  to  pay  more,  and  when  he  paid 
the  balance  did  so  only  upon  the  ground  that  he  could  not  get  the  deeds 
unless  he  did,  that  amounted  to  a  protest  The  point  of  overchai^ 
relates  to  several  items ;  but  the  first  item  is  that  of  the  most  glaring 
description,  and  cannot  be  supported  consistently  with  any  of  the 
authorities  on  the  subject  The  following  cases  were  also  cited  and 
commented  on :  —  /»  re  Tryon^  7  Beav.  496 ;  In  re  Wells^  8  Ibid.  416; 
In  re  BenneU,  8  Ibid.  467]  In  re  Jones,  8  Ibid-  479 ;  In  re  Elmslie,  12 
Ibid.  538. 
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Roundell  Palmer  and  Batten^  for  the  respondents,  denied  that  upon 
the  facts  disclosed  there  was  either  pressure  or  overcharge  in  the  bill,  or 
protest  before  the  payment  They  cited  In  re  Harrison^  10  Beav.  57; 
In  re  Mashy  15  Ibid.  o3 ;  s.  c.  15  Eng.  Rep.  96 ;  hire  Brewer ^  15  Beav. 
61 ;  8.  c.  1  De  Gex,  M.  &  G.  322;  10  Eng.  Rep.  128. 

Ck)ry  was  heard  in  reply. 

Knight  Bruce,  L.  J.  This  is  the  case  of  a  petition  for  the  taxa- 
tion of  a  bill  of  costs  after  payment,  which  the  Master  of  the  Rolls 
dismissed ;  the  total  amount  of  the  bill  being  between  18/.  and  19/. 
The  payment  is  alleged  to  have  been  made  under  pressure,  and  some 
of  the  items  said  to  be  objectionable  are  pointed  out  But  although 
it  is  said  that  the  petitioner  was  so  advised,  and  that  she  offered  to 
pay  what  is  reasonable,  there  is  no  statement  in  the  affidavits  that 
any  one  of  the  charges  is  unjust  or  improper,  or  would  be  taken  off 
on  taxation,  or  that  the  bill  would,  on  taxation,  be  reduced  to  lOL  I 
am  of  opinion  that  the  whole  matter  in  contest  is  not,  and  never  was 
so  much  as  92.,  and  that  the  presentation  of  the  petition  was  an  im- 
prudent act  on  the  part  of  the  petitioner.  I  am  not  satisfied  that  the 
payment  was  made  under  circumstances  of  pressure ;  and  it  was  not 
made  without  professional  assistance.  There  was,  indeed,  a  refusal 
to  deliver  the  deeds,  except  on  full  payment  of  the  costs ;  but  the 
petitioner,  so  far  from  being  in  difficulty  or  embarrassment,  was  pay- 
ing off  a  mortgage  for  700/.,  although  she  did  so  in  the  form  of  tetking 
a  transfer  to  a  trustee  for  herself.  The  mortgagees,  it  is  said,  might, 
under  their  security,  have  claimed  six  months'  interest  or  six  months' 
notice,  if  the  money  had  not  been  paid;  but  this  is  not  insisted 
on.  On  the  whole,  it  is  much  too  doubtful  a  case  to  disturb 
what  the  Master  of  the  Rolls  has  done.  The  demands  of  justice 
will,  I  think,  be  satisfied  by  dismissing  the  appeal,  with  costs  not  ex- 
ceeding 5L 

Turner,  L.  J.  It  is  not  shown  that  the  mortgagees  would  not  have 
been  entitled  to  six  months'  interest,  or  that  the  petitioner  has  had 
the  benefit  of  being  firee  from  this  claim  by  the  payment  of  a  small 
amount  of  costs.  The  petitioner,  by  paying  the  bill,  has  gained  an 
advantage,  and  she  is  not  entitled  now,  by  taxation  of  the  bill,  to 
undo  that  The  petition  and  affidavits  are  most  guardedly  prepared, 
and  the  nature  of  the  objection  originally  taken  on  the  part  of  the 
petitioner,  is  not  precisely  stated,  but  there  is  reason  to  believe  that  it 
was  not  that  the  charges  were  exorbitant,  but  that  they  were  charges 
which  the  petitioner  was  not  bound  to  pay  on  a  transfer  of  the  mort- 
gage. Without  expressing  an  opinion  upon  this  point,  there  is  an- 
other which  is  quite  decisive  of  the  case.  Special  circumstances  are 
always  necessary  to  be  shown  in  order  to  obtain  the  taxation  of  a 
bill  of  costs  after  payment ;  and  it  has  been  held  that,  whatever  other 
special  circumstances  may  exist,  it  must  at  least  be  proved  that  there  are 
overcharges.  In  the  present  case  the  statements  in  the  petition  as  to 
overcBarges  are  vague,  and  there  is  nothing  in  the  evidence  to  show 
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that,  if  a  more  detailed  bill  than  that  delivered  had  been  made  oot^ 
the  result  would  have  been  different.  I  consider  that  the  petition 
must  be  dismissed. 


Stone  v.  Davies.^ 

June  28,  1853. 

Procedure  Amendment  Act — Printed  Bill — Amendments. 

Where  an  amendment  made  in  a  bill  exceeds  two  folios  the  bill  mut  be  reprinted. 

A  MOTION  was  made  in  this  case  that  the  Clerk  of  Records  and 
'Writs  mifht  be  directed  to  file  the  amended  bill,  the  amendments  in 
which  had  been  made  in  the  interleaved  pages  of  the  printed  bill  as 
directed  by  the  7th  of  the  Greneral  Orders  of  the  7th  of  August,  1852, 
21  Law  J.  Rep.  (n.  s.)  Chanc.  3.  The  1st  section  of  the  statute  15 
and  16  Vict  c.  86,  having  directed  bills  to  be  printed,  the  first  of  the 
above-mentioned  Greneral  Orders  has  directed  that  the  bill  shall  be 
interleaved.  Then,  the  8th  section  of  the  statute  enacts  that  ^  where, 
according  to  the  present  practice  of  the  said  court,  an  amendment  of 
a  bill  or  claim  may  be  made  without  a  new  engrossment  thereof,  or 
under  such  other  circumstances  as  shall  be  prescribed  by  any  general 
order  of  the  Lord  Chancellor  in  that  behalf,  a  bill  or  daim  may  l>e 
wholly  or  partially  amended  by  written  alterations  in  the  printed  bill 
of  complaint  or  claim  so  to  be  filed  as  aforesaid."  The  7th  of  the 
above-mentioned  Greneral  Oifders  then  directs  that  "where,  according 
to  the  present  practice  of  the  court,  stn  amendment  of  a  bill  or  daim 
may  be  made  without  a  new  engrossment  thereof,  a  bill  or  clain[i  may 
be  amended  by  written  alterations  in  the  printed  bill  of  complaint  or 
claim  so  to  be  filed,  and  by  additions  on  the  paper  to  be  int^eaved 
therewith,  according  to  the  directions  of  Order  1."  The  bill  in  the 
present  instance  was  amended  in  several  places,  Emd  in  some  instances 
the  amendments  exceeded  two  folios;  and  upon  presenting  the 
amended  bill  for  filing,  the  ofiicer  of  the  court  declined  to  file  it  on 
the  ground,  that  by  the  old  practice  a  new  engrossment  would  be 
necessary,  and  therefore  the  bill  must  be  reprint^. 

M.  Archer  Shee^  for  the  motion.  If  the  narrow  construction  put 
upon  the  statute  and  the  Greneral  Order  in  question  by  the  officer  of 
the  court  be  acted  upon,  one  of  the  beneficial  effects  intended  by  the 
legislature  will  be  defeated,  namely,  the  saving  of  expense  to  the 
suitor.  The  restriction  of  the  introduction  of  amendments  into  the 
engrossment  of  a  bill  under  the  old  system  to  two  folios,,  was  not  the 
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result  of  any  general  order  of  the  court,  but  arose  out  of  a  desire  to 
keep  the  records  in  a  readable  condition.  Where  a  line  of  engross- 
ment was  confined  to  one  folio,  it  is  obvious  that  interlineations  of 
more  than  two  whole  lines  would  render  the  engrossment  difficult  to 
be  read ;  but  under  the  new  system  of.  printing,  the  couM;  has  assumed 
that  there  may.  be  alterations  to  be  made  so  extensive  as  to  require 
considerable  space,  and  it  has  said  that  such  alterations  may  be  made 
<<  in  the  printed  bill  of  complaint,  and  by  additions  on  the  paper  to 
be  interleaved  therewith."  The  object  to  be  gained  in  the  present 
instance  is  to  have  the  amendments,  although  exceeding  two  folios 
in  several  places,  made  in  the  interleaved  pages,  where  there  is  ample 
room ;  and  certainly  it  appears  as  if  the  court  intended  such  a  prac- 
tice, by  directing  the  interleaving.  This  original  bill  is  stated  to  have 
cost  15/.  in  printing,  and  as  the  amendments  are  perfectly  legible  on 
the  ample  space  of  the  interleaved  pages,  it  is  most  desirable  that  the 
court  should  tsike  a  liberal  and  not  a  limited  view  of  the  order  in 
question,  and  thus  practically  save  costs  to  the  suitor. 

•  Turner,  L.  J.  The  old  practice  is  a  very  reasonable  one.  The 
object  of  the  court  was  that  the  record  should  be  legible,  which  it 
could  not  be  if  the  amendments  between  the  lines  of  the  original  en- 
grossment exceed  two  folios  or  two  whole  lines.  If  we  were  to  grant 
the  present  application,  supposing  it  to  be  a  matter  in  our  discretion, 
it  would  impose  upon  the  court  the  duty  of  examining  the  length  of 
the  amendments  in  each  particular  case,  and  the  determination  whe- 
ther they  interfered  with  the  legibility  of  the  printed  bill.  We  have, 
however,  no  authority,  no  power  conferred  upon  us  by  the  statute  or 
the  general  order,  and  the  application  must  therefore  be  refused. 

Knight  Bruce,  L.  J.    I  am  of  the  same  opinion. 


MOSTYN  V.  MOSTYN.^ 

I  February  7  and  14 ;  March  16  and  17, 1853. 

Will  "-^Legatee  —  Mistake  in  Name. 

A  gift  by  will,  to  my  nephew,  John  Henry,  and  should  he  not  marry,  to  be  equally  divided 
&tween  Samuel,  *^  Jonn,"  and  Mary,  all  of  Caloott  Hall,  all  of  them  must  receive  50/. 
John  Hennr  did  not  mariy,  and  died  in  1835.  The  testatrix  had  a  nephew  '*  Thomas," 
who  now  claimed  to  participate  in  the  fund,  together  with  Samuel  and  Mary,  his  brother 
and  sister,  on  the  ground  that  the  testatrix  had  written  the  name  "  John  '*  instead  of 
Thomas:  — 

Beld^  by  the  Master  of  the  Rolls,  that  Thomas  was  not  entitled.    That  the  word  **  John  ** 
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sufficiently  described  John  Henry ;  that  his  being  a  leeatee  of  the  whole  did  not  {nneyeat 
his  having  a  part  of  the  fund  in  another  event :  and  his  representatires  were  declared 
entitled  to  one  third  of  the  fand ;  bat  the  claim  of  Thomas  was  dismissed^  without  oo5tB.j 

Upon  appeal  the  judgment  was  affirmed,  diasentiente  Knight  Brace,  L.  J. 

Barbara  SrfELDON,  the  widow  of  Major  Sheldon,  by  her  will,  dated 
the  24th  of  November,  1824,  and  written  by  herself,  gave  as  follows : 
—  ^<  I  direct  all  my  just  debts  being  made  as  moderate  as  possible  by 
my  nephew,  Robert  Mostyn,  of  Calcott  Hall,  North  Wales,  Flint- 
shire, who  I  nominate  my  executor,  who  will  of  course  be  liable  to  the 
following  bequests:  —  I  leave  to  my  cousin,  Mr.  Thomas  Lemon,  the 
sum  of  50/.  a  year  for  his  life,  and  also  the  same  sum  of  SOL  a  year 
to  his  sister,  Mary  Lemon,  for  her  life.  I  also  bequeathe  to  my  dear 
long-tried  friend  Margaret  Enrfish,  — when  I  look  back  and  recollect 
the  number  of  years  that  she  has  expended  more  than  that  sum  of 
SOL  upon  me,  her  unworthy  friend,!  feel  ashamed  in  now,  yes !  in  now 
writing  so  shabby  a  sum.  The  above  Margaret  English  resides  at 
St  John's  Green,  Colchester,  Essex.  My  property  in  this  house  to 
be  taken  as  marked  out,  my  dear  nephew,  John  Henry  Mostyn,  of 
Holywell,  surgeon,  but  late  of  Calcott  Hall,  Flintshire,  North  Wales  ? 
the  above  bequest  to  fall  into  his  hands,  and  should  he  not  many,  to 
be  divided  equally  between  Samuel  Mostyn,  John  Mostyn,  and  Mary 
Davies,  all  of  them  late  of  Calcott  Hall,  must  receive  each  50Z.,  the 
residue  to  fall  into  my  above-named  executor's  hands." 

The  testatrix  died  on  the  8th  of  December,  1824,  aged  sixly-three^ 
in  consequence  of  injuries  received  from  a  fall,  by  which  she  broke 
her  leg. 

The  will  was  proved  on  the  18th  of  March,  1825,  by  Bobert  John 
Mostyn. 

John  Henry  Mostyn  died  in  the  year  1835,  without  ever  having 
been  married. 

Margaret  English  died  about  1828,  and  Thomas  Lemon  died  in 
1844. 

Mary  Lemon  is  still  living. 

Samuel  Mostyn,  of  Calcott  Hall,  a  brother  of  the  testatrix,  had  five 
children,  Robert  John  Mostyn,  John  Henry  Mostyn,  Samuel  Johnson 
Mostyn,  the  plaintiff,  Thomas  Mostyn,  and  Mary  Margaret  Davies. 

Thomas  Mostyn  now  claimed  to  participate  in  the  funds  set  apart 
to  answer  the  annuities  equally  with  S.  J.  Mostyn  and  M.  M.  Davies, 
on  the  grounds  that  "  John  "  had  been  written  in  the  will  by  mistake 
for  Thomas. 

Robert  John  Mostyn  was  called  Robert  in  the  will.  There  was  no 
person  who  answered  to  the  name  or  description  of  John  Mostyn,  late 
of  Calcott  Hall,  and  the  plaintiff,. Thomas  Mostyn,  submitted  that  a 
mistake  must  be  presumed,  and  also  that  the  testatrix  intended  to 
benefit  the  four  children  of  her  brother,  which,  by  this  construction 
would  be  effectuated. 

jR.  Palmer  and  Boyle^  for  the  plaintift,  Dent  v.  PepySy  6  Madd. 
350;  Blundell  v.  Gladstone,  11  Sim.  467 ;  s.  c.  1  Ph.  279;  and  on  ap- 
peal, nom.  Lord  Camoys  v.  Blundell,  1  H.  L.  Cas.  778;  Beaumont  v. 


Digitized  by  VjOOQ IC 


.   COURTS  OF  CHANCERY,  1853.       503 

Moetyn  v,  Mostjn.  ' 

FeU,  2  P.  Wms.  141;  Ryall  v.  Hannam,  10  Beav.  536;  Newbolt  v. 
Ptyce^  14  Sim.  354  ;  Doe  d.  Le  Chevalier  v.  HtUhwaite,  3  B.  &  Aid. 
632 ;  8.  c.  3  Moore,  304 ;  Adams  v.  Jones,  9  Hare,  485 ;  s.  c.  9  Eng. 
Rep.  269 ;  Doe  d.  Gord  v.  Needs,  2  Mee.  &  W.  129 ;  Butler  v.  Bush- 
neU,  3  Myl.  &  K.  232.  . 

Shapter,  for  the  defendant,  Robert  John  Mostyn,  was  not  called  on. 

The  Master  of  the  Rolls.  The  testatrix,  by  John  Mostyn,  must 
have  meant  John  Henry  Mostyn.  In  the  cases  which  have  been  cited, 
there  has  been  a  conflict  between  the  description  and  name.  In  this 
case  no  conflict  exists.  The  only  obscurity  here  arises  from  her  calling 
John  Henry  by  the  single  name  of  "  John  "  in  the  subsequent  part  of 
her  will ;  but  John  Mostyn,  late  of  Calcott  Hall,  is  a  sufficient  descrip^ 
tion  of  her  nephew  John  Henry  Mostyn ;  there  could  not  have  been 
a  doubt  had  he  not  been  previously  mentioned.  The  gift  was  made 
in  the  event  of  John  Henry  not  marrying,  but  this  was  an  event 
which  could  not  be  ascertained  until  his  death.  There  was,  therefore, 
no  inconsistency  in  giving  him  the  whole  in  the  event  of  his  marrying, 
and  a  part  only  if  he  did  not  It  must  also  be  observed,  that  through- 
out her  will,  she  mentioned  all  parties  by  their  single  names.  I,  there- 
fore, think  that  this  claim  fails,  and  must  dismiss  it,  but  without  costs. 
The  plaintiff  might  have  come  into  this  court  twenty  years  since. 

March  16  and  17.    From  this  decree  the  plaintiff  appealed. 

B.  Palmer  and  Boyle,  for  the  appellant 

Shapter,  for  the  defendant 

The  additional  cases  cited  in  the  argument  are  stated  in  the  judg- 
ment of  Turner)  L.  J. 

Turner,  L.  J.  I  confess  it  appears  to  me  that  there  is  insufficient 
in  this  will  to  entitle  the  plaintiff  to  succeed,  although  I  feel  consider- 
able difficulty  upon  the  subject  In  the  first  place,  the  testatrix  di- 
rects all  her  debts  to  be  paid  by  her  nephew,  Robert  Mostyn,  and 
then  a  gift  of  what  may  be  considered  for  present  purposes,  three  per- 
petual annuities  of  5W.;  she  then  directs  that  the  said  bequests 
shall  fall  into  the  hands  of  her  nephew,  John  Henry,  of  Holywell,  sur- 
geon, and  should  he  die  without  having  been  married,  that  they  shall 
then  be  divided  equally  between  Samuel,  John,  and  Mary  Davies,  all 
of  them  late  of  Calcott  Hall.  The  question  is,  whether  John,  who  is 
described  in  the  second  part  of  that  bequest;  can  be  made  out  to 
mean  the  present  plaintiff,  Thomas  Mostyn.  I  take  the  rule  of  law 
to  be  strong  that  if  there  be  a  person  whose  name  answers  the  descrip- 
tion which  is  contained  in  the  will,  you  must  find  powerful  reasons  to 
take  away  from  that  person  whose  name  may  answer  to  the  descrip- 
tion the  benefit  which  is  given  to  him  by  the  will,  to  give  that  benefit 
to  another.     There  may  not  be  sufficient  for  that  purpose,  as  in  the 
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case  of  Lord  Camoys  v.  Blundellj  decided  in  the  Hoase  of  Lords. 
Del  Mare  v.  Robelloy  3  Bro.  C.  C.  446 ;  Ryall  v.  Hannam^  and  New- 
bolt  V.  Pryce,  which  have  been  cited  in  argument,  decide  the  same 
principle,  namely,  that  when  there  is  a  person  answering  the  descrip- 
tion of  the  will,  a  gift  cannot  be  applied  to  another  who  it  may  be 
supposed  was  intended  by  the  description.  The  present  case  seems 
to  me  to  be  one  in  which,  holding  the  gift  to  John  to  mean  a  gift  to 
Thomas,  we  are  really  getting  out  of  the  rule  of  construction  into  a 
field  of  conjecture ;  because  it  is  not  at  all  impossible  that  the  testa- 
trix intended  that  the  benefit  which  she  had  given  for  the  lives  of  her 
legatees,  should,  on  their  death,  go  to  John  Henry  Mostyn,  and  that 
if  he  married  he  should  keep  them  all,  but  if  he  did  not,  he  should 
have  one  third.  It  is  true  that  she  has  described  him  by  the  title  of 
John  Henry,  and  no  doubt  you  might  still  think  that  her  intention 
was  to  refer  to  the  same  person  whom  she  used  simply  to  name  John. 
I  confess,  therefore,  upon  the  whole  of  the  will,  that  if  we  open  the 
door  to  the  point  that  if  there  is  a  person  answering  the  description 
you  may  introduce  another  person,  without  there  being  a  very  clear 
context  to  the  will,  we  shall  be  introducing  great  difficulties.  Upon 
the  whole  case,  I  think  the  evidence  is  insufficient  to  show  that 
Thomas  was  meant  by  the  testatrix,  and  that  the  judgment  of  the 
Master  of  the  Rolls  must  be  confirmed 

Knight  Bruce,  L.  J.  It  appears  to  me  that  the  assistance  which 
the  evidence  has  given  us  in  this  case  clearly  shows  that  by  John  Mos- 
tyn mentioned  in  the  will,  was  intended  either  John  Henry  Mostyn 
or  Thomas  Mostyn,  the  plaintiff,  the  only  question  being  which  of 
these  two  persons  was  meant  The  point  in  dispute  is  not  without 
great  difficulty.  My  opinion  is  in  favor  of  the  plaintiff,  for  these  rea- 
sons :  first,  the  will  in  a  previous  part  of  it,  where  John  Henry  is 
clearly  intended,  mentions  him  by  the  single  name ;  secondly,  that  in 
no  instance  has  she  mentioned  both  names,  except  in  the  first  instance, 
in  naming  John  Henry ;  thirdly,  that  the  testatrix  had  heard  the  correct 
name  of  her  brother's  youngest  child,  but  she  was  not  personally  ac- 
quainted with  him ;  he  was  under  twenty  years  of  age  when  she  died ; 
fourthly,  Robert  John,  the  nephew  first  mentioned  in  the  will,  was  the 
eldest  of  the  testatrix's  four  nephews,  and  John  Henry  was  the  next 
eldest,  Samuel  was  next  in  point  of  age,  and  the  plaintiff  was  ho 
youngest  nephew;  fifthly,  to  ascribe  to  her  the  intention  of  giving  John 
Henry  a,  share  of  the  gift  so  made,  which  was  not  to  take  effect  until  ^ 
death,  is  to  ascribe  to  her,  not  an  impossible,  certainly,  but  a  very  un- 
likely, intention.  Upon  the  whole,  as  my  learned  brother  is  of  the 
same  opinion  as  the  Master  of  the  Rolls,  his  Honor's  order  will  stand 
affirmed. 
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In  the  Matter  of  the  Free  Orammar-School  of  Thomas  Conyers.^ 

April  23,  1853. 

Practice  —  Procedure  Amendment  Act — Charity  Scheme —  Order 
—  Appointment  of  New  Trustees.  * 

To  aToid  the  necessity  of  reciting  the  settled  scheme  of  a  charity,  the  order  may  refer  to  a 
copy  of  the  scheme  settled,  approyed,  prepared,  and  signed  by  Uie  jndge  and  filed  in  tiie 
oonrt  j  and  subsequent  applications  for  the  appointment  of  new  trustees,  and  on  matters 
contained  in  the  scheme  and  connected  with  the  goyemment  and  management  of  the 
diarity,  may  be  made  to  the  jndge  at  chambers  by  summons  on  notice  to  the  Attorney- 
GeoeraL 

This  was  a  petition  for  the  appointment  of  new  trustees  and  the 
setUement  of  a  scheme  in  the  matter  of  the  Free  Ghrammar-School  of 
Thomas  Conyers  at  Yarm,  incorporated  by  charter  of  Queen  Eliza- 
beth, in  1596. 

Brodricky  for  the  petition. 

WickcnSj  for  the  Attorney-Gteneral. 

WooDy  V.  C,  on  the  representation  of  Mr.  Wickens  as  to  the 
practice  of  the  Master  of  the  Rolls,  directed  that  the  order  on  the 
petition,  instead  of  reciting  the  settled  scheme,  should  refer  to  a  copy 
of  it  prepared  and  signed  by  his  Honor  and  filed  in  the  court,  and 
that  subsequent  applications  for  the  appointment  of  the  new  trustees 
and  on  other  matters  contained  in  the  scheme  connected  with  the 
future  government  and  management  of  the  charity,  should  be  made 
to  the  judge  at  chambers  by  summons  on  notice  to  the  Attorney- 
GteneraL 


Mapp  v.  Eloock.* 

April  30, 1853. 

Practice  —  Motion —  Order  —  Absence  of  Parties. 

Where  an  order  has  been  made  on  motion  and  affidavit  of  service  in  the  absence  of  parties. 
the  conrt  will,  on  proper  application,  give  the  absent  party  leare  to  move  to  dischaige  the 
order. 

This  was  a  motion,  on  the  part  of  the  defendant,  that  a  motion  in 


1 17  Jut.  411 ;   22  Law  J.  Rep.  (n.  s.)  Chanc  707. 
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which  an  order  had  been  made  Iq  the  absence  of  his  counsel,  on 
affidavit  of  service,  restraining  the  defendant  from  interfering  with 
certain  property,  should  stand  over,  the  defendant  undertaking  not  to 
deal  with  the  property  in  the  mean  time. 

A  brief  to  oppose  the  motion  had  been  left  at  the  chambers  of 
counsel  in  Lincoln's  Inn,  but  in  consequence  of  the  sitting  of  the 
court  at  Westminster  it  had  not  been  received  by  him  until  after  the 
order  had  been  made  and  the  plaintiff's  solicitor  had  left  the  court. 

RoUy  for  the  plaintiff. 

Daniel^  for  the  defendant. 

Wood,  V.  C,  said,  that  as  the  order  was  made,  he  could  only  give 
the  defendant  leave  to  move  on  any  day  to  discharge  it. 


Beale  v.  Symonds.^ 

November  24,  December  1  and  2, 1852;  January  27, 1853. 

Escheat  —  Equity  of  Redemption  —  Purchaser  —  OredUors  —  Costs. 

T.  C,  the  executor  of  S.  £.,  purchased  the  eqnity  of  redemption  of  an  estate  for  6151^  sub- 
ject to  a  mortgage  in  fee,  (which  contained  a  power  of  sale,)  to  secore  the  re^yment  of 
800/. ;  this  security  was  transferred  to  Messrs.  A.  and  D.  T.  C.  was  illegitimate.  Bb 
died  unmarried  and  intestate  in  December,  1831.  S.  B.  purchased  the  estate,  whidi,  on 
the  12th  of  August,  1834,  was  conveyed  to  him  in  fee  by  A.  and  D.,  the  mortgagees,  asd 
bv  S.  A.,  the  administratrix  de  bonis  twn  of  S.  E.  The  deed  recited  that  T.  C.  had  par- 
chased  the  estate  in  part  with  the  money  of  S.  E.  T.  B.,  the  purchaser,  died,  and  his 
estate  was  sold  under  tne  direction  of  die  court  Objections  were  taken  to  the  title,  becanae 
the  mortgagees  had  not  executed  their  power  of  sale  under  the  mortgage,  and  because  no 
person  claiming  through  T.  C.  had  conveyed  the  estate  or  was  a  partv  to  the  suit  j  became 
there  was  no  evidence  showing  that  T.  C.  was  illegitimate,  or  that  he  died  without  heirs, 
or  that  he  was  a  trustee  for  S.  E.,  and  if  those  statements  were  true  the  estate  had  escheated 
to  the  crown ;  and  beoiuse,  as  the  equitr  of  redemption  had  not  been  foreclosed,  it  was 
assets  for  the  payment  of  his  debts,  and  this  personal  representative  was  not  before  tlie 
court  The  Master  reported  that  a  good  title  could  not  be  made.  Upon  exceptioiis  to 
his  report :  — 

Edd^  that  the  evidence  of  T.  C.  being  a  mere  trustee  was  not  such  that  a  purchaser  cooM  be 
compelled  to  take  the  title;  that,  assuming  T.  C.  had  a  beneficial  tide,  the  equity  oC 
redemption  had  not  escheated  to  the  crown ;  tiiat,  as  the  equity  of  redemption  might  poari- 
bly  be  assets  for  the  payment  of  the  debts  of  T.  C.  generally  and  on  covenant  no  txtte 
could  be  made  in  the  absence  of  the  legal  personal  representative  of  T.  C.  If  it  could, 
then  mortgagees  having  the  le|?al  estate  might  hold  tne  whole  property  aeainst  creditoii 
dischari^ed  from  the  equity  of  redemption.  The  exceptions  were,  therefore,  overruled; 
but,  as  it  was  on  grounds  different  from  those  on  which  the  Master  had  relied,  witboet 
costs. 

This  cause  came  before  the  court  upon  exceptions  to  the  Master's 
report,  who  found  that  a  good  title  could  not  be  made  to  a  house  and 

1  22  Law  J.  Bep.  (k.  s.)  Chanc  708, 
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premises,  called  Clarence  House,,  in  the  city  of  Gloucester.  The  pre- 
mises were  sold  by  auction  under  a  decree  of  the  court,  and  were 
purchased  by  John  Woodley  Hughes. 

Indentures  of  lease  and  release  were  executed,  bearing  date  respec- 
tively the  11th  and  12tb  of  August,  1834,  the  release  being  made 
between  William  Ainsworth  and  Richard  Detheridge  of  the  first  part, 
Elizabeth  AUard  of  the  second  part,  and  Samuel  Beale  of  the  third 
part,  and  reciting  that  Sarah  Ecklee,  by  her  will,  dated  the  2d 
of  July,  1822,  after  various  devises  and  bequests,  appointed  Thomas 
Cowley  the  sole  executor,  and  that  he  proved  the  same  in  February, 
1824  ;  that,  by  indentures  of  lease  and  release,  dated  the  1st  and  2d 
of  June,  1826,  the  release  being  made  between  William  Rees  of  the 
first  part,  William  Abell  of  the  second  part,  Charles  >  Hough  of  the 
third  part,  Oliver  Chapman  and  Clement  Chadborn  of  the  fourth  part, 
and  John  Chadborn  of  the  fifth  part,  all  the  premises,  including  Cla- 
rence House,^  were  appointed  and  conveyed  by  William  Rees  unto 
and  to  the  use  of  Messrs.  Chapman  and  Clement  Chadborn,  their 
heirs  and  assigns,  by  way  of  mortgage,  to  secure  to  them,  their  heirs 
and  assigns,  the  sum  of  800/.,  with  interest :  and  a  power  was  given 
to  the  mortgagees  authorizing  them  to  sell  the  premises  in  case  de- 
fault was  made  in  payment  of  either  the  principal  or  interest,  or  iany 
part  thereof:  that  by  indentures  of  lease  and  release,  dated  respec- 
tively the  19th  and  20th  of  March,  1830,  the  release  being  made 
between  William  Rees  of  the  first  part,  Henry  Edwards  of  the  second 
part,  James  Abell. of  the  third  part,  and  Thomas  Cowley,  the  younger, 
of  the  fourth  part,  which  recited  that  the  800/.  then  remained  due  to 
Messrs.  Chapman  and  Clement  Chadborn,  and  that  a  sum  of  420/. 
remained  due  to  James  Abell ;  and  that  Thomas  Cowley  had  con- 
tracted with  William  Rees  for  the  purchase  of  the  premises  called 
Clarence  House  for  1,415/.,  subject  to  the  mortgage  for  the  sum  of 
800/. ;  and  that  James  Abell  had  agreed  to  release  the  premises  from 
the  sum  of  420/.  charged  upon  it ;  it  was  witnessed  that,  in  conside- 
ration of  the  800/.  due  to  Messrs.  Chapman  and  Clement  Chadborn, 
and  of  the  616/.  the  residue  of  the  purchase-money  to  the  said  Wil- 
liam Rees  paid  by  Thomas  Cowley  in  full  for  the  purchase-money, 
and  for  nominal  considerations  to  the  other  parties,  all  the  premises 
called  Clarence  House  were  appointed,  granted,  and  released  mito 
and  to  the  use  of  Thomas  Cowley,  his  heirs  and  assigns,  subject  to 
the  mortgage  to  Messrs.  Chapman  and  Clement  Chadborn,  their  heirs 
and  assigns,  for  800/.,  and  the  interest  thenceforth  to  become  due  for 
the  same ;  that  by  indentures  of  lease  and  release,  bearing  date  the 
2d  and  3d  of  February,  1831,  the  release  being  made  between  Messrs. 
Chapman  and  C.  Chadborn  of  the  first  part,  Thomas  Cowley  of 
the  second  part,  and  William  Ainsworth  and  Richard  Detheridge  of 
the  third  part,  in  consideration  of  the  sum  of  800/.,  and  of  a  nominal 
consideration  to  T.  Cowley,  Messrs.  Chapman  and  C.  Chadborn,  and 
also  T.  Cowley,  did  grant,  release,  and  confirm  all  the  premises  called 
Clarence  House  unto  and  to  the  use  of  W.  Ainsworth  EUid  R.  Dethe- 
ridge, their  heirs  and  assigns,  discharged  from  the  proviso  for  redemp- 
tion in  the  indentures  of  the  1st  and  2d  of  June,  1826,  but  subject  to 
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a  proviso  that  if  T.  Cowley,  hia  heirs,  executors,  or  administratoiBy 
should  pay  unto  Messrs.  Ainsworth  and  Detheridge,  their  heirS|  execu- 
tors,  administrators,  or  assigns,  the  sum  of  800/.,  with  interest  after 
the  rate  of  42. 105.  per  cent  per  annum,  thev  would  release  and  con- 
vey the  premises  unto  and  to  the  use  of  T.  Cowley,  his  heirsi  or 
assigns,  or  as  he  should  appoint,  free  from  encumbrances. 

It  was  also  provided  that  Messrs.  Ainsworth  and  Detheridge  might 
sell  the  premises  in  case  default  should  be  made  in  payment  of  the 
principal  or  interest,  or  any  part  thereof.  The  deed  further  recited 
that  T.  Cowley  had  then  lately  departed  this  life,  intestate,  unmar- 
ried, and  without  issue,  and  without  having  fully  administered  the 
goods,  &C.,  of  Sarah  Ecklee,  and  that  on  the  25th  of  January,  1832, 
letters  of  administration  to  Sarah  Ecklee,  with  the  will  annexed,  bad 
been  granted  to  Elizabeth  Allard ;  that  the  6152.  paid  by  T.  Cowlev 
to  W.  Rees  on  the  20th  of  March,  1830,  was  part  of  the  estate  of 
S.  Ecklee ;  and  that  the  purchase  then  made  was  not  for  himself,  bat 
on  behalf  and  as  part  of  her  estate  and  effects,  and  that  the  equity 
of  redemption  was  reserved  to  T.  Cowley,  as  a  trustee  for  the  estate 
of  S.  Ecklee,  though,  either  through  accident  or  neglect,  he  did  not 
execute  any  declaration  of  the  trusts  in  respect  either  of  the  money 
or  of  the  estate ;  that  T.  Cowley,  as  executor  of  S.  Elcklee,  or  her 
estate,  became  indebted  to  Samuel  Beale,  for  professional  business 
done,  and  for  moneys  advanced  and  paid  in  divers  sums ;  and  that 
E.  AUard,  as  the  administratrix  de  bonis  non  of  S.  Ecklee  or  her 
estate  had  become  further  indebted  to  S.  Beale,  for  professional  busi- 
ness, &c.,  and  that  the  sums  together  amounted  to  4002.  and  upwards ; 
that  Messrs.  Ainsworth  and  Detheridge,  under  the  trusts  and  powers 
reserved  to  them  under  the  indenture  of  the  3d  of  February,  1831, 
had,  with  the  consent  of  E.  Allard,  agreed  to  sell  the  premises  to  S. 
Beale,  and  that  8002.  should  be  applied  in  paying  off  tiie  mortgage  to 
Messrs.  Ainsworth  and  Detheridge,  so  that  the  sum  should  not  be 
actually  paid  off,  but  should  remain  a  charge,  by  way  of  mort£;age  on 
the  same  premises,  on  the  same  being  conveyed  to  S.  Beaie ;  and 
that  4002.  the  residue  of  the  purchase-money,  should  be  retained  by 
S.  Beale,  in  fuU  satisfaction  and  discharge  of  the  whole  of  the  debt 
due  to  him  from  the  estate  of  S.  Ecklee.  It  was  then  witnessed  by 
this  release  of  August,  1834,  that  in  pursuance  of  such  contract,  and 
in  consideration  of  such  mortgaged  debt  so  due  and  owing  from  the 
estate  of  S.  Ecklee,  and  so  secured  to  Messrs.  Ainsworth  and  Dethe- 
ridge, which  it  was  declared  should  continue  and  be  a  charge  on  the 
same  estate  from  S.  Beale,  his  heirs  and  assigns,  and  from  which 
8002.  and  all  interest,  Messrs.  Ainsworth  and  Detheridge  released  K 
Allard  and  T.  Cowley,  and  the  estate  of  Sarah  Ecklee,  and  in  con* 
sideration  of  the  4002.,  being  the  residue  of  the  purchase-money 
retained  by  S.  Beale  in  full  of  the  4002.  and  upwards,  due  and  owioff 
to  him,  &c.,  and  from  which  he  released  E.  Allard  and  the  estate  of 
8.  Ecklee,  and  for  a  nominal  consideration,  Messrs.  Ainsworth  and 
Detheridge,  in  pursuance  of  the  trusts  and  powers  vested  in  them 
under  the  indenture  of  February,  1831,  did  bargain,  sell,  and  release, 
and  E.  Allard  did  release,  ratify,  and  confirm  the  house  known  as 
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Clarence  Hoase,  with  the  land,  &c.,  to  hold  the  same  to  S.  Beale,  to 
the  use  of  Messrs.  Ainsworth  and  Detheridge,  their  heirs  and  assigns, 
sabject  to  a  proviso  for  redemption  therein  contained,  on  payment  by 
the  said  S.  beale,  his  heirs,  executors,  administrators,  or  assigns,  of 
the  sum  of  800/.,  with  interest,  after  the  rate  of  4/.  105.  per  cent  per 
annum.  This  deed  also  contained  a  power  authorizing  the  mort- 
gagees  to  sell  the  premises,  in  case  any  default  should  be  made  in 
payment  of  the  8O0L  and  interest 

On  the  14th  of  March,  1836,  S.  Beale  made  his  will,  and  made  a 
general  devise  of  his  estate  to  trustees  to  uses  for  the  benefit  of  his 
daughter  and  her  children;  but  the  trustees,  who  were  also  executors, 
refused  to  act  in  the  execution  of  the  will;  and  the  testator  having 
died  on  the  28th  of  June,  1840,  letters  of  administration,  with  the 
will  annexed,  were  on  the  13th  of  November,  1840,  granted  to  the 
testator's  son,  Thomas  Beale ;  and  on  the  30th  of  December,  1840, 
this  suit  was  instituted  for  the  administration  of  the  testator's  estate; 
and  on  the  21st  of  March,  1860,  an  order  was  made  for  a  sale  of  the 
testator's  estate,  and  John  Wodley  Hughes  became  the  purchaser  of 
the  premises  called  Clarence  House.  Objections  were  taken  to  the 
title,  because  the  indenture  of  the  12th  of  August,  1834,  did  not  con- 
tain a  good  execution  of  the  power  of  sale  given  to  Messrs.  Ains- 
worth and  Detheridge  by  the  indenture  of  the  3d  of  February,  1831, 
and  because  neither  the  heir  at  law,  devisee,  nor  other  person  claim- 
ing through  T.  Cowley  was  a  party  to  the  indenture  ot  the  12th  of 
August,  1834,  nor  was  any  such  person  a  party  to  the  suit  or  a  con- 
veying party  to  the  purchaser ;  that  it  did  not  sufficiently  appear  that 
T.  Cowley  was  illegitimate,  or  that  he  died  without  an  heir ;  that 
there  was  nothing  to  show  that  T.  Cowley  was  a  trustee  of  the  pre- 
mises, or  that  the  purchase-money  formed  a  part  of  the  estate  of  S. 
Ecklee ;  that  if  T.  Cowley  died  without  an  heir  the  crown  had  a  title 
to  the  estate,  or  the  equity  of  redemption,  and  was  not  a  party  to  the 
suit ;  and  that  the  equity  of  redemption  in  the  estate  had  never  been 
foreclosed,  and  was  assets  for  the  discharge  of  the  unpaid  debts  of 
T.  Cowley,  whose  personal  representative  was  not  before  the  court 

Upon  a  reference  to  the  Master,  he  certified  that  a  good  title  could 
not  be  made.  The  vendor  excepted  to  the  report,  because  the  Master 
bad  not  found  that  a  good  title  could  be  made. 

Roupell  and  Shapter^  in  support  of  thp  exceptions. 

Burgess  v.  Wheatey  1  Eden,  210, 256 ;  s.  c.  1  W.  Black.  123 ;  FatX}- 
cet  V.  Lowiher,  2  Ves.  sen.  300, 304 ;  WaUcer  v.  Dewne,  2  Ves.  jun.  170 ; 
Williams  v.  Lord  LonsdaUy  3  Ves.  752 ;  Taylor  v.  Hdygarihy  14  Sim. 
8 ;  ViscoufU  Doume  v,  Morris,  3  Hare,  394 ;  PawleU  v.  The  Attorney- 
Oeneralj  Hardr.  465;  Onslow  v.  Wallis,  1  Mac.  &  G.  506;  s.  c.  1 
Hall  &  Tw.  513 ;  16  Sim.  483;  Davalt  v.  The  New  River  Compamy, 
3  De  Gex  &  Sm.  394 ;  Jones  v.  Jones,  9  Sim.  633 ;  Wilmot  v.  Pike,  5 
Hare,  14 ;  Sugd.  Ven.  &  Pur.  s.  14,  p.  283,  ed.  1851 ;  ParroU  v.  Sweet- 
land,  3  Myl.  &  K.  655 ;  Hodgson  v.  Earl  Powis,  12  Beav.  392 ;  Black- 
bum  ▼.   hmith,  2  Exch.  Rep.  783;  Morley  v.  Cook,  2  Hare,  106; 
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Blakolw  V.  LawSy  2  Hare,  40 ;  Head  v.  Lord  Tet/nhanij  1  Cox,  57 ; 
Cope  V.  Cope,  5  Car.  &  P.  604 ;  s.  c.  1  Moo.  &  B-  269. 

Lloyd  and  Hoarey  for  J.  W.  Hughes,  the  porehaaer.  Boffers  v. 
Maule,  3  You.  &  C.  Exch.  74 ;  Middleton  v.  Spicer,  1  Bro.  C.  C.  201, 
204;  Gordon  v.  Gordon^  3  Swanst  400,  469;  Co.  Lit  215,  6.; 
Hobson  V.  Belly  2  Beav.  17;  The  AUomey- General  v.  Sudellj  Prec. 
Chanc.  214 ;  Stapylton  v.  Scotty  16  Ves.  272 ;  Earl  Lincoln  v.  Arce- 
deckney  1  Coll.  98, 102 ;  Sloper  v.  Fishy  2  Ves.  &  B.  145 ;  Blasse  v. 
Lord  ClanmorriSy  3  Bllgh,  62. 

Eoupelly  in  reply. 

The  Master  of  the  Rolls.  The  question  is,  whether  a  good 
title  is  shown  by  the  vendor.  If  determined  in  the  negative,  the 
whole  matter  is  disposed  of;  but  if  a  good  title  is  shown,  then  the 
question  arises  when  it  was  first  shown.  In  1830  W.  Rees  sold  the 
messuage  in  question  to  Thomas  Cowley,  the  younger,  for  1,415^  of 
which  oOOL  was  to  be  retained  to  pay  off  a  mortgage  in  fee  of  the 
messuage  made  to  Messrs.  Chapman  and  Chadborn.  In  other  words, 
the  equity  of  redemption,  subject  to  that  mortgage,  was  sold  to  T. 
Cowley  for  615/.  In  February,  1831,  the  mortgage  of  SOOi  was 
transferred  by  Messrs.  Chapman  and  Chadborn,  who  were  paid  o^ 
to  Messrs*  Ainsworth  and  Detheridge,  who  became  the  mor^agees, 
with  a  power  of  sale,  and  in  whom  the  legal  estate  was  then  vested. 
T.  Cowley  was  the  executor  of  Sarah  Ecklee,  and  he  died  intestate 
in  December,  1831.  On  the  12th  of  August,  1844,  an  indenture  was 
executed,  .under  which  it  is  alleged  that  Samuel  Beale,  the  testator, 
became  the  absolute  owner  of  the  messuage ;  and  the  question  is, 
whether  any  person  claiming  by,  through,  or  under  T.  Cowley,  could 
make  any  claim  to  this  property ;. if  no  such  claim  exists,  it  is  not 
disputed  that  a  good  title  could  be  made  under  Samuel  Beale.  The 
indenture  of  the  12th  of  August,  1834,  is  made  between  the  mortga- 
gees, Messrs.  Ainsworth  and  Detheridge,  of  the  first  part,  Elizabeth 
Allard,  the  administratrix  de  bonis  non  of  the  estate  and  effects  of 
Sarah  Ecklee,  left  unadministered  by  Thomas  Cowley,  of  the  second 
part,  and  Samuel  Beale  of  the  third  part  It  recites,  amongst  other 
things,  the  will  of  Sarah  Ecklee,  and  that  Thomas  Cowley  was  the 
sole  executor  thereof;  that  he  had  died  intestate,  and  that  the  6152. 
paid  by  T.  Cowley,  in  February,  1851,  was  not  his  proper  money, 
but  that  the  purchase  was  made  on  behalf  of,  and  with  part  of  the 
money  belonging  to,  the  estate  of  Sarah  Ecklee  ;  and  further,  that 
by  Occident  or  neglect  he  did  not  in  his  lifetime  execute  any  declara- 
tion of  trust  The  indenture  then  proceeds  to  convey  the  prop^iybj 
the  parties  of  the  first  and  second  parts  to  S.  Beale. 

It  is  contended  for  the  vendors,  first,  that  there  is  distinct  evidence 
that  T.  Cowley  was  a  trustee  having  no  beneficial  interest  in  the  pro- 
perty, in  which  case  no  conveyance  is  required  from  him,  or  firom  any 
person  claiming  under  him,  as  the  interest  which  he  had,  whether 
beneficial  or  nominal,  was  merely  equitable,  as  there  is  no  doubt  or 


Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1853.  511 

Beale  v,  Symonds. 

-  ■  w 

dispute  but  that  the  legal  estate  had  been  duly  vested  in  Messrs* 
Chapman  and  Chadborn,  and  by  them  conveyed  to  Messrs.  Ains- 
worth  and  Detheridge,  who  afterwards,  in  1834,  conveyed  it  to  S. 
Beale,  the  testator.  If  the  evidence  is  not  sufficient  to  prove  that  T. 
Ck)wley  was  a  trustee,  then  it  is  submitted  that  there  is  evidence  that 
he  was  an  illegitimate  son,  and  that  he  died  unmarried,  and  without 
heirs ;  and  it  is  contended  that  even  if  he  had  any  beneficial  interest, 
it  was  extinguished  at  his  death,  inasmuch  as,  by  the  principles  esta- 
blished in  Burgess  v.  Wheatey  there  can  be  np  escheat  of  an  equity  of 
redemption  to  the  crown. 

On  the  first  point,  evidence  is  produced  to  induce  a  conclusion  that 
the  recital  in  the  indenture  of  August,  1834,  is  correct,  and  that  T. 
Cowley  had  no  beneficial  interest  in  the  property.  It  consists  of  two 
receipts,  dated  the  11th  of  February,  1831,  signed  by  Mr.  Chadborn, 
the  mortgagee :  one  acknowledging  the  receipt  of  37L  6s.  6c{.,  interest 
due  on  the  mortgage  to  Chapman  and  himself  from  T.  Cowley,  as 
executor  of  Sarah  Ecklee,  and  the  other  of  14t  from  T.  Cowley,  in 
the  same  character,  for  the  amount  of  Mr.  Chadborn's  bill  of  costs  on 
the  transfer  of  the  mortgage:  —  an  account  kept  by  T.  Cowley,  in 
which  he  charges  against  Sarah  Ecklee's  estate  the  payment  in  March 
of  64i.  10^.  to  Abell,  who  was  the  solicitor  of  William  Rees,  the 
mortgagor:  —  a  pocket  book  of  T.  Cowley,  in  which  is  an  entry  of 
this  payment  of  64Z.  10^.  to  Mr.  Abell,  and  the  second  declaration  of 
Adwin  Allard,  a  nephew  of  Sarah  Ecklee,  and  a  legatee  under  her 
will,  who  alleges  that  the  house  was' bought  from  W.  Rees  to  pay 
a  debt  due  for  bricks  to  Sarah  Ecklee,  and  that  S.  Beale,  the  testator, 
and  subsequent  purchaser  of  the  property,  was  the  solicitor  of  the 
mortgagee  in  possession,  and  duly  accounted  for  the  rents  to  Eliza- 
beth AUard,  the  administratrix  4e  bonis  non  of  Sarah  Ecklee's  estate, 
but  all  which  accounts  have  been  destroyed. 

This  evidence  induces  me  to  think  it  highly  probable  that  T.  Cow- 
ley had  no  beneficial  interest  in  the  property,  and  that  he  was  a  mere 
trustee  for  the  persons  interested  under  Sarah  Ecklee's  will ;  still  it  is 
not  sufficiently  clear  and  distinct  to  justify  the  court  in  compelling  a 
purchaser  to  take  a  title  depending  on  it  alone.  I  am,  therefore,  com- 
pelled to  consider  the  other  questions  arising  in  this  case.  On  the 
next,  which  seems  to  have  been  the  only  other  question  argued  before 
the  Master,  even  if  T.  Cowley  had  any  beneficial  interest  in  the  pro- 
perty, no  escheat  took  place  and  no  interest  belonging  to  him  became 
vested  in  the  crown ;  and  if  the  case  rested  there  I  should  entertain 
no  difficulty  in  concurring  with  the  excepting  party,  and  in  determin- 
ing that  a  good  title  could  be  made.  That  T.  Cowley  was  an  iUe- 
ffitimate  son  is  established  by  the  entries  in  the  parochial  register, 
first  of  his  baptism,  on  the  13th  of  June,  1792,  and  next  of  the  mar- 
riage of  his  parents,  on  the  11th  of  July  following.  This  is  corrobo- 
rated by  the  entry  of  his  baptism,  which  states  him  to  be  the  illegiti- 
mate son  of  Francis  Palfrey,  and  by  the  evidence  of  Margaret  Arm- 
strong, which  is  distinct.  It  is  also  proved  that  he  died  without  issue 
and  without  heirs.  Was,  then,  the  beneficial  mterest  (if  any)  which 
be  had  in  this  property  extinguished  by  his  death  so  far  as  regards  the 
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crown  ?  That  interest  was  the  right  to  an  equity  of  redemption  in 
the  freehold  messuage,  subject  to  a  mortgage  in  fee  vested  in  Messrs. 
Ainsworth  and  Detheridge.  Could  the  crown  take  any  such  interest 
by  way  of  escheat?  Whether  trust  estates  could  escheat  to  the 
crown  was  originally  a  question  of  great  nicety;  it  was  determined 
after  most  elaborate  investigation  and  argument  in  Burgess  v.  Wkeate^ 
and  unless  that  case  can  either  be  distinguished,  or  has  been  shaken 
by  subsequent  authority,  it  must  govern  this  case.  That  case  related 
to  a  trust  and  not  an  equity  of  redemption.  But  there  is  no  reason 
why  an  equity  of  redemption  should  be  held  to  escheat  to  the  crown 
which  would  not  apply  equally  to  a  trust  The  principle  is,  that 
neither  the  crown  nor  the  lord  can  enter  or  seize  where  there  is  a  legal 
title  in  possession  ;  the  right  to  the  service  of  the  tenant  in  posses- 
sion being  all  that  the  crown  or  the  lord  can  of  right  require.  Many 
cases  point  out  distinctions  between  a  mere  trust  estate  and  an  equity 
of  redemption ;  yet,  as  regards  the  right  of  the  crown  or  the  lord, 
which  may  accrue  by  escheat,  the  strict  analogy  between  them  is  ac- 
knowledged by  the  three  judges  who  delivered  their  opinions  in  that 
case.  They  agreed  in  this  respect,  though  they  differed  in  tbeir 
conclusion ;  and  Sir  T.  Clarke,  M.  R.,  and  Lord  Henlev,  then  Lord 
Keeper,  differing  in  this  respect  from  Lord  Mansfield,  distinctly  ex- 
press their  opinions  that  in  such  a  case  there  would  be  no  escheat  to 
the  crown.  This  case  has  been  the  subject  of  comment  and  discus- 
sion and  of  much  difference  of  opinion,  but  it  has  been  treated  as 
law  in  every  subsequent  case. 

In  Taylor  v.  Haygarthy  Sir  L.  Shadwell  said,  "  whatever  opinion 
might  have  been  originally  entertained  about  Burgess  v.  Wkeate^  it 
has  remained  unreversed  for  more  than  eighty  years,  and  consequently 
it  must  be  considered  as  binding  upon  the  court"  The  same  princi- 
ple was  acted  upon  in  Davall  v.  The  New  Biver  Compamyj  and  it 
has  been  recognized  in  other  cases.  Viscouni  Downe  v.  Morris^  alone 
appears  to  militate  against  Burgess  v.  Wheaie ;  and  if  followed  it 
would  affect  or  qualify  that  decision,  unless  it  meant  merely  to  esta- 
blish the  proposition,  which  would  be  new,  namely,  that  if  a  term  of 
years  is  vested  in  a  termor,  and  subject  to  that  term  the  reversion  in 
fee  is  vested  in  another,  if  the  termor  should  mortgage  his  term  and 
die  without  heirs  and  next  of  kin,  then  that  in  every  such  case  the 
reversioner  of  the  fee  would  be  entitled  to  redeem  the  mortgage  of 
the  term.  The  Vice-Chancellor,  however,  in  deciding  that  case,  ex- 
pressly admits  the  authority  of  Burgess  v.  WkeaUy  and  considers  that 
it  did  not  affect  the  case  then  before  him.  The  case  of  Burgtss  v. 
Wheate^  therefore,  is  not  only  not  touched  but  confirmed  by  the  sub- 
sequent decisions :  it  governs  this  case ;  and  consequently  there  was 
no  escheat,  and  no  difficulty  from  any  claim  of  the  crown  can  arise 
to  invalidate  the  title  of  the  testator. 

But  the  next  difficulty  which  struck  me  is,  whether  the  title  of  the 
mortgagees  can  be  considered  as  equally  good  against  the  orediton 
of  Thomas  Cowley;  in  other  words,  whether,  if  Thomas  Cowley 
was  benefidally  entitled  to  the  equity  of  redemption,  that  interest  did 
not  on  his  death  become  assets  for  the  payment  of  bis  debts,  and 


Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1863.       613 


Soath  Torkflhire  Bailwaj  and  Birer  Dan  Co.  v.  Great  Northern  Bailwajr  Ck>. 

whether  a  creditor  of  Thomas  Cowley  might  not  obtain  letters  of 
administration  to  his  estate  and  redeem  the  mortage  vested  in 
Messrs.  Ainsworth  and  Detheridge.  Thomas  Ck)w&y  died  on  the 
20th  of  December,  1831,  upwards  of  twenty-one  years  since ;  and 
though  all  ordinary  debts  would  be  barred,  a  debt  or  covenant  not 
yet  broken  ma^  €urise  or  may  have  arisen  at  this  moment.  It  is  with 
regret  that  I  give  way  to  such  an  objection,  which  in  the  present  case 
is  certainlv  shadowy ;  but  I  cannot  hold  that  a  good  title  can  be 
made,  in  the  absence  of  the  concurrence  of  the  legal  personal  repre-  ' 
sentative  of  Thomas  Cowley,  without  affirming,  as  a  distinct  propo- 
sition, that  the  mortgagees,  having  the  legal  estate,  could  hold  the 
whole  property  discharged  from  the  equity  of  redemption  against  the 
creditors  of  Thomas  Cowley.  There  is  nothing  in  Burgess  v. 
Wheate  to  countenance  such  a  proposition;   on  the  contrary,  the 

S'  dges  guard  against  establishing  the  title  of  the  trustees.  Sir  T. 
arke  observes,  that  if  it  was  necessary  for  them  to  come  into  equity 
to  assert  any  title,  they  would  derive  no  assistance.  In  the  present 
case,  the  affirmance  of  such  a  principle  might  probably  be  produc- 
tive of  no  injury ;  but,  if  once  established,  it  would  applv  to  a  case 
\vhere  the  property  mortgaged  was  ten  times  the  value  of  the  mort- 
gage upon  it,  and  the  mortgagor  left  debts  far  exceeding  the  amount  of 
the  mortgage.  It  would  work  a  gross  injustice  if  the  law  were  that 
the  death  without  heir  of  a  man  living  on  his  estate  and  contracting 
several  debts,  one  of  which  alone  is  secured  by  mortgage  of  his  pro- 
perty, should  give  the  whole  estate  to  that  mortgage  creditor  —  in 
value  far  exceeding  the  amount  for  which  he  had  contracted  —  and 
deprive  all  the  other  creditors  of  the  means  of  getting  payment.  I 
cannot  determine  that  a  good  title  has  been  shown  to  this  properly 
without  affirming  that  proposition,  which  is  contrary  both  to  princi- 
ple and  authority.  I  must,  therefore,  affirm  the  Master's  report,  and 
disallow  the  exceptions.  As,  however,  the  ground  upon  which  I  pro- 
ceed differs  from  that  on  which  the  Master  came  to  his  conclusion, 
and  as  I  differ  from  the  Master  on  that  conclusion,  I  must  overrule 
the  exceptions,  without  costs. 


The  South  Yorkshire  Railway  and  River  Dun  Company  v.  the 
Great  Northern  Railway  Company. 

February,  15, 16,  and  17,  1853. 

Haihoays   Clauses   Consolidation    Act — Contract   between   Railway 
Companies  for  the  use  by  one  of  the  Line  of  the  other. 

A  railway  company  contracted  with  another  that  the  first  should  have  the  use  of  the  line  d 
the  latter  for  a  term  certain  at  stated  tolls,  according  to  the  tonnage  carried }  and  it  was 

^  28  Lftw  J.  Bep.  (n.  s.)  Chanc.  761. 
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agreed  that  these  tolls  should  be  charged  on  the  tolls  and  dues  of  the  compan  j  who  had 
the  use  of  the  line\  and  that  upon  non-payment  the  other  company  might  take  and  im- 
pound such  tolls  and  dues,  and  deal  with  the  same  in  the  same  way  as  with  distresses  for 
rent  On  a  bill  filed  to  restrain  the  company  who  had  the  use  of  the  line  from  diridhig 
their  funds  among  their  ^  shareholders,  by  way  of  dividend,  until  the  debts  alleged  to  be 
due  to  the  other  company  were  paid : — 

Held,  that  the  court  would  not  interfere  by  way  of  injunction,  but  left  the  plaintUEi  to  pro- 
ceed by  action  or  distress  as  they  might  be  aavised,  the  remedy  of  the  pUintiffii  being  at 
law. 

Sewble,  that  a  railway  company  cannot  legally«or  equitably  mortgage  its  undertaking  with- 
out the  authority  of  parliament. 

SemUey  that  such  an  agreement  is  not  a  contract  for  the  use  of  a  line,  nor  for  an  apportioo- 
ment  of  tolls  within  the  87th  section  of  the  Railways  Clauses  ConsolklMion  Ao,  8  Viet 
c.20. 

From  the  bill,  the  statements  of  which  so  far  as  they  are  incor- 
porated in  this  report  were  admitted  by  the  answer,  it  appeared  thai 
m  the  year  1847  the  South  Yorkshire,  Doncaster,  and  Goole  Railway 
Company  was  incorporated  for  making  a  railway  from  the  Sheffield, 
Rotherham,  Barnsley,  Wakefield,  Huddersfield,  and  Goole  Railway, 
near  Barnsley,  to  unite  with  the  Great  Northeifn  Railway  near  Don- 
caster.  In  1850  the  first  named  company  was  altered,  and  other 
companies  and  undertakings  were  incorporated  with  it,  and  it  was 
called  the  South  Yorkshire  Railway  and  River  Dun  Company,  and 
now  consists  of  several  railways  and  of  several  canals;  the  former 
intersects  and  penetrates  the  South  Yorkshire  coalfield,  and  is  the 
principal  channel  by  which  the  coal  from  that  field  is  brought  into 
consumption.  The  Great  Northern  Railway  forms  the  principal  con- 
nexion between  the  South  Yorkshire  line  and  other  parts  of  the 
country,  and  is  the  principal  channel  by  which  the  South  Yorkshire 
Company's  traffic  is  carried  to  distant  parts.  The  Great  Northern 
Company  are  subscribers  to  the  South  Yorkshire  Company,  and  in 
1849  an.  agreement  was  entered  into  between  them  for  the  passage  of 
engines  and  carriages  of  the  South  Yorkshire  Company  over  and 
along  portions  of  the  Great  Northern  line,  and  vice  versd.  In  1851 
the  Great  Northern  Company  completed  their  line  to  London,  and 
commenced  the  business  of  supplying  London  and  other  southern 
parts  with  coal.  Negotiations  were  then  entered  into  between  the 
two  companies  for  the  carriage  of  this  coal  traffic  over  the  Sonth 
Yorkshire  line,  and  for  the  transfer  of  the  latter  lines  to  the  Great 
Northern  Company,  if  the  authority  of  parliament  could  be  obtained. 
Upon  this  a  deed  was  entered  into,  dated  the  26th  of  February,  1852, 
in  which,  aUer  stating  by  way  of  recital  various  matters,  and  stating 
that  the  Great  Northern  Company,  being  unable  to  determine  on  any 
fixed  rate  of  toll,  had  agreed  to  enter  into  the  contract  after  mentioned 
for  the  purpose  of  coal  traffic,  on  payment  of  such  fluctuating  tolls  as 
after  mentioned,  "  It  was  then  mutually  covenanted,  and  agreed  be- 
tween the  South  Yorkshire  Railway  and  River  Dun  Company,  (the 
plaintiffs,)  their  successors  and  assigns,  and  the  Great  Northern  Bail- 
way  Company,  (the  defendants.)  their  successors  and  assigns,  first, 
that  the  defendants  should  and  might,  at  all  times  thereafter,  during 
the  term  of  twenty-one  years,  to  commence  and  be  computed  from  the 
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Ist  of  July,  1851,  pass,  go,  and  remain,  and  have  full  and  free  ingress^ 
egress,  and  regress  into,  over,  upon,  and  out  of  the  railways,  and  have 
the  free  use  of  all  the  works  and  conveniences  of  the  plaintiffs,  and 
every  or  any  part  thereof,  with  all  engines,  wagons,  or  other  car- 
riages, officers,  servants,  and  workmen  necessary  for  the  purpose  of 
carrying  coal ;  secondly,  that  such  passage  of  the  defendants  over  or 
along  the  said  railways  of  the  plaintiffs,  and  the  use  of  their  works 
and  conveniences,  should  be  had  and  made  on  payment  of  such  tolls, 
and  under  such  restrictions  and  conditions  as  were  thereinafter  spe- 
cified, and  which  had  been  mutually  agreed  upon  between  the  said 
companies,  that  is  to  say,  when  and  so  long  as  the  quantity  of  coal 
carried  over  or  upon  the  said  undertaking  of  the  plaintiffs,  or  any  part 
thereof,  to  the  Great  Northern  Railway,  and  thence  south  of  Doncas- 
ter  on  the  main  line,  or  south  of  Misterton  on  the  loopline  of  the 
said  Great  Northern  Railway,  together  with  the  quantity  of  coal  car- 
ried over  or  upon  the  said  undertaking,  or  any  part  thereof,  by  or  for 
the  defendants,  or  by  or  for  any  corporation  or  person,  under  or  by 
virtue  of  any  arrangement  or  agreement  with,  or  by  permission  of,  the 
defendants,  to  any  railway  other^than  the  Ghreat  Northern  Railway,  for 
transit  to  the  South  of  Sheffield  or  Rotherham,  should  not  amount  to 
126,000  tons  in  any  period  of  six  calendsur  months,  commencing  upon 
and  with  any  1st  of  July  or  1st  of  January,  and  terminating  upon  any 
Slst  of  December  or  30th  of  June,  during  the  continuance  of  the  said 
term  of  twenty-one  years,  and  the  first  of  such  periods  to  commence 
with  the  1st  of  July,  1851 ;  then  the  defendants  should  pay  to  the 
plainti£&  such  toll  for  such  period  of  six  calendar  months  as  would, 
with  anv  clear  profits  which  might  be  made  by  the  plaintiffs,  from 
their  undertaking  for  the  same  period,  after  the  payment  of  all  annual 
or  half-yearly  charges  for  interest  or  other  outgoings,  and  all  expenses 
of  management  or  otherwise,  be  sufficient  to  enable  the  plainti&  to 
pay  such  dividends  as  might  at  any  time  during  such  period  of  six 
calendar  months,  be  or  become  payable  upon,  or  in  respect  of,  any 
guaranteed  or  preference  stock  .or  shares  of  the  plaintiffs,  already 
issued,  or  thereafter  to  be  issued  with  the  knowledge  and  consent  of 
the  defendants,  and  also  a  clear  net  dividend  at  the  rate  of  dL  per 
cent  per  annum,  for  such  period  of  six  calendar  months,  upon  the 
ordinary  capital  stock  or  shares  for  the  time  being  of  the  plaintiffs, 
then  called  up,  or  thereafter  to  be  called  up,  with  the  consent  of  the  ^ 
defendants ;  and  when  and  so  long  as  the  quantity  of  coal  so  carried 
in  any  such  periodof  six  calendar' months,  as  aforesaid,  should  amount 
to  any  of  the  respective  quantities  thereinafter  mentioned,  and  should 
not  amount  to  the  quantity  next  succeeding  such  quantity  in  the  order 
thereinafter  contained,  then  the  defendants  should  pay  to  the  plain- 
tiffs such  toll  for  such  passage  for  such  period  of  six  ccdendar  months 
as  would,  with  any  such  clear  profits  as  aforesaid,  be  sufficient  to 
enable  the  plaintiffs,  from  time  to  time  and  at  all  times,  to  pay  any 
dividends  which  might,  for  the  time  being,  become  payable  upon  or 
in  respect  of  any  such  guaranteed  or  preference  stock  or  shares  of  the 
plaintifTs  as  aforesaid,  and  also  a  clear  net  dividend  on  such  ordinary 
capital  stock  or  shares  for  the  time  being  of  the  plaintife  as  aforesaid, 
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at  the  respective  rates  thereinafter  mentioned,  that  is  to  say.'f  Then 
followed  the  amoants  of  toll  according  to  larger  quantities  of  ooal  to 
be  carried ;  and  then  the  deed  provided,  <<  Nevc»rtheiess,  that  when 
once  the  defendants  should  have  become  liable  to  pay  to  the  plaintiA 
such  toll  for  such  passage  as  aforesaid  for  any  such  period  of  six 
calendar  months  as  aforesaid  as  would  with  anv  such  dear  profits,  and 
after  payment  of  such  expenses  as  aforesaid,  be  sufficient  to  enable 
the  plaintiffs  to  pay  such  dividends  upon  guaranteed  or  preference 
stock  of  the  plaintilb  as  aforesaid,  and  a  net  dividend  upon'  the  ordi- 
nary capital  stock  or  shares  of  the  plaintiffs,  not  exceeding  the  rate  of 
AL  lOs.  per  cent  per  annum,  for  any  such  period  of  six  calendar 
months,  then  and  from  thenceforth  the  toll  to  be  paid  by  the  defend- 
ants to  the  plaintiffs  for  such  passage  as  aforesaid,  should  never, 
under  any  circumstances,  recede  nor  be  less  for  any  subsequent  period 
of  six  calendar  months  as  aforesaid  than  such  toll  as  would,  wiUi  anv 
such  clear  profits,  and  after  payment  of  such  expenses  as  aforesaid, 
be  sufficient  to  enable  the  plaintiffs  to  pay  such  dividends  upon  guar- 
anteed or  preference  stock  as  aforesaid,  and  also  a  net  dividend  upon 
the  ordinary  capital  stock  or  shares  of  the  plaintiffis,  after  the  highest 
rate  of  such  last  mentioned  dividend,  not  exceeding  the  rate  of  4t  Ids. 
per  cent  per  annum,  for  any  period  of  six  calendar  months,  which  the 
defendants  should  have  theretofore  become  liable  to  pay  to  the  plain- 
tiflb,  by  virtue  of  the  said  agreement,  notwithstanding  the  diminution 
to  any  extent  in  any  succeeding  period  of  six  calendar  months  in  the 
quantity  of  coals  regulating  the  toll  to  be  paid  as  aforesaid.'' 

The  seventh  clause  of  the  deed  declared  that  ^such  toll  should  be 
a  chaise  upon  the  tolls  and  dues  of  the  defendants,  and  that  if  the 
said  tolls  should  be  in  arrear  for  twenty-one  days  after  the  same  ahould 
become  payable  as  aforesaid,  the  plaintiffs  should,  in  addition  to  all 
other  legal  and  equitable  rights  and  remedies  for  enforcing  the  same, 
have  power  to  distrain  any  of  the  engines,  carriages,  plant,  stoclc, 
goods,  chattels,  and  things  of  or  belonging  to  the  defendants  upon 
the  said  undertaking  of  the  plaintiffs,  for  the  amount  of  the  said  tdl 
which  might  be  in  arrear  and  unpaid,  together  with  lawful  interest 
thereon,  and  all  costs,  damages,  and  expenses  which  might  be  occa- 
sioned by  the  non-payment  thereof,  and  to  take,  hoU,  and  impound 
any  distress  or  distresses  found  thereon,  and  to  deal  with  the  same  in 
all  respects  in  like  manner  as  they  might  take,  hold,  impound,  and 
deal  with  any  distress  or  distresses  for  rent  in  arrear." 

The  bill  then  alleged  a  certain  amount  of  tolls  to  be  due,  and 
pmyed  an  injunction  against  the  payment  of  any  dividends  until  the 
amount  was  paid.  The  motion  was  heard  befcnre  Vioe-Chancelkr 
Stuart,  who,  without  hearing  the  counsel  for  the  defendants,  refnsed 
the  motion.  The  present  was  an  appeal  motion  from  the  order  made 
by  his  Honor,  and  it  asked  that  the  order  of  the  Vice-Cbanodlor 
lefosing  the  plaintiff'  motion  for  the  injunction  might  be  discharged, 
and  that  the  defendants,  their  directors,  treasurer,  bankers,  and  agents, 
might  be  restrained  from  declaring  or  paying  any  dividends,  or  dividing 
or  appropriating  any  of  their  funds*  or  moneys  towards  paying  any 
dividend  among  their  shareholders,  unless  and  until  the  defendants 
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have  p^d  the  amount  stated  by  the  bill  to  be  due  to  the  plaintiffs  for 
tolls,  and  might  be  restrained  from  withholding  or  delaying  payment, 
on  any  pretext  whatever,  of  the  same  tolls.  The  answer  said  that 
the  agreement  was  executed  under  the  common  seal  of  the  two  com- 
panies at  the  time  of  the  date  thereof,  ^  but  we  are  advised  that  the 
same  was  not  duly  executed,  inasmuch  as  the  plaintiffs  and  the 
defendants  had  no  authority  or  power  to  make  such  an  agreement 
before  the  passing  of  the  said  act  authorizing  the  same,  and  the  same 
has  never  been  adopted  by  the  defendants'  company  in  the  manner 
provided  bv  the  said  act,  as  the  only  way  in  which  such  agreement 
can  be  made  valid." 

Sir  FUzroy  Kelly^  Malins^  FoUet^  and  W.  J.  Bovilly  were  for  the 
appellants,  and  contended,  among  other  arguments,  that  the  agree- 
ment was  not  void,  for,  by  the  87th  section  of  the  act  8  Vict.  c.  20, 
the  plaintiffs'  company  were  enabled  to  make  an  agreement  for  the 
use  of  their  line  on  payment  of  tolls  under  such  restrictions  and  con- 
ditions as  might  be  mutually  agreed  upon,  and  that  here  the  payments 
agreed  upon  were  in  the  nature  of  tolls. 

[  Knight  Bruce,  L.  J.  I  suppose  no  one  will  dispute  that  if  there 
id  not  a  charge  upon  the  tolls  there  is  an  end  of  the  greater  part  of 
the  motion.  What  can  there  be  to  prevent  the  bringing  of  an  action? 
Is  it  within  the  power  of  a  railway  company  to  make  an  equitable 
mortgage  of  its  undertaking?] 

It  is  not  disputed  that,  unless  the  plaintiffs  have  a  lien,  they  have 
nothing  to  support  their  motion ;  but  they  say  there  is  an  express  lien 
in  a  court  ot  equity  on  the  tolls  of  the  Great  Northern  Company. 
They  say,  that  although  there  is  nothing  in  their  way  to  prevent  the 
bringing  of  an  action,  they  ought  not  to  be  sent  to  law,  where  the 
Great  Northern  Company  will  have  every  opportunity  of  wearing 
out  the  purse  and  the  patience  of  the  South  Yorkshire  shareholders. 
Whether  or  not  a  company  can  make  an  equitable  mortgage,  they 
say  that  here  there  is  a  binding  contract,  giving  a  valid  charge  on  the 
toUs  of  the  Great  Northern  Company  for  the  due  payment  of  the 
tolls  of  the  plaintiffs'  company  in  the  shape  of  these  payments. 
Were  an  action  brought  and  a  verdict  obtained,  the  judgment  would 
not  give  the  South  Yorkshire  Company  a  lien  on  the  toUs,  and  even 
in  the  present  amended  state  of  the  law  the  Great  Northern  Com- 
pany might  delay  the  day  of  payment  probably  for  no  less  than  two 
years  by  vmi  of  error,  carried  ultimately  to  the  House  of  Lords. 
jBven  if  the  plaintiffs  were  to  distrain  and  take  the  engines  and  plant 
of  the  delinquent  company,  that  distress  would,  like  any  other,  be 
liable  to  replevin,  and  the  delay  would  be  a^  great  as  in  an  action. 
It  was  against  equity  and  a  good  conscience  that  the  Great  Northern 
Company  should  be  allowed  to  divide  money  they  owed  to  the  South 
Yorkshire  Company,  as  dividends  among  their  own  shareholders, 
without  satisfying  so  just  a  demand.  The  learned  counsel  relied 
upon  the  observations  of  Lord  St  Leonards  in  Hawkes  v.  The  East- 
em  CaufUies  Railway  Oompa/nyy  1  De  G.  M.  &  G.  737;  s.  c.  16  Eng. 
Eep.  358,  as  applicable  to  the  present  case,  and  insisted  that  the 
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before-mentioned  clause  of  the  statute  of  the  8  Vict  c.  20,  gave  .power 
to  agree  for  an  apportionment  and  division  of  tolls  between  the  two 
companies,  and  that  the  present  agreement  amounted  to  an  execution 
by  the  plaintiffs  and  the  defendants  of  such  a  contract 

The  Solicitor^  General^  Wigramy  and  Denison^  for  the  defendants, 
were  not  called  upon. 

Knight  Bruce,  L.  J.  This  is  not  the  hearing  of  the  cause,  which, 
probably,  is  not  yet  ripe,  for  hearing.  The  case  comes  before  as  in 
consequence  of  the  refusal  of  one  of  the  Vice-Chancellors  to  accede 
to  an  interlocutory  application  for  an  injunction :  that  interlocutory 
application  being  now  renewed  before  us.  The  injunction  sought  is 
this,  that  the  defendants,  the  Great  Northern  Railway  Company,  the 
directors,  treasurer,  bankers,  ^nd  agents,  may  be  restrained  from  de- 
claring or  paying  any  dividend,  or  dividing  or  appropriating  any  of 
their  funds  or  moneys  in  or  towards  the  payment  of  any  dividend,  or 
80  as  to  render  such  funds  or  moneys  liable  to  the  payment  of  any 
dividend,  to  or  among  the  shareholders  of  the  defendants,  unless  and 
until  the  defendants  have  paid  the  amount  by  the  plaintiffs'  bill  stated 
to  be  due  to  the  plaintiffs  for  tolls.  That  is  the  only  part  of  the 
injunction  asked  that  can  be  required  to  be  dealt  with,  because  the 
latter  part  is  plainly  impossible,  according  to  the  rules  and  course  of 
the  court,  namely,  the  application  "  that  the  defendants  may  be  re- 
strained from  withholding  or  delaying  payments,  on  any  pretext 
.  whatever,  of  the  said  tolls  so  due  to  the  plaintiffs  as  aforesaid."  No 
one,  I  apprehend,  ever  heard  of  such  an  injunction  as  that  I  assume, 
in  favor  of  the  plaintiffs,  that  their  title  to  the  injunction  which  is 
asked,  in  the  words  that  I  have  read,  is  liable  to  no  objection,  except 
that  which  arises  from  the  sole  ground  upon  which  they  can  possibly 
put  their  case„  namely,  the  commencement  of  the  7th  article  of  the 
agreement  of  1852,  on  which  the  bill  proceeds,  providing  that  such 
toll,  that  is,  the  toll  agreed  upon  by  the  preceding  part  of  the  instru- 
ment, shall  be  a  charge  upon  the  tolls  and  dues  of  the  Ghreat  Northern 
Railway  Company.  It  is  evident  that  but  for  that  clause  this  would 
be  a  mere  demand  by  a  general  creditor  against  his  debtor,  the  credits 
not  having  obtained  any  judgment  Of  course,  therefore,  he  could 
not  ask  to  be  relieved  against  the  property  of  his  debtor  in  the  way 
here  sought  •  But  the  allegation  is,  that  this  clause  gives  a  lien,  or, 
in  other  words,  converts  the  plaintiiis  into  equitable  mortgagees  for 
what  may  be  due  to  them  under  the  agreement  upon  the  tolls  and 
dues;  that  is,  as  I  understand  it,  upon  the  entire  income  substantially 
of  the  Great  Northern  Railway  Company;  and  the  first,  or  only, 
question  on  the  present  occasion  is,  whether  such  a  provision  is  so 
plainly  or  probably  valid  as  to  authorize  the  court  to  act  upon  it?  I 
apprehend,  as  at  present  advised,  that  it  is,  at  least,  very  doubtful 
whether  it  is  competent  for  a  railway  company  to  mortgage  the 
undertaking  without  a  special  warrant  from  the  legislature,  fi  they 
cannot  legally  mortgage  it,  they  cannot  equitably  mortgage  it  If 
they  could  equitably  mortgage  it,  it  must  be  followed  by  those  rights 
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which  are  incident  to  an  equitable  mortgagee,  coming  in  the  place 
of  the  remedy  by  ejectment  which  a  legal  morte^agee  has,  namely,  a 
receiver  attended  with  all  the  consequences  which,  to  make  a  receiver 
effectual,  must  belong  to  such  an  appointment.  The  inconvenience 
and  mischief  that  must  follow  from  reducing  the  property  of  a  rail- 
way company  to  such  a  state  are  too  obvious  to  render  it  necessary 
to  dilate  upon  them,  or  to  add  another  word.  If  I  had  now  to  de- 
cide the  question  of  validity  of  the  agreement,  my  opinion  would  be 
against  it;  but  I  have  not  now  to  decide  that  question.  I  reserve 
myself  upon  it,  subject  only  to  the  remark,  that  to  represent  it  in  the 
inost  favorable  way  to  the  plaintiils,  as  far  as  my  opinion  goes,  the 
point  is  one  of  very  great  doubt,  too  great  doubt  to  enable  or  justify 
me  in  my  judgment  to  concur  in  the  order  asked. 

PossiblV)  if  the  plaintiffs  had  no  other  effectual  or  ready  remedy, 
or,  possibly,  if  there  were  danger  of  losing  what  they  are  entitled  to, 
unless  the  court  should  interfere  for  the  purpose  of  giving  them  the 
security  now  asked,  the  court  might,  notwithstanding  the  great  doubt, 
interfere.  Upon  that  I  give  no  opinion,  because  the  facts  do  not  sup- 
port such  a  case,  and  do  not  introduce  such  a  supposition.  There 
seems  no  reason  to  doubt  the  ability  of  the  Ghreat  Northern  Railway 
Compcmy  to  pay  whatever  debt  they  may  be  liable  to  pay  when  sued. 
They  may  be  stied  either  under  tbeJeed,  or,  if  the  deed  is  bad,  other- 
wise ;  and  when  judgment  shall  be  obtained  in  an  action,  if  they 
will  not  pay  without  execution,  execution  may  be  obtained  against 
their  property.  Again,  if  the  deed  is  bad,  (and  the  plaintiffs'  case 
here  depends  upon  the  validity  of  the  deed,)  then  by  the  very  same 
dause  upon  which  they  are  suing  here,  they  have  power  given  them 
to  distrain  any  of  the  engines,  carriages,  plant,  stock,  goods,  chattels, 
and  things  of  or  belonging  to  the  defendants,  and  this  distress  may 
be  made  on  the  plaintiffs'  own  line  of  railway.  It  does  not  appear 
to  me,  therefore,  that  the  plaintiffs  can  suffer  any  substantial  incon- 
venience by  the  abstinence  of  the  court  from  intenering  on  this  occa- 
sion, which,  in  my  opinion,  the  court  ought  not  to  do. 

Turner,  L.  J.  I  quite  concur  in  the  opinion  which  has  been  ex- 
pressed by  my  learned  brother.  The  claim  of  these  plaintiffs  is  evi- 
dently a  mere  common  debt  due  from  the  defendants  to  the  plaintiffs, 
unless  it  be  a  valid  charge  under  that  provision  of  the  agreement  by 
which  the  toll  is  to  be  a  charge  upon  the  tolls  and  dues  of  the  defend- 
ants. Now,  it  is  quite  unnecessary,  in  the  present  stage  of  this  case, 
to  say  what  this  court  would  do  if  this  were  a  case  in  which  the  charge 
was  perfectly  clear ;  in  which  case  it  might  be  the  duty  of  the  court 
to  interfere  by  injunction.  It  is  equally  unnecessary  to  say  what  the 
court  would  do  if,  the  charge  not  being  clear,  there  was  danger  to 
these  plaintiffs  of  the  fund  not  being  forthcoming  to  answer  the 
charge  when  the  validity  or  invalidity  of  it  came  to  be  tried  at  the 
hearing  of  the  cause;  The  two  questions  here  are,  as  iii  seems  to 
me,  whether  there  is  or  is  not  a  clear  charge,  undoubted  in  law,  cre- 
ated by  the  terms  of  this  agreement  upon  the  tolls  and  dues  of  the 
Great  Northern  Railway  Company;   and  if  there  be  not  a  clear 
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charge,  whether  there  is  any  danger  to  the  plaintiffs  of  there  not  being 
a  fund  to  realize  the  charge  at  the  time  of  the  hearing  of  the  cause. 
Now,  with  reference  to  the  question  whether  this  charge  can  be  said 
to  be  a  perfectly  clear  charge,  I  certainly  am  by  no  means  prepared 
to  say  that  it  cannot  be  considered  and  insisted  on  the  part  of  the 
plaintiffs  that  it  is.  It  is  said  that  the  87th  section  of  the  Railways 
Clauses'  Consolidation  Act  gives  powers  to  one  company  to  make 
arrangements  with  another  company  for  the  carriages  of  the  one 
passing  over  the  line  of  the  other,  upon  the  payment  of  such  tolls 
and  under  such  conditions  and  restrictions  as  may  be  mutually  agreed 
upon,  and  that  this  charge  might  well  be  maae  under  the  -words 
^^  under  such  conditions  and  restrictions."  But  it  is  obvious  that  these 
words  may,  at  least,  admit  of  this  construction,  that  they  are  condi- 
tions and  restrictions  incident  to  passing  over  the  line;  as,  for  instance, 
the  regulations  of  the  one  company  and  of  the  other  with  reference 
to  the  periods  at  which  the  trains  should  pass,  and  not  ^  condi- 
tions  and  restrictions  "  in  and  forming  part  of  the  agreement.  Then 
it  is  said,  that  it  may  be  a  valid  charge  by  reason  of  that  clause  in 
the  section  in  question,  by  which  it  is  made  lawful  for  parties  to  enter 
into  any  contract  for  the  division  and  apportionment  of  the  tolls  to 
be  taken  on  the  respective  railways.  But  it  is  equally  obvious  that 
these  words  empowering  such  contract  may  have  been  meant  by  the 
legislature  to  refer  to  the  division  and  apportionment  of  a  gross  sum 
to  be  paid  for  the  transit  along  the  whole  line,  to  the  several* owners 
of  the  several  detached  branches  of  the  line.  It  is  not  necessary  now 
to  say  that  this  would  be  the  construction  which  at  the  bearing  of 
the  cause  would  be  put  on  the  statute.  It  is  sufficient  to  say  that,  at 
least,  the  statute  is  open  to  question  on  those  points,  and  that  the 
validity  or  invalidity  of  this  agreement  may  depend  upon  the  con- 
struction which  the  court  at  the  hearing  may  put  on  those  particular 
provisions  of  the  statute.  Then,  with  reference  to  the  question 
whether  there  is  any  danger  to  these  plaintiffs  of  the  fund  not  being 
forthcoming  in  the  event  of  their  succeeding  in  establishing  their 
claim,  it  is  perfectly  clear  that  if  they  succeed  this  is  a  debt  of  the 
Great  Northern  Company  and  a  charge  on  their  funds,  and  they  have 
therefore  for  it  the  whole  security  of  the  funds  and  assets  of  the  com- 
pany. It  is  equally  clear  that  they  have  power  now  to  distrain  upon 
the  company,  and  that  they  may  proceed  at  law  by  action  and  re- 
cover judgment  against  them.  Under  all  these  circumstances,  I  am 
of  opinion  that,  on  both  grounds,  the  court  ought  not  to  interfere. 

Knioht  Bruce,  L.  J.  The  order  will  be,  refuse  the  motion  with- 
out prejudice  to  any  question,  and  with  liberbr  to  the  plaintiffs  to 
proceed  by  action  or  distress,  as  they  may  be  advised. 
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Turner  v.  BlamireJ 
•     March  8,  9,  and  10,  1853. 

Inclosure  Acts  —  Injunction. 

The  Indosnro  Commusionen,  under  the  General  Indosore  Act,  8  &  9  Vict.  c.  118,  haTine, 
made  provisional  orders  and  being  about  to  confirm  the  valuer's  report,  pursuant  to  a  local 
act,  a  bill  was  filed  by  parties  alleging  certain  particular  lands  in  the  report  to  be  lands  not 
•object  to  inclosure,  praying  an  injunction.  Upon  the  evidence  it  appeared  that  the  lands 
were  commonable,  and  uie  court :  — 

Bdd^  affirming  a  decision  of  the  court  below,  that  it  had  no  authority  to  interfere  by  iiguno- 
tion  to  restrain  the  conmiissioners  from  making  their  award. 

The  bill  in  this  case  was  filed  by  Mr.  Montague  John  Turner  on 
behalf  of  himself  and  all  other  persons  entitled  under  the  will  of  the  ' 
late  Mr.  William  Turner,  for  the  purpose  of  having  a  declaration  of 
the  court  that  no  portion  of  a  certain  part  of  the  Woodcote  estate, 
late  in  the  possession  and  occupation  of  that  gentleman,  was  subject 
to  be  inclosed  under  the  Carshalton  and  Wallington  inclosure  award, 
without  the  consent  of  the  plaintiff  and  such  other  persons  bene- 
ficially interested  under  the  will  of  their  grandfather,  the  said  Mr, 
William  Turner,  in  the  Woodcote  estate.  The  defendants  to  the 
suit  were  Mr.  William  Blamire  and  ten  others  who  were  the  commis- 
sioners under  the  above  Inclosure  Act  (8  &  9  Vict  c.  118);  and  it 
was  also  prayed  that  they  might  be  restrained  by  injunction  from 
confirming  the  award  of  their  valuer  in  the  matter  of  the  Carshalton 
and  Wallington  Inclosure  Act,  so  far  as  it  purported  to  afiect  this 
particular  part  of  the  Woodcote  estate.  The  statements  in  the  bill 
were  very  voluminous,  but  may  be  sufficiently  stated  in  the  following 
brief  manner :  —  The  Woodcote  estate,  with  two  rights  of  sheep- 
walks  over  adjoining  lands,  was  conveyed  by  George  Durant,  Esq., 
in  1818,  to  Mr.  William  Turner,  and  the  same  had  not  been  for  sixty 
years  before  1851,  nor  had  ever  been,  subject  to  any  rights  of  common, 
or  to  any  gated  or  stinted  pastures,  or  to  be  held  in  common  for  any 
time  or  season,  or  periodically  for  any  limited  purposes  or  purpose. 
By  the  act  13  Vict.  c.  8,  which  was  passed  without  the  knowledge  or 
consent  of  the  parties  interested  in  the  Woodcote  estate,  authority 
was  given  to  the  Inclosure  Commissioners  to  inclose  certain  lands  at 
Carshalton  and  Wallington,  subject  to  the  provisions  of  the  General 
Inclosure  Act.  Then  followed  statements  of  the  proceedings  of  the 
commissioners  and  their  valuer,  contrary  to  the  remonstrances  of  the 
plaintifi*,  and  the  fact  that  these  particular  parts  of  the  Woodcote 
estate  were  included  in  the  valuer^s  report,  which  report  the  defend- 
ants were  about  to  affirm,  unless  restrained  by  injunction.  It  was 
then  suggested,  that  if  the  report  were  once  affirmed  the  affirmance 
would,  under  the  General  Inclosure  Act,  be  deemed  conclusive  evi- 
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dence  of  every  fact,  and  that  all  the  requirements  of  the  act  had  been 
complied  Vrithj  and  the  award  conld  not  be  impeached.  The  Car- 
shalton  and  WaJlington  Inclosure  Act  recited  that  the  Indosure 
Commissioners  had,  in  pmBuance  of  the  General  Inclosure  Act, 
issued  provisional  orders  for  and  concerning  the  several  proposed  in* 
closures  mentioned  in  the  schedule,  and  had  in  their  annual  report 
certified  their  opinion  that  such  inclosures  would  be  expedient,  and  it 
was  then  enacted  that  such  inclosures  should  be  proceeded  with. 

Much  evidence  of  witnesses  was  gone  into  relative  to  the  custom 
of  the  county  affecting  the  disputed  lands,  but  the  same  was  vague 
and  general,  or  where  positive  was  conflicting  and  contradicttwy.  No 
statement  or  analysis  of  this  evidence  is  necessary,  as  it  is  examined 
with  sufficient  minuteness  in  the  judgment  of  one  of  the  Lord  Jus- 
tices. One  portion  of  the  disputed  part  of  the  Woodcote  estate, 
namely.  Stag  Field,  was  by  common  consent  taken  as  representing 
the  whole  of  the  disputed  portion  as  to  its  title  to  exemption  from 
commonr  rights.  Many  authorities  were  cited  during  the  ai^ument, 
and  several  points  were  raised ;  but  as  the  decision  turned  on  the 
balance  of  testimony  as  to  the  land  being  or  not  being  subject  to 
rights  of  common,  it  becomes  unnecessary  to  refer  to  the  other  points, 
or  to  the  authorities  and  cases  cited  in  support  of  them.  The  case  was 
originally  heard  before  Vice-Chancellor  Elndersley,  who  refused  to 
grant  the  injunction;  and  it  came  now  before  the  court  of  the 
Lords  Justices,  by  way  of  appeal  from  that  decision. 

Glasse^  Phitm^  Tindaly  Atkinson^  and  Ttlliers^  for  the  appeal 

Bacon  and  Flemings  for  the  respondents. 

March  10.  Knight  Bruce,  L.  J.  The  plaintiffs  case  is  founded 
upon  an  allegation  of  fact,  respecting  certain  lands  belonging  to  this 
family,  which  have  been  allotted  under  the  Greneral  Inclosure  Act. 
The  allegation  is,  that  the  land  was  not  liable,  without  consent,  to  be 
allotted  under  that  act,  inasmuch  as  the  plaintiff  says,  that  it  was  not 
land  subject  or  liable  to  any  right  of  common.  The  question  turns 
upon  the  11th  section  of  the  act  The  defendants  deny  that  position, 
and  the  first  issue  joined  between  the  parties  is  that  issue  of  fact, 
Was  this  land  at  the  time  of  the  provisional  order  subject  or  not 
subject  to  any  right  of  common,  or  right  analogous  to  it?  If  it  was, 
the  plaintifl's  case  fails ;  and  it  is  unnecessary  to  consider  the  mate- 
rial defences  of  the  defendants,  which  they  set  up  as  available,  accord- 
ing to  their  contention  against  the  plaintiffs,  even  if  the  question  of 
fact  be  with  them.  Now,  for  convenience,  I  believe,  without  the 
least  prejudice  to  the  case  on  either  side,  the  piece  of  land  formerly 
caUed  "  Winright  Hill  Close,"  or  of  late,  and  more  generally,  "  Stag 
Field,"  has  been  selected  as  representing  the  whole  of  the  land,  or  a 
fair  portion  of  the  land,  as  to  which  the  contention  arises.  Now,  that 
land  is,  in  one  sense,  according  to  the  contention  on  one  side,  part  of 
the  common  fields  liable  to  be  annexed ;  according  to  the  contention 
of  the  other  side,  it  adjoins  them  without  being  part  of  them.     This 
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is  the  condition  at  present,  and  for  many  years  past,  though  for  what 
number  of  years  it  does  not  precisely  appear,  certainly  for  a  consider- 
able number ;  this  piece  has  been  surrounded  with  hedges  on  two 
sides  of  it,  and  fence  more  or  less  perfect,  consisting  of  hedge  and 
ditch,  or  the  remains  of  hedge  and  ditch,  with  an  entrance,  as  I 
understand,  at  the  corner  of  the  two  fences,  which,  if  I  do  not  mistake, 
are  at  right  angles  with  each  other;  but  on  the  other  two  sides  there 
is  no  fence  at  ail.  It  is  completely  open,  in  such  a  manner  that  any 
cattle  whatever  may  find  their  way  upon  it,  by  coming  over  the  com- 
mon fields.  It  is  clear,  upon  the  evidence  also,  that  during  a  con- 
siderable number  of  years  this  land  has  been,  with  more  or  less  regu- 
larity, with  more  or  less  continuity,  with  more  or  less  of  interruption, 
or  attempted  interruption,  subject  partly  to  a  right  or  assumed  and 
sJlemd  right  of  common  of  the  nature  of  <<  shack,"  which  is  stubble 
field  and  used  as  common  during  the  interval  which  occurs  in  differ- 
ent parts  of  the  country  between  what  is  assumed  to  be  the  end  of 
the  harvest  and  that  period  when  it  cannot  be  of  any  material  use, 
for  the  cattle  to  continue  feeding.  This  has  been  the  particular  state 
of  things,  and  the  i^te  of  things  as  to  which  we  do  not  require  evi- 
dence to  show  that  it  was  a  matter  of  great  inconvenience  to  the  oc- 
cupiers, and  matter  of  complaint  I  do  not  say  whether  it  did  or  did 
not  go  to  actual  resistance.  Now,  this  Inconvenience  being  granted, 
and  there  being  at  least  considerable  remains  of  the  fence  upon  two 
sides  of  the  land,  which  in  the  whole  does  not  contain  six  acres,  it 
has  remained  during  the  time  that  I  have  mentioned,  open  upon  two 
sides ;  and  I  find  it  impossible  to  believe  that  it  would  have  been 
allowed  to  remain  in  that  position,  if  any  owner  or  occupier  for  the 
time  being  had  believed  that  there  was  a  title  that  excluded  the  c»t» 
tie  from  any  field  during  the  shacking  time.  This  is  my  conclusion 
upon  the  evidence.  This,  however,  for  all  purposes  connected  with 
interests  in  the  estate,  is  far  from  conclusive. 

The  next  question  is,  whether,  upon  the  whole  of  the  evidence,  we 
can  reasonably  come  to  any  other  conclusion  than  that  this  right  was 
exercised  lawfully.  There  is  a  considerable  conflict  of  evidence  chiefly, 
if  not  wholly,  among  laborers,  some  of  whom  are  past  middle  life,— 
a  subject  upon  which  one  would  have  been  particularly  desirous  — 
without  at  all  supposing  that  a  farmer  is  more  likely  to  be  willing  to 
state  the  truth  than  a  laborer — it  is  a  subject  upon  which  one  would 
have  desired  the  evidence  of  those  who  have  actually  occupied  the 
land  as  farmers.  We  have  the  evidence  of  Beale,  who  occupied  it 
for  some  years,  left  it  in  the  year  1846,  and  went  to  Hertfordshire, 
where  he  is  now,  unconnected  with  the  place.  He  has  made  an  affip 
davit  describing  the  land  in  the  manner  which  I  have  mentioned. — 
an  affidavit  which  can  leave  no  doubt  in  a  reasonable  mind  upon  the 
subject.  I  have  said,  however,  that  he  left  it  in  1846.  From  the  year 
1846,  his  successor  has  been  in  the  tenancy  of  the  farm,  and  has  oc- 
cupied it ;  that  gentleman  has  not  made  any  affidavit,  nor  has  it  been 
in  any  manner  accounted  for.  There  is  no  affidavit  that  he  has  ^>^^ 
asked  to  make  one,  or  that  he  is  upon  bad  terms  with  his  landlrad ; 
and  I  am  obliged  judicially  to  come  to  a  conclusion,  whatever  m^y 
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be  the  real  state  of  the  case,  that  this  b  a  circumstance  beariiig  upon 
the  case  against  the  plaintiff;  and  upon  the  whole  I  come  to  it  with- 
ont  hesitation  or  doubt,  that  this  case  is  exactly  one  of  that  descrip- 
tion laid  down  in  Sir  Mies  Corbels  case^  7  Rep,  6  Oj  spoken  of  by 
Lord  Coke,  namely,  a  case  of  land  where  the  common  field  has  been 
inclosed  for  the  convenience  of  the  property,  a  course  which  any  one 
has  a  right  to  adopt,  provided  he  does  not  interfere  with  the  rigbts  of 
those  who  have  rights  upon  it  If  they  acquiesce  in  such  a  way  as 
to  assent  and  submit  to  it  for  a  sufficient  time^  the  right  would  be 
gone  by  adverse  possession ;  but  the  inclosure  has  nothing  to  do  with 
it  —  it  leaves  the  right  to  pasturage  or  shackage  exactly  as  it  was 
before,  while  it  is  kept  alive,  and  not  suffered  to  become  obsolete  and 
the  use  to  be  barred.  I  have  referred  to  Lord  Coke,  in  that  case 
describing  that  very  thing.  This  right  of  common  is  more  usaal  in 
Norfolk,  to  which  county  Lord  Coke  belonged.  He  says  these  words: 
*<  To  go  *  shack,'  is  as  much  as  to  say  to  go  at  liberty,  or  to  go  at  large; 
in  whieh  the  policy  of  old  times  is  to  be  observed,  that  the  severance 
of  fields  in  such  small  parcels,  to  so  many  several  persons,  was  to 
avoid  inclosure  and  to  maintain  tillage."  Now,  as  I  have  said,  my 
conclusion  upon  the  evidence  is,  that  Stag  Field  was  part  of  the  lands 
liable  to  <<  shack ; "  it  was  inclosed,  as  the  owner  had  a  right  to  indoae 
it,  but  not  so  as  to  bar  the  commoners  of  their  right  to  ^  shack,^  a 
.  right  which  has  been  kept  alive  by  usage.  In  my  view  of  the  facta, 
therefore,  it  is  unnecessary  to  enter  into  the  other  points  of  the  case^ 
one  of  which  is  of  great  importance.  As  to  that  part  of  the  case,  I 
give  no  opinion,  either  one  way  or  the  other.  What  I  have  said  fur- 
nishes, in  my  opinion,  sufficient  grounds  for  refusing  the  present 
appeal  motion. 

Turner,  L.  J.  After  what  has  been  said  by  my  learned  brother,  it 
becomes  unnecessary  to  do  more  than  say  a  few  words  upon  the  sub- 
ject I  take  it  to  be  the  duty  of  the  coArt,  when  it  is  called  upon  to 
interfere  by  the  summary  process  of  injunction,  to  be  satisfied  that, 
at  least,  it  is  the  proper  course  to  be  taken ;  but  the  hearing  of  this 
case  has  quite  convinced  me,  simply  upon  the  evidence,  that  there 
has  been  no  probable  case  made  out  which  ought  to  induce  the  court 
to  interfere  upon  the  present  application.  One  matter  which  has 
struck  me  very  stroftgly  as  having  a  very  important  bearing  upon  the 
subject,  is  the  evidence  of  Evans,  and  the  other  parties  —  and  the 
effect  which  it  may  have  upon  the  question  of  acquiescence — and 
the  conduct  of  the  plaintiff  himself.  It  appears,  that  under  the  pro- 
visions of  the  act  of  parliament,  the  11th  section  describes  what  lands 
were  to  be  subject  to  allotment  by  the  conunissioners.  Forms  of 
application  were  to  be  prepared  by  the  commissioners,  and  circulated; 
and  upon  the  cireulation  of  these  forms  the  assistant  commisaioner 
was  to  be  sent  down,  whose  duty  it  was  to  inquire  into  the  correct- 
ness of  the  statement  contained  in  the  application.  Now,  it  appears 
upon  the  evidence  in  this  case  that  actually  at  the  time  of  the  preli- 
minary inquiry  being  made  before  the  commissioners,  these  parties,  or 
some  of  them,  did  object  to  the  inclosure  of  these  lands,  and  an  ia* 
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qniry  was  made  upon  the  sabject  in  their  presence.  But  upon  the 
affidavit  in  reply,  it  appears  that  a  person  was  called  to  prove  that  the 
occupiers  of  land  had  a  right  to  turn  their  cattle  into  Little  Wood- 
cote  Park ;  and  he  had  been  asked,  whether  others  had  turned  them 
in.  A  person  of  the  name  of  Lane  had  also  been  called  to  prove  the 
fact.  It  is  clear,  therefore,  that  at  the  period  of  this  preliminary  in- 
quiry being  made  in  the  presence  of  those  persons,  or  some  of  them, 
an  inquiry  took  place  whether  the  estate  was  or  was  not  liable  to  a 
right  of  common.  Down  to  September,  1852,  the  question  whether- 
this  land  was  or  was  not  subject  to  the  right  of  common,  was  not 
raised  upon  the  part  of  the  parties  who  now  object  Beyond  all 
doubt,  down  to  that  time  that  question  was  not  raised  or  put  in  issue. 
That  is  the  strongest  evidence  that  the  plaintiff  was  satisfied  at  that 
time  that  the  Litfie  Woodcote  estate  was  subject  to  the  right  of  com- 
mon, and  that  the  whole  was  subject  to  it  also.  There  is  evidence  of 
an  overwhelming  character  to  prove  that  that  right  had  been  exercised 
by  various  persons  over  the  whole  of  these  common  lands  without 
distinction  —  evidence  given  by  persons  who  were  materially  affected 
by  the  exercise  of  the  right,  and  who  were  in  the  occupation  of  these 
lands.  The  evidence  of  one  of  these  parties  is  to  the  effect  that  he 
carried  on  the  business  of  a  bleacher,  and  that,  using  these  lands  for 
the  purpose  of  his  trade,  he  paid  boys  to  keep  the  cattle  off  the  lands* 
From  this  it  is  clear  that  some  part  of  the  estate  must  be  taken,  upon 
the  evidence,  to  have  been  subject  to  the  right  of  common.  The 
question  then  arises,  whether  the  Stag  Field  is  or  is  not  subject  to 
the  right.  Having  read  every  affidavit  in  the  case,  I  am  perfectly 
satisfied  that,  upon  the  evidence,  it  is  impossible  to  distinguish  th<3 
"  Stag  Field  "  from  the  other  parts  of  the  estate,  or  to  say  that  the 
Stag  Field  is  an  ancient  inclosure.  I  concur  in  opinion  with  the  Vice- 
Cbancellor,  and  entirely  agree  that  this  appeal  should  be  dismissed 
with  costs. 


Askham  v.  Barker.^ 

March  4  and  6;  April  15, 1853. 

Power  of  Appointment  —  Frcmd —  Collusive  Execution. 

Under  a  marriage  settlement  pp^<^'  ^^  giren  to  a  father  to  appoint  the  tmat  ef tatet  among 
all  or  any  of  his  children.  The  estates  were  conrerted  into  monej,  and  the  father  obtained 
a  large  portion  of  the  trust  funds  without  giyiog  any  secnritj  for  their  repayment  to  the 
tmstees.  The  father  havine  one  son  and  four  daughters,  executed  the  power  in  (kfor  or 
the  daoghters,  to  the  exclnslo^  of  the  son,  and  a  few  days  afterwards  the  daughters  «•»•; 
ferred  £eir  i^pointed  shares  m  the  trust  property  to  their  father,  idio  conteyed  •J**  "JJ* 
estates  of  which  he  was  seised  to  them  in  exchange.    The  son,  after  tb«  deaw  or  mm 
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Hiher,  filed  a  bill  to  set  aside  the  appointment,  and  also  the  deeds  efibcCing  the  exdiiM 
on  the  ground  of  fraod,  based  upon  a  oollnsive  agreement  between  the  fieuher  uidlii 
daughters,  by  which  the  father  who  was  not  able  to  replace  the  tmst  monejs,  obtoioedi 
•    discharge  from  the  claims  of  the  tmsteee :  «• 

Edd,  that  no  benefit  had  aocmed  to  Ae  fkther,  and  that  the  appointment  was  good. 

This  suit  was  instituted  by  John  Askham  against  Qeorge  Barker 
and  Elizabeth,  his  wife,  Richard  Marshall,  and  Ann  Bella  Askham, 
who  was  out  of  the  jurisdiction  of  the  court,  and  aeainst  several 
other  parties,  to  obtain  a  declaration  that  a  deed  dated  the  18th  of 
March,  1834,  was  executed  in  fraud  of  a  power  of  appointment  by 
the  father  of  the  plaintiff,  in  favor  of  his  daughters,  anci  asking  to  set 
it  aside  and  correct  the  deed,  which  professed  to  execute  that  power, 
and  also  to  set  aside  two  other  seta  of  deeds,  dated  the  24th  aQd25tli 
t>f  the  same  month,  and  for  the  relief  consequential  upon  such  a  de- 
claration. 

Upon  the  marriage  of  William  Askham  with  Elizabeth  Whaflcy, 
on  the  18th  July,  1781,  articles  of  settlement  were  made  in  pursuance 
of  which  a  post-nuptial  settlement,  dated  the  20th  and  2l8t  of  Au- 
gust, 1800,  was  executed  under  a  decree  made  in  this  court,  by  which 
a  freehold  estate,  called  Woodside,  in  the  parish  of  Leeds,  and  at 
Wilberfoss,  in  the  county  of  York,  and  some  freehold  houses  in  Thure- 
day  Market,  in  the  city  of  York,  were  settled,  so  far  as  regarded  the 
property  at  Woodside,  to  the  use  of  William  Askham  for  life,  with 
remainder  to  the  use  of  his  wife  for  life,  and  after  the  death  of  the 
survivor  to  the  use  of  all  and  every  or  such  one  or  more  of  the  cbiid- 
ren,  of  William  Askham  and  Elizabeth,  his  wife,  for  such  estate  in 
such  shares  and  proportions,  in  such  manner  and  form,  with  oi  with- 
out power  of  revocation,  as  William  Askham,  the  father,  at  any  time 
or  times  during  his  lif^  by  deed  or  writing,  under  his  hand  and  seal, 
and  attested  by  two  or  more  witnesses,  or  by  his  last  will  and  testa- 
ment,  should  direct  and  appoint,  and  in  default  thereof  to  the  use  of 
all  and  every  the  child  and  children  of  William  Askham  and  Eliza. 
beth,  his  wife,  equally  to  be  divided  between  them,  txdth  limitations 
for  the  substitution  of  their  issue  in  case  of  the  death  of  the  chBd, 
with  caross-remainders ;  and  in  case  of  death  without  issue,  if  all 
failed,  with  an  ultimate  remainder  to  the  use  of  William  Askham  in 
fee ;  and  so  far  as  relates  to  the  property  at  Wilberfoss  and  in  Thun- 
day  Market,  it  was  settled  to  the  wife  for  her  life,  and  after  her  death 
to  the  husband  for  his  life,  and  after  the  death  of  the  survivor,  for  the 
benefit  of  the  children  of  the  marriage  in  like  manner,  and  subject  to 
the  like  powers  of  appointment  before  stated,  relating  to  the  property 
at  Woodside.  Bv  the  same  settlement  other  property  at  Chmch 
Hammerton  and  Wheetwood,  in  the  county  of  York,  was  settled  on 
Elizabeth  Askham,  the  wife,  for  her  life,  with  remainder  to  the  has- 
band  for  life,  and  after  the  decease  of  the  survivor  to  the  first  and 
other  sons  of  the  marriage  in  tdl  male. 

The  settlement  contained  a  power  to  sell  the  property  conaprised  in 
the  settlement,  and  to  invest  the  purchase-money  in  other  freeholds  or 
copyholds  situate  in  England;  and  in  the  mean  time,  and  until  such 
investment  could  be  found,  to  invest  the  produce  in  the  purchase  of 
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government  or  real  secorities.  The  settlement  also  contained  a  power 
to  appoint  new  trastees. 

The  trustees  appointed  by  the  settlement,  who  accepted  the  trust, 
were  Oswald  Allen  and  Thomas  Harperi  William  Askham  carried 
on  business  at  Doncaster,  where  he  was  possessed  of  property  called 
Fishergate,  which  was  not  included  in  the  settlement 

In  the  years  1801  and  1802  the  trustees,  at  the  request  of  William 
Askham  and  his  wife,  sold  various  portions  of  the  estates,  which  were 
subject  to  the  power  of  appointment,  and  also  a  portion  of  the  pro- 
perty settled  on  the  eldest  son  of  the  marriage.  Two  sums,  one  of 
2,376/.  and  another  of  350/.,  were  paid  to  William  Askham,  on  the 
security  of  his  property  at  Fishergate,  in  Doncaster,  and  the  remain- 
der was  laid  out  in  the  purchase  of  9,305/.  consols,  in  the  names  of 
the  two  trustees. 

In  1811,  2,155/.,  part  of  the  9,305/.,  was  sold  -out  by  the  trustees, 
and  the  produce,  amounting  to  1,350/.,  was  paid  to  William  Askham, 
the  father,  on  the  security  of  a  further  charge  to  that  amount  on  his 
property  at  Fishergate,  the  charges  on  which  at  this  time  amounted 
in  the  whole  to  4,075/.  Subsequently  to  this  Thomas  Harper  died, 
and  Oswald  Allen  became  the  sole  trustee. 

In  July,  1810,  Elizabeth  Askham,  the  mother  of  the  plaintiff,  died, 
and  in  April,  1817,  at  the  instance  of  William  Askham,  Oswald  Al- 
len sold  out  1,350/.,  further  part  of  the  9,305/.,  and  the  produce, 
amounting  to  990/.,  was  paid  to  William  Askham.  In  the  month  of 
August  following  he  sold  out  in  like  manner  two  other  sums  of  1,000/. 
and  250/.  consols,  and  paid  the  proceeds,  amounting  in  the  whole  to 
1,000/.,  to  William  Askham,  and  on  the  6th  of  October,  1818,  he  sold 
out  a  further  sum  of  150/.  consols  for  110/.  cash,  which  he  also  paid 
to  William  Askham.  The  amount  of  stock  so  sold  was  2,750/.,  and 
the  produce  paid  to  William  Askham  was  2,100/.,  for  the  repayment 
of  which  no  security  whatever  was  given  by  William  Askham.  In 
1828  the  remaining  property  in  Thursday  Market  was  sold  by  Oswald 
Allen  for  105/.,  which  was  paid  by  him  to  William  Askham,  also  with- 
out any  security  being  given  for  its  repayment  When  these  advances 
were  made,  the  family  of  William  Askham  consisted  of  four  children 
living,  the  plaintiff,  his  only  surviving  son,  and  four  surviving  daugh- 
ters, Sarah  and  Mary  Askham,  who  are  both  since  dead,  the  defend- 
ant, Mrs.  Barker,  then  Elizabeth  Askham,  and  the  defendant  Ann 
Bella  Askham ;  William,  an  eldest  son,  and  Susannah,  a  daughter, 
had  both  died  previously.  The  youngest  of  these  children  was  then 
thirty-one  years  of  age. 

The  deed  complained  of  was  executed  on  the  18th  of  March,  1834, 
and,  with  four  others,  dated  the  24th  and  25th  of  March,  1834,  was 
now  asked  to  be  set  aside. 

The  deed  of  the  18th  of  March,  1834,  was  a  deed-poll  under  the 
band  and  seal  of  William  Askham.  It  was  duly  executed  according 
to  the  terms  of  the  powder  comprised  in  the  settlement  of  the  21st  oi 
August,  1800.  It  recited  the  state  of  the  property,  its  investment  in 
9J3O0L  consols,  and  that  four  sums  had  been  sold  out,  which  pro- 
duced 2,100/.,  and  that  the  residue  of  the  stock  amounted. to  4,400/. 
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It  also  recited  the  sale  of  the  property  in  Thursday  Market  for  105^ 
and  that  William  Askham  was  desirous  of  making  an  appointment 
in  favor,  of  his  daughters  of  2,700/.,  part  of  the  produce  of  the  pro- 
perty at  Woodside.  William  Askham  then  appointed  irreTocably 
the  sum  of  2,100/.,  being  part  of  the  trust-moneys  which  arose  from 
Woodside,  and  the  105/.  produced  by  the  sale  of  the  property  in 
Thursday  Market,  and  so  much  of  the  4,400/.  consols  as  would  pro- 
duce the  sum  of  500/.,  that  sum  being  considered  as  part  of  the  pro- 
duce of  the  Woodside  estate,  subject  to  the  life-estate  of  their  father 
therein,  to  be  equally  divided  between  his  daughters  as  tenants  in 
common,  and  that  when  these  three  sums  of  2,100/.  105/.  and  500/. 
should  be  laid  out  in  the  purchase  of  land,  the  property  so  bought 
should,  subject  to  the  life-estate  of  William  Askham,  be  vested  in 
the  four  daughters  as  tenants  in  common  in  fee. 

By  indentures  of  the  24th  and  25th  of  March,  1834,  the  release 
being  made  between  William  Askham  of  the  one  part  and  his  foor 
daughters  of  the  other  part,  after  reciting  the  mortgage  of  July,  1801, 
by  which  2,375/.  of  the  trust  monev  had  been  advanced  to  William 
Askham  upon  the  mortgage  of  Fishergate,  the  mcnrtgage  of  May, 
1802,  by  which  350/.,  further  part  of  the  trust  money,  h^  been  ad- 
vanced in  like  manner  and  Secured  on  Fishergate,  the  mortgage  of 
July,  1811,  by  which  1,350/.,  further  part  of  the  trust  money,  had  been 
advanced  to  William  Askham  and  secured  on  the  same  premises,  it 
also  recited  other  deeds,  by  which  William  Askham  had  become  pos- 
sessed of  other  estates  in  or  near  Doncaster,  including  the  messuage 
called  Field  House,  subject  to  a  mortgage  of  500/.  thereon,  and  also 
a  deed  of  appointment  of  the  18th  of  Julyj  1824 ;  and  farther,  that 
William  Askham  and  his  four  daughters  had  mutually  agreed  to 
exchange  the  reversionary  sum  of  2,700/.  so  possessed  by  them  in 
lieu  of  the  equity  of  redemption  in  the  freehold  and  leasehold  messu- 
ages and  hereditaments  at  Doncaster,  and  subject  to  all  the  mort- 
gages, except  the  mortgage  of  500/.  which  William  Askham  bad 
agreed  to  pay  off.  William  Askham  then  conveyed  and  assigned 
the  messuages,  tenements,  and  hereditaments  to  his  daughters  as- 
tenants  in  common  in  fee,  subject  to  the  mortgages  aforesaid  and  to 
his  life-estate  therein,  and  the  daughters  assigned  and  transferred  to 
their  fpither,  William  Askham,  the  sums  of  2,100/.,  105/.,  and  500/. 
then  vested  in  them,  subject  to  the  legal  estate  of  their  father  therein. 
The  second  set  of  deeds  of  the  24th  and  25th  of  March,  1834,  were 
indentures  of  lease  and  release  indorsed  on  the  settlement  of  the  21st 
of  August,  1800,  whereby  Richard  Marshall  and  Joseph  Cawood, 
who  died  in  June,  1836,  were  appointed  new  trustees  of  the  settle- 
ment in  the  place  of  Oswald  Allen  and  of  Thomas  Harper,  deceased. 
William  Askham  died  on  the  11th  of  June,  1848,  and  this  hill  was 
filed  on  the  21st  of  February,  1850. 

K  Palmer^  and  Freeling^f  for  the  plainti£  Harrison  y.  lUmdaUj 
9  Hare,  397 ;  s.  c.  8  Eng.  Rep.  209 ;  Sugden  on  Real  Property,  513 ; 
Canolly  v.  MDermoU,  Beat  601 ;  Jackstm  v.  Jacksan,  Dru.  91, 120; 
Askham  v.  Barkery  12  Beav.  499 ;  Lane  v.  Ptig^Cj  Amb.  233 ;  Dauba^ 
V.  Cockbum,  1  Mer.  626 ;  Arnold  v.  Hardwicky  7  Sim.  343. 
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Roupell  and  E.  B.  Denison^  for  the  defendants.  M  Queen  v.  Far^ 
quhafj  11  Ves.  467  ;  Campbell  v.  Homej  1  You.  &  C.  C.  C.  664 ;  The 
Duke  of  Leeds  v.  The  Earl  of  Amherst^  2  Phil.  117 ;  14  Sim.  357. 

R.  Palmer^  in  reply. 

The  Master  of  the  Rolls.  The  relief  sought  in  this  case  is 
upon  the  ground  that  the  father,  in  executing  the  power  of  appoint- 
ment, made  a  stipulation  with  his  daughters  for  his  own  benefit  as  a 
consideration  for  executing  a  power  in  their  favor;  this,  it  is  insisted, 
was  a  fraud  upon  the  power  and  renders  the  appointment  void.  The 
plaintiff,  with  reason,  says,  it  is  not  essential  that  the  benefit  accru* 
ing  to  the  donee  of  the  power  should  appear  on  the  face  of  the  instru- 
ment, but  that  if  proceedings,  whether  contemporaneous  or  subsequent 
but  forming  part  of  the  same  transaction,  show  that  the  power  was 
executed  with  the  view  and  for  the  purpose  of  conferring  an  advan- 
tage upon  the  donee  of  the  power,  such  exercise  of  it  by  the  donee  is 
a  fraud  on  the  power,  and  the  execution  is  void.  The  defendants 
do  not  deny  this ;  but  they  contend  that  the  deed  of  the  18th  of 
March,  1834,  was  not  executed  by  the  father  with  any  view  to  his 
own  advantage,  and  that  it  was  a  valid  bond  fide  exercise  of  the 
power  reserved  to  him  ;  but  if  not,  then  they  contend  that  the  defec- 
tive appointment  of  the  18th  of  March,  1834,  is  cured  by  a  valid 
bond  fide  appointment  to  his  daughters  by  the  father  in  a  deed  dated 
the  19th  of  April,  1844,  shortly  before  his  decease.  If  the  defend- 
ants fail  on  both  grounds,  they  contend  that  the  plaintiff  must  then 
answer  for  sums  of  money  paid  to  him  or  advanced  by  his  father  for 
his  benefit. 

The  effect  of  the  deed  of  March,  1834,  is  the  most  important  ques- 
tion. It  is  a  general  principle  that  the  donee  or  appointor  cannot 
execute  his  power  so  as  to  secure  an  advantage  to  himself  by  way  of 
stipulation  or  arrangement  with  the  appointees  in  whose  favor  the 
power  is  exercised,  and  that  not  merely  the  deed  executing  the  power, 
'but  also  the  whole  transaction,  and  all  the  accompanying  facts,  must 
be  carefully  examined  to  ascertain  the  real  nature  and  character  of 
the  proceedings.  In  this,  and  in  all  other  cases  imputing  fraud,  the 
burden  of  proof  lies  on  the  person  who  seeks  to  set  aside  the  trans- 
action. I  do  not  mean  that  stronger  evidence  is  necessary  to  satisfy 
the  court  of  the  truth  of  any  facts  in  cases  of  fraud  than  is  required 
in  other  cases,  but  that  the  fraud  must  be  established  by  fair  and  rea- 
sonable inferences  to  be  deduced  from  the  facts  proved,  and  that 
unless  it  is  established  the  case  fails  and  the  transaction  rests  unim- 
peached.  In  this  case  the  fraud  alleged  consists  in  the  advantage 
stipulated  for  by  the  appointees  at  the  time  the  father  executed  the 
power.  It  is  obvious  that  all  these  advances  without  security  were 
breaches  of  trust,  and  if  William  Askham  had  been  unable  to  repay 
them,  Oswald  Allen  or  his  estate  would  be  liable  to  make  good  not 
merely  the  sums  for  which  no  security  had  been  taken,  but  also  what 
has  been  secured  on  Fishergate,  to  the  extent  that  the  security  might 
prove  insufficient  It  is  alleged  in  the  bill  that  Mr.  Askham  was  at 
VOL.  XIX.  45 

Digitized  by  VjOOQ IC 


630  COURTS  OF  CHANCERY,  1853. 


Askham  t;.  Barker. 


this  time  in  difficulties,  and  that  it  would  have  been  impossible  for 
him  to  have  repaid  this  sum  of  money ;  but  the  evidence  mven  in 
the  cause  negatives  this  allegation.  Mr.  Askham  was,  at  this  time 
carrying  on  a  thriving  trade  as  a  wharfinger,  possessed  of  a  property 
called  Fishergate,  which,  though  charged  with  4,075/.,  pfurt  of  the 
trust  funds  advanced  to  him,  ultimately  produced  between  600/L  and 
700/.  more  than  that  amount.  He  was  also  possessed  of  Field  House, 
the  value  of  which  was  estimated  by  a  witness  on  behalf  of  the 
plaintiff  at  1,550/.,  which  together  would  about  equal  the  amount 
William  Askham  owed  to  the  trustees,  had  it  not  been  that  the  bouse 
was  subject  to  a  mortgage  of  500/.,  part  of  the  purchase-money  that 
remained  unpaid.  It  was  under  these  circumstances  that  William 
Askham,  on  the  18th  of  July,  18?4,  made  the  irrevocable  appoint- 
ment in  favor  of  his  four  daughters ;  and  although  the  validity  of 
such  an  appointment  cannot  depend  upon  the  propriety  of  the  exer- 
cise of  the  discretion  reposed  in  the  father,  yet,  as  the  son  was  tenant 
in  tail  in  remainder  of  the  Wheetwood  property  or  of  the  produce 
thereof,  it  may  be  assumed  that  there  was  no  improper  exercise  of 
sucl^  discretion. 

It  is,  however,  alleged  that  this  deed  was  but  part  of  one  transac- 
tion, which,  when  fiuly  understood,  discloses  a  corrupt  stipulation 
entered  into  between  the  father  and  his  daughters  for  his  own  advan- 
tage, and  that  this  appointment  was  made  as  part  of  the  arrangement 
This,  it  is  argued,  appears  by  the  subsequent  deeds  of  the  24th  and 
25th  of  March,  1834,  and  the  evidence  in  the  cause.  These  deeds,  it 
is  said,  originated  with  Oswald  Allen  insisting  on  being  discheo'ged 
from  being  a  trustee,  and  on  William  Askham  neither  paying  nor 
giving  securities  for  the  money  advanced  to  him,  which  he  was  xma- 
ble  to  do,  and  without  which  the  new  trustees  could  not  be  induced 
to  accept  the  office,  and  that  this  was  a  device  and  colorable  mode 
of  enabling  William  Askham  to  relieve  himself  and  the  trustees  from 
all  further  liability,  by  making  an  appointment  to  his  daughters  on 
condition  that  they  would  accept  as  a  security  for  the  repayment  of 
the  trust  moneys  so  appointed  to  them — that  which  was,  in  troth, 
no  sufficient  security ;  so  that  by  the  transaction  not  only  did-  Wil- 
liam Askham  avoid  the  necessity  of  paying  or  giving  ample  secmity 
for  2,205/.,  but  he  also  obtained  500/.,  by  which  he  was  enabled  to  pay 
the  residue  of  the  purchase-money  due  on  Field  House. 

From  the  evidence,  both  oral  and  documentary,  and  also  from  the 
diary  of  Mr.  Baxter,  which  gives  a  detailed  account  of  the  course  and 
conduct  of  the  affair,  it  in  the  first  place  appears  to  have  been  one 
transaction,  and  as  such  carried  into  effect.  If,  therefore,  the  propoty 
on  which  the  2,700/.  was  charged  was  at  the  time  an  ample  security, 
the  transaction  cannot  be  impeached  on  the  ground  that  the  appoint- 
ment was  a  fraud  upon  the  power.  The  trustees  have  full  power  to 
advance  the  money  on  real  security ;  and  if  the  trustees,  or  if  Oswald 
Allen  had  advanced  this  money  to  Willia,m  Askham  on  the  security 
of  this  property,  and  it  turned  out  sufficient,  no  one  could  have  com- 
plained of  the  transaction  of  the  exchange,  which  took  placo  imme- 
diately after  the  appointment    If  the  exchange  had  been  made  with 
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a  stranger  who  had  been  the  owner  of  the  equity  of  redemption  of 
I^hergate  and  of  Field  Houses  it  would  have  been  perfecuy  good, 
unless  there  had  been  some  other  ingredient  in  the  transaction  not 
now  appearing.  As,  however,  it  was  made  with  the  father,  I  must 
examine  it  more  closely,  to  see  what  advantage  he  obtained.  He 
owed  2,205^  to  the  trustee,  which  was  unsecured.  By  this  transac* 
tion  tl)at  sum  was  secured  on  his  freehold  and  leasehold  property  at 
Doncaster.  He  did  receive  500/.,  and  if  that  sum  had  been  advanced 
to  be  spent  and  applied  by  him,  although  he  gave  securitv  for  it,  some 
difficulty  might  have  arisen ;  at  least  if  the  case  of  Arnold  v.  Hardmck 
is  applicable.  But  the  500/.  was  paid  to  him  that  he  might  pay  off 
a  prior  charge  of  that  amount  upon  the  property  which  was  given  as 
a  security  for  the  rest  of  the  money  advanced.  William  Askham 
therefore  obtained  no  advantage  uf^on  this  part  of  the  transaction,  and 
the  security  for  the  money  was  improved  by  its  being  made  a  first, 
instead  of  a  second  charge.  So  far,  therefore,  as  regards  the  500/., 
this  part  of  the  transaction  seems  to  have  been  beneficial  to  the 
appointees.  The  rest  of  the  proceeding  can  but  be  examined  by 
steps. 

If  a  man  receives  from  his  trustees  a  fund  over  which  he  has  ia 
power  of  appointment,  and  secures  it  to  them  by  a  mortgage  of  his 
own  property,  and  afterwards  appoints  this  fund  to  some  of  the  objects 
of  the  power,  no  one  could  say  it  was  a  firaudulent  exercise  of  the 
power,  though  the  trustees  might  be  liable  to  their  cestui  que  trust  if 
the  security  proved  insufficient 

The  next  step  is  that  where  the  appointment  of  the  trust  fund 
which  had  been  advanced  to  the  father  is  first  made,  and  be  after- 
wards gives  ^curity  for  its  repayment.  In  this  case,  if  not  made  by 
arrangement  with  the  appointees,  the  only  question  would  be  the  Ua« 
bility  to  the  trustees  if  the  security  was  insufficient. 

The  case  before  the  court  goes  a  ^ep  further.  The  arrangement  is 
made  by  which  the  appointees  agree  to  take  the  security  in  question, 
and  thereby  exonerate  the  trustees. 

Unless  it  can  be  shown  that  the  security  was  insufficient,  and  that 
the  appointees  knew  it,  and  that  the  appointment  was  made  on  con- 
dition that  the  appointees  would  accept  such  insufficient  security  to 
prevent  the  appointor  being  pressed  by  the  trustees  to  replace  the 
money,  the  transaction  cannot  be  miscarried.  There  is  no  trace  of 
such  a  stipulation  in  the  evidence.  On  the  contrary,  the  evidence 
of  Messrs.  Marshall  and  Baxter  negatives  such  a  supposition.  On 
the  part  of  the  trustees,  Mrs.  Barker's  evidence  is  given,  no  doubt, 
under  the  bias  of  interest ;  but  she  distinctly  swears  that  there  was 
no  promise  or  stipulation,  but  that  the  business  was  conducted  by 
Mr.  Baxter  on  behalf  of  herself  and  sisters,  and  that  they^well  knew 
the  value  of  the  property  to  be  taken  in  exchange  for  the  2,700/.  If 
there  was  no  such  stipulation,  but  the  father  had  induced  the  ap- 
pointees to  believe  the  security  was  good,  and  had  imposed  upon 
them  as  to  the  value  thereof,  so  that  they  had  agreed  to  make  the 
exchange  in  question,  they  did  so  in  the  belief  that  their  father  would 
not  denve  any  benefit  or  advantage  from  the  transaction,  then  a  ques- 
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tion  of  some  difficulty  might  have  arisen  as  to  whether  the  appoint- 
ment  would  not  have  been  good  to  the  extent  of  the  value  of  the 
security,  and  whether  the  dictum  of  Lord  Hardwicke  in  Lane  v.  Page 
could  in  such  a  case  as  that  be  considered  as  overruled  by  the  decision 
of  Sir  W.  Grant  in  Davbeny  v.  Cockbum.    But  it  is  unnecessary  to 
consider  that,  as  this  question  must  be  determined  as  a  preliminaiy 
point,  that  the  security  was  insufficient,  and  because  the  burden  o^ 
proving  this  falls  upon  the  plaintiff,  which  he  has  failed  to  do.     The 
amount  of  the  trust  property  mortgaged  in  Fishergate  was  4,075t; 
the  amount  of  the  sum  appointed  was  2,700/.;  making,  together, 
6,775/.     Fishergate  has  been  since  sold,  and  has  produced  4,734iL, 
leaving  659/.  and  Field  House  applicable  towards  payment  of  the 
2,700/.     Field  House  remains  unsold,  and  it  is  always  difficult  to 
ascertain  the  value  of  property  remaining  in  these  circumstances. 
The  plaintiff's  witnesses  estimate  it  at  1,550/.,  which  would  leave  a 
deficiency  of  491/.  to  pay  the  charge  upon  it.     Thomas  Waite,  ao 
auctioneer  and  valuer,  who  is  a  witness  for  the  defendant,  values 
Field  House  at  2,700/,    He  says  that  property  at  Doncastar  has  fallen 
in  value  considerably  since  lS34,  by  reason  of  the  railways  having 
diverted  traffic  from  that  town.    He  values  both  Fishergate  and  Field 
House  in  1834  at  7,800/.,  in  1840  at  7,275/.,  and  at  present  at  6,975i 
The  least  of  these  sums  would  be  more  than  sufficient  to  pay  all  the 
charges  upon  it.     In  contested  cases  the  valuation  of  unsold  property 
is  usually  in  excess  on  both  sides.     The  surveyors  and  auctioneers  are 
commonly,  and  not  unnaturally,  influenced  by  considering  on  whose 
behalf  they  value  the  property.    The  court  therefore  eagerly  searches 
for  any  circumstances  by  which  to  ascertain  the  value,  which  is  inde- 
pendent of  the  value  of  the  surveyors.    It  must,  however,  J)e  remarked, 
that  the  only  fact  of  that  nature  in  this  case  puts  the  value  still 
higher  on  the  part  of  the  defendant,  as  it  appears  from  the  evidence 
of  the  defendant  that  Wm.  Askham  refused  an  offer  of  4,000/.  made 
to  him  for  the  purchase  of  Field  House  in  1831,  which  would  raise 
the  total  value  of  the  property  at  that  time  to  between  8,000/.  and 
9,000/.     The  great  importance,  however,  of  this  evidence  is,  that  it 
establishes  what  William  Askham  believed  to  be  the  value  of  the 
property,  and  therefore  negatives  the  supposition  that  in  1834  he 
meant  to  give,  or  to  persuade  his  daughters  to  accept,  an  insufficient 
security  for  the  money  appointed. 

Upon  the  whole,  it  appears  that  the  security,  though  not  such  as 
trustees  would  have  been  advised  to  advance  6,775/.  upon,  was  never- 
theless a  fair  and  reasonable  security  for  that  amount  in  the  year  1834, 
and  would,  as  far  as  can  be  judged  if  then  sold,  have  realized  more 
than  the  total  amount  charfi;ed  upon  it  At  all  events,  the  plaintiff 
has  not,  and  it  was  essential  to  success,  proved  that  the  security  was 
insufficient 

I  had  intended  to  notice  the  circumstance  which  was  strongly  com- 
mented upon,  that  there  was  no  estimate  or  valuation  of  the  property 
when  this  transfer  was  made ;  but  that  is  reasonably  and  satisfactorily 
explained  by  the  age  of  the  parties  who  were  resident  in  the  place 
and  were  perfectly  well  acquainted  with  the  property,  and  that  they 
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did  not  think  it  necessary.  That  is  the  explanation  given  in  the  evi- 
dence at  the  time,  and  it  appears  fair  and  reasonable. 

Having  come  to  this  conclusion,  it  is  unnecessary  to  go  into  other 
parts  of  the  case :  whether  there  was  or  was  not  a  valid  appointment 
by  a  subsequent  instrument,  on  the  assumption  that  the  appointment 
of  1834  was  void,  or  on  the  double  assumption  that  the  appointment 
of  1834  was  void,  and  that  the  subsequent  appointment  was  not  in- 
tended to  extend  to  this  property.  Neither  will  I  say  to  what  extent, 
or  in  what  way  the  plaintiff,  if  the  deeds  of  1834  were  set  aside,  ought 
to  account  for  the  money  received  by  him  from  the  father  by  way  of 
advancement  I  am  unwilling  to  prejudice  those  points  by  any  obser- 
vation, if  this  case  should  be  carried  further. 

I  think  the  plaintiff  fails  in  proving  the  fact  which  is  essential  to 
make  the  appointment  of  the  18th  of  March,  1834,  a  fraud  upon  the 
power,  and  the  bill  must  be  dismissed  with  costs. 

I  consider  my  decree  perfectly  consistent  with  Lord  Lan^dale's 
decision  on  the  demurrer,  as  the  facts  which  appeared  in  the  evidence 
do  not  substantiate  the  charges  contained  in  the  bill  o^  which  Lord 
Langdale  relied  when  he  overruled  the  demurrer ;  nor  upon  perusing 
the  bill  does  it  appear  that  he  could  have  anived  at  anv  other  conclu- 
sion. 


Evans  v.  Evans.^ 
Janaary  22  and  24 ;  and  February  26,  1853. 

Deed  Construction  of —  Power  of  Chargitiff  —  Revocation  of  Uses — 
Encumbrance — Contribution. 

A,  tenant  for  life,  and  B,  tenant  in  tail,  of  estates  subject  to  prior  charges,  suffered  a  reco- 
reiy,  and  by  a  deed  of  1793,  re-settled  the  estates  m  strict  settlement,  and  power  was  giren 
to  A  to  cham  the  estates  with  3,000^  and  to  B  to  charge  the  estates  with  6,000^.  respect- 
ively, for  thdr  own  benefit  The  deed  contained  a  joint  power  to  A  and  B  of  rerocation 
and  new  i^pointment  A  and  B  by  deed  revoked  ^  all  the  uses,  trusts,  limitations,  intents, 
and  purposes  "  by  the  deed  of  1793,  limited;  and  declared  that  the  estates,  **  subject  to  the 
several  oiarges  and  encumbrances  created,*'  should  entire  to  the  new  uses : — 

Eeld,  that  the  power  to  charge  the  3,0002.  and  6,0002.  was  not  thereby  revoked. 

An  absolute  power  to  chaige  an  estate  with  a  definite  sum  of  money  is  "  an  encumbrance  " 
upon  the  estate. 

A  and  B,  under  the  power  of  leasing,  demised  part  of  the  settled  estates  to  S,  the  wife  of 
B,  by  way  of  jointure :  — 

Hdd,  ihtit  S,  in  respect  of  her  life-interest,  was  not  liable  to  contribute  to  the  chaiges  on  l3ie 


By  an  indenture  of  release  and  settlement,  dated  the  11th  of  Feb- 
ruary, 1793,  and  made  between  Hampden  Evans  and  George  Evans, 


1  22  Law  J.  Bep.  (v.  s.)  Chano.  780. 
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his  eldest  son,  and  certain  other  parties,  of  the  second,  third,  and 
fourth  parts,  reciting  that  Greorge  Evans,  deceased,  by  his  will,  dated 
the  15th  day  of  March,  1770,  devised  all  his  real  and  freehold  estates 
whatsoever  (subject  to  the  annuities,  legacies,  and  charges  in  the  said 
will  contained)  to  the  use  of  his  brother,  the  said  Hampden  Evans, 
for  life,  remainder  to  the  use  of  the  first  and  every  other  son  of  the 
said  Hampden  Evans  in  tail  male ;  and  reciting  that  the  said  Greorge 
Evans,  party  thereto,  was  tenant  in  tail  male  in  remainder  of  the  de- 
vised premises,  and  that  the  said  Hampden  Evans  and  George  Evans 
had  levied  fines  and  suffered  recoveries  of  all  the  said  devised  estates, 
to  enable  them  to  re-settle  the  same  premises,  to  the  uses  thereinafter 
mentioned :  it  was  witnessed  that,  for  the  purposes  therein  mentioned, 
and  for  providing  a  competent  maintenance  for  the  said  George 
Evans  during  the  joint  lives  of  himself  and  his  father,  and  for  in- 
creasing the  maintenance  of  Margaret,  the  wife  of  the  said  Hampden 
Evans,  the  said  Hampden  Evans  and  George  Evans  released  and 
confirmed  to  the  trustees  therein  mentioned  {inter  alia)  the  towns  and 
lands  of  Ballcarrick  and  Portrane  to  the  use  of  Bayley  and  Graydon, 
their  executors,  administrators,  and  assigns,  for  100  years,  upon  the 
trusts  thereinafter  declared  concerning  the  same ;  and  subject  thereto 
to  the  use  that  George  Evans  might  receive  thereout  during  the  joint 
lives  of  himself  and  his  father,  an  annuity  of  350Z.,  and  subject  to 
the  term  of  100  years,  and  charge  with  the  same  annuity,  to  the  use 
of  Hampden  Evans  for  life ;  and  after  the  decease  of  the  said  Hamp- 
den Evans,  then  in  trust,  and  to  the  intent  that  Margaret  Evans 
might  receive  during  her  life  an  annuity  of  200/.  over  and  above  the 
provision  previously  made  for  her ;  with  remainder,  after  the  decease 
of  the  said  Hampden  Evans,  to  the  use  of  the  said  Bayley  and  Gray- 
don,  their  executors,  administrators,  and  assigns,  for  500  years,  upon 
the  trusts  thereinafter  declared ;  with  remainder  to  the  use  of  George 
Evans  for  life ;  with  remainder  to  the  use  of  his  first  and  other  sons 
in  tail  male ;  with  successive  remainders  in  favor  of  J.  H.  Evans, 
Joshua  Evans,  and  Eyre  Dixoji  Evans  (the  younger  sons  of  Hampnlen 
Evans)  and  their  respective  issue  male.  And  in  the  said  indenture  it 
was  declared  that  the  said  term  of  100  years  was  limited  to  Bayley 
and  Graydon,  for  better  securing  the  several  annuities  of  350/.  and 
200/.  a  year.  And  it  was  further  declared  that  the  said  term  of  500 
years  was  limited  to  Bayley  and  Graydon,  upon  trust  in  the  lifetime 
of  the  said  Hampden  Evans,  with  his  express  consent  in  writing,  or 
else  not  until  after  his  decease,  by  demise,  mortgage,  or  sale  of  the 
hereditaments  comprised  therein,  to  raise  7,000/.,  for  the  portions  oar 
additional  portions,  of  the  younger  children  of  Hampden  Evans. 
And  it  was  thereby  further  provided  that  it  should  be  lawful  for  the 
said  Hampden  Evans,  by  any  writing  or  writings  under  his  hand  and 
seal,  attested  by  two  or  more  witnesses,  to  charge,  by  way  of  mort- 
-gage  or  otherwise,  the  said  hereditaments  with  the  payment  of  any 
sum  or  sums  of  money,  not  exceeding  in  the  whole  the  sum  of  ZftOOl^ 
and  interest,  to  such  uses  as  he  should  think  proper ;  and  that  such 
charge  should  have  priority  of  payment  before  all  and  every  the 
estates,  uses,  and  charges  thereby  limited  and  appointed.     And  it 
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farther  provided  that  it  should  be  lawftd  for  the  said  George  Evans, 
by  any  writing  under  his  hand  and  seal,  attested  as  aforesaid,  to 
charge  the  said  hereditaments  with  an  annuity  not  exceeding  600/., 
for  the  life  or  lives  of  such  woman  or  women  as  he  should  afterwards 
m€urry,  for  her  or  their  jointure  or  jointures.  And  it  was  further  pro- 
vided that  it  should  be  lawful  for  the  said  George  Evans,  by  any 
deed,  &c.,  to  charge  the  said  hereditaments  with  any  sum  not  exceed- 
ing 6,000/.,  for  his  own  use ;  and  that  such  charge  should  have  priority 
over  all  other  estates,  chains,  &c.,  thereby  limited,  except  the  said 
power  given  to  Hampden  Evans  to  charge  the  said  hereditaments 
with  3,000/.  And  it  was  further  provided  that  it  should  be  lawAil 
for  Hampden  Evans  and  George  Evans,  by  any  deed  or  writing, 
under  both  their  hands  and  seals,  attested  as  aforesaid,  to  revoke  the 
uses  thereinbefore  limited,  except  the  annuity  of  200/.  provided  for 
Margaret  Evans ;  and  by  the  same  or  any  other  writing  or  writings, 
attested  as  aforesaid,  to  limit  new  or  other  uses  of  the  said  heredita- 
ments. And  after  reciting  that  the  said  Hampden  Evan^  was  pos- 
sessed of  the  lands  of  Portrane,  held  by  him  under  a  lease  from  the 
Archbishop  of  Dublin,  and  which  had  formerly  belonged  to  George 
Evans,  deceased,  Hampden  Evans  covenanted  with  the  trustees 
therein  to  assign  to  the  said  trustees  the  lands  of  Portrane  so  held 
under  lease  to  the  same  uses  as  were  thereinbefore  declared  of  the 
lands  thereinbefore  settled.  And  it  was  thereby  declared  that  such 
of  the  debts  and  encumbrances  mentioned  in  the  second  schedule 
thereto  as  had  theretofore  been  paid  by  Hampden  Evans,  or  which  he 
might  thereafter  pay  with  his  own  proper  money,  should  as  to  the 
principal  moneys,  remain  charges  on  the  said  hereditaments,  but 
should  not  carry  interest  until  after  the  death  of  Hampden  Evans. 

By  an  indenture  dated  the  19th  of  August,  1805,  and  made  be- 
tween Greorge  Evans,  the  younger,  of  the  first  part,  the  plaintiff, 
Sophia  Evans,  then  Sophia  Parnell,  of  the  second  part,  Henry  Par- 
neU  and  John  Kingston  of  the  third  part,  reciting  the  indenture  of 
the  11th  of  February,  1793,  and  reciting  an  intended  marriage  be- 
tween the  said  George  Evans  and  Sophia  Parnell,  the  plaintiff, 
Greorge  Evans,  covenanted  with  the  parties  of  the  third  part,  in  ex- 
ercise of  the  power  given  to  him  by  the  indenture  of  1793,  to  charge 
the  hereditaments  comprised  therein  with  an  annuity  of '600/.  Irish 
currency,  for  the  life  of  the  plaintiff,  Sophia  Evans,  in  case  she  sur- 
vived him,  for  her  jointure ;  and  that  he  would,  in  the  exercise  of  the 
power  reserved  to  him  by  the  indenture  of  1793,  charge  the  same 
hereditaments  with  the  payment  of  the  sum  of  6,000/.  Irish  currency, 
to  the  parties  of  the  third  part,  with  interest,  from  the  decease  of  the 
survivor  of  Hampden  Evans  and  George  Evans,  and  would  secure 
the  said  sum  by  a  term  of  600  years,  and  that  such  sum  should  be 
for  the  portions  of  the  younger  children  of  the  marriage.  The  mar- 
riage  took  effect 

By  a  deed-poll  under  the  hands  and  seals  of  Hampden  Evans  and 
George  Evans,  and  dated  the  10th  of  July,  1811,  and  duly  attested, 
reciting  the  indenture  of  1793,  Hampden  Evans  and  George  Evans, 
in  pursuance  of  the  power  reserved  to  them  by  that  mdenture,  re- 
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yoked  all  and  every  the  use  and  usages,  estate  and  estates,  charge 
and  charges,  power  and  powers  therein  and  thereby  given,  (except  the 
annuity  of  200/.  provided  for  Margaret  Evans,)  of  and  in  the  manor, 
towns,  and  lands  of  the  lordship  of  Lea,  in  the  indenture  of  1793 
mentioned  and  comprised,  and  of  and  in  the  house,  offices,  and  de- 
mesne lands  of  Portrane,  then  in  the  occupation  of  George  Svans, 
which  said  lands  were  part  of  the  towns  and  lands  of  Portrane  and 
Ballcarrick  in  the  same  indenture  of  1793  mentioned  and  comprised. 

By  an  indenture  of  settlement,  dated  the  20th  of  July  1811,  and 
made  between  Hampden  Evans  of  the  first  part,  Greorge  Evans 
and  Sophia  his  wife  of  the  second  part,  and  Henry  Parnell  and  John 
Kingston  of  the  third  part,  reciting  the  indenture  of  1793,  the  arti- 
cles of  agreement  of  August,  1805,  and  the  deed  poll  of  1811,  and 
also  reciting  an  indenture  of  even  date  therewith,  wnereby  Hampden 
Evans  and  G^rge  Evans  limited  and  appointed  to  a  trustee  the 
manors,  towns,  and  lands  of  the  lordship  of  jLea  for  a  term  of  ninety- 
nine  year^  in  trust  to  secure  an  annuity  of  400L  to  Margaret  Evans 
in  case  she  should  survive  Hampden  Evans,  it  was  witnessed  that  the 
said  George  Evans,  in  pursuance  of  the  covenant  in  the  articles  of 
agreement  of  August,  1805,  and  in  execution  of  the  power  given  to 
him  by  the  indenture  of  1793,  limited  and  appointed  all  the  several 
hereditaments  comprised  in  the  said  last  mentioned  indenture  to 
Henry  Paraell  and  John  Kingston  for  the  term  of  100  years,  and 
charged  the  same  hereditaments  with  the  yeariy  rent  of  600/1,  to  the 
use  of  the  plaintiff  Sophia  Evans,  for  her  me  in  case  she  should  sur- 
vive the  said  George  Evans ;  the  said  yearly  rent  of  600t,  together 
with  the  yearly  rent  of  400/.  thereinafter  provided  for  Sophia  Evans, 
to  be  for  her  jointure  and  in  satisfaction  of  dower.  And  Hampden 
Evans  and  George  Evans,  in  pursuance  of  the  covenant  of  the  said 
George  Evans  in  the  articles  of  1805  contained,  demised  unto  Heniy 
Parnell  and  John  Kineston  the  house,  offices,  and  demesne  lands  of 
Portrane  for  a  term  of  150  years,  and  charged  the  said  houses,  offices, 
and  demesne  lands  with  the  yearly  rent  of  400/.,  to  the  use  of  the 
plaintiff  Sophia  Evans,  in  case  she  should  survive  Greorge  Evans,  for 
her  life ;  and  it  was  declared  that  the  trusts  of  the  said  terms  of  100 
years  and  150  years  were  for  the  better  securing  the  said  two  an- 
nuities, iind  George  Evans  in  pursuance  of  the  articles  of  August, 
1805,  limited  and  appointed  the  hereditaments  comprised  in  the  in- 
denture of  1793  to  Henry  Parnell  and  John  Kingston,  for  the  term 
of  500  years,  for  the  purpose  of  raising  portions  for  the  younger  chil- 
dren of  George  Evans ;  and  it  was  declared  that  in  de&ult  of  such 
younger  children  the  said  sum  of  6,000/.  should  be  in  trust  for  the  said 
George  Evans  absolutely.  And  it  was  further  declared  that,  subject 
to  the  encumbrances  thereby,  and  by  the  indenture  of  the  20th  of  July, 
1811,  and  the  indenture  of  even  date  therewith  created,  the  heredita- 
ments comprised  in  the  deed  of  1793  should  remain  to  the  uses  de- 
clared thereof  by  the  said  deed. 

By  an  indenture  dated  the  4th  of  August,  1811,  Hampden  Evans 
and  George  Evans,  under  the  power  of  leasing  given  to  them  by  the 
deed  of  1793,  demised  the  lands  of  Portrane  to  a  trustee  for  ninety- 
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nine  years,  in  trust  to  aUow  Sophia  Evans,  in  case  she  should  survive 
Hampden  Evans  and  George  Evans,  to  have  and  take  the  surplus 
yearly  value  and  produce  over  and  above  the  annuity  of  400/.  a  year 
provided  for  her  by  the  previously  recited  deed. 

By  a  deed-poll,  under  the  hands  and  seals  of  Hampden  Evans  and 
George  Evans,  dated  the  15th  of  July,  1814, reciting  the  deeds  of  1793, 
1805,  and  the  three  deeds  of  1811,  Hampden  Evans  and  George 
Bvans,  in  pursuance  of  the  power  given  to  them  by  the  deed  of  1793, 
and  continued  by  the  deed  of  the  20th  of  July,  1811,  revoked  all  and 
every  the  uses,  trusts,  limitations,  intents,  and  purposes  by  the  deed 
of  1793  limited,  and  continued  by  the  deed  of  the  20th  of  July,  1811, 
and  declared  that  the  hereditaments  comprised  in  the  deeds  of  1793, 
subject  to  the  several  charges  and  encumbrances  created  thereby  and 
by  the  two  indentures  of  the  20th  of  July,  1811,  should  be  and  remain 
to  the  uses  therein  limited,  (which  were  afterwards  revoked,)  and  by 
the  deed  now  stating  there  was  reserved  to  Hampden  Evans  and 
George  Evans  a  joint  power  of  revocation  and  new  appointment. 

By  a  deed-poU,  under  the  hands  and  seals  of  Hampden  Evans  and 
George  Evans,  and  dated  the  1st  of  December,  1817,  reciting  the 
deed-poll  of  1814,  Hampden  Evans  and  Georm  Evans,  in  pursuance 
of  the  power  thereby  reserved  to  them,  revoked  all  and  every  the  uses, 
estates,  trusts,  limitations,  intents,  and  purposes  by  the  deed-poll  of 
1814  limited ;  and  declared  that  the  hereditaments  comprised  in  the . 
deed  of  1793,  subject  to  the  several  encumbrances  created  thereby, 
and  by  the  two  deeds  of  the  20th  of  July,  1811,  and  by  the  deed-poll 
of  1814,  should  be  and  remain,  (subject  and  charged  as  aforesaid,)  to 
the  use  of  Hampden  Evans  for  life,  with  remainder  to  the  use  of 
Greorge  Evans  for  life,  with  remainder  to  the  use  of  the  first  son  of 
the  said  George  Evans  in  tail  male,  with  remainder  to  his  second 
and  other  sons  successively  in  tail  male,  with  remainder  to  the  use 
of  the  defendant  Joshua  Evans  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  divers  remainders  over ;  and  in  the  same  deed 
was  reserved  to  Hampden  Evans  and  George  Evans  a  joint  power 
of  revocation  and  new  appointment 

Hampden  Evans,  by  his  will,  dated  the  9th  of  October,  1811,  after 
reciting  that  under  the  will  of  his  brother,  George  Evans  the  elder,  he 
had  power  by  his  will  to  charge  the  estates  devised  with  the  sum  of 
2,000/.,  as  a  provision  for  younger  children,  charged  the  devised 
estates,  (being  the  estates  comprised  in  the  deed  of  1793,)  with  the 
sum  of  2,000/.,  in  favor  of  such  younger  children ;  and  reciting  that 
by  the  deed  of  1793  the  same  estates  were  also  charged  with  7,000/. 
in  addition,  for  his  younger  children ;  and  that  by  the  same  deed  he 
had  also  power  to  charge  the  said  estates  with  3,000/.  for  his  own 
benefit ;  and  that  bv  the  same  deed  he  was  also  enabled  to  charge 
the  said  estates  with  all  such  debts  and  encumbrances  thereon  as  had 
been  paid  and  satisfied  by  him  ;  and  that  he  had  paid  sums  charged 
thereon  to  the  amount  of  2,863/.,  the  said  testator  charged  the  said 
estates  with  the  sums  of  3,000/.  and  2,863/.,  with  interest  from  the  day 
of  his  decease;  and  as  to  his  estate  and  lands  thereinafter  mentioned, 
and  all  his  personal  estate,  (including  the  said  sums  of  2,863/.  and 
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7,000^  and  3,000/.,  and  certain  other  specified  sums,)  he  gave  them  to 
trustees,  upon  trust,  to  convert  and  to  divide  the  proceeds  thereof 
after  payment  of  his  debts  and  legacies,  among  hb  younger  children 
equally ;  and  he  appointed  his  wife,  Mai^^aret  Evans,  and  bis  sons^ 
George  and  John  Hampden  Evans,  executors  to  his  wilL 

John  Hampden  Evans  died  in  1812,  intestate,  and  Hampnlen  Evans 
died  in  1820,  leaving  the  said  Margaret  Evans  his  widow^,  and  George 
Evans  and  four  younger  children  surviving  him.  Margaret  Evans 
and  Greorge  Evans,  having  renounced  probate,  administration  with 
the  will  annexed  was  granted  to  the  defendant,  Eyre  Dixon  Evans. 

George  Evans,  the  younger,  by  his  will,  dated  the  Ist  of  March, 
1838,  gave  to  Sir  Henry  Parnell  and  George  Evans,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  certain  lands  and  premises  in  the 
county  of  Dublin,  in  trust  for  the  use  of  his  wife  Sophia  Evans  for 
life,  in  case  she  should  survive  him ;  and,  after  her  decase,  to  the  end 
that  the  same  lands  might  ^o  along  with  the  settled  estates ;  and  he 
appointed  Sophia  Evans  sole  executrix  of  his  will 

George  Evans,  the  testator,  died  in  1842  without  having  any  issue 
bv  his  marriage  with  Sophia  Evans ;  and,  thereupon,  the  said  Joshoa 
Evans  became  entitled  as  tenant  for  life  in  possession  to  the  estates 
comprised  in  the  indenture  of  1793. 

The  said  Henrv  Pardell  (afterwards  Lord  Congleton)  survived  his 
co-trustee,  John  Kingston,  and  died  in  June,  1842,  having,  by  his  will, 
appointed  Jiis  eldest  son,  John  Parnell,  (the  present  Lord  Congleton,) 
his  sole  executor ;  and  Lord  Congleton  having  renounced  probate, 
administration  with  the  will  annexed  was  granted  to  the  defendant, 
Henry  Parnell,  and  thereupon  the  residue  of  the  term  of  500  years 
limited  by  the  deed  of  the  20th  of  Julv,  1811,  became  vested  in  Henry 
Parnell,  in  trust  to  secure  and  raise  the  ssdd  sum  of  6,000/. 

By  an  indenture,  dated  the  13th  of  June,  1823,  and  made  between 
Greorge  Evans,  of  the  first  part,  Joshua  Evans,  Eyre  D.  Evans,  and 
other  of  the  children  of  Hampden  Evans,  of  the  other  part,  K  Bay- 
ley,  the  surviving  trustee  of  the  term  of  500  years,  of  the  third  part, 
Margaret  Evans  and  George  Evans,  of  the  fourth  part,  and  E.  S. 
Ward  of  the  fifth  part,  in  consideration  of  15,913/.  to  Eyre  D.  Evans 
(as  such  administrator  as  aforesaid)  paid  by  the  said  E.  S.  Ward,  the 
parties  of  the  second  part,  assigned  to  E.  S.  Ward,  by  w^ay  of  mort- 
gage, their  shares  of  and  in  the  several  principal  sums  charged  upon 
the  settled  estates,  amounting  to  15,913/.,  and  Bayley  assigned  to  K 
S.  Ward  the  residue  of  the  term  of  500  years  for  raising  the  7,000/. 

By  an  indenture  of  the  24th  of  May,  1839,  the  charges  were  as- 
signed to  Sir  H.  Blane ;  and  by  an  indenture  of  the  same  date  Greo^ 
Evans  assigned  to  Sir  H.  Blane  the  sum  of  6,000/.,  charged  on  the 
settled  estates  by  the  deed  of  the  20th  of  July,  1811,  as  a  collateral 
security  for  the  repavment  of  the  sum  of  15,913^ 

By  a  deed  of  the  12th  of  December,  1848,  Sir  Hugh  Blane  assigned 
the  mortgaj^ed  securities  to  J.  Wicks,  the  money  being  advanced  by 
the  plaintins  in  certain  proportions ;  and  by  a  deed  of  the  same  date, 
Sir  i).  Blane  assigned  to  Sophia  Evans  the  said  sum  of  6,000/.  foi 
the  absolute  use  of  the  said  Sophia  Evans. 
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The  plaintiffs,  by  their  bill,  claimed  to  have  th^  sum  of  14,688/.  I85. 
Sd.  sterling,  representing  the  sum  of  15,913/.  Irish  currency,  raised  out 
of  the  estates  comprised  in  the  deed  of  1793,  and  the  plaintiff  Sophia 
£van8,  claimed  to  have  the  QflOOL  Irish  currency  raised  under  the 
trusts  of  the  term  of  500  years  now  vested  in  the  defendant,  Henry 
PamelL 

The  bill  prayed  that  it  be  declared  that  the  plaintif&  were,  as 
against  the  hereditaments  comprised  in  the  deed  of  1793,  entitled  to 
the  benefit  of  the  charges  of  1,500/.,  2,000/.,  3,000/.,  7,000/.,  and  2,413/., 
Irish  currency,  (making  together  the  sum  of  14,688/.  18s.  6<L  sterling,) 
and  that  Sophia  Evans,  as  executrix  of  George  Evans,  was  entitled 
to  the  charge  of  6,000/.  Irish  currency  and  interest,  charged  upon  the 
same  hereditaments  and  premises  by  the  deed  of  the  20th  of  July, 
1811.  The  defendants,  Joshua  Evans  and  Eyre  D.  Evans,  by  their 
answer,  submitted,  whether  by  the  effect  of  the  deeds-poll  of  July, 
1814,  and  December,  1817,  or  one  of  them,  the  power  contained  in 
the  deed  of  1793,  for  raising  3,000/.  for  the  said  Hampden  Evans  was 
not  revoked,  and  whether  the  plaintiff,  Sophia  Evans,  was  entitled  to 
have  the  charge  of  6,000/.  raised  out  of  the  settled'  estates ;  and  they 
farther  submitted,  that  Sophia  Evans  ought,  as  tenant  for  life  of  cer- 
tain portions  of  the  settled  estates,  to  contribute  a  due  proportion  of 
the  interest  of  the  charges  on  the  settled  estates,  amounting  to  14,688/. 
IBs. 

The  cause  came  on  to  be  heard  by  the  Master  of  the  Rolls,  who  by 
his  decree,  dated  the  15th  of  March,  1852,  declared  that  the  heredita- 
ments comprised  in  the  deeds  of  1793  and  the  1st  of  December,  1817, 
were  well  charged  with  the  sum  of  14,688/.  I85.  6(/.,  and  that  the 
plaintifl^  were  entitled  to  have  the  same  raised  by  sale  or  mortgage, 
out  of  the  settled  estates,  and  that  the  sum  of  6,000/.  Irish  currency 
"was  likewise  well  chained  on  the  same  estates ;  and  he  further  de- 
clared that  the  plaintif]^  Sophia  Evans,  in  regard  of  her  life-interest  in 
the  lands  of  Portrane,  under  the  demise  of  the  4th  of  August,  1811, 
was  not  liable  to  any  proportion  of  the  interest  of  the  said  charges. 

The  defendants,  Joshua  Evans,  Eyre  Dixon  Evans,  and  George 
Evans,  the  infant  tenant  in  tail,  appealed  from  this  decision. 

James  Russell  and  IHggott^  for  the  appellants. 

JL  Palmer^  Shee^  and  Wolstenholme^  for  the  plaintiffs,  in  support  of 
the  decree. 
t 
Pembertanj  for  the  defendant,  Henry  Pamell. 

The  Lord  Chancellor.  One  question  is,  whether  the  deed  of 
July,  1814,  put  an  end  to  the  power  secured  to  Hampden  Evansby 
the  settlement  of  1793,  of  charging  the  estates  with  the  sum  of  3,000/. 
Upon  that  part  of  the  case  we  have  no  doubt  With  respect  to  the 
other  point,  as  to  contribution,  we  wiU  look  at  the  exact  terms  of  the 
deed  before  we  state  our  conclusion.  As  to  the  first  pomt,  whetner 
the  deed  of  July,  1814,  did  or  did  not  revoke  the  power  given  to 
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Hampden  Evans  and  George  Evans  of  charging  the  estates  with  cer- 
tain definite  sums,  the  Master  of  the  Rolls  thought  it  did  not  revote 
the  power ;  and  we  concur  in  that  opinion.  The  language  of  the 
revocation  is,  "  revoke  and  make  void  all  and  every  the  uses,  trosts, 
limitations,  intents,  and  purposes  by  the  deed  of  1793  limited,"  &a 
The  first  question  is,  if  the  words  had  stopped  there,  whether  they 
would  have  amounted  to  a  revocation  of  the  power.  The  Master  of 
the  Rolls,  it  was  said,  went  upon  the  ground  that  the  words  imported 
no  revocation  of  the  power.  In  my  opinion  it  is  utterly  unimportaot 
whether  the  words,  standing  alone,  would  have  effected  a  revocation, 
because  they  are  followed  by  a  clause  by  which  the  parties  declare 
"  that  the  manors,  &c.,  comprised  in  the  deed  of  1793,  subject  to  the 
several  charges  and  encumbrances  thereby,  and  by  the  two  indenture 
of  the  20th  July,  1811,  created,  should  be  and  remain,"  to  the  uses 
therein  declared. 

If  the  first  words  do  not  amount  to  a  revocation,  cadU  qtuesiio ;  if 
they  did,  then  the  subsequent  clause  explains  that  it  was  not  the  in- 
tention of  the  parties  to  revoke  the  power,  because  the  words  are 
^  subject  to  the  several  charges  and  encumbrances  created  by  the  deeds 
in  question."  If  the  revocation  was  subject  to  these  charges,  there  is 
no  point  to  be  decided.  A  question  was  raised,  whether  the  power 
given  to  Hampden  and  George  was  an  encumbrance.  The  word 
"  encumbrance  "  has  no  strictly  technical  meaning ;  but  what  is  usu- 
ally understood  is,  that  where  a  person  has  a  right  at  his  pleasure  to 
charge  3,000/.  upon  an  estate,  that  is  an  encumbrance.  la  such  a 
state  of  things  nobody  could  say  he  had  an  estate  free  irom  encum- 
brances while  his  estate  was  liable  at  any  time  to  be  charged  with 
such  a  sum  of  money.  I  think  that  it  is  an  encumbrance;  and  with- 
out speculating  upon  the  word^  if  they  stood  alone,  that  the  import 
of  the  former  words,  if  sufficient  by  themselves  to  operate  a  revoca- 
tion of  the  power,  are  cut  down  and  explained  by  what  follows :  the 
Master  of  the  Rolls  meant  to  say  that  the  subsequent  words  showed 
that  the  party  did  not  intend  them  in  the  sense  of  revoking  the  power : 
he  did  not  consider  what  he  had  done  did  affect  the  charges  and  en- 
cumbrances subsisting  prior  to  that.  Whether  it  is  to  be  understood 
as  setting  them  up  again  or  meaning  not  to  revoke  them,  the  effect  is 
the  same. 

The  Lords  Justices  concurred. 

February  26.  The  Lord  Chancellor  ^ve  the  judgment  of  the 
court  upon  the  point  reserved.  The  question  arises  under  a  settle- 
ment executed  in  1793,  whereby  Hampden  Evans  and  his  son,  Creorge 
Evants,  tenant  for  life  and  tenant  in  tail,  after  suffering  a  recovery 
of  large  estates  in  Ireland  proceeded  to  re-settle  them.  It  is  not  ne- 
cessary to  give  the  details  of  the  settlement ;  it  is  sufficient  to  say, 
that  provisions  were  made  for  different  branches  of  the  family.  Greorge 
married  in  1805,  and  entered  into  a  contract  for  a  8ettlen\ent,  whereby 
he  agreed  to  execute  certain  powers  in  favor  of  his  wife  and  the  childf- 
ren  of  the  marriage.     No  settlement  was  then  executed.    By  the  deed 
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of  the  20th  of  July,  1811,  the  power  of  revocation  was  exercised  as 
to  two  of  the  estates,  Lea  and  Portrane.  The  estate  of  Lea  was^ 
taken  out  of  the  settlement  for  the  purpose  of  ^ving  an  additional ' 
jointure  to  the  wife  of  the  father  of  400Z.  a  year ;  and  Portrane  was 
taken  out  for  the  purpose  of  giving  a  jointure  of  400/.  a  year  to  the 
wife  of  George  fSvans.  By  the  deed  of  July,  1811,  Portrane  was 
limited  to  secure  400/.  a  year  to  the  plaintiff  Sophia,  and  certain  other 
provisions  were  made  for  securing  the  property  to  the  family  of  Gteorge 
and  Sophia.  I  state  this  merely  to  introduce  the  question.  On  the 
24th  of  August,  1811,  Hampden  Evans  and  Greorge  Evans,  who  had 
the  power  of  demising  this  estate,  demised  to  trustees  for  Sophia  the 
whole  of  the  estate  of  Portrane,  in  trust  that  she  should  have  and  take 
the  surplus  yearly  value  and  produce ;  and  the  question  reserved  was, 
whether,  upon  the  face  of  this  deed,  Portrane  was  to  be  free  from  a 
share  of  the  burdens  which,  at  the  date  of  the  original  settlement, 
affected  all  the  estates.  This  sum  of  3,000/.  was  charged  upon  the 
whole  of  the  estates.  The  contention  of  the  appellants  was,  that 
Portrane  ought  to  bear  its  share  of  these  burdens.  We  have  come 
to  the  conclusion  that  this  is  a  mistaken  view ;  and  that  the  decision 
of  the  Master  of  the  Bolls  was  right.  All  was  part  of  one  transac- 
tion, though  carried  out  by  deeds  not  dated  on  the  same  day.  Then 
the  result  was,  that  the  effect  of  the  earlier  deed  was  to  leave  the  set- 
tled estates  subject  only  to  her  400/.  a  year,  and  the  400/.  a  year  to 
the  wife  of  Hampden  Evans.  Then,  the  settlement  pf  1793  conti- 
nued in  force,  subject  to  the  powers  exercised  in  favor  of  the  son  and 
his  issue*  A  deed  was  afterwards  executed,  by  which  it  was  declared 
that  Sophia  should  have,  receive,  and  take  the  yearly  surplus  value 
and  proGUce  over  and  besides  the  annuity  of  400/.  a  yesur.  The  fair 
inference  is,  that  she  was  to  take  Portrane  entirely  to  herself,  free  from 
any  liability  to  contribute  to  the  charges  upon  the  estates ;  and  that 
the  annuity  of  400/.  a  year  was  a  mere  nominal  distinction.  We  are 
of  opinion,  therefore,  that  the  decree  of  the  Master  of  the  Rolls  was 
right  in  all  respects,  and  that  the  appeal  must  be  dismissed,  with  posts. 


Tucker  v.  Hernaman.^ 

July  18,  1858. 

Administration  Suit — Bankrupt  —  Priority  of  Creditors   subsequent 
to  the  Bankruptcy — Costs. 

Where  an  attorney  and  solicitor  became  bankrupt,  and,  without  having  obtained  his  certifi- 
cate, commenc^  practice  and  continued  to  do  ao  with  the  knowledge  of  the  creditors  who 
had  proved,  it  was : — 

fleW,  that  the  subsequent  creditors  had  priority  over  those  who  had  proved,  and  that  the 
estate  was  to  be  administered  in  equity  and  not  in  bankruptcy.  The  oflldal  assisnee,  who 
appended  from  a  decree  of  the  court  below,  was  ordered  to  pay  the  costs  personally. 

1  23  Law  J.  Bep.  (n.  s.)  Chanc.  791 ;  17  Jur.  728. 
VOL.  XIX.  46 


Digitized  by  VjOOQ IC 


542  COURTS  OF  CHANCERY,  186a     ' 

Tacker  v.  Henumuui. 

The  facts  of  this  case  are  reported  17  Eng.  Rep«  423,  and  need  not 
be  repeated. 

From  the  decree  of  Stuart,  V.  C,  Mr.  Hemaman,  the  official  assig- 
nee, appealed ;  and  it  was  contended  for  him  that,  even  supposing 
the  creditors  who  had  proved  were  not  entitled  to  priority,  still  the 
official  assignee  ought  to  have  been  permitted  to  get  in  the  assets 
under  the  bankruptcy,  and  all  the  subsequent  creditors  ought  to  have 
been  required  to  go  in  under  the  bankruptcy,  so  that  the  justice  of 
their  claims,  if  they  were  just,  might  be  allowed.  At  any  rate,  the 
decree  of  the  Vice- Chancellor  had  gone  too  far,  as  it  should  simply 
have  directed  an  account  of  what  was  due  to  the  subsequent  credit- 
ors, and  that  decree  ought  to  be  altered  accordingly. 

Bacon  and  Schomberg^  for  the  plaintiff,  supported  the  decree  of  the 
Vice-Chancellor. 

Roll  and  J.  V.  Prior^  for  the  appellant 

H  Prior^  for  the  defendant. 

Turner,  L.  J.  This  case  is  a  very  singular  one.  The  testator, 
Mr.  Elswood,  an  attorney  and  solicitor,  became  bankrupt  in  1815, 
when  he  went  abroad,  and  returned  to  this  country  in  1B17,  and  esta^ 
blished  himself  in  a  different  part  of  the  country  as  an  attorney  and 
solicitor,  and  continued  to  act  in  that  capacity  to  the  period  of  his 
death  in  1852,  evidently  carrying  on  a  very  considerable  business  — 
his  assets  now  under  administration  being  about  10,000/.  In  that 
state  of  things  the  question  is  one  between  the  subsequent  creditors, 
namely,  those  with  whom  he  had  contracted  debts  subsequent  to  the 
issuing  of  the  commission,  and  those  who  had  proved  under  the  com- 
mission. Now,  the  case  of  Troughton  v.  OUley^  2  Amb.  630,  decided 
by  Lord  Camden,  had  settled  that  if  creditors  under  a  commission  in 
bankruptcy  have  permitted  a  bankrupt  to  carry  on  his  trade  subse- 
quently to  the  issuing  of  that  commission,  those  creditors  stand  in 
the  same  position  as  prior  mort^gees  with  reference  to  subsequent 
mortgagees;  that  they  lose  their  priority  in  respect  to  their  debts 
which  were  due  under  the  commission,  and  that,  in  the  administri- 
tion  of  such  assets,  the  debts  subsequently  incurred  are  to  have  pri- 
ority. It  is  admitted  that  some  of  the  creditors  must  have  been 
aware  of  the  fact  of  the  bankrupt's  return  to  this  country,  for  it  is 
certain,  in  the  first  place,  that  he  paid  some  of  the  debts  which  had 
been  proved  under  the  commission,  and  it  is  not  very  probable  that 
those  persons  had  not  had  some  communication  with  the  other  credi- 
tors who  had  also  proved  under  the  commission.  It  is  proved  also, 
that  one  of  the  assignees,  who  represented  all  the  creditors,  has  been 
paid  all  his  debt  in  mil,  and  the  other  knew  the  fact  of  the  bankrupt 
carrying  on  business  in  another  part  of  the  country.  In  this  state  of 
things  it  is  impossible  to  do  otherwise  than  to  impute  to  the  creditors, 
who  proved,  knowledge  of  the  fact  Now,  Mr.  Rolt,  on  behalf  of  tiic 
official  assignee,  has  said  that  the  circumstances  of  this  case  are  dif- 
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ferent  from  those  in  the  case  of  Trotighton  v.  Gitley.  The  circum- 
stances of  one  case  must,  to  a  certain  extent,  necessarily  differ  froin 
those  of  another ;  but  the  court  is  to  look  to  the  principle  laid  down 
in  that  case  by  Lord  Camden,  in  these  very  distinct  tefms :  "  It  falls 
within  the  principle  that  if  a  man  having  a  lien  stands  by  and  lets 
another  make  a  new  security,  he  shall  be  postponed."  Therefore,  the 
ref^ult  in  this  case  is,  that  it  must  be  considered  as  coming  within  the 
principle  of  Troughton  v.  Gitley. 

The  only  question,  then,  to  be  considered  is,  how  is  that  principle 
to  be  carried  out  under  the  decree  of  this  court  ?  It  is  said  that  the 
official  assignee  ought  to  be  permitted  to  get  in  all  the  assets,  and 
that  the  creditors  subsequent  to  the  commission  ought  to  apply  to  the 
Court  of  Bankruptcy  for  the  purpose  of  having  their  right  worked 
out  by  that  court.  Now  the  Court  of  Bankruptcy  can  have  no  juris- 
diction to  administer  an  estate  for  the  benefit  of  subsequent  creditors 
who  have  no  right  under  the  commission.  But  there  is  this  further 
difficulty.  The  executor  has  actually  got  in  and  received  a  certain 
portion  of  the  assets,  amounting  to  3,774^  I65.  3d,  or  at  all  events,  a 
considerable  sum.  The  case  decided  by  Lord  Camden  clearly  fixes 
him  with  a  trust  for  the  subsequent  creditors,  and  if  he  be  fixed  with 
a  trust  for  these  creditors,  could  he  permit  the  assets  which  he  has  re- 
ceived to  be  handed  over  to  the  prior  creditor,  and  deprive  the  subse- 
quent creditors  of  the  assets  ?  The  Court  of  Bankruptcy  has  no 
power  to  administer  the  assets  so  far  as  the  subsequent  creditors  are 
concerned ;  and  by  whom,  therefore,  are  they  to  be  administered,  ex- 
cept bv  the  executor  who  has  received  them  ?  The  official  assignee 
has  raised  another  question,  namely,  that  the  decree  has  gone  too  far, 
and  that  it  should  have  simply  directed  an  account  of  what  was  due 
to  subsequent  creditors ;  and  that,  having  done  that,  the  court  should 
have  decreed  that  the  surplus  should  be  paid  over  to  the  official  assig- 
nee to  administer.  But  how  does  this  case  stand  ?  These  assets 
were,  in  the  first  place,  for  the  benefit  of  the  subsequent  creditors ; 
and  secondly,  for  the  payment  of  the  debts  due  under  the  commission, 
or  which  have  been  proved  under  the  commission,  against  the  bank- 
rupt's estate.  It  is  clear  that  the  Court  of  Chancery  ought  to  admin- 
ister the  estate,  without  interfering  with  the  jurisdiction  of  the  Court 
of  Bankruptcy ;  and  in  order  properly  to  carry  out  the  decree,  it  must 
be  altered  by  substituting  for  a  part  of  it  the  following  wolrds:  — 
"Sufficient  to  satisfy  the  debts  of  the '  testator  proved  and  to  be 
proved  under  the  said  commission,  so  far  as  they  may  remain  un- 
paid, and  any  costs  which  may  be  properly  incurred  under  the  com- 
mission and  which  may  remain  unpaid."  The  costs  of  the  appeal 
must  be  paid  by  the  appellant,  the  official  assignee,  personally. 

Knight  Bruce,  L.  J.,  concurred. 
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^  re  Robinson's  Charity,^ 

Febroaiy  26, 1853. 

Charity  —  Appointment  of  New  Trustees  —  Jurisdiction  of  Vtce-GuM' 

cellor. 

Undor  the  3 1st  section  of  the  1  Will.  4,  c.  70,  the  Yice-Chancellon  have  inrisdicdon  to 
appoint  new  trustees,  in  the  place  of  the  Judges  of  the  Conrt  of  Chester,  of  a  charitj  east 
upon  snch  judges  by  yirtue  of  their  office. 

By  the  will  of  the  Rev.  John  Robinson,  formerly  vicar  of  Roabon, 
in  the  county  of  Denbigh,  dated  in  1703,  the  Bishop  of  St.  Asaph, 
the  Chief  Justice  of  Chester,  and  the  Associate  Justice,  and  their  re- 
spective successors,  were  appointed  trustees  of  a  charity,  the  legal 
estate  in  the  lands  of  the  charity  being  vested  in  the  vicar  of  Ruabon. 
In  consequence  of  the  abolition  of  the  Welsh  jurisdiction,  by  the  sta- 
tue 11  Geo.  4,  &  1  Will.  4,  c.  70,  two  of  the  trustees  had  ceased  to  exist 
By  the  1  Will.  4,  c.  70,  s.  31,  it  was  declared  "  That  in  all  cases  where 
any  trust  for  charitable  uses  or  of  a  public  nature  shall  have  been  cast 
upon  the  judges  of  the  courts  hereby  abolished,  by  virtue  of  their 
offices,  it  shall  be  lawful  for  the  Lord  High  Chancellor,  or  keeper  of  the 
seals  for  the  time  being,  or  for  the  judges  of  assize  upon  their  circnits 
in  the  county  of  Chester  or  principality  of  Wales,  to  appoint  such 
other  trustee  or  trustees  as  they  shall  think  fit,  by  any  writing  under 
their  hands,  in  place  of  the  former  judge  or  judges ;  which  trustee  or 
trustees  so  named  shall  have  the  same  power  and  authority,  and  be 
subject  to  the  same  rules  and  duties,  as  the  trustee  or  trustees  for 
whom  he  or  they  may  be  substituted." 

The  petition  for  the  appointment  of  new  trustees  of  the  charity 
under  this  act,  was  heard  before  Turner,  V.  C,  who,  entertaining  a 
doubt  as  to  his  jurisdiction,  directed  the  matter  to  be  mentioned  to 
the  Lord  Chancellor. 

Kenyon  applied* 

The  Lord  Chancellor.  My  opinion  is,  that  the  Vice-Cbancellor 
has  jurisdiction. 


1  22  Law  J.  Bep.  (ir.  s.)  Chanc  841 ;  2  De  Gex,  Mac  &  Gor.  188. 
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Jackson  v,  Jackson.^ 

March  19,  1853. 

Vendor  and  Purchaser —  Specific  Performance  —  Price —  Valuers 

Arbitration. 

Acoiltracted  to  sell  to  B  certain  bleach  works  and  the  machinery  and  fixtures  belonging  thereto, 
on  the  condition  that  B.  should  take  the  machinery  and  fixtures  at  a  yaluation,  and  that, 
for  the  purpose  of  the  valuation,  A  and  B  should  each  appoint  a  ralner,  and  that  the 
valuers  should  appoint  an  umpire  before  entering  on  the  business  of  the  valuation,  and 
that  the  price  should  be  fixed  on  by  the  valuers,  or  the  umpire  in  case  they  differed.  A 
and  B  appointed  valuers,  but  the  valuers  did  not  appoint  an  umpire.  The  valuers  could 
not  agree  on  their  valuation.  In  a  suit  by  B  against  A  a  specific  performance  of  the  con- 
tract was  ordered,  and  the  case  was  adjourned  m  order  that  the  valuation  might  be  made 
by  the  court 

Mrs.  Jackson  put  up  for  sale,  by  auction,  a  mansion  called  Beevor 
Hall,  at  Barnsley,  in  Yorkshire,  and  certain  bleach  works  and  the 
plant,  machinery,  fixtures,  and  utensils  belonging  to  them,  under  cer- 
tain conditions  of  sale. 

The  6th  condition  was  as  follows :  — 

**  The  purchaser  shall  take  at  a  valuation  the  plant,  machinery,  fix- 
tures, and  utensils  at  the  bleach  works  belonging  to  the  vendor,  and, 
within  two  days  after  the  sale,  the  vendor  and  purchaser  shall  each 
appoint  by  writing  a  person  to  value  the  same ;  and  in  case  such 
persons  do  not  within  two  calendar  months  after  the  sale,  agree  upon 
a  valuation,  then  such  valuation  shall  be  made  by  such  third  party 
as  the  said  two  valuers  shall,  before  they  enter  upon  business,  appoint 
in  writing  for  that  purpose ;  and  the  valuation  of  such  two  persons  or 
their  umpire  shall  be  final  and  conclusive,  and  the  amount  thereof 
shall  be  paid  by  the  purchaser  to  the  vendor  at  the  time  of  completing 
the  purchase." 

The  plaintiff,  Mr.  Jackson,  became  the  purchaser  of  the  property 
by  private  contract,  subject  to  the  conditions  of  sale,  and  accepted 
the  title.  The  plaintiff  and  the  defendant  each  appointed  a  valuer, 
but  the  two  valuers  did  not  appoint  an  umpire.  The  two  valuers 
entered  upon  the  business  of  the  valuation,  but  could  not  agree  on  a 
valuation. 

The  vendor  having  declined  to  join  in  any  scheme  for  having 
a  valuation  made,  a  bill  w^s  filed  by  the-  purchaser  praying  for  a 
specific  performance  of  the  agreement,  and  that  necessary  direc- 
tions might  be  given  for  ascertaining  the  value  of  the  plant,  ma- 
chinery, fixtures,  and  utensils,  and  for  the  payment  of  the  purchase- 
money. 


1  22  Law  J.  Rep.  (n.  s.)  Chanc  879. 
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McUins  and  Selwyn^  for  the  plaintiff,  cited  Oourlay  v.  2%e  Duke  of 
Somerset^  19  Ves.  429. 

Olasse  and  Faber^  for  the  defendant,  cited  Milnes  v.  Oerp^  14  Vea. 
400;  Cooth  v,  Jackson^  6  Ves.  34;  1  Sugd.  Vend,  and  Pur.  465, 10th 
ed ;  Morgan  v.  MUman^  17  Jur.  193 ;  s.  c.  17  Eng.  Rep.  203. 

Stuart,  V.  C.  There  can  be  no  doubt  that,  if  the  price  to  be  paid 
for  the  property  contracted  to  be  purchased  had  been  left  to  be  settled 
by  arbitrators,  the  court  would  not  have  interfered  to  perform'  such 
an  agreement  I  am  asked  to  decide  that  this  principle  is  to  be 
applied  to  this  case.  The  essence  of  this  agreement  here  was  to 
purchase  property,  the  price  of  which  was  fixed  by  the  agre^otient, 
and  also,  connected  with  it,  property  subject  to  a  valuatioDi  the 
amount  of  which  was  to  be  ascertained  in  a  particular  manner.  The 
sixth  condition  stated  that  the  purchaser  should  take  the  property  at 
a  valuation,  the  essence  of  the  stipulation  not  appearing  to  be  the 
mode  in  which  the  valuation  was  to  be  made.  There  can  be  no 
doubt,  on  principle  and  authority,  that  even,  where  the  price  is  to  be 
fixed  by  valuation,  there  may  be  circumstances  to  induce  the  court 
to  depart  from  the  general  principle,  and  substitute  the  Master  or 
some  oflScer  of  the  court  for  those  persons  pointed  out  by  the  terms 
of  the  agreement  Sir  W.  Grant,  in  Gregory  v.  Mighell^  18  Ibid. 
328,  decreed  the  specific  performance  of  an  agreement,  and  directed 
that  the  amount  of  rent  should  be  ascertained  by  the  Master  after 
failure  of  the  arbitrators,  because,  firom  the  condition  of  the  parties, 
he  considered  it  essential  to  justice  that  the  court  should  substitute 
its  ofiicer  to  make  the  valuation.  That  was  a  very  strong  case,  but 
it  has  never  been  questioned.  In  the  present  case,  the  circumstaLnces 
fall  short  of  that  Here  the  purchaser  was  to  take  certain  fixtures  at 
a  valuation.  The  agreement  for  sale  had  been  carried  out  to  a  cer- 
tain extent  It  was  the  duty  of  the  valuers  to  have  appointed  an 
umpire.  Through,  mistake  the  agreement  failed  as  to  this  point. 
The  question  is,  whether  or  not  there  shall  be  a  total  failure  of  this 
agreement  in  consequence  of  the  miscarriage.  The  defendant  has 
declined  to  reappoint  a  valuer ;  and  I  consider  that  under  the  circum- 
stances of  the  case  I  have  no  option  but  to  decree  specific  perform- 
ance of  the  whole  agreement,  and  adjourn  the  matter  of  valuation  to 
chambers,  there  to  be  worked  out  by  the  chief  clerk.  The  costs  of 
the  suit  must  be  paid  by  the  defendant 
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Jenkins  v.  Robertson.^ 

April  26, 1853. 

Administration  of  Estate  —  Specialty  and  Simple  Contract  Debts  ^^ 
Trust  Deed  not  Executed — Joint  Liability  of  Trustees  —  Bond 
Creditors —  Costs. 

In  a  creditors'  suit  fonr  persons  claimed  against  a  testator's  estate,  for  misappropriation  of 
tmst  funds.  A  claimed  to  be  a  specialty  creditor  under  a  trust  deed,  whicn  was  nerer  ex 
ecnted  by  the  testator,  although  he  acted  in  the  trusts. :  — 

Bdd^  thai  A  was  only  a  simple  contract  creditor. 

B  claimed  as  a  specialty  creditor  under  a  trust  deed,  by  which  it  was  "declared"  by  the 
parties  that  the  money  should  be  on  certain  trusts  :•» 

Eddy  that  the  omission  of  the  word  **  agreed"  did  not  prevent  there  being  a  contract  on  the 
part  of  the  trustee. 

0  claimed  under  a  tmst  deed  by  whidi  the  testator  was  a  trustee  jointly  with  anodiar  person, 
who  survived  him: — 

Edd^  that  the  testator's  estate  was  liable  for  the  breach  of  trust  conmiitted  by  him,  and  that 
C  was  a  specialty  creditor. 

D  claimed  under  a  bond : — 

Edd,  that  as  the  testator's  heirs  were  bound,  D  was  entitled  to  priority  over  the  other  spe- 
cialty creditors  out  of  the  assets  arising  from  real  estate. 

The  suit  was  instituted  bv  A,  the  simple  contract  creditor,  and  the  assets  were  insnffident  to 
satisfy  the  specialty  debts : — 

Edd,  nevertheless,  that  the  plaintift*  was  entitled  to  hb  costs  out  of  the  estate,  as  between 
solicitor  and  client 

This  was  a  creditors'  suit,  filed  by  F.  Jenkins,  on  behalf  of  him- 
self and  all  the  other  creditors  of  James  Robertson,  deceased,  against 
the  executrix  and  heiress  at  law  of  J.  Robertson.  The  cause  was 
referred  to  the  Master  in  January,  1848,  amongst  other  things,  to 
take  an  account  of  the  debts  of  the  testator,  J.  Robertson.  The 
Master  had  made  his  report,  and  the  cause  now  came  on  upon  fur- 
ther directions,  all  parties  consenting  to  take  the  opinion  of  the  court 
upon  the  different  questions  arising  between  the  creditors,  without 
exceptions  being  taken.  The  first  question  was,  whether  the  plain- 
tiff's debt  was  a  specialty  or  simple  contract  debt  The  plaintiff's 
debt  arose  in  this  manner :  the  testator,  J.  Robertson,  who  was  a 
solicitor,  had  prepared  a  deed,  dated  the  8th  of  April,  1844,  under 
which  he  was  a  trustee,  for  the  benefit  of  the  plaintiff  for  life,  and 
afterwards  for  the  benefit  of  certain  persons  therein  mentioned.  The 
deed  was  executed  by  all  the  parties,  except  J.  Robertson  himself. 
The  trust  moneys  were  received  by  J.  Robertson,  and  applied  by  Inm 
for  his  own  purposes.  The  Master  had  allowed  the  plaintiff's  debt 
as  a  specialty  debt,  but  subject  to  tl|e  opinion  of  the  court  whether  it 
was  a  specialty  or  simple  contract  debt,  the  testator  being  named  as 

1  22  Law  J.  Bep.  (i7.  s.)  Cbanc  87i. 
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a  trustee  in  the  deed,  and  having  acted  in  the  trusts  thereof  as  such 
trustee,  but  never  having  signed  and  executed  the  same. 

The  second  question  arose  upon  the  debt  of  a  person  named  Davis, 
who  was  a  creditor  in  respect  of  a  sum  pf  about  4,000^  which  had 
been  received  by  J.  Robertson,  as  trustee  under  a  settlement  dated  in 
1842,  and  had  been  applied  to  his  own  use.  This  deed  was  executed 
by  Robertson,  but  the  form  as  to  the  declaration  of  trust  was  simply 
^(  it  is  hereby  declared,"  the  usual  form  that  it  was  agreed  and  de^ 
clared  by  the  parties  thereto  being  omitted.  The  question  was  whe- 
ther this  deed  amounted  to  a  contutct  on  the  part  of  J.  Bobertsoo 
that  he  would  apply  the  trust  funds  in  the  manner  pointed  out  by  the 
deed. 

The  third  question  arose  upon  another  debt  of  SS5L  to  Davis, 
under  a  settlement  in  which  the  testator,  J.  Robertson,  was  a  trustee 
jointly  with  a  person  named  Snell«  Robertson  had  applied  the 
money  to  his  own  use,  and  died,  leaving  Snell  surviving.  The  ques- 
tion was,  whether  this  was  a  joint  obligation,  and  had  consequently 
survived  to  Snell,  or  whether  the  estate  of  Robertson  was  liable  for 
the  breach  of  trust  committed  by  him.  The  Master  had  reported 
that  this  was  a  specialty  debt  as  against  the  estate  of  J.  Robertsoo. 

The  fourth  question  arose  upon  a  debt  due  to  George  Nicholsoo, 
by  virtue  of  a  joint  and  several  bond  of  the  testator  and  George 
«iell,  dated  the  24th  of  December,  1845,  for  securing  1,50021  and 
interest,  of  which  500/.  was  paid,  leaving  due  for  principal  and  inte- 
rest, 1,261/.  By  this  bond  the  testator  and  G.  Snell  became  jointly 
bound  for  themselves  and  their  heirs  for  the  payment  of  the  above 
sum.  The  Master  had  found  this  also  a  specialty  debt,  and  it  was 
contended  for  G.  Nicholson  that  he  was  entitled  to  be  paid  out  of  the 
real  estate,  in  preference  to  any  of  the  other  specialty  creditors. 

The  fifth  question  was  as  to  the  costs,  and  it  arose  in  this  way. 
The  present  suit  of  Jenkins  v.  Robertson^  was  filed  on  the  12th  of 
August,  1847,  to  render  the  estate  of  Robertson  liable  for  the  breaches 
of  trust  committed  by  the  testator.  On  the  11th  of  September,  1647, 
a  suit  was  instituted  by  Nicholson  on  behalf  of  himself  and  all  the 
specialty  creditors  of  J.  Robertson.  The  plaintiff  in  the  first  suit 
then  amended  his  bill,  making  it  a  creditors'  suit  on  behalf  of  all  the 
creditors  of  J.  Robertson,  as  well  specialty  as  simple  contract.  The 
bill  in  Nicholson  v.  Robertson  was  dismissed  by  a  joint  order  made  io 
this  suit,  the  plaintifi*  in  that  suit,  G.  Nicholsra,  coming  in  to  prove 
in  this  suit,  and  his  costs  being  ordered  to  be  paid  out  of  the  fund  io 
this  suit  The  <mier  of  dismissal,  however,  did  not  provide  for  the 
costs  of  the  defendants  in  the  suit  of  Nicholson  v.  Robertson,  It  was 
submitted  on  behalf  of  Nicholson  that  this  suit  was  unnecessary,  and 
that  the  plaintiff  in  this  suit  and  the  other  parties  were  not  entitled 
to  their  costs  until  his  debt  and  costs  and  those  of  the  other  specialty 
creditors  should  be  first  satisfied. 

A  question  was  also  raised  as  to  whether  tlie  plaintiff's  costs  skoiild 
be  allowed  as  between  solicitor  and  client  or  as  between  jmrty  and 
party. 
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Selwyn  and  C.  Phillips^  for  the  plaintiff  Jenkins,  who  claimed  under 
the  deed  of  April,  1844,  which  was  not  executed  by  Robertson,  con« 
tended  that  the  plaintiff's  was  a  specialty  debt  Although  Robertson 
did  not  execute  the  deed,  he  acted  under  it  as  trustee,  and  could  not| 
therefore,  deny  the  effect  of  his  own  act  This  was  a  debt  on  which 
an  action  of  covenant  might  have  been  sustained.  It  was  the  same 
as  the  case  of  a  covenant  runninj;  with  the  land.  The  following 
authorities  were  cited :  —  Lord  montford  v.  Lard  Cado^any  19  Yes. 
635 ;  Wood  v.  Hardisty,  2  Coll.  542 ;  Turner  v.  Wardle,  7  Sim.  80 ; 
Hawkins  v.  Shermanj  3  Car.  &  P.  459 ;  and  Piatt  on  Covenants,  pp. 
10, 18.  It  was  also  contended  that  the  plaintiff  was  entitled  to  his 
costs  as  between  solicitor  and  client,  out  of  the  estate,  whether  the 
assets  were  sufficient  for  the  payment  ^f  the  specialty  creditors  or 
not,  particularly  as  the  other  creditors  had  had  the  benefit  of  coming 
in  under  this  suit    Barker  v.  Wardle^  2  Myl.  &  K.  818. 

Speedj  for  Davis,  who  claimed  under  the  two  trust  deeds  which 
were  executed  by  Robertson,  contended  that  these  debts  were  spe* 
cicdty  debts.  In  the  first  deed  the  form  of  words  was  <<  it  is  hereby 
declared;"  the  word  "agreed"  was  omitted,  but  there  was  quite 
enough  to  constitute  a  contract  on  the  part  of  Robertson.  It  was 
not  necessary  to  have  the  word  <<  agree  "  to  create  a  contract  It  was 
not  stated  here  by  whom  in  particular  it  was  declared,  but  the  effect 
of  the  deed  clearly  was  to  make  it  a  declaration  of  all  the  parties  to 
it  Adep  V.  Arnold^  16  Jut.  1123 ;  s.  c.  15  Eng.  Rep.  278 ;  Mavor  v. 
Davenport^  2  Sim.  227.  The  plaintiff's  debt  was  not  a  specialty  debt, 
since  it  was  not  constituted  by  a  deed  under  seal,  and  a  breach  of 
trust,  under  any  other  circumstances,  would  not  create  a  specialty 
debt  No  action  of  covenant  could  have  been  brought  under  a  deed 
which  was  never  executed.  The  second  claim  of  Davis  was  under  a 
deed  in  which  Robertson  was  a  joint  trustee  with  Snell,  who  sur- 
vived Robertson.  This  debt  was  also  a  specialty  debt  owing  by 
Robertson,  as  it  was  he  who  committed  the  breach  of  trust,  and  each 
trustee,  upon  executing  the  deed,  entered  into  a  contract  to  perform 
the  trusts. 

Richardson  v.  Horton^  6  Beav.  185 ;  Wilson  v.  Moore^  1  MyL  &  K. 
126. 

ShapteTj  for  Nicholson,  who  claimed  under  the  bond  which  Robert- 
son and  Snell  executed,  contended  that  as  the  heirs  were  bound  by 
that  document,  Nicholson's  debt,  which  was  a  specialty  debt,  was 
entitled  to  priority  overall  the  other  specialty  creditors,  upon  the 
assets  arising  firom  real  estate.  Where  the  heirs  were  not  bound, 
there  was  no  priority  under  the  statute  ,3  &  4  Will. 4,  c.  104.  Cum- 
mins V.  Oumminsy  3  Jo.  &  Lat  64;  Richardson  v.  Horton.  It  was 
also  submitted  that  the  plaintiff  was  not  entitled  to  his  costs  out  of 
the  estate.  The  plaintiff  first  filed  his  bill  for  a  breach  of  trust,  and 
it  was  not  till  after  Nicholson's  suit  was  instituted  that  the  plaintiff 
amended  his  bill  so  as  to  make  it  a  creditor's  suit  The  assets  in  this 
case  would  be  exhausted  by  payment  of  the  specialty  creditors ;  and 
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if  the  plaintiff's  debt  was  one  of  simple  contract,  he  would  not  be 
paid,  and  there  was  no  reason  why  he  should  be  entitled  to  his  costs. 
Young  y.  Eoerestj  1  Rnss.  &  M.  426 ;  Rowlands  v.  Tucker j  Ibid. 
635;  Barker  v.  WardiB,  2  Myl.  &  K.  818. 

Oiffard  appeared  for  the  executors  of  Robertson. 

Selwyny  in  reply. 

KiNDBRSLBY,  V.  C.  In  deciding  this  case,  the  order  must  be  pre- 
faced by  a  declaration  that  it  was  by  consent,  and  at  the  request  of 
all  parties,  that  I  heard  this  case  without  exceptions.  Five  points 
have  been  raised.  The  first  relates  to  a  debt  due  to  the  plaintm,  the 
circumstances  of  which  were 'these :  a  trast  deed  was  executed,  by 
which  certain  property  was  conveyed  to  Robertson,  the  party  whose 
estate  is  now  being  administered,  upon  certain  trusts,  one  of  which 
was  for  sale,  and  then  to  stand  possessed  of  the  produce  upon  certain 
trusts  therein  mentioned.  Robertson,  who  prepared  and  was  a  party 
to  the  deed,  never  executed  it ;  and  the  question  is,  whether,  that 
being  an  instrument  not  under  the  seal  of  Robertson,  assuming  that 
it  amounts  to  a  contract  on  his  part  to  apply  the  trust-money  in  the 
manner  pointed  out  by  the  deed — whether  in  the  absence  of  Robert- 
son's seal  to  the  deed,  his  liability  under  it  constitutes  a  spedaity  debt 
against  his  estate.  The  question  in  fact  amounts  to  this — whether 
in  such  a  case  an  action  would  lie  at  sdl  against  Robertson,  and  would 
be  an  action  on  the  covenant  The  discussions  in  this  case,  and  the 
authorities  cited,  have  brought  to  my  recollection  that  when  I  was 
sitting  as  Master  precisely  the  same  question  arose  before  me,  and 
these  very  cases  were  referred  to.  Ade^  v.  Arnold  had  not  then  been 
decided ;  and  I  recollect  feeling  considerable  doubt  as  to  the  case  of 
Wood  V.  HardUty^  whether  that  decision  was  founded  upon  the  want 
of  a  seal  or  upon  the  form  of  the  deed.  To  the  best  of  my  recdleo- 
tion,  I  caused  the  registsrar's  books  to  be  searched,  and  found  that  tiie 
trustees  had  actually  sealed  the  deed.  I  do  not  treat  this  as  any 
authority,  but  I  confess  that  it  appeared  to  me  then,  and  it  has  ap- 
peared to  me  on  every  occasion  when  the  point  has  ever  sugggested 
itself  to  me,  that  it  is  difficult  to  comprehend  how  a  man  is  to  be 
made  liable,  as  upon  a  specialty  debt,  upon  an  instrument  be  has 
never  sealed.  There  are,  no  doubt,  special  cases,  as  by  the  custom 
of  London  and  other  customs,  but  they  stand  upon  special  grounds ; 
and  there  are  cases  of  covenants  running  with  land,  which  are  abo 
on  a  special  ground ;  but  deariy  what  constitutes  a  spedalb^  in  to 
^tion  of  covenant  h,  that  a  man  has  agreed  to  do  a  oertain  thing  br 
an  instrument  under  his  own  seal,  not  under  an  instrument  ^^mtok 
somebody  else  has  sealed. 

At  the  same  time,  however  strong  my  own  opinion  might  be,  if  I 
found  any  authority  upon  the  subject  which  decided  that  acting  under 
a  deed,  though  it  was  not  sealed,  would  not  only  bind  the  party  under 
the  deed,  but  would  make  him  liable  upon  specialty,  I  should  be  bound 
to  follow  it;  but  the  cases  cited  appear,  with  a  single  exception,  to 
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be  of  no  authority  whatever  upon  the  subject.  Monlford  v.  Cadogim 
was  not  a  question  whether  a  trustee  not  having  sealed  was  liable  aa 
upon  a  specialty,  but  whether  a  trustee  not  having  executed  the  deed 
could  be  liable  under  the  term0  of  it  The  case  of  Wood  v.  Hardisiy^ 
according  to  the  terms  of  the  report,  appears  to  have  been  a  case 
where  a  trustee  had  not  sealed,  whilst,  in  fact,  he  had  sealed.  The 
case  of  Turner  v.  Wardle  does  not  apply  here ;  and  the  only  case  in 
favor  of  the  plaintiff  is  Hawkins  v.  Slierman.  But  after  all  it  was  only 
a  doubt;  and  I  think  that  if  the  learned  judge  had  had  to  decide  it, 
he  would  have  come  to  the  conclusion  that  an  action  of  covenant 
would  not  lie  in  this  case.  In  Adey  v.  Arnold  the  trustee  had  sealed 
the  deed.  Under  these  circumstances,  I  think  myself  bound  to  de* 
termine  the  case  upon  principle,  there  being  no  sufficient  authority 
either  way,  that  the  want  of  the  seal  of  the  party  sought  to  be  charged  • 
prevents  it  from  being  a  specialty  debt  In  fact  if  the  argument  of 
the  plaintiff  were  to  prevail,  I  do  not  see  how  it  could  stop  short  of 
this — that  if  by  a  deed  real  property  were  conveyed  to  a  person  as  a 
trustee  not  a  party  to  the  deed,  then  that  person  misapplying  the 
property  would  be  bound  upon  specialty,  though  not  under  his  seal  at 
all,  but  under  the  seal  of  somebody  else :  that  would  be  so  monstrous 
that  it  never  could  be  intended.  My  opinion,  therefore  is,  with  re^ 
spect  to  the  debt  due  to  the  plaintiff,  that  it  is  only  a  simple  contract 
debt. 

The  next  question  relates  to  the  case  of  Davis,  who  seems  to  be  a 
creditor  under  two  different  deeds.  In  one  of  them  Robertson  was  the 
sole  trustee;  and  it  has  been  ascertained  that  Bobertson  misapplied 
the  trust-moneys,  and  made  himself  or  his  estate  a  debtor  by  breach 
of  trust;  and  the  oaly  question  is,  whether  the  form  of  the  deed  is 
sufKcient  to  make  it  a  contract  on  Robertson's  part,  because  if  it  was, 
he  had  executed,  and  it  was  therefore  a  specialty  debt  I  understand 
that  the  word  "  agree  "  does  not  occur,  but  only  the  word  "  declare  " 
— "it  is  hereby  dmared,"  &c.,  not  saying  whether  "it  is  declared" by 
the  trustee,"  or  "  by  the  parties  hereto ; "  and  the  question  is,  whether 
that  amounts  to  a  contract  on  his  part  that  he  would  apply  the  trust 
funds  in  the  manner  pointed  out ;  and  upon  this  point  Adey  v.  Arnold 
has  been  cited.  If  Lord  St.  Leonards  had  determined  this  point, — > 
that,  in  order  to  constitute  a  contract  it  was  necessary  to  have  the 
word  "  agree,"  —  I  should  follow  that  decision,  and  hold  that  there 
was  here  no  contract ;  but  it  appears  to  me  clear  that  when  the  parties 
to  a  deed  frame  it  so  as  to  express  that  the  deed  "  declares,"  that 
amounts  to  a  contract  between  them.  Suppose  the  contract  for  a 
purchase  to  be  in  form  —  "  It  is  declared  between  the  parties  that  A 
will  buy  and  B  sell,"  it  could  not  be  said  that  there  is  not  a  contract 
It  is  clear  to  my  mind  that  the  word  "  declare  "  is  sufficient,  and  it  is 
a  declaration  not  of  the  seller  only,  but  of  the  other  parties  to  the 
deed.  That  is  quite  sufficient  to  constitute  a  contract  I  understand 
Adey  v.  Arnold  to  decide  that  if  it  were  nothing  more  than  a  con- 
veyance on  trust,  it  would  not  amount  to  a  contract  in  point  of  form ; 
but  I  do  not  understand  that  it  is  decided  to  be  necessary  to  have  any 
special  word  to  constitute  a  contract     I  am  of  opinion,  therefore,  that 
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David  is  entitled  to  stand  as  a  specialty  creditor  in  respect  of  that 
deed. 

The  third  question  is  on  another  deed,  under  which  Davis  claims. 
In  that  case  Robertson  was  not  a  sole  trustee,  but  was  trustee  jointly 
with  a  person  named  Snell,  and  by  that  settlement  certain  funds  were 
assigned  to  Robertson  and  Snell  upon  certain  trusts.  Robertsoo 
committed  breaches  of  trust ;  Snell  might  have  been  a  parly  to  them 
and  equally  liable,  but  that  is  not  before  me  at  present  Kobertsoo 
having  died  leaving  Snell  surviving,  it  is  contended  that  though  tbeie 
is  no  question  that  this  is  a  contract  under  seal,  and,  therefore,  that  be 
would  be  liable  if  sole  or  surviving  trustee,  yet  that  this  is  a  joint  obli- 
gation, and  has  consequently  survived  to  Snell,  leaving  Robertson's 
estate  untouched  by  the  breach  of  trust  In  support  of  this  propo- 
sition Richardson  v.  Horton  was  cited ;  where  the  Master  of*tbe  Rolb 
decided  that  at  law  the  liability  survived,  and  upon  a  bond  equity 
would  not  give'any  better  rights  than  existed  at  law.  The  argument 
founded  upon  that  case  rests  upon  the  assumption  that  an  obligatioB 
by  .two  trustees  is  a  several  obligation ;  but  it  appears  to  me  that  each 
trustee,  on  executing  the  deed  and  sealing  it,  enters  into  a  contract 
upon  his  own  pcurt  that  he  will  perform  the  trust  as  four  as  in  him  lies. 
It  is  the  case  of  a  party  who  makes  himself  solely  liable  by  virtue  of 
the  execution  of  the  deed.  If  it  were  otherwise,  see  the  consequences 
of  a  deceased  trustee,  guilty  of  a  breach  of  trust  in  which  the  other  had 
never  joined ;  the  liability  would  survive,  and  a  deceased  trustee  ot 
his  estate  would  not  be  liable.  In  my  opinion,  therefore,  Davis  is  as 
to  this  debt  entitled  to  stand  as  a  specialty  creditor. 

The  fourth  creditor,  Nicholson,  claims  upon  a  bond  under  seal  in 
which  his  heirs  are  bound,  and  he  contends  that  as  between  him  and 
the  other  specialty  creditors,  he  is  entitled  to  be  paid  out  of  the  real 
estate,  in  preference  even  to  any  of  the  specialty  creditors.  Now,  the 
liability  of  Robertson  as  a  trustee  under  the  other  deeds  was  a  spe- 
cialty, but  not  an  obligation  which  bound  his  heirs,  for  th^re  was  no 
reference  to  heirs,  nor  could  there  be  from  the  nature  of  the  transactions. 
I  think  upon  the  clear  terms  of  the  act  of  parliament,  that  Nichoboo 
is  entitled  to  be  paid  as  a  specialty  creditor  out  of  the  real  estate,  not 
only  as  against  the  single  contract  creditors,  but  as  against  these  cre- 
ditors by  specialty  in  whidh  the  heirs  are  not  named. 

The  only  remaining  question  is  as  to  the  costs.  The  present  plain- 
tiff filed  a  bill  as  for  a  breach  of  trust  After  that  bill  was  filed 
Nicholson  filed  his  bill  on  behalf  of  himself  and  all  the  specialty  cre- 
ditors; after  that  the  plaintiff  in  this  suit  amended  his  bill,  and  made 
it  a  bill  on  behalf  of  all  the  creditors  generally,  and  the  court  directed 
all  the  proceedings  in  the  other  suit  to  be  stayed.  It  appears  to  me 
clear  that,  up  to  the  time  when  it  was  amended,  Nicholson  must  have 
his  i^sts  of  that  suit  out  of  the  estate ;  but  he  is  not  entitled  to  any 
more. 

Then  the  other  question  is,  whether  the  plaintiff  should  be  allowed, 
as  against  Nicholson,  his  costs ;  and  if  so,  whether  as  between  soli- 
citor and  client  Your^  v.  Everest  was  cited  to  show  that  he  ought 
not  to  have  any  .costs  at  all,  and  in  that  case  a  simple  contract  cre- 
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ditor  was  not  entitledito  have  his  costs  out  of  the  estate.  This  is  not 
a  case  of  restraining  an  action,  but  of  staying  proceedings  in  a  suit 
of  equity — an  administration  suit  —  which,  if  it  had  gone  on,  would 
have  involved  nearly  all  the  expenses  incurred  in  this  suit  It  is  true, 
that  in  this  case  the  specialty  creditors  may  take  the  whole  of  the 
estate,  but  it  does  not  appear  to  me  a  case  in  which  the  plaintiff  ought 
to  be  refused  his  costs ;  but  ought  they  to  be  as  between  solicitor  and 
client?  That  is  the  ordinary  rule  where  all  belongs  to  the  creditors, 
and  as  between  him  and  them  he  ought  to  have  his  costs.  But  does 
not  that  apply  to  the  case  as  between  him  and  the  creditors  of  the 
same  degree?  I  do  not  recollect  any  case  in  which  such  a  distinction 
was  drawn.  I  confess  that  there  is  much  justice  in  the  argument, 
and  it  is  hard  that  when  the  specialty  creditors  have  not  enough  to 
pay  them,  their  money  should  be  taken  to  pay  the  extra  costs  of  a 
creditor  of  a  lower  degree. '  The  cases  of  Rowlands  v.  Tucker  and 
Barker  v.  Wadle  were  cited.  The  note  of  Rowlands  v.  Thicker  is  very 
short  and  no  reasons  are  given.  I  confess  I  do  not  recollect  a  case  in 
which  costs  were  refused ;  being  aware  of  cases  to  the  contrary,  but 
there  being  that  express  decision  on  the  subject,  I.  think  I  ought  to 
give  the  plaintiff  his  costs,  as  between  solicitor  and  client. 


In  re  Campbell. 

Febmaiy  18, 1853. 

Solicitor  and  Client  —  Taxation  —  Filing  Certificate  of  Taxation  — 
Action  after  Taxation  —  Delivery  up  of  Deeds. 

Where  a  solicitor,  whose  bill  on  taxation  had  more  than  five  sixths  taken  off,  but  the  certifi- 
cate thereof  was  not  filed  in  time,  brought  an  action  for  the  whole  biU,  notwithstanding 
tender  bv  the  represenutive  of  the  client  of  payment  of  what  was  on  taxation  shown  to 
be  due,  fie  was  restrained  firom  proceeding  in  the  action  and  ordered  to  deliver  up  the  deeds 
and  papers  of  the  client. 

A  taxation  is  not  rendered  invalid  by  reason  of  the  non-filing  of  the  Master's  certificate  in 
the  Beport  Office  within  the  time  durected  by  the  Order  of  1692. 

SembU — that  it  is  a  high  breach  of  contempt  to  bring  a  certificate  of  taxation  made  by  aa 
officer  of  this  court  under  the  cognizance  of  a  court  of  law. 

Mks.  Crept  presented  a  petition  to  the  Master  of  the  Rolls,  praying 
the  delivery  up  by"  Mr.  Campbell,  a  solicitor  of  the  court,  of  deeds 
and  papers  belonging  to  the  petitioner,  as  personal  representative  of 
a  lady  who  had  employed  him  as  her  solicitor,  and  for  the  stayi^of 
all  proceedings  in  an  action  by  him.  From  the  petition  and  affida- 
vits, it  appeared  that  the  client  had  after  a  time  procured  an  order  to 


»  22  Law  J.  Rep.  (N.  s.)  Chanc  865. 
VOL.  XIX.  47 
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tax  Mr.  Campbell's  bill,  which  was  61Z.  135.  8d.,  and  that  upon  taxa- 
tion it  was  reduced  to  31/.  \s.  Id.^  and,  deducting  the  costs  of  taxa- 
tion,  the  sum  due  was  found  to  be  less  than  \Ql^  and  for  that  sum 
the  Master  issued  his  certificate.  This  sum  the  client  at  once  ten- 
dered, and  demanded  her  deeds  and  papers  to  be  delivered  op.  The 
taxation  took  place  in  August,  1850,  but  the  client  did  not  file  tiie 
certificate  in  the  Report  Office  pursuant  to  the  order  of  October  the 
29th,  1692,  Beames's  Orders,  293,  by  which  it  is  directed  "that  all 
reports  and  certificates  that  shall  be  made 'and  signed  by  any  of  the 
Masters  of  this  court,  shall  (by  him  that  sueth  forth  or  taketh  the 
same  from  the  respective  Masters),  be  filed  with  the  Register  of  this 
court  within  four  days  after  the  making  and  signing  thereof;  and  that 
the  Register,  when  any  report  or  certificate  is  brought  to  be  filed, 
shall  endorse  on  the  back  thereof  the  day  of  the  receiving  and  filing 
such  report  and  certificate;  and  that  all  proceedings  which  shall  here- 
after be  grounded  on  any  report  or  certificate  not  filed  as  aforesaid, 
shall  be  utterly  void  and  of  none  effect ;  and  such  neglect  of  filing 
being  made  to  appear  to  their  lordships  by  the  certificate  of  the 
Register,  shall  be  good  cause  for  the  discharging  of  all  proceedings 
thereupon,  and  also  for  the  incurring  such  further  costs  as  their  lord- 
ships shall  think  fit  to  inflict  on  the  party  offending  contrary  hereto." 
The  client  died  in  December,  1851,  and  no  delivery  of  the  deeds  tocA 
place,  nor  was  the  certificate  filed,  nor  did  the  solicitor  accept  the 
money  tendered  to  him.  Mrs.  Creft,  the  daughter  of  the  client,  took 
out  administration,  and  by  her  solicitor,  tendered  what  had  been 
found  due  on  taxation,  ana  made  a  renewed  demand  for  the  deeds 
and  papers.  In  the  middle  of  1851,  Mr.  Campbdl  brought  an  action 
against  Mrs.  Creft  for  the  61/.  135.  8d.,  and  the  same  was  proceediuff 
when  the  petitition  at  the  Rolls  was  presented.  His  Honor  ordered 
the  action  to  be  stayed,  that  the  deeds  and  papers  should  be  delivered 
up,  and  that  Mr.  Campbell  should  pay  all  the  costs*  From  that 
order  the  solicitor  now  appealed. 

J.  Baily  and  Boffgallay  supported  the  appeal,  relying  on  the  posi- 
tive words  of  the  order  to  show  that  the  certificate  of  taxation  not 
having  been  filed,  was  a  nullity,  and  citing  and  commenting  on 
the  cases  of  Rushton  v.  Trovghton^  2  Sim.  ^,  and  Orisp  v.  Auely 
8  Beav.  62. 

Daniel  and  Southgate^  for  the  respondentSi  were  not  called  upon. 

Knight  Bruce,  L.  J.  A  woman  living  in  Devonshire,  neither  very 
young  nor  very  rich,  nor  very  well  in  station  in  point  of  society,  em- 
ployed a  solicitor  in  that  part  of  the  world,  and  they  did  not  agree; 
whereupon  she,  under  such  advice  as  she  could  procure,  obtained  an 
order  to  tax  his  bill  in  the  usual  manner,  which  order  now  stands  and 
has  never  been  complained  of.  The  taxation  of  the  bill  proceeded 
and  was  completed.  The  bill  as  delivered  exceeded  60/L ;  but  the 
amount  at  which  it  was  ultimately  taxed,  with  the  costs  of  the  taxa- 
tion, was  reduced  to  something  under  10/.    Viewing  the  whole  course 
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of  taxation  as  most  favorable  to  the  solicitor,  more  than  five  sixths 
were  taken  off,  and  he  became  liable  to  the  costs.  The  taxation  was 
completed  in  August,  1850,  and  the  Master  issued  his  certificate. 
The  lady  lived  until  the  end  of  1851 ;  but  during  this  year  and  six 
months  the  certificate  of  the  Master  was  not  filed,  nor  did"  the  solici- 
tor ever  require  it  to  be  filed,  or  complain  of  it  not  having  been  so, 
nor  has  he  ever  alleged  ignorance  of  its  nature,  which  he  must  be 
taken  to  have  well  known.  It  has  been  argued  on  his  behalf  that  by 
this  omission  the  certificate  became  void ;  but  I  am  very  clearly  of 
opinion  that  it  did  not  It  may  very  well  be  that  he  supposed  no 
proceedings  could  be  taken  by  either  against  the  other  till  it  had  been 
filed  for  the  purpose  of  complaining  of  it.  There  is  no  pretence  for 
the  argument  of  the  invalidity  of  the  certificate  by  reason  of  its  not 
being  filed,  and  no  authority  has  been  cited  in  support  of  it,  nor  is 
there  the  sUghfest  pretence  for  it  The  lady  having  died  in  December, 
1851,  without  having  paid  this  small  amount  due  from  her,  a  tender, 
or  substantially  a  tender  of  that  sum  was  made  by  a  solicitor  on  be- 
half of  her  representative,  her  dauj^hter,  accompanied  by  a  demand 
of  her  papers,  and  which  on  payment  he  was  bound  to  return.  He 
refused  to  do  so,  and  upon  a  ground,  as  I  understand  —  an  utterly  mis- 
taken ground  —  that  the  taxation  was  invalid  for  the  reason  I  have 
before  mentioned.  Some  months  afterwards,  still  retaining  the  deeds 
and  refusing  to  receive  the  money,  he  took  the  strange  course,  which 
is  very  greatly  to  be  regretted,  of  bringing  an  action  for  the  whole 
amount  of  this  bill,  as  if  no  taxation  had  been  made.  Whether  that 
was,  in  every  sense  of  the  word,  a  contempt  of  the  court,  I  am  not 
prepared  to  say ;  but  this  I  will  say,  that  such  a  course  no  solicitor 
ought  to  have  taken.  It  was  a  course  which  a  solicitor  would  be 
jusUy  and  highly  censurable  for  advising  or  permitting  his  client  to 
take,  but  to  do  so  on  his  own  behalf,  and  in  his  own  case,  is  still  more 
so.  A  petition  was  presented  at  the  Rolls  for  the  delivery  up  of  the 
deeds  and  for  the  staying  of  the  action,  and  {he  Master  of  the  Rolls, 
with  most  perfect  propriety,  made  the  order,  with  costs,  but  allowing 
the  solicitor  the  9/.  due  to  him ;  and  he  could  have  taken  no  other 
course,  even  if  we  assume  the  question  of  jurisdiction  to  be  out  of 
the  question,  and  the  appellant  not  to  belong  to  the  legal  profession. 
But,  considering  that  his  Honor  was  dec£ng  with  a  case  which 
affected  the  general  advantage  of  society,  —  and,  indeed,  the  very 
respectable  class  of  solicitors  themselves,  —  having  regard  to  the 
interests  of  society  and  to  justice,  and  what  was  due  to  the  court, 
that  learned  judge  could,  in  my  opinion,  make  no  other  order.  That 
order  is  the  one  appealed  firom  upon  the  merits,  and  which  has  occu- 
pied in  discussion  so  much  valuable  time.  I  am  not  sure  that  I  am 
doing  right  in  not  giving  my  voice  for  a  more  strong  determina- 
tion than  saying,  as  I  do,  that  the  appeal  must  be  dismissed,  with 
costs. 

Turner,  L.  J.  I  fully  concur  in  every  one  of  the  observations 
which  have  been  made  upon  the  proceedings  taken  by  the  solicitor; 
and  I  think  it  was  a  high  contempt  to  do  that  which,  in  effect,  brought 
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the  certificate  of  taxation  made  by  an  officer  of  this  court,  under  the 
cognizance  of  a  court  of  law.  The  petition  of  appeal  musti  of  course, 
be  dismissed,  and  with  costs. 


Day  v.  DayJ 

June  2  and  5, 1853. 

Annuity  to  a  Son — Restraint  upon  Anticipation — Period  of  Vesting. 

A  testator  gave  all  his  residuary  estate  to  trustees,  upon  trust  to  pay  the  proceeds  to  his  wife 
for  life,  and  after  her  decease  upon  trust  to  sell  the  property  and  to  stand  possessed  thereof 
as  to  one  serenth  part,  in  trust,  to  lay  out  and  inrest  the  same  in  a  goremment  annuity  for 
the  life  of  his  son,  and  upon  further  trust  to  paj  such  annuity  when  and  as  the  same  sboold 
become  payable,  not  by  antici{>ation,  to  his  said  son,  for  his  life,  for  his  own  use;  bat  tlv 
testator  d^ared  that  in  case  his  son  should,  either  before  or  after  his  {the  testator's)  deadi, 
become  bankrupt  or  insolrent,  or  should  do  any  act  to  encumber  the  annuity,  tbea  die 
proper^  was  to  ep  orer  to  other  persons.  The  testator's  son  sunrlTed  the  testator  and  died 
in  the  lifetime  of  the  tenant  for  Kfe,  without  having  become  bankrupt  or  insolTent  umI 
without  haying  done  any  act  to  encumber  the  annuity  :— 

Edd^  that  his  personal  representatiyes  were  entitled  to  the  property. 

This  was  a  special  case,  under  Sir  G.  Turner's  Act,  for  the  pnmose 
of  having  a  question  determined  under  the  will  of  David  H.  JDaj, 
dated  the  29th  of  June,  1842,  whereby  the  testator  gave  all  his  free- 
hold, copyhold,  and  leasehold  messuages,  tenements,  and  heredita* 
ments,  and  all  the  residue  of  his  personal  estate  and  effects  whatso- 
ever, to  his  wife  Mary,  and  his  sons  T.  H.  Day,  J.  Day,  and  the  Bev, 
J.  D.  Day,  their  executors,  administrators,  and  assigns,  upon  trust,  to 
pay  the  annual  proceeds  thereof  to  his  wife  for  Bfe,  and  after  her 
decease,  upon  trust,  to  sell  and  convert  into  money  his  said  estates, 
and  to  stand  possessed  of  the  proceeds  thereof,  upon  trust,  as  to  one 
seventh  part,  to  lay  out  and  invest  the  same  in  a  government  annuity 
for  the  life  of  his  son  C.  Day ;  and,  upon  further  trust,  to  pay  suca 
annuity  when  and  as  the  same  should  become  payable,  not  by  anti- 
cipation, to  his  said  son  C.  Day,  for  his  life,  for  his  own  use ;  but  he 
declared  that,  in  case  his  son  C.  Day  should  have  assigned,  encum- 
bered, or  in  any  manner  disposed  of  or  anticipated,  or  should  at  any 
time  or  times  thereafter  assign,  encumber,  or  in  any  manner  dispose 
of  or  anticipate  the  said  annuity  so  to  be  purchased  as  aforesaid,  or 
any  part  thereof;  oi^in  case  his  said  son  C.  Day  should  at  any  time 
or  times  thereafter,  either  before  or  after  the  testator's  death,  become 
bankrupt  or  take  the  benefit  of  any  act  for  the  relief  of  insolvent 
debtors,  or  do  or  cause  to  be  done  any  other  act  which  could,  should, 
or  might  affect  or  encumber  the  said  annuity,  then  and  in  any  or  either 
of  the  said  cases  he  declared  and  directed  that  his  trustees  for  the  time 


1  22  Law  J.  Bep.  (n.  s.)  Chanc.  878 ;  17  Jor.  586 ;  1  Drewiy,  56f. 

Digitized  by  VjOOQ IC 


COURTS  OF  CHANCERY,  1863.        667 

Daj  V,  Day. 

being  should  hold  or  stand  possessed  of  the  said  annuity,  upon  trust, 
for  his  three  sons,  H.  Day,  J.  Day,  and  D.  Day,  for  their  own  use  and 
benefit  The  testator  gave  the  other  six  sevenths  of  his  property 
amongst  his  other  children  and  the  children  of  such  of  them  as  should 
be  deceased. 

The  testator,  at  his  death,  left  his  widow  and  his  son,  C.  Day,  him 
surviving. 

C.  Day  died  in  January,  1844,  without  having  committed  any  of 
the  acts  specified  in  the  will  of  the  testator.  The  widow  died  in  Jan- 
uary, 1852,  and  the  question  was,  who  was  entitled  to  the  share  of  C. 
Day,  which  was  claimed  by  the  three  sons  of  the  testator,  to  whom 
the  property  was  ^venover,  in  the  event  of  any  of  the  specified  acts 
being  done  by  C.  Day ;  the  children  of  the  testator  to  whom  the  other 
six  sevenths  were  given ;  the  representatives  of  C.  Day,  and  the  next 
of  kin  of  the  testator  ? 

Bevir  appeared  for  the  three  sons  of  the  testator. 

Wbodhousey  for  the  persons  entitled  to  the  other  six  sevenths,  and 
cited  Bayley  v.  Bishops  9  Ves.  6 ;  Yaies  v.  .Compion^  2  P.  Wms.  309 ; 
Barnes  v.  Rowley^  3  Ves.  305 ;  Dawson  v.  KiUety  1  Bro.  C.  C.  119 ; 
Palmer  v.  Oraufurdj  3  Swanst  482. 

Bobhouse  appeared  for  the  personal  representatives  of  C.  Day,  and 

Smythey  for  the  next  of  kin  of  the  testator. 

KiNDERSLET,  V.  C.  The  case  I  have  now  to  decide  is  quite  a  new 
case ;  and  there  being  no  authority,  I  believe,  applicable  to  it  in  specie, 
I  must,  to  the  best  of  my  judgment,  draw  my  conclusion  from  the 
principle  which  seems  to  be  established  by  the  authorities,  which  are, 
to  a  certain  extent,  the  same,  but  differ  in  one  very  material  point, 
on  which  the  argument  turned.  The  testator,  after  giving  his  re- 
siduary real  and  personal  estate  to  trustees,  and  directing  the  income 
to  be  paid  to  his  wife,  Mary  Anne  Day,  for  her  life,  directs  that  after 
her  decease  the  whole  of  his  property- should  be  converted  and  divided 
into  seven  shares ;  six  sevenths  are  given  to  certain  individuals,  about 
which  it  is  not  material  to  consider,  but  their  shares  were,  at  all  events, 
vested,  notwithstanding  those  parties  might  not  have  survived  the 
tenant  for  life.  Then  followed  a  trust  to  invest  one  seventh  in  a 
government  annuity  for  the  life  of  the  testator's  son,  C.  Day.  So  far 
there  was  no  gift  to  him,  and  then  comes  a  declaration  that,  in  case 
C.  Day  should  have  assigned,  &c.,  (and  these  are  the  same  ^yords  that 
are  used  in  the  previous  gifts,)  then  in  trust  for  three  others  of  the 
testator's  sons.  It  seems  that  C.  Day  survived  the  testator,  but  died 
in  the  lifetime  of  the  tenant  for  life,  without  having  either  disposed 
of,  anticipated,  assigned,  or  encumbered  the  annuity,  or  become  bank- 
rupt or  insolvent,  or  done  any  act  to  encumber,  or  any  one  of  those 
thmgs  upon  the  doing  of  which  the  testator  expresses  his  intention 
that  the  annuity  should  go  over  to  the  other  sons.     Under  these  cir- 
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cumstances,  the  tenant  for  life  now  having  died,  and  that  one  Beventb 
having  to  be  disposed  of,  there  are  four  clsisses  of  claimants.  First, 
the  three  sons  to  whom  there  is  a  gift  over  in  the  event  of  C.  Day 
assigning,  encumbering,  or  disposing  of  the  annuity,  or  becomiog 
bankrupt  or  insolvent  Now,  having  heard  counsel  for  that  class,  my 
opinion  is,  that  they  can  have  no  daim,  because  by  express  terms  it 
is  only  to  take  effect  in  the  event  of  C.  Day  doing  some  one  or  other 
of  those  acts ;  and  if  no  such  act  is  done  by  C.  Day,  they  cannot 
claim,  and  that  appears  to  me  to  exclude  thenx  in  the  events  which 
have  happened. 

The  second  class  consisted  of  parties  to  whom  the  other  six  sefvenths 
were  given.  Now,  it  does  not  at  all  follow  that,  because  there  was  a 
failure  of  one  gift,  each  of  the  other  persons  to  whom  one  seventh  is 
given  should  take  a  sixth.  It  may  be  that  the  gift  fails  and  is  nndis- 
posed  of,  but  that  never  can  increase  the  share  when  only  one  seventh 
IS  given  to  each.  It  appears  to  me  that  this  class  is  necessarily  and 
clearly  excluded. 

The  difficulty  arises  upon  the  remaining  two  classes,  one  being  the 
representatives  of  Day  himself,  and  the  other  next  of  kin  of  the  testa- 
tor, who,  of  course,  if  the  gift  to  C.  Day  does  not  take  effect,  would 
be  entitled.  I  have  to  consider,  therefore,  whether  this  gift  took  effect 
in  favor  of  C.  Day  in  the  events  which  have  happened,  and  whether 
the  one  seventh  is  undisposed  of  and  goes  to  the  next  of  kin. 

Now,  the  authorities  have  clearly  determined,  and  the  counsel  for 
the  next  of  kin  admitted  very  fairlv,  that  on  the  authority  of  Bojfley 
V.  Bishop^  which  comes  nearest  to  this  case  on  the  point  of  there  being 
a  gift  of  a  certain  sum  (it  being  of  no  consequence  whether  it  is  a 
share  of  the  residue  or  not)  to  ^stees,  upon  trust,  to  pay  the  income 
to  a  tenant  for  life,  and  after  his  death  a  direction  to  invest  and  lay 
out  the  same,  as  in  this  case,  in  the  purchase  of  an  annuity  for  the 
life  of  A  B,  and  a  direction  to  pay  the  annuity  to  A  B  during  hia 
Jife,  A  B,  if  he  survives  the  tenant  for  life,  has  a  right  to  say,  ^^  don't 
lay  it  out,  but  give  me  the  sum  itself;"  and  even  more  than  that,  if 
the  annuitant  should  die  in  the  lifetime  of  the  tenant  for  life,  his 
representatives  have  a  right  to  ask  for  the  fund  out  of  the  assets  in 
specie.  Therefore,  those  cases  establish  this  principle,  that  in  such  a 
case,  notwithstanding  the  direction  to  lay  it  out  in  the  purchase  of  an 
annuity  for  the  life  of  the  party,  and  notwithstanding  that  there  is  no 
gift  of  the  fund,  but  a  direction  to  pay  the  annuity,  which  is  so  pur- 
chased, there  is  a  vested  interest  in  the  party  to  whom  it  is  directed 
to  be  paid,  and  he^  if  he  survive  the  tenant  for  life,  or  his  representa- 
tive, if  he  die  first,  would  be  entitled.  The  case  is  the  same  as  a  gift 
of  500/.  to  A  B  on  the  death  of  the  tenant  for  life,  which  becomes 
a  vested  interest  in  A  B. 

If  that  were  all  in  the  present  case,  there  could  be  no  doubt ;  the 
difficulty  here  is,  that  the  testator,  by  reason,  as  I  think  it  may  be 
imagined,  of  mistrusting  the  prudence  of  his  son  Charles  Day,  not  only 
directs  one  seventh  to  be  laid  out  in  the  purchase  of  an  annnity  for 
the  life  of  Charies  Day,  but  further  directs  that  it  shall  be  only  paid 
to  him  as  it  becomes  payable,  and  not  by  anticipation ;  he  expresses 
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bis  desire  that  Charles  Day  shall  not  be  entitled  by  anticipation  to 
deprive  himself  of  the  benefit  during  his  life,  but  to  receive  de  anno 
in  annum  the  instalments  of  the  annuity  as  it  should  arise ;  he  clearly 
expresses  that  intention  irrespective  of  the  gift  over.  Now,  without 
adverting  to  the  gift  over,  one  question  is,  whether  the  expression  of 
that  intention  varies  the  case  from  what  it  would  have  been  without 
that  expression  of  intention ;  assuming  it  was  for  his  own  personal 
use,  does  that  vary  the  case  in  principle  from  those  which  I  have 
already  adverted  to  ?  Suppose  he  had  survived  the  tenant  for  life, 
and  the  annuity  had  been  bought,  would  it  have  prevented  his  assign- 
ing the  next  day?  and  would  not  his  assignment  to  a  purchaser  have 
conveyed  an  absolute  title  ?  I  apprehend  it  would.  It  is  true,  in  the 
case  of  a  female,  a  clause  of  anticipation  may  be  superadded,  but  it  is 
unknown  to  the  law  that  it  can  be  done  in  the  case  of  a  male ;  he  has 
a  right  to  assign  and  make  a  good  title  to  it  even  before  it  falls  into 
possession.  If,  then,  there  bad  been  no  limitation  over  in  the  event 
of  Charles  Day  assigning  or  encumbering  the  annuity,  I  should  be 
clearly  of  opinion  that  the  expression  of  intention  that  there  should 
be  no  assignment,  even  if  it  had  been  a  distinct  prohibition,  would  not 
have  prevented  the  case  from  falling  within  the  principle  of  Bayley  v. 
Bishop^  and  the  other  cases. 

What  remains  for  consideration  is,  the  effect  of  the  gift  over  even 
in  the  event  of  an  insolvency  or  bankruptcy.  The  testator  contem- 
plated this  —  that  Charles  Day  might  become  bankrupt  or  insolvent 
even  in  his,  the  testator's  lifetime,  and  such  bankruptcy  or  insolvency 
would  make  the  seventh  share  or  annuity  to  be  bought  with  it,  pass 
to  the  assignees,  and  so  not  come  to  the  hands  of  Charles  Day,  and 
in  that  event  he  means  the  rift  to  be  to  the  other  three  sons.  It  ap- 
pears to  me  he  contemplated  also,  in  the  language  he  uses,  that,  in  the 
life  of  the  testator,  Charles  Day  might  have  assigned ;  and  no  doubt 
a  roan  may  execute  a  deed,  by  which  he  means  to  assign  over  to 
another,  in  consideration  of  a  sum  of  money,  all  the  benefit  derived 
under  a  will,  (whether  it  is  valid  or  not  is  not  necessary  to  discuss,) 
or  he  might  do  some  act  besides  becoming  bankrupt  in  the  life  of  the 
testator  and  tenant  for  life,  the  effect  of  which  would  be,  to  take  the 
property  away  from  himself  and  vest  it  in  some  other  person  claiming 
under  him,  and,  therefore,  he  has  introduced  the  limitation,  and  ex- 
pressed a  declaration  that  in  case  he  should  have  assigned,  &c.,  it 
should  go  over.  A  material  point  has  been  suggested  that,  supposing 
in  the  testator's  life  or,  after  his  death,  in  the  lifetime  of  the  tenant  for 
life,  Charles  Day  had  become  bankrupt,  could  there  be  a  doubt,  on 
the  construction  of  the  will,  that  the  three  sons  would  have  been  en- 
titled to  say,  "  give  us  that  seventh  share  ?  "  I  think  not  Indeed, 
the  testator  has  expressed  in  terms  —  that  if  Charles  Day  before  he 
knew  that  any  thing  had  been  given  to  him,  became  a  bankrupt,  the 
gift  was  to  go  over,  and  then  the  three  other  sons  would  have  been 
entitled  to  an  absolute  vested  interest  on  the  death  of  the  tenant  for 
life.  How  then  is  it  with  respect  to  Charles  Day's  representatives,  or 
what  have  they  after  the  testator's  death  ?  How  am  I  to  regard  this 
limitation  for  the  purpose  of  determining  when  Charles  Day  had  a 
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right  in  that  one  seventh  ?  On  the  death  of  the  tenant  for  life  it  was 
given  to  be  laid  out  by  the  trustees  in  the  purchase  of  a  govemmeiit 
annuity  for  his  life,  and  paid  to  him ;  if  there  had  been*nothing  more, 
that  was  a  vested  interest  in  the  event  of  his  surviving  the  tenant  for 
life,  and  the  limitation  over,  in  the  event  of  his  doing  the  thin^ 
pointed  out,  would  operate  irrespective  of 'that  event,  because  it  would 
equally  operate  before  or  after  the  death  of  the  tenant  for  life  —  un- 
less, indeed,  as  has  been  argued,  you  can  say  that  the  clause  against 
anticipation  and  the  gift  over  in  such  event,,  are  to  be  treated  as 
amounting  to  an  express  condition  that  the  gift  is  not  to  take  effect 
at  cJl  unless  the  party  does  survive  the  tenant  for  life.  It  does  not 
appear  to  me  that  I  can  consider  the  terms  of  the  bequest  as  ex- 
pressive of  a  necessity  to  preserve  the  share  for  the  personal  benefit 
of  Charles  Day.  The  gift  over  affects  the  principle  upon  which  the 
courts  have  determined,  that  a  direction  to  lay  out  in  tiie  purchase  of 
an  annuity  makes  it  imperative  for  the  party  to  survive  the  period 
when  such  laying  out  takes  place.  I  am  of  opinion,  therefore,  that 
the  gift  tajces  eiiect,  notwithstanding  that  Charles  Day  died  before 
the  tenant  for  life ;  and  inasmuch  as  he  died  without  being  bankrupt 
or  insolvent,  the  event  upon  which  it  is  given  over  not  having  hap- 
pened, the  representatives  of  Charles  Day  are  entitled  to  the  one 
seventh  share  which  is  now  in  question.  As  to  the  costs,  I  think  that 
all  parties  ought  to  have  their  costs  out  of  this  share. 


Salvidge  v.  Tutton. 

Maixh  19,  1853. 

Puyment  of  Money  out  of  Court  to  Attorney  —  Evidence  —  Executim 
of  the  Power  of  Attorney. 

Where  money  is  asked  to  be  paid  out  of  coart  to  an  attorney,  under  a  power  of  attoniey 
from  the  party  entitled  to  the  money,  his  signature  is  not  sufficiently  attested  by  the  eei^ 
tificates  of  a  notary  public  under  hand  and  seal  and  the  official  seal  of  the  miyor  of  tiie 
foreign  city  where  ne  resides,  bat  the  same  most  be  proyed  by  affidayit 

This  was  a  petition  praying  that  a  sum  of  180t,  3t  per  cent  con- 
sols, which  the  petitioner,  one  of  the  parties  in  the  cause,  had  become 
entitled  to  receive,  might  be  paid  out  of  court  to  his  attorney.  The 
petition  stated  that  the  petitioner  was  residing  at  Utica,  in  the  State 
of  New  York,  in  the  United  States,  and  that  he  had  executed  a  power 
of  attorney  to  a  solicitor  of  the  court,  to  receive  the  money.  The 
evidence  in  support  of  the  petition  was  the  certificate  of  a  notary  pub- 
lic at  Utica,  under  his  hand  and  seal,  stating  the  power  to  have  been 
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duly  executed,  and  also  a  certificate  of  the  mayor  of  Uticai  under 
his  hand,  and  having  the  seal  of  the  city  of  Utica  attached,  to  the 
same  effect    • 

J.  EL  Palmer^  in  support  of  the  petition,  submitted  that  the  evidence 
w^as  sufficient  to  establish  the  due  execution  of  the  power  of  attorney, 
and  «ted  the  statutes  8  &  9  Vict  c.  113,  and  14  &  15  Vict  c.  99,  for 
amending  the  law  of  evidence,  whereby  official  seals  and  signatures 
Tvere  made  proof  of  the  contents  of  documents,  in  support  of  the 
genuineness  of  the  signature  to  the  power  of  attorney. 

Their  lordships  were  of  opinion  that  the  case  did  not  come  within 
the  statutes,  but  gave  leave  that  the  order  might  be  drawn  up  accord- 
ing to  the  prayer  of  the  petition  on  the  pr^uction  of  an  affidavit 
proving  the  signature  to  the  power  of  attorney  to  be  in  the  petition- 
er's handwriting. 


Fleming  v.  Buchanan.^ 

April  26  and  May  7, 1853. 

Administration  of  Estate  —  Appointed  Real  Estate  —  Liability  to 
Debts —  Sir  John  RomUlifs  Act 

A  testator  was  seised  of  real  estate  in  fee  simple,  and  was  possessed  of  personal  estate,  and 
had  also  a  general  power  of  appointment  over  other  real  estate ;  he  executed  his  wdl,  hj 
whidi  he  devised  his  fee  simple  estate  and  beaneathed  his  personalty,  and  also  executed  his 
power  of  appointment  over  the  other  estate :  tne  personal  estate  was  insufficient  for  the  pay- 
ment of  the  testator's  debts:  — 

Eeld^  that  the  devised  real  estate  was  primarily  liable  to  the  payment  of  the  debts,  and  if  in- 
sufficient, then  that  the  appointed  real  estate  was  liable,  whether  the  debts  were  by  specialty 
or  by  simple  contnu^ 

This  was  one  of  the  causes  heard  originally  before  this  court,  and 
it  came  on  upon  further  directions.  The  facts  were,  that  John 
Fleming,  the  testator  in  the  cause,  was  seised  of  real  estate  in  fee 
simple,  and  had  a  general  power  of  appointment  over  other  real  estate, 
created  by  deed  dated  the  22d  of  October,  1842,  and  was  also  pos- 
sessed of  personalty. 

By  his  will  dated  the  25th  of  November,  1842,  he  devised  a  portion 
of  his  own  real  estate  in  strict  settlement  on  his  eldest  son.  He  de- 
vised the  remainder  of  this  estate  and  bequeathed  his  personalty  to 
trustees  upon  trust  for  sale  and  conversion,  and  for  payment  of  his 
debts  out  of  the  proceeds.     He  then  appointed  the  other  estate  to  trus- 


1  22  Law  J.  Rep.  (n.  s.)  Chanc  886. 

Digitized  by  VjOOQ IC 


662  COURTS  OF  CHANCERY,  1853. 

Fleming  v.  Bncluuian. 


tees  upon  trust  for  the  benefit  of  the  second  son,  Thomas  J.  W.  Fle- 
ming.    The  testator  died  in  1844. 

The  Master  to  whom  inquiries  in  the  cause  were  referred,  by  bis 
report,  dated  in  August,  1852,  found  that  the  personal  estate  was 
insufficient  for  the  payment  of  the  testator's  debts,  and  that  the  defi- 
ciency could  not  be  covered  by  the  lands  devised  for  that  purpose. 
The  cause  now  came  on  upon  further  directions. 

Bacon  and  Boyle^  for  some  of  the  defendants,  children  of  the  testa* 
tor.  There  are  two  questions  now  for  the  decision  of  the  court;  first, 
whether  the  real  estate  appointed  by  the  testator,  under  the  general 
power  given  him  by  the  deed  of  October,  1842,  is  liable  to  the  pay- 
ment of  the  simple  contract  debts ;  and,  if  so,  secondly,  whether  that 
appointed  estate  is  liable  pari  passu  with  the  reed  estate  which  he  has 
devised  in  strict  settlement  There  is  also  a  third  point,  which  ia 
rather  a  subdivision  of  the  last,  namely,  whether,  if  the  appointed 
estate  be  liable,  it  is  not  exempt  until  after  the  devised  estate  has 
been  wholly  exhausted. 

The  appointed  estate  is  liable,  and,  further,  it  is  liable  pari  passu 
with  the  devised  real  estate.  The  testator  has  exercised  his  power  of 
appointment,  and,  therefore,  by  making  the  property  his  own  has  sub- 
jected it  to  the  payment  of  his  debts,  and  the  coturt  may  in  transUn 
effect  that  purpose.  The  authorities  are  abundant  to  show  that  as  to 
personal  estate  a  testator  cannot  intercept  his  creditors  by  the  exer- 
cise of  a  power  of  appointment  to  their  detriment,  and  the  court  will 
interfere  and  give  the  creditors  the  benefit  of  the  estate,  notwithstand- 
ing any  attempt  to  defeat  them.  Lord  Townshendy.  Windham^  2 
Ves.  sen.  1 ;  Sainton  v.  Ward^  2  Atk.  172,  and  Jenney  v.  Andxeros^  6 
Madd.  264.  The  statute  law  has  carried  this  still  further,  and  baa 
enacted  that  real  estate  shall  be  liable  when  in  a  similar  position.  The 
act,  3  &  4  Will.  &  M.  o.  14,  says,  that  all  appointments  of  manors, 
&;c.,  shall  be  void  as  against  creditors.  This  was  adopted  by  the  11 
Geo.  4,  &;  1  Will.  4,  c.  47 ;  and  a  later  statute.  Sir  John  Komilly's 
Act,  3  &  4  Will.  4,  c.  106,  extends  the  matter  to  the  payment  of  sim- 

?le  contract  debts,  the  former  acts  only  speaking  of  specialty  debts. 
t  would,  therefore,  be  contrary  to  the  policy  of  the  law,  and  at  vari- 
ance with  the  statutes,  to  hold,  that  the  appointed  real  estate  is  not 
liable,  and  liable  pari  passu  with  the  devised  real  estate,  to  the  pay- 
ment of  this  testator's  debts. 

Willcock  and  Shebbeare,  for  the  plaintiff,  supported  the  same  view, 
and  cited  George  v.  Milbanke^  9  Ves.  190,  and  referred  to  Sir  John 
Romilly's  Act. 

Russell  and  Karslake^  for  the  second  son  of  the  testator,  the  ap- 
pointee under  the  will.  It  is  a  mistake  to  say  that  the  appointed  r^ 
estate  ever  was  the  estate  of  the  testator ;  he  had  a  mere  power  of 
designating  who  should  be  the  owner  of  it,  and  he  has  appointed  it, 
as  he  was  entitied  to  do,  to  his  second  son.  That  estate  is  not  liable 
to  the  payment  of  the  debts.     The  case  of  Sainton  v.  Wardj  is  also 
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reported  in  another  place  (7  Ves.  503,  n.)  in  a  note  to  Hohnes  w.Cog^ 
hill,,  Ibid.  499,  and  there  it  appears  that  the  appointed  personalty  was 
made  subject  to  the  debts.  That  is  not  so  here ;  on  the  contrary,  there 
is  no  such  intention.  If,  however,  the  court  should  hold  that  the  ap- 
pointed estate  is  liable  at  all,«it  wiU  not  declare  it  liable  until  the  whole 
of  the  other  assets  are  exhausted.  They  cited  Westfailing'  v.  IVest' 
failing,  3  Mk.  460,  and  TrougMon  v.  Troughtotiy  Ibid.  656. 

Boyle  was  heard  in  reply. 

Turner,  L.  J.  The  first  question  is,  whether  the  appointed  estates 
are  at  law  liable  to  the  payment  of  any  of  the  debts.  The  statute 
of  William  and  Mary,  3  Will.  &  M.  14,  contains  this  provision,  after 
reciting  that  "  whereas  it  is  not  reasonable  or  just  that,  by  the  prac- 
tice or  contrivance  of  any  debtors,  their  creditors  should  be  defrauded 
of  their  just  debts ;  and  nevertheless,  it  hath  often  so  happened  that 
where  several  persons  having  by  bonds,  or  other  specialties,  bound 
themselves  and  their  heirs,  and  have  afterwards  died  seised  in  fee 
simple  of  and  in  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, or  had  power  or  authority  to  dispose  of  or  charge  the  same  by 
their  wills  or  testaments,  have,  to  the  defrauding  of  such  their  credit- 
ors, by  their  last  wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said  debts ; " 
for  remedying  of  which  and  for  the  maintenance  of  just  and  upright 
dealing,  it  is  enacted,  that  <^  all  wills  and  testaments,  limitations,  dispo- 
sitions, or  appointments  of  or  concerning  any  manors,  messuages, 
&C.,  shall,"  and  so  on.  Here,  it  will  be  seen  that  the  language  of  the 
statute  expressly  includes  estates  over  which  there  is  a  power  of  ap- 
pointment, but  it  confines  the  operation  to  bonds  and  other  specisil- 
ties.  This  act  was  repealed,  and  its  provisions  were  reenacted,  by 
the  statute  11  Qeo.  4,  &  1  Will.  4,  c.  47,  and  thus  it  is  shown  that  at 
the  latter  time  appointed  estates  were  considered  as  liable  to  the  pay- 
ment of  the  specialty  debts,  and  no  devise  or  appointment  could 
defeat  the  debts  of  those  creditors  to  whom  specialty  debts  were  due. 

Next  comes  the  question,  whether  appointed  real  estates  are  liable 
to  simple  contract  debts,  in  the  event  of  there  being  personal  estate, 
real  estate  devised  for  payment  of  debts,  and  devised  real  estate;  and 
in  which  order  ought  the  estates  to  be  made  liable  to  the  payment  of 
the  debts  ?  It  is  cleat  that  the  personal  estate  of  the  testator  is  first 
liable,  and  primd  facie  all  the  general  estate  of  the  testator  is  liable 
directly  to  creditors  for  payment  of  his  debts.  The  appointed  estate 
is  an  estate  which  is  made  liable,  but  it  is  not  properly  the  estate  of 
the  testator.  It  is  an  estate  over  which  he  has  a  power.  In  the  case 
of  Sainton  v.  Ward,  referred  to  by  Mr.  Russell,  the  personal*  estate, 
which  had  been  appointed  by  the  testator,  was  to  be  applied  only  in 
aid  of  the  general  personalty.  *  In  my  opinion  the  appointed  estate 
here  ought  only  to  be  resorted  to  in  aid  of  the  other  assets,  and  all 
the  personal  estate,  even  the  personal  assets  specifically  bequeathed, 
and  all  the  devised  real  estate,  must  be  exhausted  before  resort  is  had 
to  the  appointed  real  estate.     The  state  of  the  testator's  assets  is  this : 
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the  personal  estate,  which  primarily  by  law  is  liable,  is  insufficient, 
and  so  is  the  real  estate  which  by  Sir  John  Romilly's  Act  is  made 
liable,  and  both  together  are  not  enough  to  pay  the  simple  contract 
debts.  The  question  then  is,  whether,  under  the  last-named  statute, 
the  appointed  real  estate  can  be  held  liable  to  their  payments  in  aid 
of  the  two  other  funds.  I  have  felt  some  doubts  upon  the  subject ; 
but  looking  attentively  at  the  words  of  the  act,  I  think  that  appointed 
real  estate  must  be  considered  liable  to  its  operation,  within  the  range 
of  the  language  adopted.  That  act  ought  not  to  have  a  narrow  coo- 
struction  put  upon  it,  and  when  it  says :  "  where  any  person  shall  die 
seised  of  or  entitled  to  any  estate  or  interest  in  lands,"  the  court  ought 
to  hold,  and  in  my  opinion  it  will  hold,  that  a  person  having  a  power 
over  land  has  an  interest  in  land  within  the  meaning  of  this  statute. 
I  consider,  therefore,  that  the  appointed  real  estate  is  subject  to  the 
payment  of  the  simple  contract  debts. 

Knight  Brucej  L.  J.  It  has  for  a  long  time  been  the  law,  that  if 
a  man  has  a  power  over  personal  estate  to  appoint  it  as  he  pleases, 
and  he  exercises  that  power  by  his  will,  the  appointed  property  be- 
comes subject  to  the  payment  of  his  debts,  even  in  the  -absence  of 
intention  on  his  part  Not  only  on  principle  and  in  reason,  but  on 
precedent  and  authority,  the  same  rule  applies  to  real  estate.  As  to 
the  order  of  application  where  such  a  power  is  executed  by  will,  it  is 
clear  that  the  resort  to  the  appointed  estate  is  to  be  had  in  favor  of 
the  creditors  only,  and  therefore,  property  of  that  description  should 
not  be  resorted  to  until  all  the  testator's  property,  in  the  more  accu- 
rate sense  of  the  term,  has  been  resorted  to,  namely,  his  property  spe- 
cifically bequeathed.  The  question  still  remains,  how  far  the  ap- 
pointed estate  is  liable  to  simple  contract  debts  ?  Without  looking 
with  too  much  strictness  into  Sir  John  Romilly's  Act,  if  that  act  had 
done  nothing  more  than  to  declare  that  devised  real  estates,  of  which 
a  man  is  seised  in  fee  should  be  liable  to  simple  contract  debts,  I 
think  the  court  would  be  bound  by  analogy  to  regard  appointed  real 
estate  as  liable. 


Hart  v.  Tribe.^ 

Febnuuy  15, 185S. 

Legacy^ —  Wife  and  Children  —  lUegUitMicy — Name  by  RepuUOUm. 

Gift  to  a  woman,  designated  by  tho  testator  as  his  wife,  for  herself  and  the  children's  ben^ 
held,  by  reference  to  a  previoas  codicil,  to  include  thecfaUd  of  another  woman,  thoogh  diat 
woman  repudiated  the  guardian  appointed  bj  the  testator  for  her  child. 

1  23  Law  J.  Bep.  (n.  s.)  Chanc.  890. 
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A  teflUtor  gave  a  legacy  to  a  woman  whom  he  had  deoeired  by  pretended  ceremonies  of 
marriage,  to  be  osed  for  her  own  and  children*8  benefit,  and  he  appoint^  her  their  goar- 
dian: — 

Seld^  with  reference  to  a  former  codicil,  to  comprise  her  child  and  the  child  of  another  woman, 
both  of  whom  were  specifically  named  in  the  former  codicil. 

Samuel  Beazley  made  bis  will,  dated  the  15th  of  August,  1836, 
to  which  he  added  six  codicils.  By  the  fourth  codicil,  dated  the  4th 
of  February,  1849,  he  said :  "  I  give  and  bequeathe  to  Marianne 
Joseph,  now  my  wife,  all  the  furniture,  goods  of  every  description, 
plate,  and  jewelry  contained  in  or  about  Denton  Court,  together  with 
all  carriages,  horses,  smd  any  other  chattels  that  may  belong  to  me 
there,  and  also  .1,0CK)/.  payable  out  of  my  policies  at"  the  Palladium 
or  Amicable  Life  Assurance  offices,  for  the  benefit  of  herself  and  my 
beloved  little  Emily,  our  child,  to  whom  I  constitute  her  guardian. 
And  I  likewise  bequeathe  to  her  the  farther  sum  of  500/.,  for  the  usq 
and  benefit  of  the  dear  boy,  Frederick  Beazley  Hart,  to  be  used  as 
she  shall  think  fit,  and  I  constitute  her  guardian  to  both  the  children, 
in  full  confidence  she  will  discharge  the  trust  faithfully;  and  I  recom- 
mend her  and  these  children  to  the  affections  of  my  two  sisters  whom 
she  truly  loves.  I  also  request  my  sisters  to  give  her,  the  said  Mari- 
anne, my  wife,  the  sum  of  100/.  out  of  any  moneys  which  may  be  in 
the  house  or  at  my  bankers  at  the  time  of  my  decease,  for  her  pre- 
sent expenses  of  herself  and  the  children. 

On  the  9th  of  March,  1851,  the  testator,  by  a  fifth  codicil,  after 
reference  to  money  due  to  him  on  several  accounts,  said,  <'  I  hereby 
bequeathe  to  my  beloved  wife,  Maria,  4,000/.,  out  of  the  proceeds  of 
the  accounts,  to  be  used  for  her  own  and  the  children's  benefit,  as  she 
shall  in  her  judgment  and  conscience  think  best,  being  convinced  that 
it  will  be  disposed  of  conscientiously  and  properly  by  her  for  the  pur^ 
poses  mentioned;  at  the  same  time  recommending  her  not  to  diminish 
the  principal,  but  to  vest  it  in  govet'nment  or  freehold  securities. 

On  the  12th  of  October,  1851,  the  testator  died  without  any  legiti- 
mate offspring,  leaving  the  lady  designated  as  his  wife,  and  the  two 
children,  Emily  Beazley  and  "  Frederick  Beazley  Hart,"  surviving. 

Samuel  Beazley  was  never  legally  married  to  Marianne  Joseph, 
the  lady  whom  he  described  as  his  wife ;  he  had,  however,  made  her 
an  offer  of  marriage- previous  to  1838,  which  her  parents,  being  Jews, 
refused,  and  her  father  dying  about  that  time,  Mr.  Beazley  renewed 
the  offer,  and  at  his  request  she,  in  consequence  of  the  objection  of 
her  friends  to  the  match,  consented  to  a  private  marriage  at  Dover ; 
and  in  March,  1839,  a  ceremony  was  actually  performed  at  Sandgate. 
She  lived  with  him  for  a  few  days,  and  then  went  back  to  her  friends, 
but  subsequently  returned  to  him,  and  on  the  24th  of  November, 
1841,  the  child,  Kmily  Beazley,  was  bom.  The  lady  subsequently 
ascertained  the  invalidity  of  the  pretended  marriage,  upon  which  she 
left  him  and  resisted  all  solicitations  to  return,  unless  he  would  legal- 
ize the  marriage,  which  he,  in  1849,  agreed  to  do,  and  to  make  her 
the  most  complete  reparation  then  in  his  power ;  and  finally  it  was 
arranged  that  they  should  be  married  at  Calais,  at  which  place  the 
ceremony  was  performed  on  the  23d  of  December,  1849,  by  a  clergy- 
voL.  XIX.  48 
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man  of  the  Church  of  England,  and  from  that  time  to  the  day  of  his 
death  they  lived  together  as  man  and  wife,  and  the  invalidity  of  this 
second  ceremony  was  not  known  to  any  of  the  parties  to  this  suit 
until  after  the  Master  had  made  his  report,  and  there  was  nothing  to 
show  that  the  testator  was  aware  of  its  invalidity,  but  the  forms  re- 
quired by  the  4  Geo.  4,  c.  91,  and  the  12  &  13  Vict  c.  68,  respecting 
marriages  of  British  subjects  in  foreign  countries  had  not  been  com- 
plied with.  At  the  date  of  the  fifth  codicil  this  lady  .was  encienU, 
but  the  child  was  still-born. 

Frederick  Beazley  Hart,  the  plaintiff,  was  the  son  of  the  testator 
by  another  woman  ;  he  was  residing  with  Mr.  Beazley  at  the  date  of 
the  fifth  codicil ;  he  had  also  other  natural  children  then  living,  two 
of  whom  survived  him,  but  he  never  recognized  any  of  them. 

By  the  decree  made  in  this  cause  the  Master  was  directed  to  in- 
quire "  who  were  the  children  meant  by  the  words  *  the  children ' 
contained  in  the  fifth  codicil  to  the  testator's  will ; "  and  the  Master, 
by  his  report,  found  that  they  meant  his  children  by  the  defendant, 
Marianne  Beazley.  To  this  report  the  plaintiff  excepted,  on  the 
ground  that  the  Master  ought  to  have  found  that  the  children  meant 
were  Frederick  Beazley  Hart  and  Emily  Beazley. 

Roupell  and  T.  E.  Lloyd^  for  the  exceptions.  The  will  and  codicils 
must  be  read  together ,  the  fifth  codicil  has  evident  reference  to  the 
fourth,  which  clearly  means  the  defendant,  Emily  Beazley  and  Fre- 
derick Beazley  Hart,  and  though  illegitimate  they  can  take  by  the 
words  "children." 

Sherer  v.  Bishop^  4  Bro.  C.  C.  55 ;  Owen  v.  Bryant^  21  Law  J.  Rep. 
N.  s.)  Chanc.  860 ;  s.  c.  13  Eng.  Rep.  217;  Meredith  v.  -Farr,  2  You. 

C.  C.  C.  525. 


£ 


R.  Palmer  and  Giffard.  The  fifth  codicil  ought  to  receive  an  inde- 
pendent  construction.  No  legal  marriage  took  place,  but  Marianne 
Beazley  had  obtained  the  title  of  wife  by  reputation.  Piers  v.  Piers^ 
2  H.  L.  Cas.  331;  GiU  v.  SheUeyy  2  Russ.  &  M.  336.  The  court, 
therefore,  will  only  consider  her  daughter,  "  Emily,"  who  had  also 
obtained  a  name  by  reputation,  and  the  one  in  ventre  sa  mere.  If  the 
fifth  codicil  stands  alone,  the  plaintiff  can  have  no  claim,  and  the 
guardian  appointed  for  the  plaintiff  by  the  testator  has  not  been  ac- 
ceded to  by  the  plaintiff's  mother. 

Hart  V.  Jburand,  3  Anstr.  684;  Swaine  v.  Kennerley^  1  Ves.  &  B.  469. 

The  Master  of  the  Rolls.  I  have  to  consider  what  construction 
ought  to  be  put  upon  the  words  "  the  children  "  in  the  fifth  codicil  to 
the  testatoi's  will.  The  court  is  bound  to  take  notice  of  what  is  in 
the  will  and  the  several  codicils.  The  fourth  codicil  contains  a  clear 
gift  to  my  beloved  little  Emily,  our  child,  and  another  to  the  dear 
boy,  F.  B.  Hart;  to  enable  him  to  take,  it  is  not  necessary  to  say 
that  he  is  related  to  any  one.  The  gifts,  however,  were  to  be  used  as 
the  lady  whom  he  called  his  wife  should  think  fit ;  he  appointed  her 
the  guardian  to  both  the  children,  and  he  recommended  her  and 
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"  these  children  "  to  the  afTections  of  his  two  sisters,  and  he  requested 
them  to  give  her  100/.  foir  herself  and  the  children.  By  the  fifth  co- 
dicil he  gave  to  his  wife  4,000t,  to  be  used  for  her  own  and  the 
children's  benefit;  by  this  codicil  he  evidently  contemplated  the  same 
persons  he  had  named  in  the  fourth  codicil.  I  therefore,  think  that 
the  Master's  finding  is  erroneous,  and  must  allow  the  exceptions,  and 
declare  that  the  expression  "  the  children ''  in  the  fifth  codicil  means 
Emily  Beazley  and  F.  B.  Hart 


Page  v.  Page.^ 

March  Sand  18, 1853. 

Feme  Covert  —  Pauper — Separate  Estate — Right  to  Sue. 

A  married  woman,  though  a  panper,  cannot  ex  parte  obtain  an  order  for  leaye  to  file  a  bill  in 
respect  of  her  separate  estate  without  the  intervention  of  a  next  friend;  and  an  order  so 
obtained  was  discharged  for  iiiegularitj. 

The  plaintiff,  a  married  woman,  obtained  an  order  for  leave  to  file 
a  bill  in  respect  of  her  separate  estate,  and  without  the  intervention 
of  any  person  as  her  next  friend,  upon  an  affidavit  that  she  was  living 
separate  firom  her  husband,  that  he  was  unable  to  support  her,  and 
that  she  had  no  property  other  than  that  claimed  in  this  suit 

Two  applications  were  afterwards  made  to  the  court  in  respect  of 
this  order,  the  one  by  the  defendant,  who,  to  avoid  the  allegation  that 
the  appearance  was  for  any  other  purpose,  asked,  permission  to  enter 
an  appearance,  that  he  might  move  to  discharge  the  order  for  irregu- 
larity, and  the  other  by  the  plaintiff,  who  asked  permission  to  amend 
the  biU.  Both  these  applications  were  refused,  and  the  defendant 
then  entered  an  appearance,  and  moved  to  discharge  the  order  for 
irregularity. 

JR.  Palmer  and  ERslop  Clarkej  for  the  defendant,  in  support  of  the 
motion,  contended  that  even  if  it  was  admitted  that  such  an  order 
might  be  made,  still  it  was  a  special  application,  and  no  order  could 
be  obtained  as  of  course.  The  order,  therefore,  for  leave  to  file  the 
bill  was  irregular.  Coulsting'  v.  Coulstingy  8  Beav.  463 ;  and  must  be 
discharged. 

Terrell^  for  the  plaintiff.  The  order  was  obtained  upon  WeUesley 
V.  WeUesley^  16  Sim.  1 ;  and  this  had  been  followed  by  a  late  au- 
thority of  In  re  Hakewill^  22  Law  J.  Rep.  (n.  s.)  Chanc.  662;  s.  c. 
15  Eng.  Rep.  697. 


I  22  Law  J.  Bep.  (n.  s.)  Chanc,  892. 
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March  18.  The  Master  op  the  RolLs.  I  desired  to  ascertain 
the  practice  and  to  consider  the  authorities  cited  before  I  disposed  of 
this  case.  I  am  of  opinion  that  the  order  giving  permission  to  file 
this  bill  was  irregular.  In  the  case  of  WeUesley  v.  Wellesley,  the  lady 
had  filed  her  original  bill  by  a  next  friend,  in  the  ordinary  way,  and 
it  having  become  necessary  to  file  a  supplemental  bill,  she  applied  to 
the  court  for  leave  to  do  so  in  formd  pauperis^  and  without  a  next 
friend,  for  the  purpose  of  prosecuting  that  whioh  had  been  regahily 
instituted ;  and  this  was  allowed.  In  Re  Hakewill  permission  was 
asked  on  behalf  of  a  married  woman  to  present  a  petition  under  the 
2  &  3  Vict.  c.  54,  without  a  next  friend,  to  obtain  the  custody  of  her 
children, 'who  were  under  seven  years  of  age,  and  Kindersley,  V.  C, 
doubted  whether  he  had  power  to  make  any  such  order,  but  upon  an 
application  to  the  lords  justices,  they^  after  some  hesitation,  upon  the 
authority  of  Wellesley  v.  WeUesley^  and  of  the  order  made  in  this 
case,  allowed  her  to  present  a  petition  to  the  court  without  the  intc^ 
vention  of  a  next  friend.  The  whole  wasproceeding  under  Mr.  Jus- 
tice Talfourd's  Act,  2  &  3  Vict  c.  54.  This  case  is  quite  distinct 
firom  that,  and  the  case  of  WeUesley  v.  WeUesley ^  is  the  ordinary  case 
of  a  person  who  files  a  bill  in  the  regular  course,  and  then  obtains  an 
order  to  sue  in  formd  pauperis^  and  leave  to  sue  or  to  prosecute  a  suit 
ahready  instituted.  The  order  in  this  case  was  made  ez  parity  which 
obviously  ought  not  to  be  done  until  the  bill  was  filed.  There  was 
no  subject-matter  to  which  the  affidavit  made  in  support  of  the  mo- 
tion could  be  made,  neither  was  there  any  defendant  upon  whom  tbe 
order  to  sue  could  be  served ;  in  every  way,  therefore,  the  order  is 
irregular,  and  it  most  be  discharged,  but,  under  the  circomstonoes, 
without  costs. 


Boyd  t;.  Jaooab.^ 

Jolj  20,  185S. 

Practice  ^^  Motion  for  a  Decree —  General  Orders  of  Augustj  1852. 

Under  the  22d  of  the  General  Orders  of  the  7th  of  August,  1852,  where  the  pltintiff  Mrrei 
notice  of  motion  fbr  a  decree,  he  onght  to  enter  it  concurrently  with  the  r^gistrv,  •ni  w 
ftirther  notice  of  setting  down  the  cause  will  be  necessary.  An  er  parte  applicatioatsict 
down  a  canse  at  the  expiration  of  a  month  from  serrice  of  the  motion,  reliued. 

In  this  case,  notice  of  motion  for  a  decree  had  been  served  under 
the  16  &  16  Vict  c.  86,  and  the  22d  of  subsequent  General  Orders 
of  August,  1852.  A  month  had  expired  since  the  service  of  the 
notice,  and  the  cause  had  not  been  set  down.  The  plaintiff  moved 
ez  parte  J  before  the  Master  of  the  Rolls,  to  have  the  cause  set  doWDi 
and  the  application  was  refused. 

1  22  Law  J.  Bep.  (n.  s.)  Chaac  895. 
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JR.  W.  E.  Forster  now  renewed  the  motion,  and  stated  that  the 
cause  was  not  set  down  sooner  in  consequence  of  the  pendency  of 
negotiations. 

The  Lord  Chancellor.  It  is  clear  that  the  orders  contemplated 
that  the  cause  should  be  set  down  at  the  same  time  that  notice  of 
the  motion  was  given.     That  is  my  construction  of  the  orders. 

The  Lords  Justices  concurred.     Motion  refused. 

The  motion  was  afterwards  renewed,  before  the  Master  of  the 
Rolls,  upon  notice,  and  the  order  made. 


Watson  v.  Marshall.^ 

Jvdj  30,  1853. 

Feme  Covert  —  Fund  in  Court  —  Payment  to  Husband —  Revocation 
of  Consent — Settlement. 

A  feme  coTert  will  be  aUowed  to  revoke  a  consent  to  the  payment  of  her  fnnds  in  conrt  to 
her  husband,  when  the  object  of  ^t  consent  may  be  defeated  bj  his  preyions  insolvency. 

The  provisional  assignee  of  the  Insolvent  Debtors'  Court  claimed  a  fund  belonging  to  a  wU^ 
which,  upon  her  consent,  had  been  ordered  to  be  paid  to  her  husband  who  had  been  in- 
solvent:— 

Held,  that  her  consent  had  not  vested  the  fund  in  her  husband  so  as  to  deprive  this  court  of 
its  jurisdiction  to  rescind  the  order  and  direct  the  fund  to  be  settled  for  the  benefit  of  herself 
and  family. 

This  was  the  petition  of  a  married  woman,  asking  the  court  to  set 
aside  an  order,  dated  the  20th  of  April,  1853,  by  which  a  sum  of  377/. 
2s.  5d,  part  of  a  fund  in  court  to  which  she  had  become  entitled,  was 
directed  to  be  paid  to  her  husband. 

A  suit  had  been  instituted  for  the  administration  of  the  estate  of 
Francis  Watson,  who,  by  his  will  dated  the  11th  of  March,  1851,  had 
directed  his  residuary  estate  to  be  divided  among  his  nephews  and 
nieces. 

Matilda  Marshall,  the  wife  of  Edmund  Marshall,  as  a  niece  of  the 
testator,  became  entitled  to  one-eleventh  part  of  the  fund  in  court, 
amounting  to  277L  2s.  5d. 

On  the  20th  of  April,  1853,  the  court,  after  examining  Matilda 
Marshall,  made  an  order,  with  her  consent,  directing  that  the  377/. 
2s.  5d.^  should  be  paid  to  her  husband  Edmund  Marshall,  in  right  of 
his  wife. 

In  January,  1835,  Edmund  Marshall  took  the  benefit  of  the  acts 


\  Law  J.  Rep.  (n.  s.)  Chanc.  895 ;  17  Jur.  655. 
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then  in  force  for  the  relief  of  insolvent  debtorSf  and  on  the  18th  of  De- 
cemberi  1844,  he  intermarried  with  his  present  wife,  but  he  had  never 
settled  or  agreed  to  settle  any  property  upon  her. 

The  debts  of  Edmund  Marshall  remained  unpaid,  and  no  steps  had 
been  taken  under  the  insolvency  further  than  to  vest  his  estate  and 
effects  in  the  provbional  assignee  of  the  Insolvent  Debtors'  Court 

By  an  order  made  by  the  Insolvent  Debtors'  Court,  on  the  8th  of 
Julv,  1853,  upon  the  application  of  Samuel  Sturgis,  the  provisional 
assignee  of  the  estate  and  effects  of  Edmund  Marshall,  the  Account^ 
ant  General  of  the  Court  of  Chancery,  was  ordered  to  retain  the  3772. 
2s.  5(L  until  the  further  order  of  this  court,  and  Edmund  Marshall  and 
the  Accountant  General  were  severally  ordered  to  show  cause  to  the 
Insolvent  Court  why  the  money  should  not  be  paid  to  the  provisional 
assignee,  for  the  benefit  of  the  creditors  of  the  insolvent. 

Matilda  Marshall  then  presented  her  petition  to  this  court,  with- 
drawing her  consent  and  asking  it  to  rescind  the  order  of  the  ^Dth  of 
April,  1853 ;  and  by  her  affidavit  she  admitted  that  she  was  aware 
of  the  insolvency  of  her  husband,  but  said  that'  she  was  not  aware  of 
the  effect  of  it,  or  that  any  property  to  which  she  was  entitled  would 
be  liable  to  pay  her  husband's  debts,  and  that  she  had  not  informed  her 
solicitor  of  the  insolvency  of  her  husband,  and  that  the  fact  of  the  in- 
solvency when  she  was  examined  had  pasised  firom  her  recollection, 
or  did  not  occur  to  her  mind  as  affecting  her  interests  under  her 
uncle's  will 

Her  solicitor  also  said,  that  he  had  no  mesms,  previous  to  the  ex- 
amination of  Mrs.  Marshall,  of  informing  the  court  that  her  husband 
had  taken  the  benefit  of  the  insolvent  acts,  as  he  was  not  aware  of 
that  fact  until  some  time  after  the  order  had  been  made. 

O.  L.  Russelly  for  Matilda  Marshall  The  wife's  consent  was  ob- 
tained under  circumstances  which  prevented  the  court  firom  informing 
her  of  the  consequences ;  but  so  long  as  the  fund  is  in  court  its  juris- 
diction over  it  remains,  and  it  will  allow  her  to  revoke  a  consent  given 
in  ignorance,  and  secure  the  fund  for  her  benefit,  especially  as  her 
husband  is  unable  to  maintain  her. 

Osbomey  for  Mr.  Sturgis.  As  consent  has  been  given,  the  fund  is 
no  longer  the  property  of  the  wife;  the  effect  of  her  consent  was  to 
invest  the  fund  irrevocably  in  the  husband ;  she  had  a  power  of  dis- 
posing of  the  fund,  and  having  executed  it,  the  court  will  not  aDow 
her  to  revoke  it.  If  her  consent  was  given  in  ignorance  of  the  law, 
that  was  no  excuse,  and  was  no  reason  why  she  should  be  allowed  to 
recall  it ;  but  even  assuming  the  court  would  allow  a  married  woman 
to  withdraw  her  consent,  stUl  it  would  appropriate  a  portion  of  the 
fund  for  the  benefit  of  the  creditors  of  the  husband. 

Heggett  V.  Annesleyy  3  Bro.  C.  C.'362 ;  Buicking$  v.  SmUh,  9  Sim. 
137;  Barker  v.  Lea,  6  Madd.  330;  May  v.  JJcp«r,4  Sim.  360;  Forbes 
y.  Adams,  9  Sim.  462;  MarshaU  v.  Fowler,  16  Jur.  1128;  s.  c.  15 
Eng.  Rep.  430;  In  re  Cutler,  14  Beav.  220;  s.  c.  6  Eng.  Rep.  97; 
Napiery.  Napier,  1  Dru.  &  War.  410 ;  DwnWey  v.  DimAfcy,  2  De  Gex, 
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M.  &  6.  390 ;  s.  c.  13  Eng.  Rep.  318 ;  In  re  KincaicPs  TrustSj  1  Drew. 
326 ;  8.  0. 17  Eng.  Rep.  319. 

WarCy  for  the  husband. 

The  Master  of  the  Rolls.  I  must  make  the  order  asked  by 
this  petition.  Had  the  court  been  informed  of  the  insolvency  of  the 
husband  it  would  have  explained  the  consequences  to  the  wiife ;  and 
it  is  not  probable  that  it  would  have  been  required  to  make  the  order. 
Ab  it  was,  the  consent  obtained  was  a  surprise  upon  her.  I,  there- 
-fore,  do  not  think  there  is  any  thing  which  prevents  her  with- 
drawing it,  or  which  deprives  the  court  of  its  jurisdiction  to  have  that 
fund,  which  is  still  in  its  custody,  secured  for  her  benefit.  I  must  treat 
the  husband,  who  cannot  pay  his  debts,  as  a  man  not  having  any 
property  wherewith  to  support  his  wife.  But  as  it  was  the  duty  of 
the  provisional  assignee  to  take  the  steps  he  did  for  the  benefit  of  the 
creditors,  he  must  have  out  of  the  fund  not  only  his  costs,  charges, 
and  expenses  of  applving  to  the  Insolvent  Debtors'  Ck>urt,  but  also  of 
this  application ;  ana  after  payment  of  those,  the  dividends  arising 
from  the  residue  must  be  paid  to  Mrs.  Marshall  for  her  sepcurate  use 
for  life,  and  after  her  decease  the  fund  must  be  paid  to  her  children 
attaining  the  age  of  twenty-one  years,  with  remainder  in  default  to 
the  husband  absolutely. 


Jn  re  The  Dover  and  Deal  Railway  Company  ;  Ex  parte 

HlOHT.^ 
Maj  25, 185S. 

Company — Wif^ing^^  Act —  Contributory — Expenses  not  Sanctioned. 

Mr.  Higfat  waa  4t  member  of  the  proristoiial  committee  of  a  railwaj  compan  j,  and  attended 
one  meeting,  at  which  he  moved  a  resolution  for  the  appointment  of  the  offioerg  of  the 
companj.  Me  had  taken  no  shares  and  had  not  signed  the  sabscribers'  agreement  There 
being  no  eridence  that  an  j  expenses  remained  unpaid  which  had  been  mcorred  with  his 
ianctioDy  itwas: — 

Mddy  that  his  name  fiad  been  improperij  placed  upon  the  list  of  contribntories. 

This  was  a  motion  that  the  name  of  Mr.  Hight  might  be  struck 
out  of  the  list  of  contribntories  to  the  above  company.  The  evidence 
upon  ^hich  the  Master  had  placed  his  name  on  the  list  was,  that  he 
was  a  member  of  the  provisional  committee ;  that  he  had  attended 
one  of  the  meetings  of  the  committee,  at  which  a  resolution  was 
passed  sanctioning  the  appointment  of  the  solicitors  and  bankers  of 


1  23  Law  J.  Bep.  (n.  s.)  Chanc  902;  1  I>rewi7,48i. 
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the  company,  and  that  he  had  himself  moved  the  resolution  for  that 
purpose.  It  appeared  that  Mr.  Hight,  although  a  member  of  the  pro- 
visional committee,  had  never  taken  shares  nor  executed  the  sabseri* 
bers'  agreement ;  that  he  had  attended  only  one  meeting  of  the  com- 
mittee, and  had  left  the  room  before  the  above  resolution  was  passed* 
It  did  not  appear  that  he  had  in  any  other  manner  sanctioned  any  of 
the  expenses  which  had  been  incurred. 

Bailp  and  Hobhouse^  appeared  in  support  of  the  motion,  and  con- 
tended that  this  case  was  within  the  principle  laid  down  by  Lord 
Cranworth  in  Carriers  cascj  1  Sim.  N.  S.  605 ;  s.  c.  5  Eng.  Bep^ 
114,  —  that  there  was  no  evidence  to  show  that  any  expenses  re- 
mained due  which  were  incurred  by  the  authority  of  Mr.  Hight.  It 
was  in  evidence  that  he  had  been  present  at  the  meeting  when  some 
of  the  officers  of  the  company  were  appointed,  but  this  was  no  autho- 
rity for  incurring  expenses,  and  he  had  not  joined  in  any  other  acts 
done  by  the  committee.  They  also  cited  Boberfs  case^  3  JDe  Gex 
&  Sm.  285 ;  s.  c.  2  Hall  &  Tw.  391 ;  2  Mac.  &  G.  192. 

Olasse  and  Selwyn^  for  the  official  manager,  contended  that  as  Mr. 
Hight  had  sanctioned  the  appointment  of  the  officers  of  the  company 
by  attending  the  meeting  of  the  managing  committee,  and  actaally 
moving  the  resolution  himself,  that  was  sufficient  to  authorize  the 
incurring  of  expenses,  and  that  his  name  had  been  properly  placed  oa 
the  list  of  contributories. 

KiNDERSLEY,  V.  C.  I  am  of  opinion  that  the  name  of  Mr.  Hight 
ought  to  be  struck  out  of  the  list  of  contributories,  and  I  come  to  that 
conclusion  upon  the  authority  of  Carrick^s  case.  Nothing  can  be  more 
clear  and  explicit  than  the  opinion  expressed  by  Lord  Cranworth  in 
that  case.  After  stating  that  there  was  strong  evidence  that  Canick 
had  sanctioned  the  appointment  of  solicitor  and  other  officers,  he 
says,  "  But  before  his  name  is  placed  on  the  list  of  contributories  on 
the  ground  of  such  sanction,  it  must  be  shown  that  under  the  autho- 
rity so  ^ven  expenses  were  incurred,  and  that  the  same  either  remain 
unliquidated  or  have  been  liquidated  by  those  who  were  liable  jointly 
with  Carrick,  and  who,  therefore,  now  are  entitled  to  call  on  him  for 
contribution.  Nothing  of  this  sort  appears."  That  seems  to  me  to 
be  precisely  the  case  here.  As  far  as  any  thing  apoears  with  refer- 
ence  to  the  sanction  of  Mr.  Hight  for  incurring  expenses,  the  evi- 
dence goes  to  show  that  it  was  not  from  the  simple  appointment  of 
a  solicitor  or  engineer  that  the  expenses  were  incurred.  Without 
entering  into  the  question  how  far  Mr.  Hight  was  a  party  to  that,  as 
far  as  there  is  any  evidence  of  incurring  expenses  either  by  the  solid* 
tor  or  engineer,  it  is  quite  clear  that  they  were  incurred  nnder  the 
authority  of  the  committee  of  management  and  not  by  the  simple 
appointment  of  solicitor  or  engineer.  At  any  rate,  there  is  nothing 
to  show  that'any  expenses  remained  due,  owing  to  what  Mr.  Hight 
had  joined  in  authorizing.  For  that  reason  only  I  am  of  opinion 
that  there  is  no  ground  for  putting  his  name  upon  the  list  of  contri- 
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bntories.  How  far  the  evidence  goes  to  show  that  he  was  at  the 
meeting  when  the  resolution  was  passed,  I  abstain  from  commenting 
upon.     My  opinion  rests  simply  on  the  ground  of  Carrich^s  case. 


Tatham  v.  Parker.^ 

July  4  and  13, 1853. 

Contempt — Sequestration  —  Insolvent  Debtors*  Act 

A  defendant  was  committed  for  contempt  for  not  obeying  an  order  made  on  him  for  the  pay- 
ment of  certain  snms  of  money  into  conrt,  and  a  writ  of  sequestration  issued  against  ms 
estate.  He  was  afterwards  discharged  from  prison  under  the  Insolvent  Debtors"  Act  A 
petition  by  the  assignee  that  the  sequestrator  might  deliver  up  possession  of  the  estate  of 
defendant,  was  dismissed. 

By  an  order  made  in  this  cause,  dated  the  16th  of  March,  1849, 
Joseph  Parker,  the  defendant,  was  ordered  to  pay  certain  sums  of 
money  into  court  This  order  not  having  been  complied  with,  Par- 
ker was  attached  for  contempt  Under  an  order  dated  the  19th  of 
December,  1849,  a  writ  of  sequestration  was  issued  against  his  es- 
tate. On  the  20th  of  August,  1850,  Parker  was  discharged  from  pri- 
son under  the  Insolvent  Debtors'  Act,  (the  1  &  2  Vict  c.  110,)  and 
Mr.  Griffin  was  appointed  assignee. 

This  was  a  petition  presented  by  Mr.  Griffin,  praying  that  the  writ 
of  sequestration  might  be  discharged,  and  that  the  sequestrator  might 
deliver  up  possession  of  the  real  and  personal  estate  of  the  defendant, 
and  account  for  the  rents. 

Priory  for  the  petition,  referred  to  the  79th  section  of  the  1  &  2 
Vict  c  110,  and  cited  Walker  v.  Belly  2  Madd.  21,  and  Wharam  v. 
BroughUmy  1  Ves.  sen.  180. 

Russell  and  Flemingy  contra,  cited  Dunklep  v.  Scribnory  2  Madd. 
443;  Witham  v.  Blandy  3  Swanst  277,  n.;  Cadell  v.  Smithy  Ibid. 
308,  n. ;  Wilson  v.  Metcalfey  1  Beav.  263;  Empringham  v.  Shorty  3 
Hare,  461. 

Stuart,  V.  C.  The  petition  prays  that  the  writ  of  sequestration 
against  the  estate  of  the  defendant,  Joseph  Parker,  may  be  discharged, 
and  that  the  sequestrator  may  be  ordered  to  deliver  up  to  the  peti- 
tioner, as  assignee  of  Parker  under  the  Insolvent  Debtors'  Act,  the 
possession  of  the  real  and  personal  estate  in  their  custody  under  the 
writ     The  defendant,  Parker,  being  in  prison  under  an  attachment 
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for  disobeying  an  order  of  the  16th  of  March,  1849,  for  the  payment 
into  court  of  certain  large  sums  of  money,  the  writ  of  sequestratioa 
issued  against  his  estate,  under  an  order  for  that  purpose,  dated  the 
19th  of  December,  1849.  In  May,  1850,  Parker,  being  still  in  custo- 
dy under  the  attachment,  petitioned  for  his  discharge  under  the  Insol- 
vent Debtors'  Act,  and,  on  the  20th  of  August,  1850,  obtained  the 
order  for  his  discharge,  and  all  his  estate  became  vested  in  the  peti- 
tioner, as  assignee.  It  has  been  contended  that,  by  the  operation  of 
the  79th  section  of  the  statute  1  6&  2  Vict  c.  110,  the  adjudication  of 
the  insolvent's  discharge  has  discharged,  not  only  his  contempt,  but 
also  the  writ  of  sequestration.  The  words  of  that  section  are,  «  that 
the  discharge  shall  and  may  extend  to  all  process  issuing  from  any 
court  for  any  contempt  of  any  court,  ecclesiastical  or  civil,  for  non- 
payment of  money."  The  enect  of  the  discharge  is  said  to  be,  that 
he  is  no  longer  liable  to  pay  the  money,  and  no  longer  in  contempt, 
and,  therefore,  that  the  writ  of  sequestration  has  no  longer  any  effect 
The  discharge  mentioned  in  this  section  is  the  discharge  of  the  per- 
son of  the  insolvent  from  custody,  and  it  is  made  to  extend  to  the 
process  of  contempt,  in  order  that  hb  person  may  be  free.  For  this 
purpose  it  discharges  the  attachment  But  the  writ  of  sequestration 
is  issued,  not  as  a  part  of  the  process  of  contempt,  but  after  the  pro- 
cess of  contempt  has  been  exhausted  by  the  actual  imprisonment  of 
the  person  who  has  disobeyed  the  order  of  the  court  It  is  a  writ  of 
execution  against  the  estate,  which  is  said  to  have  been  first  issued 
by  Lord  Keeper  Bacon,  and  was  resorted  to  by  reason  of  the  infirmity 
of  the  process  of  contempt,  which  is  merely  personal  The  proceed- 
ings bn  the  writ  of  sequestration  are  in  rem^  not  in  personam^  and 
there  seems  to  be  nothing  in  the  language  of  the  section  referred  to 
that  can  authorize  the  construction  that  the  estate  of  the  insolvent  is 
to  be  freed  from  the  effect  of  any  order  which  has  transferred  the  pos- 
session of  it  without  affecting  his  person.  On  the  contrary,  the  18th 
and  19th  sections  of  the  same  statute  provide  for  the  manner  in  which 
the  estate  is  to  be  affected.  The  order  for  payment  of  the  money  in 
this  case  was  registered  pursuant  to  the  statute,  so  as  to  bind  the 
estate.  It  is  unnecessary  to  consider  whether  the  execution  of  the 
attachment  could,  under  the  16th  section,  be  considered  a  forfeitnre 
or  relinquishment  of  the  charge  on  the  estate  created  by  the  registra- 
tion. That  question  was  discussed,  but  not  decided,  by  Lord  Lang- 
dale,  in  the  case  of  Wilson  v.  Metcalfe.  It  is  unnecessary  to  consi- 
der that  question  in  the  present  case,  because  the  writ  of  sequestra- 
tion, by  its  own  proper  form,  affects  the  land  without  any  registration. 
It  has  been  argued  that  the  sequestration  only  puts  the  estate  in  cus* 
todid  legis.  But  it  is  a  writ  issued  at  the  suit  of  the  plaintiff  and  for 
his  benefit,  in  order  that  the  property  may  be  applied  in  payment  of 
his  demand,  and  prevails  against  any  subsequent  charge,  and  even 
f^inst  any  prior  assurance  fraudulently  made  to  defeat  its  operation. 
The  principle  of  the  decision  in  WcUker  v.  Bell  was,  that  the  property 
of  which  the  sequestrator  had  taken  possession  was  the  estate  of  the 
mortgagor,  and  not  of  the  person  whose  estate  was  ordered  to  be 
sequestxiBLted.     In  the  present  case  the  assignee  who  presented  this 
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petition  took  the  estate,  as  the  insolvent  had  it,  subject  to  the  writ 
of  sequestration,  and  can  only  claim  it  after  the  purposes  for  which 
that  writ  was  issued  have  been  fully  answered.  The  petition,  there- 
fore, must  be  dismissed. 


Lord   Ward  v.  The  Oxford,  Worcester,  and  Wolverhampton 

Railway  Company.^ 

KoTember  9,  1852. 

Vendor  and  Purchaser-^  Alleged  Payment  of  Consideration  by  void 
Cluck — Non-Presentation  before  Bankruptcy  of  Bankers — Loss. 

Where  a  void  check  was  given  by  purchasers  and  received  by  vendors  for  the  consideration- 
money  for  an  estate,  and  presentation  of  the  check  was  delayed  by  the  vendors  until  after 
an  event,  which  never  happened,  at  the  request  of  the  authorized  agent  of  the  purchasers, 
and  the  bankers  became  bankrupt: — 

Mddy  that,  under  the  circumstances  of  the  case,  there  was  no  laches  in  the  non-presentation 
of  the  check,  and  no  payment  or  equitable  satisfaction  of  the  check;  and  further,  that  the 
vendor  was  entitled,  on  a  bill  filed  by  him  for  specific  performance  of  the  agreement,  to  a 
decree  for  that  purpose,  and  full  payment  of  the  consideration-money. 

This  was  a  suit  for  specific  performance,  instituted  by  the  vendor 
against  the  purchasers.  The  facts  were,  that  the  trustees  of  Lord 
"Ward  contracted  to  sell  land  to  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company  for  5,500/.,  and  a  further  sum  as  com- 
pensation to  tenants.  Messrs.  Ruffords  ic  Wragg,  at  Stourbridge, 
-were  the  bankers  of  the  company,  and  Mr.  Runord,  the  principal 
partner  of  that  bank,  was  one  of  the  directors  and  chairman  of  the 
company,  and  also  chairman  of  the  finance  committee.  On  the  27th 
of  March,  1851,  the  company  gave,  and  the  trustees  received,  a  check 
in  the  following  form :  — 

Oxford,  Worcester,  and  Wolverhampton  Railway,  27th  March,  1851. 
"  Messrs.  Rufibrds  &  Wragg,  bankers,  Stourbridge.     Pay  No.  1453, 
or  bearer,  the  sum  of  five  thousand  five  hundred  pounds. 
£  5,600.  «  W.  A.  Thomas,  ) 

*<  F.  RuFFORD,       >  Directors. 
**  Z.  A.  Jessell,    ) 
"  Noel  Thomas  Smith,  Secretary." 

This  check  was  handed  to  the  trustees  on  the  26th  of  April,  but 
was  not  presented  under  the  curcumstances  detailed  below,  and 
Messrs.  Ruffords  &  Wragg  became  bankrupt  The  trustees  of  Lord 
Ward  claimed  payment  of  the  money  from  the  company,  who  had 
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entered  upon  the  land,  and  commenced  part  of  the  worics  of  their 
railway,  but  they  refused  to  pay,  whereupon  the  bill  was  filed  by  tbem 
and  Lord  Ward,  praying  that  the  afi^reement  for  purchase,  wrbich  was 
dated  the  19th  of  July,  1848,  might  be  specificiBdly  performed,  and 
that  the  company  should  pay  to  the  plaintifTs  5,500/.,  and  that  in  the 
mean  time4he  defendants  might  be  restrained  from  continuing  in  the 
possession  of  the  lands  and  hereditaments  comprised  in  the  agreement, 
and  also  from  constructing  their  railway  upon  them,  Sec  A  motion 
was  made  before  the  Master  of  the  Rolls  for  the  injunction,  bat  bis 
Honor  directed  an  action  to  be  brought;  and  from  this  decision  the 
appeal  was  presented. 

The  evidence  on  the  motion  was,  that  by  agreement  between  the 
parties,  the  check  when  given  was  not  to  be  presented  for  the  space 
of  one  week,  at  the  end  of  which  time,  as  the  affidavits  set  forth, 
communications  took  place  between  the  holders  of  the  check  and 
Mr.  RufTord,  one  of  the  directors  who  signed  it,  and  who  wus  the 
chairman  of  the  finance  Committee,  and  another  member  of  the  com- 
mittee, which  showed  the  desire  of  the  committee  acting  for  the 
company  that  the  check  should  be  still  held  over  until  a  certain  time. 
(This  time  was  named  as  one  when  certain  agreements  as  to  other 
land  belonging  to  the  vendor  would  be  conveyed  to  the  company,  but 
that  time  never  arrived.)  To  this  desire  the  holder  of  the  cbedi 
acceded ;  and  more  than  a  month  afterwards,  it  appeared  fit>m  the 
affidavits  that  other  members  of  the  finance  committee  complained  of 
the  purchase  remaining  uncompleted,  and  admitted  that  the  check 
was  still  outstanding,  and  was  a  liability  on  the  assets  of  the  company, 
and  that  its  being  outstanding  was  very  unsatisfactorv.  The  reason 
of  the  check  being  held  over  appeared  upon  the  a&davits  this:  — 
The  check  for  5,500^  was  the  price  of  this  particular  land ;  but  as 
the  company  wanted  other  land  belonging  to  Lord  Ward,  the  trastees 
of  the  latter  would  not  part  with  this  other  land  until  after  tbey  had 
been  paid  for  the  first.  Upon  this  two  checks  were  drawn,  and  were 
delivered  to  Mr.  Ruffi>rd  for  him  to  arrange  the  matter,  and  be  had 
communications  with  the  agent  of  the  company,  and  through  him 
with  the  London  agents  of  Lord  Ward ;  but  not  being  able  to  obtain 
any  arrangement  as  to  the  second  piece  of  land  without  paying  ((x 
the  first,  the  check  in  question  was  given  to  the  trustees,  with  a  de- 
sire that  it  should  not  be  presented  for  a  week,  in  order  that  the 
agreement  as  to  the  second  piece  of  land  might  be  prop^ly  entered  into, 
and  at  the  end  of  the  week  further  delay  was  desired  for  the  same 
purpose.  From  an  affidavit  made  by  members  of  the  finance  com- 
mittee, it  appeared  that  all  these  matters  were  stated  to  the  committee 
by  Mr.  Rufibrd,  and  that  they  then  stated  the  fact  of  the  check  re- 
maining outstanding  was  very  unsatisfactory  to  them. 

The  appeal  motion  having  (k)me  on  for  hearing  before  the  long  va- 
cation of  1852,  the  Lords  Justices,  after  stating  that  the  only  matoial 
question  between  the  parties  was  as  to  who  should  bear  the  loss  of 
the  money  by  reason  of  the  failure  of  the  bankers,  and  that  that  being 
so,  it  would  be  highly  desirable  that  each  party  should  have  the  op- 
portunity of  adducing  all  the  evidence  which  could  be  had,  therefore 
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the  matter  had  better  be  decided  on  the  motion  in  the  same  manner 
as  if  the  cause  was  ripe  for  and  was  at  the  hearing.  To  this  the 
parties  agreed,  and  thereupon  the  motion  was  ordered  to  stand  over, 
and  that  and  the  cause  now  came  on  upon  the  hearing,  but  no  further 
evidence  was  given  on  either  side. 

Roundell^  Palmer^  and  Renshaw^  for  the  plaintiffs.  Upon  the  evi- 
dence, it  is  plain  that  no  payment  of  the  consideration  money  has 
been  made :  first,  because  the  check,  being  drawn  contrary  to  the 
directions  of  the  Stamp  Laws,  55  Greo.  3,  c.  184,  was  a  void  instrument 
altogether ;  secondly,  because,  even  assuming,  for  the  sake  of  the 
argument,  that  the  check  was  good.  Lord  Ward's  trustees  abstained 
from  the  presentation  of  it  at  the  instance  of  Mr.  Rufford,  who  was 
the  chairman  as  well  of  the  company  as  of  the  finance  committee, 
and  acted  in  one  or  other,  or  both,  of  those  characters  in  this  matter 
as  the  authorized  agent  of  the  company  for  this  purpose;  and,  thirdly, 
because,  still  assuming  the  validity  of  the  check,  for  the  sake  of  the 
argument,  and  for  the  same  purpose  also  assuming  that  Mr.  Rufford 
was  not  the  authorized  agent  of  the  company  in  the  matter,  his  acts 
were  subsequently  recognized  and  fully  ratified  by  the  finance  com- 
mittee. That  the  check,  however,  is  plainly  a  void  instrument  is 
shown  by  the  fact  that  no  place  is  stated  upon  it  where  it  was  drawn, 
and  it  has  no  stamp  impressed  upon  it;  and,  therefore,  no  payment 
has  been  made,  and  the  plaintiffs  are  entitled  to  the  decree  they  Ksk. 

Baupell^  Lloydy  and  J.  W.  Bovill^  for  the  defendants.  The  argu- 
ment that  this  check  is  invalid,  supposing  it  to  be  so,  is  not  open  to 
the  plaintiff,  since  the  frame  of  his  bill  is,  that  he  received  the  check, 
and  that  the  money  was  lost  by  its  non-presentation.  Whether, 
therefore,  the  check  was  good  or  bad  can  make  no  difference,  for  the 
plaintiff  in  his  pleadings  has  treated  it  as  good,  and  must  be  bound 
by  his  own  view  of  the  instrument.  But  assuming  the  validity  of 
the  check, —  and  the  defendants  insist  that  it  was  a  valid  instrument, 
— -  it  was  the  duty  of  the  plaintiffs  to  present  it,  for  they  had  not  the 
authority  of  the  company  to  retain  it  in  their  hands.  Mr.  Rufford 
^was  not  the  authorized  agent  of  the  company  for  any  such  purpose 
as  the  plaintiff  at  the  bar  asserts,  nor  were  his  acts  in  this  matter  ev«r 
sanctioned  by  the  finance  committee ;  on  the  contrary,  we  find  upon 
the  evidence  that  that  body  expressed  their  disapproval  of  the  check 
remaining  so  long  outstanding,  for  that  such  a  state  of  circumstances 
ivas  very  unsatisfactory.  With  regard  to  the  validity  of  the  check, 
the  place  is  sufficiently  stated,  or  at  any  rate  clearly  indicated,  by  the 
words  "  Oxford,  Worcester,  and  Wolverhampton  Railway "  at  the 
head  of  it;  and  for  that  reason,  were  the  argument  of  invalidity  open 
to  the  plaintiffs,  they  must  fail  in  their  contention. 

Knight  Bruce,  L.  J.,  after  stating  the  object  of  the  suit  and  the 

result  of  the  motion  before  the  Master  of  the  Rolls,  proceeded  to  say, 

that  the  appeal  motion  was  brought  on  before  this  court  in  July  or 

August  last,  when  it  was  arranged  that  the  cause  should  be  brought 
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to  a  state  ready  for  hearing ;  that  affidavits  should  be  used  instead  of 
depositions  upon  interrogatories  at  the  hearing ;  and  that  either  partj 
should  be  at  liberty  to  examine  any  examinable  persons  orally,  in 
anticipation  of  that  state  of  the  law  which  had  not  then  taken  place, 
but  which  was  to  take  place  before  the  present  time,  and  had  now 
taken  place.  [The  remainder  of  his  lordship's  judgment  was  as  fol- 
lows.] Accordingly,  it  has  now  been  brought  before  us  upon  the 
motion  and  upon  the  hearing,  with  such  evidence  as  the  parties  re- 
spectively have  chosen  to  produce ;  and  with  this  circumstance,  per- 
haps remarkable,  that,  either  party  having  the  power  of  examining 
his  adversary  or  himself — not,  indeed,  the  corporation  aggregate, 
but  all  its  members  and  their  clerks  —  and  having  the  power  of  exa- 
mining also  any  witnesses,  each  side  has  elected  deliberately  that 
there  should  be  no  such  examination,  and  must  therefore  be  taken  in 
effect  to  have  informed  us  that  there  is  no  reasonable  hope  of  obtain- 
ing better  evidence  applicable  to  the  subject  than  is  afforded  by  the 
actual  materials  before  us.  In  that  state  of  things,  we  are  first  of 
all  to  see  whether  an  action  was  necessary  to  decide  the  legal  ques- 
tion. 

Without  at  all  dissenting  from  what  the  Master  of  the  Rolls  did  in 
the  position  and  circumstances  in  which  the  case  stood  before  him, 
the  present  position  and  the  present  circumstances  are  such  as  to  ena- 
ble us,  without  differing  from  him,  to  say,  as  I  say,  and  as,  I  believe, 
my  learned  brother  also  will  say,  that  upon  the  merely  legal  qoestion 
there  is  no  occasion  for  an  action  whatever,  but  that  we  have  suffi- 
cient materials  before  us  to  decide,  and  ought  to  decide  that  alone 
which  could  be  the  subject  of  an  action  ;  and  the  conclusion  at  which 
I  have  arrived  upon  these  materials,  and  at  which  I  have  reason  to 
believe  ray  learned  brother  also  has  arrived,  is  this,  that  payment  of 
satisfaction  of  this  sum  has  not  been  shown.  The  sum  was  paid  or 
professed  to  be  paid  by  a  check  without  a  stamp,  as  checks  ordinarily 
are,  and  without  any  statement  of  the  place  where  it  was  drawn  ;  for, 
although  it  has  been  argued,  by  one  at  least  of  the  learned  counsel, 
and  argued  with  great  propriety,  we  are  unable  to  agree  with  his 
argument,  that  the  first  line  of  this  oheck,  "  Oxford,  Worcester,  and 
Wolverhampton  Railway,"  indicates  place.  Both  of  us,  I  believe, 
are  clearly  of  opinion  —  I  certainly  am — that  it  was  not  intended 
to  indicate  place,  but  that  it  was  intended  merely  to  designate  the 
account  upon  which  or  with  reference  to  which  the  check  was  drawn 
—  a  matter  the  more  necessary  or  material,  inasmuch  as  the  check  is 
not  drawn  by  the  corporation  in  whose  name  the  account  was  kept, 
but  is  drawn  by  Mr.  Thomas,  Mr.  Rufford,  and  Mr.  Jessell,  describ- 
ing themselves  as  directors,  there  being  no  designation  or  description 
of  what  they  are  directors  of,  unless  by  referring  to  the  first  line  of 
the  check,  and  signed  also,  or  countersigned  (whichever  ought  to  be 
the  expression)  by  Noel  Thomas  Smith,  who  calls  himself  "  secre- 
tary,"—  secretary  of  what  would  not  appear  without  that  first  liLe 
to  which  1  have  already  more  than  once  alluded.  It  is  clear,  there- 
fore, that  that  would  have  been  wanting  independently  of  the  date, 
and  was  never  meant  to  show  at  what  place  the  check  was  drawn. 
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The  check,  therefore,  was,  and  clearly  on  authority  —  if  it  be  neces- 
sary to  refer  to  authority  on  such  a  point,  where  the  act  is  so  plain  — 
merely  void ;  it  was  an  absolute  nullity,  as  judge  after  judge  has  de- 
clared a  check  liable  to  such  an  observation  to  be.  It  was,  therefore, 
no  payment  at  all ;  it  was  a  piece  of  waste  paper  handed  for  the  pur- 
pose, without  the  least  intention,  as  I  believe,  of  doing  wrong  on 
either  side,  but  under  reciprocal  mistake  and  equal  inattention  or 
equal  ignorance.  On  the  one  side  it  was  intended  to  deliver  a  good 
check ;  on  the  other,  it  was  intended  to  receive  a  good  check ;  where- 
as that  which  was  delivered  equally  disappointed  the  intentions  and 
the  desires  of  both ;  the  transaction,  therefore,  was  a  mere  nullity, 
and  there  was  nothing  approaching  to  the  idea  of  payment  of  it, 
either  legally  or  equitably. 

It  was  said,  however,  that  by  subsequent  conduct,  either  at  law  or 
in  equity,  or  both,  the  vendors  have  become  precluded  from  saying  that 
the  purchase-money  remains  unpaid.  Why?  It  cannot  be  said  that 
they  were  bound  to  present  a  check  which  the  bankers  would  not 
have  been  justified  in  paying.  That  would  be  to  contradict  all  the 
cases,  yet  still  they  might  by  possibility  have  acted  with  reference  to 
it  —  they  might,-  by  possibility,  I  assume,  without  deciding,  have  so 
acted  with  reference  to  it  as  to  bind  themselves  in  the  way  that  has 
been  argued ;  and  although  this  is  a  question  of  law,  we  must,  for 
such  a  purpose  as  the  present,  fix  them  with  knowledge  of  their  rights 
in  the'  actual  state  of  things.  A  man  cannot  be  said  to  intend  to 
waive  a  right  of  which  he  is  unconscious.  The  parties,  it  may  be 
said,  go  on  dealing  upon  the  notion  that  this  is  a  good  check.  That 
is  no  more  than  the  original  notion  under  which  it  was  delivered  and 
received.  But  bow  does  that  stand,  even  if  this  had  been  orieinally 
a  valid  check  ?  It  was  delivered  \inder  an  agreement  admitted  to  be 
valid,  that  it  should  not  be  presented  for  a  week.  At  the  end  of  the 
week  a  conversation  takes  place  —  or  correspondence  takes  place  — 
upon  the  subject,  and  the  result  of  those  communications  is,  that  a 
wish  on  the  part  of  those  who  professed  to  act  for  the  company  is 
expressed  that  the  check  should  still  be  retained,  and  that  is  acceded 
to  on  the  part  of  the  holders  of  the  check.  Now,  the  gentleman  prin- 
eipally  conducting  these  communications  on  the  part  of  the  company 
was  the  chairman  and  a  member  of  the  finance  committee. 

It  is  said,  however,  and  perhaps  accurately,  that  he  had  not  the 
power  to  act  alone  as  agent  of  the  company,  so  as  to  bind  the  com- 
pany in  that  respect ;  but  it  must  be  recollected  that  he  was  one  of  the 
three  individuals  who  had  signed  the  check,  and  he  was  moreover  the 
banker  or  one  of  the  bankers,  and  the  principal  banker,  upon  whose 
bank  the  check  was  drawn.  It  is  impossible  to  say  that  under  such 
circumstances  any  degree  of  laches,  intentional  or  unintentional,  can 
be  attributed  to  the  holders  of  the  check  sufficient  to  affect  their 
rights.  The  matter,  however,  does  not  rest  there.  More  than  a 
month  after  the  week  expired,  namely,  in  the  middle  of  June,  we  find 
the  other  members  of  the  finance  committee  aware,  as  they  them- 
selves state,  of  the  fact  that  the  check  was  then  outstanding,  and 
treating  it  w  a  liabiUty,  and  complaining,  —  not  that  the  check 
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was  unpaid,  but — complaining  that  the  business,  the  purchase  to 
which  the  check  related,  was  in  such  a  state  sis  that  it  did  remain 
unpaid. 

It  seems  to  me  that,  in  every  possible  view  that  can  be  taken  of 
this,  whether  of  fact,  of  law,  of  equity,  or  of  a  fourth  view  with  which 
we  have  not  much  to  do  here,  but  which  has  been  more  than  onee 
alluded  to  in  the  argument,  whether  the  case  is  regarded  exclusively 
in  the  three  points  of  view  that  I  first  mentioned,  or  in  those  and 
that  fourth  point  of  view  also,  the  plaintiffs  are  right  in  saying  that 
payment  or  satisfaction  of  the  5,500^  cannot  be  satisfactorily  alleged 
against  them.  I  am,  therefore,  perfectly  satisfied  that  the  5tate  of 
the  evidence  requires  the  court  now  to  adjudicate  that  there  should 
be  specific  performance,  upon  the  principle  of  the  entire  purchase- 
money  being  due. 

Lord  Cranworth,  L.  J.  I  have  come  entirely  to  the  same  conda- 
sion.  I  will  assume,  in  the  view  that  I  take  of  it,  that  there  was  bo 
objection  about  a  stamp,  that  this  was  a  perfectly  valid  check,  that 
tiiere  had  been  a  proper  place  stated,  and  that  it  was  not  within  the 
purview  of  the  Stamp  Acts  at  all,  but  a  proper  check  to  all  intents  and 
purposes.  I  have  come  to  the  conclusion  tiiat  the  persons  who  drew 
that  check  by  their  lawfully  authorized  agent,  directed  the  holder  of 
it,  or  at  all  events  authorized  the  holder  of  it,  not  to  present  it  until  a 
given  event  should  take  place,  which  did  not  take  place  at  all  before 
the  insolvency  of  the  bank.  Now,  that  that  is  so  is  abundantly  clear, 
and  would  not  be  disputed  provided  it  be  established  that  Mr.  Kufibrd 
was,  in.the  dealings  with  respect  to  the  check,  the  lawfully  authorized 
agent  of  the  company.  Ana  the  real  question,  therefore,  is,  whether, 
upon  the  evidence,  he  was  such  lawfully  authorized  agent?  Now,  I 
think  it  may  be  —  I  was  going  to  say  conceded — it  mav  l>e  stated 
for  the  benefit  of  both  parties  that  there  was  no  moral  turpitude  what* 
ever,  either  on  the  part  of  the  pla!)itifis  or  the  defendants.  A  check 
was  drawn  on  the  27th  of  March,  and  about  a  month  afterwards 
handed  over  by  the  company  who  drew  it  to  Lord  Ward  or  Lord 
Ward's  trustees.  It  was  retained  by  Lord  Ward's  trustees,  and  be- 
fore it  was  presented  the  bank  on  which  it  was  drawn  became  insol- 
vent 

Who  shall  bear  the  loss,  both  parties  being  innocent?  The  argu- 
ment of  the  company  is,  Lord  Ward  or  Lonl  Ward's  trustees  shall 
bear  the  loss,  because  the  check  was  in  their  hands  so  far  back  as  the 
26th  of  April,  1851 ;  the  insolvency  of  the  bank  did  not  take  place 
for  two  months  afterwards,  and  it  was  their  laches  not  to  have  pre- 
sented it  Primd  facie  that  is  a  very  good  case ;  but  then  the  answa 
of  the  plaintiffs.  Lord  Ward  and  his  trustees,  is,  we  did  not  present 
it  because  you  told  us  not  to  present  it;  you  forbade  us  to  present  it 
until  certain  agreements  had  been  reduced  into  a  form  different  firpm 
that  in  which  they  had  been  drawn  up,  and  the  entering  into  which 
agreements  was  the  consideration  of  the  payment  How  does  the 
evidence  stand  on  that  subject  ?  The  company  was  this  company  of 
which  Mr.  Rufford  was  the  chairman,     i  do  not  mean  to  say  that,  in 
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my  opinion,  the  chairman  of  a  company  would  have  necessarily,  by 
virtue  of  his  office,  the  power  of  binding  the  company  in  a  transac- 
tion of  this  sort ;  but  not  only  was  he  chairman  of  the  company,  he 
was  a  member,  evidently  an  active  member,  probably  much  the  most 
active  member,  of  what  is  called  the  finance  committee,  that  is,  that 
body  of  the  company  who  had  the  management  of  their  finances. 
The  check  in  question  was  to  be  the  payment  for  a  piece  of  land  that 
was  to  be  purchased  from  Lord  Ward.  The  company  wanted  to  get 
from  Lord  Ward  another  piece  of  land  which  they  had  contj;acted  to 
purchase  from  him ;  and  Lord  Ward  and  Lord  Ward's  trustees  said, 
^'  You  shall  not  have  the  one  without  paying  for  the  other ;  you  shall 
pay  for  both  at  once."  The  companv  did  not  like  this ;  but  the 
finance  committee,  in  order  to  get  the  land,  authorized  the  drawing, 
either  by  themselves  or  by  persons  who  drew  for  them,  and  who  the 
next  day  did  actually  draw  two  checks,  the  one  for  the  land  they 
wanted  to  have,  the  other  for  the  land  they  did  not  then  want  to  have, 
but  without  paying  for  which  Lord  Ward  would  not  let  them  have 
the  other.  Having  drawn  the  checks,  they  intrust  them  to  Mr.  Ruf- 
ford,  that  he  may  do  the  best  he  can  with  them  with  Lord  Ward  and 
his  agents  in  the  country. 

[His  lordship  here  entered  into  a  minute  detail  of  the  evidence,  and 
referred  to  the  fact  of  Mr.  RuiFord  having  desired  the  non-p»resentation 
of  the  check  after  the  expiration  of  the  week,  and  proceeded.] 

Was  Mr.  RufTord  in  that  acting  ultra  vires  ?  For  the  purpose  of 
the  argument,  I  will  assume  he  was,  though  not  taking  on  himself  to 
act  as  agent  ifor  the  finance  committee ;  and  even  if  he  was  acting 
ultra  vires  as  the  agent,  doing  something  he  was  not  competent  to 
do,  it  was  competent  to  the  committee  to  ratify  it  afterwards.  And 
we  have  the  most  distinct  evidence  that,  in  the  course  of  about  a  fort- 
night afterwards,  upon  two  meetings  of  the  committee,  Mr.  Rufibrd 
had  communicated  to  them  that  he  had  authorized  an  extension  of 
time,  or  rather  had  insisted  on  an  extension  of  the  time.  We  have 
that  most  distinctly  established  by  the  fact  that  these  gentlemen, 
all  of  them,  make  an  affidavit,  in  which  they  state  that  the  matter 
was  discussed,  and  that  the  outstanding  position  of  that  check  for 
5,500t  appeared  to  them  to  be  very  unsatisfactory.  What  is  the 
meaning  of  being  unsatisfactory  ?  The  drawer  of  a  check  may  feel 
it  very  unsatisfactory  that  a  check  he  has  drawn  shall  be  outstanding, 
if  it  is  outstanding  under  circumstances  that  make  him  continue  the 
liable  person.  It  cannot  be  unsatisfactory  if  the  check  is  altogether 
at  the  risk  of  the  party  to  whom  the  check  has  been  given  ?  What 
could  there  be  unsatisfactory  in  that  ?  If  the  check  were  a  check  that 
had  been  delivered  over  under  such  circumstances  to  Lord  Ward's 
trustees  that  it  was  their  duly  to  present  it  and  they  did  not  present 
it,  how  could  that  be  unsatisfactory  to  them  ?  If  the  bank  remained 
solyent,  the  only  consequence  would  be,  that  by  the  non-presentation 
of  the  check  the  company  would  remain  to  a  larger  amount  in  cash 
'  at  the  bank  than  if  it  were  presented.  If  the  bank  became  insolvent, 
then  it  would  be  the  loss  of  Lord  Ward's  trustees  and  not  theirs; 
therefore,  it  was  a  matter  of  perfect  indifierence  to  them.    Not  so  if 
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Mr.  Rnfford  had  commnnicated  the  truth  to  them,  that  it  was  cfoU 
standing  upon  an  engagement  he  had  entered  into  as  their  agent  that 
it  should  not  be  presented  until  something  else  was  done.  Tbeir 
resolution  of  dissatisfaction  is  then  intelligible  enough.  It  appears 
to  me  to  be  abundantly  clear,  whether  Mr.  Ruffbrd  had  authority  ab 
ante  or  not,  he  must  have  communicated  to  his  colleagues  on  the 
finance  committee  the  fiact  that  he  had  defected  Lord  Ward's  trus- 
tees not  to  present  that  check ;  and  that  they,  not  interfering  on  the 
subject  to  find  fault  with  that,  ratify  and  adopt  the  act  he  had  so 
done.  Well,  then,  independently  of  the  circumstance  adverted  to  by 
my  learned  brother,  which  had  great  weight  with  me,  namely,  that 
Air.  Rufford  himself  was  one  of  the  drawers  of  the  check,  and  there- 
fore  might  have,  independently  of  his  character  of  chairman  of  the 
company  and  member  of  the  finance  committee,  authority  to  say,  ^'Do 
not  present  it;"  independently  of  that,  it  appears  to  me  abundantly 
clear,  that  the  company,  represented  on  the  finance  committee  by  Mr. 
Rufford,  directed  Lord  Wsurd  and  his  trastees  to  deal  with  that  chedc 
precisely  in  the  way  they  did  deal  with  it,  namely,  holding  it  and  not 
presenting  it.  That  being  so,  even  if  it  were  a  check  as  to  which 
there  was  no  objection  whatever  on  the  subject  of  the  stamp,  it  ap- 
pears to  me  abundantly  dear  that  there  is  no  laches  on  the  part  of 
the  holder  of  the  check  in  not  presenting  it ;  it  never  has  been  paid, 
and  consequently  there  has  been  no  satisfaction. 


Cox  V.  Taylor.^ 

April  21,  1858. 

Practice  and  Procedure. 

The  44th  section  of  the  Chancery  Amendment  Act  gires  the  court  a  disgnetionary  Bover  of 
proceeding  with  a  suit  in  the  absence  of  the  personal  representatire  of  a  deooased  defead- 
ant,  whose  interests  were  identical  with  those  of  the  plaintiff. 

The  plaintiffs  in  this  case  were  beneficiallv  interested  in  a  sum  of 
monev  in  the  hands  of  trustees.  Some  of  the  defendants  were  inte- 
rested in  the  same  way ;  one  of  these  defendants  died  pending  ths 
suit,  in  poor  circumstances,  leaving  a  husband,  who  was  a  day  labor- 
er, and  who  would  be  entitled  to  administer.  * 

Elderton  now  applied,  under  the  44{h  section  of  the  Chanceiy 
Amendment  Act,  15  ic  16  Vict  c.  86,  for  leave  to  prosecute  the  suit, 
without  making  the  personal  representative  a  party,  and  submitted 

^  22  Law  J.  Bep.  (k.  s.)  Chanc  910. 
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that  this  case  came  precisely  within  the  principle  laid  down  by  the 
oonrt* 

KiNDERSLBY,  V.  C.  TMs  is,  I  think,  the  sort  of  case  to  which  the 
44th  section  was  intended  to  apply,  because  the  interests  of  the  par- 
ties are  identical,  but  still  leaving  it  to  the  discretion  of  the  court 
The  application,  may,  therefore,  be  granted;  but  there  must  be  an 
affidavit  that  there  is  no  personal  representative  of  the  party. 


Bruiton  v.  Birch.^ 

April  21, 1853. 

Practice  and  Procedure  —  Proceeding  without  a  Representative. 

A  bQl  of  forecloeore  was  filed  bj  a  sttb-mortgagee:  the  mortgagee  had  died  and  his  repre- 
sentatiYe  was  not  known: — 

Hddj  that  the  court  conld  not,  under  the  44th  section  of  the  Chancery  Amendment  Act,  di- 
rect tlie  suit  to  proceed  in  the  absence  of  a  representatiye  of  the  mortgagee,  against  whose 
estate  a  decree  was  asked. 

This  was  a  foreclosure  suit,  instituted  by  a  sub-mortgagee  of  a 
oopyhold  estate,  which  had  originally  been  surrendered  to  a  Mr. 
Hughes  to  secure  500/.  The  mortgage  was  afterwards  transferred  to 
the  plaintiff,  Elizabeth  Bruiton,  to  whom  the  copyhold  was  surren- 
dered. The  amount  for  which  the  transfer  of  the  estate  was  efiected 
was  disputed  in  the  suit  Hughes  died,  and  it 'was  not  known  who 
was  his  personal  representative,  and  an  application  was  now  made 
under  the  44th  section  of  the  Chancery  Amendment  Act,  15  &  16 
Vict  c  86,  that  the  plaintiff  might  be  allowed  to  proceed  with  the 
suit  without  making  the  person^  representatives  of  Hughes  parties 
to  it. 

Bird  appeared  in  support  of  the  application. 

KiNDERSLET,  V.  C.  The  effect  of  the  foredosure  clause  in  this 
suit  would  be  to  bind  the  estate  of  the  first  mortgagee,  Hughes.  I^ow, 
the  description  of  case  to  which  the  44th  section  of  the  Chancery 
Amendment  Act  was  intended  to  apply  was  this :  If,  in  administer- 
ing an  estate,  it  appeared  that  certain  persons  who  were  likely  to  have 
interests  in  the  question  were  not  all  before  the  court,  as,  for  example, 
if  one  died  and  you  could  not  find  his  representative,  or  if,  in  any 
similar  case,  you  could  not  proceed  without  a  representative,  then  the 


1  22  Law  J.  Bep.  (ir.  s.)  Chanc  911. 
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court  may  authorize  a  person  to  appear  in  his  stead,  or  may  direct 
the  suit  to  be  prosecuted  in  his  absence ;  but  I  do  not  think  that  sec- 
tion was  ever  intended  to  apply  to  a  case  where  the  decree  is  meant 
to  be  a  decree  against  the  party.  That  would  be  carrying  the  lan- 
guage of  the  section  beyond  the  intention  of  the  legislature.  I  think 
it  is  clear  that  the  effect  of  that  section  is,  that  whatever  might  be 
the  circumstances  of  the  case,  it  should  only  be  discretionary  with 
the  court,  and  the  court  must  consider  whether  the  thing  can  be  done 
without  danger  to  any  one.  When  I  am  asked  to  bind  the  estate  of 
Hughes  without  his  representatives  being  present,  I  cannot,  in  that 
case,  do  so.  I  cannot  say  I  will  take  away  from  those  parties  the 
right  which  they  may  have. 

Bird  said  he  understood  that  the  Master  of  the  Rolls  bad  decided 
a  case  of  this  nature.  A  creditors'  suit  was  instituted  by  one  oe- 
ditor  for  the  purpose  of  carrying  into  effect  the  trusts  of  a  particular 
deed,  executed  for  the  benefit  of  the  creditors,  under  which  the  sur- 
plus rents  were  to  belong  to  the  assignor,  who  died  intestate,  and  his 
widow  refused  to  administer.  The  question  was,  whether  the  44th 
section  authorized  the  court  in  that  case  to  dispense  with  an  adminis- 
tration. The  Master  of  the  Rolls  made  an  order  that  the  widow 
should  be  named  as  a  party  on  the  record,  representing  the  assignor. 

KiNDERSLEY,  V.  C.  I  am  informed  by  the  registrar  that  the  Mas- 
ter of  the  Rolls  directed  the  widow  to  be  served  with  all  the  proceed- 
ings, so  that  she  might  know  what  was  going  on.  I  could  not  do 
that  in  this  case.  It  must  be  a  case  in  which  each  party  most  have 
a  similar  interest. 


Johnson  v.  The  Shrewsbury  and  Birmingham  Railway  Company.* 

March  23  and  24, 1853. 

Contract  —  Agreement  for  working  a  Line  of  Railway — Damages'^ 
'  Public  Policy. 

A  railway  company  agreed  with  contractors  that  the  latter  should  work  the  line,  keep  the 
engines  and  rolling  plant  in  repair,  and  do  certain  other  acts,  for  seven  years,  at  stipnltied 
amounts  of  remuneration ;  if  the  contractors  did  not  repair,  within  foity-eigiit  hoars  ate 
notice,  the  company  micht  by  another  notice  determine  the  contract,  and  rMmne  possessioa 
of  the  plant,  sheds,  buildings,  &c. ;  and  it  was  agreed  that  the  contractors  should  make 
good  all  damages  done  by  collisions,  &c,  but  they  were  not  to  be  answerable  for  loss  in  re- 
spect of  death  of,  or  injury  to,  passengers,  &c.,  by  accident,  unless  arising  from  their  neglect, 
and  then  only  for  100/.  in  respect  of  all  deaths,  injuries,  &c.,  caused  by  each  aeddent  The 
company  gave  a  notice  to  repair,  and  the  repairs  could  not  be  completed  within  the  fbrtr- 
eight  hours.  The  contractors  filed  a  bill,  praying  a  declaration  that  the  true  constructioa 
of  the  agreement  was  that  only  such  repm  were  to  be  done  within  forty-eight  bonis  •§ 


1 22  Lanf  J.  Bep.  (k.  b.)  Ghanc  921 ;  17  Jar.  1015. 
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coold  reasonably  be  completed  within  that  time,  and  for  an  injunction  against  giving  the 
second  notice  to  determine  the  contract.  One  of  the  Vice-chancellors  refused  a  motion 
for  the  injunction,  and  the  contractors  appealed:  — 

£rdd,  that,  although  not  in  form,  the  salt  was  in  effect  for  specific  performance,  and  must  be 
so  treated;  and,  assuming  the  plaintiff's  case  to  be  true,  as  it  did  not  fall  within  any  of  the 
classes  in  which  the  interference  of  the  court  had  been  accustomed  to  be  exercised,  diere 
being  no  mutuality,  for  if*  the  contractors  failed  to  perform  their  duty  the  court  could  not 
compel  them,  and  as  for  any  breach  of  the  contract  by  the  company  the  contractors  had  a 
right  to  sue  at  law,  if  the  agreement  were  legal,  the  motion  must  be  refused. 

Semble,  that  as  by  the  working  of  a  line  by  other  parties  than  a  company  itself,  the  public 
loses  Ae  benefit  of  the  guarantee  thereby  afforded  for  care  and  attention,  such  an  agree- 
ment is  illegal,  as  contrary  to  public  policy. 

The  bill  stated  that  by  an  agreement,  dated  the  Ist  of  July,  1852, 
made  between  Messrs,  Richard  William  Johnson  and  Thomas  William 
Kinder,  of  the  Stafford  Road  Works,  Wolverhampton,  the  plaintii^, 
of  the  one  part,  and  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany, the  defendants,  of  the  other  part ;  after  reciting  that  by  a  former 
agreement,  d^ted  the  21st  of  May,  1349,  the  plaintiffs  agreed  for  a 
period  of  ten  years  (determined  as  then  mentioned)  to  repair  and 
raaintcdn  all  the  rolling  stock  and  to  work  all  the  trains  of  the  railway 
company,  and  reciting  the  desirableness  of  a  different  contract  being 
entered  into ;  the  parties  agreed,  first,  that  the  contract  should  last  for 
seven  years  from  the  30th  of  June,  1852,  (determinable  as  after-men- 
tioned,) and  that  if  the  plaintiffs  should  not  within  forty-eight  hours 
after  notice  in  writing  firom  the  defendants,  signed  by  the  secretary 
of  the  company,  should  have  been  left  at  the  works,  "obey  the  instruc- 
tions given  in  such  notice,"  it  should  be  lawful  for  the  defendants 
forthwith  by  another  notice  to  determine  the  contract  and  to  assume 
the  custody  of  all  sheds  and  buildings,  plant,  engines,  and  rolling 
stock  intrusted  to  the  plaintiffs  by  virtue  of  the  contract,  or — (then 
follows  the  terms  on  which  the  defendants  might  determine  the  con- 
tract and  the  sum  they  were  to  pay  to  the  plaintiffs  thereupon.) 

The  fourth  clause  declared  that  the  plaintiffs  should  repair  and 
restore  all  damage  done  to  the  rolling  stock  either  by  collisions,  fire, 
storms,  or  other  cause ;  and  that  clause  contained  the  following  pro- 
viso :  "  Provided,  also,  that  the  contractors  (the  plaintiffs)  shall  not  be 
liable  or  answerable  for  any  loss,  damage,  or  compensation  or  other 
payment  recovered  or  recoverable  from  the  railway  company,  (the 
defendants,)  in  respect  of  the  death  or  of  any  damage  or  injury  to 
any  passengers,  or  live  stock,  or  goods  conveyed  in  such  trains  as 
hereinafter  mentioned,  except  when  caused  by  the  neglect  of  the  con- 
tractors or  their  servants,  but  in  such  case  the  liability  of  the  contract- 
ors shall  not  on  any  one  occasion  of  accident  exceed  the  sum  of  100/. 
for  or  in  respect  of  all  the  deaths,  losses,  damages,  and  injuries  caused 
by  or  resulting  from  such  accident." 

The  fifth  clause  was,  that  the  plaintiffs  should  run  and  work  all  the 
trains  of  the  defendants,  and  provide  a  sufficient  number  of  efficient 
workmen,  &c.,  for  the  purpose.  Then,  after  stating  that  the  plaintiffs 
had  been  ever  since  the  contract  in  possession  of  the  sheds,  buildings, 
&c.,  and  had  been  and  were  then  working  the  line,  the  bill  set  forth  a 
notice,  dated  the  4th  of  February,  1853,  served  on  them  in  the  terms 
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of  the  first  clause  of  the  agreement,  forthwith  to  put  into  perfect  and 
efficient  working  order  and  condition  '*  all  the  locomotive  engines  and 
tenders,  carriages  and  wagons  of  every  description,"  and  do  farther 
acts  and  abstain  from  the  doing  of  others. 

The  bill  then  stated  that  to  put  part  of  the  stock  in  order  woqU 
take  three  months,  and  that  the  plaintiffs  had  done  all  in  their  power 
to  repair  and  keep  the  same  in  repair ;  and  further,  that  some  of  the 
wants  of  repair  were  the  fault  of  the  defendants  themselves.  That 
a  second  notice  was  served,  dated  the  23d  of  March,  1853,  requiring 
other  acts  to  be  done,  and  that  the  company  contemplated  giving  notice 
to  put  an  end  to  the  contract.  The  prayer  of  the  bill  was  partly  a  de- 
claration that  according  to  the  true  construction  of  the  contract  ''the 
instructions"  mentioned  in  the  first  clause  referred  only  to  instruc- 
tions to  do  such  things  as  could  reasonably  be  performed  within  forty- 
eight  hours,  and  if  they  could  not  reasonably  be  done,  it  was  not  law- 
ful for  the  defendants  to  take  possession  of  the  sheds,  buildings,  &x^ 
and  that  the  defendants  might  be  restrained  from,  determining  the 
agreement  A  motion  was  made,  on  the  9th  of  March,  1853,  before 
vice- Chancellor  Wood,  for  the  injunction ;  but  his  Honor,  on  the  21st 
of  March,  refused  it,  and  directed  the  costs  to  be  costs  in  the  cause. 
From  this  decision  the  plaintifls  appealed. 

2%e  Attorney- General^  Craiffj  and  Lambert^  for  the  motion,  con- 
tended that  it  being  impossible  that  the  plaintiffs  could  complv  with 
the  letter  of  the  first  clause  of  the  agreement,  the  court  wouid  pat 
such  a  construction  upon  it  as  was  asked  by  the  bill,  and  although  it 
was  not  possible  for  the  court  to  effect  all  that  the  agreement  contem- 
plated, that  was  no  reason  for  its  not  lending  its  aid  to  do  so  much 
as  fell  within  its  power.  They  cited  the  cases  of  Ranger  v.  The  Greai 
Western  Railway  Company j  IS  Sim.  368;  and  Lumley  v.  Wagner j  1 
De  G.  Mac.  &  Gor.  604;  s.  c.  13  Eng.  Rep.  252.  As  an  additional 
reason  for  the  interference  of  the  court,  the  injury  to  the  reputation  of 
the  plsdntiffs  as  contractors,  if  they  were  permitted  to  be  summarily 
discharged,  was  urged  upon  its  notice. 

• 

RoU  and  Giffard^  for  the  respondents,  were  not  called  upon. 

Knight  Bruce,  L.  J.  For  the  purpose  of  determining  the  question 
raised  by  this  motion,  whether  the  injunction  should  be  granted  or 
refused,  I  am  of  opinion  that  all  the  facts  may  be  assumed  to  be  as 
the  plaintiffs  have  alleged.  The  bill  is  filed  by  two  persons,  parties 
to  the  agreement,  against  the  other  parties,  with  two  objects,  one  to 
obtain  a  declaration  from  this  court  of  the  true  construction  of  the 
ternas  of  the  agreement,  and  the  other,  to  obtain  an  injunction  to  re- 
strain the  defendants  from  breaking  the  agreement  in  certain  respects. 
If,  therefore,  the  bill  is  not  a  bill  for  specific  performance  in  form  and 
letter,  it  is  so  in  substance  and  in  spirit,  and  the  same  rule  must  be 
applied  to  the  case  as  would  be  applied  to  a  formal  bill  for  specific 
performance.  Now,  before  the  court  can  act  in  the  exercise  of  its 
peculiar  jurisdiction  to  enforce  specific  performance  of  an  agreement, 
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it  must  first  of  all  be  satisfied  that  there  is  not  a  reasonable  ground 
for  contending  that  the  agreement  is  illegal  or  against  the  policy  of 
the  law;  and  in  the  next  place,  that  unless  the  agreement  is  one 
ascribable  to  some  ordinary  class  in  which  it  has  been  accustomed  to 
decree  specific  performance,  it  may  be  assumed  to  fall  within  a  class 
in  which  the  court  has  been  so  accustomed  to  interfere.  In  the  first 
place,  I  cannot  persuade  myself  that  this  agreement  is  not  illegal,  and 
not  against  the  policy  of  the  law ;  but  I  do  not  intend  to  represent 
myself  as  entertaining  a  confident  opinion  upon  this  point.  I  doubt, 
but  i  pass  from  it,  and  assume  in  favor  of  the  plaintins,  that  they  are 
entitled  to  sustain  an  action  at  law  upon  the  agreement. 

But,  in  the  second  place,  it  cannot  be  said  that  this  is  an  agree- 
ment belonging  to  a  class  in  which  the  exercise  of  the  jurisdiction  for 
specific  performance  has  been  habitual  or  familiar.  I  cannot  repre- 
sent myself  as  recollecting  a  case  in  which  it  has  been  done.  It  may, 
however,  be  new  in  species  without  being  new  in  kind  or  principle. 
Then,  does  this  case  range  itself  within  the  cases  in  which  this  court 
has  interfered  ?  It  is  an  agreement,  that  during  the  term  of  seven 
years,  of  which  five  or  six  are  yet  unexpired,  the  defendants  shall 
employ  the  plaintiffs  in  a  capacity  which  may  be  described  as  some- 
thing between  agents  and  servants —  perhaps  more  approa<:ihing  the 
notion  of  servants  than  the  ordinary  notion  of  agents.  The  servant  or 
agent  has  duties  to  perform  on  the  one  side,  and  the  master  has  his 
duties  to  perform  too,  but  they  mainly  consist  in  paying  money, 
money  being  the  sole  view  to  be  ascribed  to  the  agent  or  servant  in 
entering  into  the  contract  —  the  main  object  is  to  earn  money.  The 
nature  of  the  service  to  be  rendered  in  the  present  case  may  be  de- 
scribed in  the  words  of  the  first  half  of  the  fifth  section  of  the  con- 
tract ;  that  the  contractors  will  run  and  work  all  the  trains  of  the 
company,  and  provide,  for  the  purposes  of  the  contract,  a  sufficient 
number  of  efficient  foremen,  mechanics,  engine  drivers,  firemen,  &c., 
and  the  requisite  coke,  fire  wood,  oil,  tallow,  &c. ;  then  there  follows 
a  provision  in  case  of  failure* 

I  may  observe,  before  passing  from  this  part  of  the  agreement,  that 
in  the  clause  immediately  before  the  one  I  have  quoted,  there  is  a 
proviso  which  appears  to  me  rather  extraordinary,  but  this  may  result 
from  my  inexperience  in  these  matters.  It  is  that  the  contractors  "  shall 
not  be  liable  or  answerable  for  any  loss,  damage,  compensation,  or 
other  payment  recovered  or  recoverable  from  the  railway  company  in 
respect  of  the  death,  or  of  any  damage  or  injury  to  any  passengers, 
or  live  stock,  or  goods  conveyed  in  such  trains  as  hereinafter  men- 
tioned, except  when  caused  by  the  neglect  of  the  contractors  or  their 
servants ;  but  in  such  case,"  (that  is,  in  the  case  of  the  neglect  of  the 
contractors  or  their  servants,)  "  the  liability  of  the  contractors  shall 
not,  on  any  one  occasion  of  accident,  exceed  the  sum  of  100/.  for  or 
in  respect  of  all  the  deaths,  losses,  damages,  and  injuries  caused  by 
or  resulting  from  such  accident."  The  effect  is,  that  the  running  and 
-working  of  the  trains,  so  deeply  interesting  to  a  large  class  of  the 
Queen's  subjects,  is  committed  to  the  direction  of  a  class  of  persons 
-who  may  cause  any  number  of  deaths  and  any  amount  of  bodily 
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injury  to  any  number  of  persons  at  the  cost  of  lOOL  and  no  more 
When  the  directors  run  and  work  the  trains  themselves  they  are  uo- 
.  der  a  general  responsibility,  and  there  is  that  kind  of  guarantee  for 
care  and  attention  ;  in  this  case  society  loses  the  guarantee,  a  matto 
not  to  be  overlooked  in  the  view  of  the  case  when  spesiking  of  the 
agreement  as  to  whether  it  is  contrary  to  public  policy. 

An  agreement  may,  however,  be  contra^  to  public  policy,  and  yet 
there  may  be  objections  to  the  court  interfering.  I  may  have  made 
these  observations  rather  out  of  place,  but  they  do  not  aeem  to  be 
immaterial.  In  this  case  these  parties  are  employed  by  persons  in  a 
matter  as  to  which,  for  the  safety  of  society,  there  should  be  the  most 
entire  harmony  between  them ;  but  how  can  this  harmony  subsist  in 
a  case  where  the  defendants  have  placed  themselves  to  the  plaintiflb 
in  the  position  they  have  here  ?  The  court  is  asked  to  make  one  nuui 
employ  another  as  his  confidential  servant  against  his  will ;  then,  let 
him  be  the  best  and  most  competent  person  that  ever  lived,  yet  if 
they  do  not  agree,  —  and  good  people  do  not  always  agree,  —  how  csn 
the  employment  be  carried  on  ?  I  may  have  a  valet  whose  arrange- 
ment of  clothes  is  faultless,  a  coachman  whose  driving  is  excellent, 
and  a  cook  whose  performances  are  perfect;  and  yet,  as  money  is  the 
sole  object  of  the  servant,  you  would  destroy  a  man's  comfort  for 
years  by  forcing  him  to  have  about  him  one  in  such  a  such  a  situa- 
tion  to  whom  he  objects.  If  this  is  important  in  private  life,  bow 
much  more  is  it  in  a  case  like  the  present,  where  directors  have  pub- 
lic duties  the  most  important  to  perform  ?  I  think,  th^efore,  in  this 
case  there  would  be  no  equality.  I  do  not  mean  mutuality,  on  which 
I  may  now  make  a  few  observations.  It  is  clear  that  if  the  plaintiffs 
should  not  discharge  their  duties,  the  court  could  not  compel  them : 
thus  mutuality  is  out  of  the  question ;  and,  therefore,  according  to 
the  rules  generally  supposed  to  exist  in  courts  of  equity,  this  would 
dispose  of  the  question.  But  still  there  aie  exceptions,  and  cases 
have  existed  where,  though  the  defendsmt  could  not  have  been  com- 
pelled to  do  all  he  contracted  to  do,  yet,  if  he  contracted  not  to  do  a 
certain  thing,  the  court  has  interfered. 

A  case  lately  much  referred  to  on  this  point,  is  that  of  a  German 
singer  coming  to  this  country,  and  finding  that  more  could  be  ob- 
tained by  breaking  her  promise  than  by  keeping  it,  and  resolving  on 
breaking  it,  she  could  not  have  been  compdled  to  sing  at  a  particular 
place,  but  she  might  be  furevented  from  singing  at  any  other  place,  and 
she  was  so.  Mark,  however,  how  the  parties  were  arranged ;  the 
plaintiff  had  only  to  pay  money,  but  not  so  the  defendant ;  here  the 
parties  are  reversed,  the  defendants'  obligations  are  satisfied  by  pay- 
ing money,  but  not  so  those  of  the  plaintiii's,  and  they  could  not  be 
compelled  to  perform  their  agreement.  The  case  differs  from  that  of 
the  German  singer,  and  more  resembles  one  decided,  by  myself,  in 
1843,  between  Mr.  Pickering  and  the  Bishop  of  Ely,  2  You.  &  C.  C 
C.  249.  Mr.  Pickering  alleged  that  he  held  an  office  firom  which  he 
could  not  be  removed,  and  perhaps  truly.  The  right  reverend  prelate 
wished  to  employ  some  other  party.  Mr.  Pickering  filed  a  bill,  and 
the  case  came  on  before  me,  and  assuming  the  facts  and  merits  to  be 
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in  favor  of  Mr.  Pickering,  I  refused  to  interfere,  and  I  am  not  aware 
that  the  case  was  carried  further.  It  was  argued  by  the  then  solici- 
tor-general, Sir  William  Follett,  Mr.  Bethell  and  Mr.  Lloyd,  for  the 
plaintiff;  and  by  Mr.  Swanston,  Mr.  Kenyon  Parker  and  Mr.  Faber, 
for  the  defendant.  The  case  was,  therefore,  very  well  argued ;  and 
perhaps  I  may  be  excused  for  reading  a  few  passages  from  the  judg- 
ment. 

I  said  '<  The  plaintiff  puts  his  case  upon  a  legal  title  to  an  office 
which  he  says  is  vested  in  him,  and  upon  a  disturbance  of  him  by 
the  defendant  in  the  enjoyment  of  what  the  plaintiff  asserts  to  be 
the  legal  rights  belonging  to  that  office,  either  carried  into  effect  or 
avowedly  intended.  Some  legal  remedy  or  legal  remedies  for  such  a 
disturbance  there  must  of  course  be  :  this  is  not  questioned.  But  the 
plaintiff  must  be  understood  as  asserting  the  insufficiency  of  any 
remedies  merely  legal,  and  calls  upon  this  court  to  interfere  by  way 
of  declaration  and  injunction  for  his  protection  accordingly,  not  ask- 
ing any  account  against  the  defendant,  or  the  performance  of  any  act 
by  him.  Now,  such  a  case  is,  I  apprehend,  one  in  which  the  court, 
before  interfering,  ought  to  be  well  satisfied  that  the  ordinary  course 
of  law,  of  legal  remedies,  is  insufficient  to  do  the  plaintiff  complete 
justice.  Of  this,  however,  I  am  not  sure  that  at  present  I  am  entire- 
ly satisfied  ;  more  especially  as  the  duties,  acts,  or  services,  of  which 
the  plaintiff's  whole  object  is  to  be  protected  in  the  performance,  can, 
upon  his  own  showing,  be  regarded  as  valuable  to  him  so  far  only  as 
he  may  earn  money  by  their  performance,  so  far  only  as  their  perfwr- 
mance  gives,  or  may  give,  him  a  title  to  demand  certain  pecuniary 
fees.  I  do  not,  however,  place  my  decision  on  the  ground  of  the  suf- 
ficiency of  the  plaintifTs  legal  remedies." 

And  a  little  further  on,  "  Being  of  opinion  that  the  alleged  rights  of 
the  plaintiff,  in  the  breadth  and  length  in  which  he  asserts,  and  claims, 
and  seeks  to  be  protected  in  them,  are  of  a  nature  neither  usual  nor 
convenient,  nor  without  hardship  or  pressure  on  the  bishops ;  I  consider 
it  more  fit  for  a  court  of  equity  to  leave  the  plaintiff  to  obtain  redress 
by  damages,  or  otherwise,  in  a  court  of  law,  than  to  exercise  its  pe- 
culiar jurisdiction,  by  compelling  the  bishop  specifically  to  submit  to 
the  practical  exercise  of  such  rights,  if  rights  they  are." 

And  a  little  further  on,  "  The  leases  which  Mr.  Pickering  claims  a 
right  to  prepare,  as  well  as  engross,  being .  all  the  leases  that  may  be 
granted  by  way  of  renewal,  or  otherwise,  by  the  bishops  of  Ely,  of 
lands  and  hereditaments  belonging  to  the  see,  there  being  claimed, 
too,  such  a  right  of  access  to  the  muniment-room  in  the  bishop's  resi- 
dence as  this  bill  alleges,^  and  the  closest  knowledge  of  all  his  tem- 
poral concerns  connected  with  his  see  being  the  necessary  conse- 
quence of  what  the  plaintiff  asserts,  it  is  obvious  that  it  is  of  the 
highest  importance  to  the  safety  of  the  temporal  interests  of  the 
bishop  for  the  time  being,  and  his  ordinary  comfort,  that  the  person 
invested  with  such  powers  should  be  a  man  not  merely  respected  by 
him,  not  merely  worthy  of  trust,  but  also  personally  acceptable  to 
bim.  To  force  upon  him  in  such  characters  a  person,  however  esti- 
mable, however  professionally  eminent,  who  is  objectionable  to  him, 
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or  in  whom  he  does  not  happen  to  confide,  would,  if  legal,  be  surely 
hard ;  and  sitting  in  a  court  of  equity,  I  do  not  feel  siny  inclination  to 
do  it"  I  then  proceeded  to  observe  on  the  point  of  mutuality,  and 
gave  my  opinion  against  the  plaintiff. 

I  have  read  so  much  of  the  case  merely  because  the  same  observa- 
tions are  applicable,  and  would  have  been  made  here  if  I  bad  not 
found  them  made  previously.  For  the  reasons  I  have  stated,  and 
assuming  for  the  purpose  of  the  argument  that  every  disputed"  fact  is 
as  the  plaintiffs  assert,  and  not  as  the  defendants,  I  think  the  court 
ought  not  to  interfere.  The  inconvenince  to  the  defendants,  not  to 
say  to  society  at  large,  would  be  greater  if  the  court  interfered  than 
the  not  interfering  could  possibly  be  to  the  plaintiffs,  because  all  the 
plaintiffs  require  is  money,  and  if  they  are  entitled  to  money,  they  will 
be  able  to  recover  it  in  the  ordinary  courts  of  law.  As  to  reputation, 
I  do  not  see  why  it  should  suffer  by  differing  from  a  particular  railway 
company;  the  reputation  of  the  railway  company  may  equally  suffer 
by  differing  from  the  plaintiffs.  If  the  plaintiffs'  reputation  does,  bow- 
ever,  suffer,  there  is  a  remedy  open  at  law.  The  application  must, 
therefore,  be  dismissed. 

Turner,  L.  J.  I  am  of  the  same  opinion ;  and  I  may  say  that 
in  refusing  to  interfere,  we  cast  no  imputation  on  the  character  of 
of  the  plaintiffs.  On  the  legality  of  this  contaract  I  entertain  doubts 
but  it  is  not  on  such  a  doubt  that  I  concur  in  deciding  the  case. 
Looking  at  the  prayer  of  the  bill,  I  think  it  is  obvious  that  this  is  not 
a  matter  in  which  the  court  can  be  called  upon  to  interfere  by 
injunction.  It  is  the  duty  of  the  court  only  to  interfere  to  prote^ 
property  pending  the  determination  of  the  question  of  the  proper  con- 
struction of  the  contract,  and  not  to  put  a  construction  upon  it.  Now 
in  this  case,  no  such  question  as  safety  of  property  is  involved,  for  the 
rolling  plant  belongs  to  the  company,  although  the  use  of  it,  under 
the  contract,  belongs  to  the  plaintiffs ;  and  the  point  in  dispute,  there- 
fore, is  not  the  right  to  chattels,  but  the  personal  right  of  the  plain- 
tiffs, and  is  one  proper  for  the  decision  of  a  court  of  law,  on  a  ques- 
tion of  damages.  The  circumstance  of  there  being  cross  contracts  is 
no  reason  for  coming  to  a  court  of  equity,  and  the  case  of  Lum/ey  v. 
WagTier  has  no  application  to  this  case.  There  the  object  was  to 
restrain  the  defendant  from  hiring  himself  to  others  than  the  plaintifl^ 
—  here  the  object  is  to  prevent  the  defendants  from  discharging  the 
plaintiffs.  It  is  plain,  then,  that  in  the  former  there  was  a  contract 
which  could  be  so  far  enforced ;  but  here  it  is  equally  obvious  that 
there  is  an  agreement,  the  performance  of  which  cannot  be  compelled. 
If  the  court  were  hereto  interfere,,  it  would  be  doing  no  less  than 
introducing  a  new  head  of  equity. 

The  motion  was  refused;  and  after  some  discussion,  the  costs  were 
ordered  to  be  costs  in  the  cause.    ' 
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April  21,  23  and  Maj  5, 1853. 

Winding-up  Acts  —  Advances  for  Purpose  of  Mine  —  RigfU  of  Set-off 
against  Call  —  Contributory  —  Partners  —  Mercantile  Usage  — 
Interest  on  Advances  by  Partners. 

Directors  and  shareholders  in  an  nnincorporated  company  made  bond  fide  advances  of  money 
for  the  pnrpose  of  carrying  on  a  mine  established  abroad,  and  without  which  advances  the 
property  wonld  have  been  wholly  rained.  The  money  was  applied  to  purposes  for  which 
these  parties  and  the  other  sharcholden  were  jointly  personally  liable^  The  company  was 
ordered  to  be  wound  up,  and  the  Master  made  a  call  on  these  directors  and  shareholders 
and  the  other  shareholders,  as  contributories,  and  he  allowed  these  parties  their  several  ad- 
Tances  as  set-off  against  their  calls  as  contributories :  — 

Hdd,  on  appeal,  that  die  Master  was  correct 

A  manager  of  a  mine  is  authorized  to  incur  debts  for  wages  and  goods  necessaiy  for  carrying 
on  the  mine. 

By  mercantile  custom,  one  partner  may  bv  advances  for  the  purpose  of  business  become  a 
creditor  on  the  firm  for  the  amount,  and  has  a  right  to  be  oredited,  with  interest,  if  there  bo 
no  express  contract  to  the  contrary.    Per  Lord  Justice  Knight  Bruce,  Lord  Justice  Turner, 


In  the  year  1836  an  unincorporated  company  was  formed  in  Lon- 
don for  the  purpose  of  working  mines  acquired  and  to  be  acquired  in 
Prussia  and  Bavaria.  By  the  company's  deed,  dated  the  second  of 
May,  1836,  after  reciting  that  the  parties  had  agreed  to  form  a  com- 
pany for  working  as  well  the  mines  already  purchased  as  also  certain 
other  mines  for  which  treaties  were  pending  and  in  contemplation, 
and  also  reciting  that  they  had  determined  to  establish  themselves  as 
a  company  for  the  purpose  of  working  these  several  mines,  it  was 
witnessed  amongst  other  things, "  that  the  affairs  of  the  company 
riiali  be  under  the  sole  and  entire  control  of  the  directors,  of  whom 
there  shall  not  be  less  than  five  nor  more  than  nine."  The  deed  then 
declared  that  the  directors  might  call  special  meetings  for  the  purpose 
of  proposing  any  new  rules  not  appearing  to  be  warranted  by  that 
instrument  The  company  was  ordered  to  be  wound  up,  and  Master 
Tinney  was  charged  with  the  same. 

From  the  proceedings  in  the  Master's  office,  it  appeared  that,  in 
pursuance  of  the  provisions  of  the  deed,  several  mines  were  set  in 
work,  and  agents  were  sent  out  to  Germany  and  employed  in  the 
conduct  and  management  of  the  mines ;  that  the  original  capital  of 
50,000t  was  found  insufficient  to  carry  on  the  concern ;  that  new 
shares  were  accordingly  created,  pursuant  to  the  powers  of  the  deed, 
but  that  the  capital  raised  by  the  creation  of  them  was  still  insuffi- 
cient;' that  in  consequence  of  the  insufficiency  of  the  funds  the  wages 
of  the  miners  fell  into  arrear,  and  debts  were  contracted ;  that  pro- 
ceedings were  threatened,  and  in  several  instances  commenced  by  the 

1  22  Law  J.  Bep.  (n.  s.)  Chanc.  926 ;  17  Jar.  745. 
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miners  and  creditors  in  the  mining  coarts  of  Germany  against  tbe 
mines;  that  under  such  proceedings  the  mines  became  liable  to  seiz- 
ure and  sale,  on  default  of  payment  witliin  a  very  limited  period; 
that  pressing  letters  were  written  by  the  agents  to  the  directors  for 
supplies  of  money  to  meet  the  demands ;  that  the  directors  then  ap- 
plied to  the  shareholders  to  make  contributions  for  the  purpose,  and 
that  it  was  in  consequence  of  these  applications  the  advances  were 
made  by  certain  of  the  directors  and  shareholders,  out  of  their  own 
moneys,  and  the  same  were  duly  applied  by  them.  The  Master  made  a 
call  of  15/.  per  share  on  all  the  contributories,  and  those  directors  and 
shareholders  claimed,  and  were  by  the  Master  allowed  the  advances 
so  made  by  them  with  interest  to  be  set  off  against  tbe  calls  made 
upon  them  in  their  character  of  contributories. 

From  this  decision  of  the  Master  the  other  shareholders,  as  cootri- 
butories,  appealed. 

The  eviaence  was  somewhat  voluminous,  and  as  it  is  analyzed  in 
the  judgment  of  one  of  their  lordships,  no  statement  of  it  here  is 
needed. 

The  case  came  before  this  court  direct  from  the  Mast^,  by  the  leave 
of  their  lordships. 

Malins  and  Drewry^  in  support  of  the  appeal  The  Master  was 
not  correct  in  allowing  this  monev  as  a  set-ofl^  because  it  was  money 
which  the  respondents  advanced  without  the  authority  of  the  other 
shareholders,  and  without  the  sanction  qf  the  deed  under  which  ih& 
partnership  was  constituted.  The  point  has  been,  in  fact,  decided  at 
law,  and  the  Master  should  have  recognized  that  decision  and  refused 
the  allowance  of  the  set-off.  The  point  came  before  one  of  your 
lordships  as  Vice-Chancellor  in  1848,  when  the  London  and  West- 
minster Bank  claimed  to  be  creditors  against  this  company  for  ad* 
vances  made  by  them  to  the  directors  for  the  purpose  of  carrying  on 
the  mines,  and  in  that  instance  an  action  was  directed  to  be  brought, 
and  accordingly  an  action  was  brought  by  Mr.  Burmester,  the  r^s- 
tered  public  officer  of  the  bank,  against  Mr.  Norris,  the  official  mana- 
ger, as  representing  the  dissentient  shareholders.  In  that  action,  tried 
before  Piatt,  B.,  the  jury  were  directed  to  find  how  much  of  the  de- 
mand was  necessary  and  proper  for  the  business,  and  proper  for  the 
preserving  and  the  carrying  on  of  the  mines,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  part  only  of  the  money.  From  that  direc- 
tion of  the  learned  judge  the  matter  was  brought  before  the  full  court, 
when  the  judges,  by  Alderson,  B.,  determined  that,  whether  the  money 
was  or  was  not  properly  expended  for  the  working  of  the  min^s,  the 
directors  had  no  authority  to  borrow  at  all  without  the  consent  of  the 
shareholders  at  large. 

The  case  is  Burmester  v.  Norris^  6  Exch.  Rep.  726 ;  s.  c.  &  Eng. 
Rep.  487.  Since  that  time  a  call  has  been  made  of  15/.  per  share, 
and  Master  Tinney  has  allowed,  to  such  of  the  shareholders  as  have 
lent  money  to  the  directors,  and  which  has  been  applied  by  them  for 
the  purposes  of  the  company,  that  money  as  a  set-off  against  the  call 
The  real  question  is,  whether  there  is  any  distinction  between  an 
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unauthorized  boiVowing  by  directors  from  strangers  and  from  persons 
isvho  happen  to  be  members  of  the  company.     There  is  not  any  such 
distinction,  and  as  a  court  of  law  sittinj^  in  banco  has  decided  that  the 
company  i^  not  liable  to  strangers,  it  U>llows  that  it  is  as  free  from 
liability  to  shareholders  who  had  lent  money  to  the  directors,  not  hav- 
ing the  authority  of  the  whole  body  of  the  shareholders  to  borrow  it. 
The  case  of  a  common  partnership  is  in  point,  and  it  is  clear  that  one 
partner  cannot  borrow  money  for  the  purpose  of  carrying  on  the  joint 
basiness  without  the  authority  of  his  partner.     Fisher  v.  Taylory  2 
Hare,  218 ;  Llopd  v.  Freshfield^  2  Car.  &  P.  325 ;  Smith  v.  Coleman^ 
7  Jurist,  1063.     Upon  the  evidence  before  the  Master,  it  is  clear  that 
at  the  time  of  the  advances  made  by  these  copartners,  without  the 
consent  or  knowledge  of  their  fellow  adventurers,  the  whole  capital 
of  the  company,  50,000/.,  was  exhausted,  and  at  that  time  the  mines 
were  tn  a  state  hopeless  of  profit ;  and  even  had  these  parties  been 
authorized  under  the  deed  or  otherwise,  which  they  were  not,  to  ad- 
vance or  borrow  money,  it  was  highly  improper  then  to  expend  it  on 
a  desperate  venture.     They  were  bound  to  act  prudently  on  behalf 
of  all  parties  interested;  and  having  acted  in  this  reckless  manner,  even 
with  authority  to  borrow,  if  they  had  had  it,  they  would  be  properly 
left  to  bear  the  loss.     But  here  they  had  np  authority,  and  the  allow- 
ance of  this  set-oflF  by  the  Master  was  contrary  to  principle  and 
directly  at  variance  with  the  decisions  of  the  full  Court  of  Exchequer. 
The  learned  counsel  also  cited  and  remarked  on  Ricketts  v.  Bennett^ 
4  Com.  B.  Rep.  686 ;  Ex  parte  Morgan,  1  Mac.  &  G.  225 ;  s.  c.  1  Hall 
&  Tw.  320 ;  and  Bidiey  v.  The  Plymovth,  4*^.,  Banking  Company,  2 
Exch.  Rep.  711. 

The  Solicitor- General  and  Greene,  for  the  respondents.  The  deci- 
sion of  the  Master  is  perfectly  correct  in  every  point  of  view.^  The 
49th  section  of  the  Joint-Stock  Companies  Winding-up  Act,  1848, 
enacts,  that  as  between  contributories  (and  this  question  solely  arises 
between  such  persons)  the  books  of  the  company  shall  be  primd  facie 
evidence  of  all  matters  therein  contained.  Primd  facie,  therefore,  the 
respondents  are  entitled  to  the  sums  the  Master  has  allowed  as  set- 
off against  the  call,  because  upon  the  books  of  the  company  they  are 
mentioned  as  parties  who  have  paid  moneys,  and  unless  there  be  any 
special  circumstances  to  the  contrary,  they  are  entitled  to  the  benefit 
of  the  decision  made  by  the  Master.  The  parties  respondents  are 
eight  in  number,  five  of  whom  are  directors  of,  and  the  other  three 
are  shareholders  in,  the  company ;  but  the  whole  of  them  appear  in 
the  character  of  shareholders  only,  who,  having  advanced  their  money 


1  During  the  argument  Lord  Justice  Knight  Bruce  took  occasion  thus  to  express 
himself  in  reference  to  the  learned  Master :  —  "In  considering  a  question  which  has 
been  before  such  a  functionary  as  Master  Tinney,and  on  which  he  has  pronounced  an 
opinion,  and,  more  than  once,  has  deliberately  g^ven  his  decision,  after  both  doubt  and 
consideration,  it  is  a  duty  die  court  owes  to  him  to  be  exceedingly  cautious.  I  have 
frequently  said,  while  at  the  bar,  and  from  the  bench,  and  I  repeat  it  now, — I  never 
asked  Mr.  l^ney  a  question  that  I  was  not  informed  and  instructed  by  his  answer." 

60* 
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for  the  purpose  of  saving  the  whole  concera  from  roin  and  confisca- 
tion, are  entitled  to  have  contribution  from  their  copartners.  The 
condition  of  the  mines  was  such,  as  is  shown  from  the  reports  of  the 
directors  and  of  the  engineers  and  agents,  that  unless  the  money  had 
been  advanced,  the  whole  property  of  the  partnership  would  have  been 
lost  The  question,  therefore,  is  not  one  whether  an  outlay  for  specu- 
lation should  be  allowed,  or  whether  a  wild  expenditure  should  be 
made  good.  There  is  no  question  as  to  the  authority  of  the  directocs 
to  borrow,  nor  whether  they  were  agents  entitled  to  accept  advances 
Upon  the  evidence  it  appears  that  no  part  of  the  money  advanced 
was  advanced  for  the  purpose  of  carrying  on  future  works,  but  was 
advanced  solely  and  exclusively  for  the  purpose  of  paying  off  then 
existing  liabilities.  If,  then,  money  is  borrowed  to  pay  debts  which 
the  company  must  pay,  and  is  so  applied,  the  parties  who  lend  have 
a  right  to  stand  in  the  place  of  the  creditors  paid,  and  daim  contri- 
bution from  the  copartners,  and  it  can  make  no  difference  to  the  co- 
partners whether  they  pay  to  the  lender  or  the  original  creditor.  Now, 
it  has  ahready  been  decided  that  a  manager  of  a  mine  may  bonrow 
money  to  carry  it  on,  and  he  who  lends  may  recover  it  against  those 
who  engaged  the  manager,  and  by  engaging  him  have  given  him  an 
implied  authority  to  borrow  for  the  honest  and  legitimate  purposes 
of  the  undertaking.  Tredioen  v.  Bourne^  6  Mee.  &  W.  461 ;  Maw- 
tayne  v.  Bourne^  7  Ibid.  595 ;  Hawken  v.  Bowme^  8  Ibid.  703;  Steigih 
berger  v.  Ciarr,  3  Man.  &  G.  191. 

Roxburgh  appeared  for  the  official*manager,  but  took  no  part  in  the 
discussion. 

Mxdins  was  heard  in  reply.  The  only  difference  between  the  pre- 
sent case  and  that  of  Burtnester  v.  Norris  is,  that  there  the  money 
borrowed  was  from  third  parties,  strangers  to  the  company,  while  here 
the  money  was  advanced  by  shareholders  of  the  company,  some  of 
whom  were  directors,  to  the  general  body  of  directors :  such  a  diffe- 
rence makes  no  distinction  in  principle.  The  court  is  not  at  liberty 
to  decide  contrary  to  the  deliberate  holding  of  the  court  of  law  in 
that  case.  The  real  question  is,  whether  the  directors  were  justified 
in  laying  out  the  money,  whether  borrowed  or  not;  and  the  answer 
is,  that  they  were  not,  and  that  the  conclusion  of  the  Master  is,  there- 
fore, wholly  erroneous. 

Knioht  Bruce,  L.  J.  The  matter,  so  far  as  my  apprehension  goes, 
may  be  stated  thus:  —  Say  that  two  gentlemen  possess  a  forejgn 
mine ;  they  appoint  an  agent  to  manage  the  mine ;  one  of  the  two 
gentlemen  does  not,  but  the  other  does,  actively  interfere  in  directing 
the  operations  at  the  mine ;  the  manager  of  the  mine  is  harrassed  by 
the  demands  of  the  miners  and  others  for  payment  of  the  current 
expenses,  and  he  communicates  by  letter  with  the  gentleman  who 
does  interfere  in  the  matter,  asking  for  money  to  appease  the  clamors 
of  the  creditors,  and  this  gentleman  sends,  without  consulting  his  co- 
owner,  a  check  or  order  upon  his  banker  abroad,  and  the  money  when 


Digitized  by  VjOOQ IC 


COURTS   OF   CHANCERY,  185a  696 

*  '  "■ 7 • ■■■■ 

In  re  The  Qerman  Mining  Company. 

received  is  applied  to  the  payment  of  these  expenses,  without  which 
the  mines  must  be  stopped.  That  is  the  whole  case,  as  it  appears  to 
me,  spread  as  it  has  been,  and  as  lawyers  do  spread  it,  and  as  iawyer9 
sometimes  cannot  help  spreading  it,  over  a  multitude  of  sheets  of 
paper. 

Their  lordships  reserved  their  judgment 

April  23.  Drewry  handed  up  a  report  of  the  case  of  The  Worcester 
Com  Exchange^  17  Jur.  721 ;  s.  cposti  p.  627,  as  bearing  upon  the  point 

May  5.  EInioht  Bruce,  L.  J.  The  main  question  in  this  case  is, 
as  to  the  right  of  the  respondents,  being  some  of  them  directors  and 
others  shareholders  of  a  joint-stock  company  (the  subject  of  an  order 
under  the  acts  called  the  Winding-up  Acts)  to  be  allowed,  against 
the  company,  certain  sums'  advanced  by  them  upon  the  account  and 
for  the  purposes  of  the  company.  An  able  and  experienced  Master, 
Mr.  Tinney,  having,  after  much  consideration  decided  it  in  the  re- 
spondents' favor,  the  decision  is  disputed  by  the  present  appeaL  The 
company  was  not  incorporated,  and  was  an  English  partnership  esta- 
blished in  London,  for  the  purpose  of  working  mines  in  Germany. 
The  partners,  that  is  to  say,  the  shareholders,  were  numerous.  The 
mode  of  admioistering  the  affairs  of  the  company  was  regulated,  or 
professed  to  be  regulated,  by  deed,  a  copy  of  which  I  have  read.  The 
managing  partners  under  the  deed  were  certain  gentlemen,  called  di- 
rectors. The  mines  (German  mines,  as  I  have  said)  were  worked 
under  the  immediate  care,  and  superintendence  of  a  local  agent,  ap- 
pointed and  sent  thither  for  the  purpose  by  the  directors,  with  whom 
he  corresponded. 

The  undertaking  was  unprosperous.  Difficulties  and  embarrass- 
ments arose.  The  agent  was  not  furnished,  or  was  scantily  and  irre- 
gularly furnished,  with  the  means  of  paying  his  way.  Such  resources 
of  the  company  as  were  at  the  command  of  the  directors  were  ex- 
hausted, and  in  order  to  prevent  the  property  from  being  seized  by  the 
creditors  of  the  mine,  and  the  whole  undertaking  absolutely  and  finally 
destroyed  and  ruined,  it  became  necessary  that  funds  should  be  sup- 
plied to  the  agent  from  some  other  sources.  This  was  done  by  means 
of  the  advances  in  question,  which  the  appellants  say  ought,  as  be- 
tween the  'company  and  the  respondents,  not  to  be  allowed  them,  but 
must  be  lost  to  the  respondents,  except  perhaps  as  far  as  the  actual 
property,  if  any,  of  the  company,  may  be  available  to  them.  Now, 
on  what  ground  is  this  ?  Not  suppression  or  concealment ;  not  mis- 
representation or  fraud  or  Unfair  dealing ;  not  bad  faith  of  any  kind 
on  the  part  of  the  directors,  or  any  of  them,  or  on  the  part  of  any  of 
those  who  made  the  advances,  or  on  the  part  of  the  company's  agent! 
For  if  any  such  imputation  is  directly  or  indirectly  made,  which  I  do 
not  say,  there  is  certainly  no  foundation  for  it  in  the  evidence.  But 
the  appellants  say,  that  as  the  whole  of  the  capital  which  the  share- 
holders had  agreed  to  contribute  had  been  exhausted  before  any  part 
of  the  advances  in  dispute  was  made,  and  as  the  mines  were  in  an 
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unsatisfactory  and  unpromising  state,  it  was  not  only  beyond  the 
directors'  power  as  between  them  and  the  other  shareholders,  but 
independently  of  that  consideration  it  was  indiscreet  and  highly  im- 
provident on  the  directors'  part  to  continue  working  the  mines  as  tbey 
did,  and  to  cause  or  sanction  the  expenditure  to  which,  cnr  for  the  par- 
poses  of  which,  the  adrances  were  applied. 

It  appears  to  me,  howerer,  that  firom  the  evidence  before  ns,  we 
may,  and  ought  to  infer  these  nine  propositions  of  fact  to  be  true: — 
First,  that  the  conduct  of  the  directors,  the  managing  partners,  namdy, 
of  the  partnership,  was  uniformly  direct,  open  and  fair,  and  the  resoU 
of  good  intention.  Secondly,  that,  not  only  on  their  pcurt,  but  on  the 
part  of  all  the  shareholders  by  whom  respectively  the  advances  in 
question  were  made,  they  were  made  bond  fide  and  honestly  with  a 
view  to  the  support  and  preservation  of  the  undertaking,  and  under 
the  impression  that  it  was  for  the  benefit  of  all  the  partners  in  it,  as 
such,  that  the*  advances  should  be  so  made.  Thirdly,  that  the  advan- 
ces were  required,  made,  intended,  and  applied,  not  for  the  purpose 
of  changing  the  nature  of  the  partnership  undertaking,  or  enlarging 
it,  or  extending  it,  but  for  carrying  it  on  without  change,  enlargement, 
or  extension,  and  for  saving  it  from  destruction.  Fourthly,  that  the 
manner  in  which  the  amount  of  the  advances  was  in  fact  applied  by 
the  directors  and  the  local  agent  would  have  been  in  due  course 
proper  and  binding  on  all  the  parties,  if  that  amount  had  not  been 
procured  as  it  was,  but  had  been  part  of  the  regular  and  proper  capi- 
tal of  the  partnership  under  the  administration  of  the  directors. 
Fifthly,  that  unless  this  amount  had  been  obtained  in  some  manner, 
and  applied  as  it  was  applied,  there  must  have  been  loss  and  destruc- 
tion of  the  whole  or  an  important  part  of  the  partnership  property  in 
Grermany,  so  as  to  cause  the  immediate  stoppage  and  actual  ruin  of 
the  concern.  Sixthly,  it  is  not  proved,  not  suggested,  and  not  likely 
that  the  shareholders  were  not  justly  and  lawfully  liable  to  be  sued 
personally  here  —  or  if  in  Germany,  then  in  Germany  —  for  payment 
of  the  work,  labor,  and  materials  for  which  these  advances  were 
made,  and  which  are  shown  to  have  been  work,  labor,  and  materials 
to  the  payment  for  which  the  partnership  property  in  Grermany  was 
specifically  liable  and  summarily  applicable  by  the  local  law.  Se* 
venthly,  that  the  conduct  of  the  directors,  in  all  points  material  to  be 
considered  on  this  occasion,  was  such  as  might  well  have  been  the 
conduct  of  reasonable  men  acting  with  due  consideration  knd  atten* 
tion  in  their  own  afiairs.  Eighthly,  that  they  made  the  state*  of  the 
concern,  and  particularly  its  exigencies  and  the  pecuniary  pressure  ex- 
isting, known  to  all  the  shareholders  or  to  as  many  of  them  as  was 
reasonably  possible,  and  did  this  with  reasonable  diligence.  And, 
ninthly,  none  of  the  shareholders  took  any  proceedings  or  course  for 
dissolving  the  company  or  preventing  further,  expenditure  on  the  mines 
by  the  directors. 

Supposing  these  things  to  be  so,  I  am  unable  to  persuade  myself 
that,  either  from  the  restricted  amount  of  the  partnership  capital  pro- 
vided by  the  partnership  deed,  or  otherwise,  the  shareholders  who 
made  these  advances  are  not  entitled  to  stand  as  creditors  for  them  la 
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account  against  the  company  of  which  they  are  a  portion.  I  think 
that  the  directors  in  these-  circamstances  of  the  case  had  a  right  to  do 
what  they  did ;  I  do  not  say  that  they  had  a  right  or  power  to  bonrow 
money  from  a  stranger  bo  as  to  make  that  stranger  a  creditor  of  the 
company.  I  do  not,  therefore,  say  that  the  action  in  BickeUs  v.  Ben- 
nettf  or  that  in  Burmester  v.  Norrts,  ought  to  have  succeeded.  Here  the 
advances  have  been  made  by  partners  alone,  and  that  with  the  assent 
and  sanction  and  at  the  request  of  the  managing  partners,  who  ap- 
plied the  money  as  I  have  stated.  I  think  that  the  Master  was  right 
as  to  the  entire  amount  of  the  advances  in  question,  of  which,  in  what 
has  been  said  by  me,  I  have  assumed  every  part  to  have  been  remit* 
ted  to  Germany  and  applied  there.  In  fact,  however,  the  matter 
stands  as  to  a  portion  of  the  dispute  in  a  manner  more  clearly  unfa- 
vorable to  the  appellants,  for  some  of  the  money  was  in  truth  remain- 
ing here  at  the  time  of  the  order  for  winding  up  the  company,  and 
has  been  actually  possessed  by  the  official  manager,  as  I  understand. 
There  remains  the  question  of  interest  As  to  this  I  have  doubted. 
Without,  however,  relying  on  Lord  Hardwicke's  authority,  as  for  in- 
stance in  Omichund  v.  Barker^  Ridgew.  285 ;  and  Barwell  v.  Parker j 
2  Ves.  sen.  363 ;  I  think  that  mercantile  usage  and  the  general  course 
of  trade  dealings  do,  where  a  partner  in  a  trade  has  duly  and  properly 
advanced  money  of  his  own  for  the  purposes  of  the  partnership  busi- 
ness, so  as  to  become  justly  a  creditor  in  account  with  the  partnership 
for  the  amount,  raise  an  implied  contract  for  interest,  so  as  to  entitle 
the  partner  advancing  to  have  his  account  with  the  firm  credited  with 
interest  accordingly,  although  his  partners  may  not  have  authorized 
and  may  not  have  known  of  the  transaction,  at  least  in  the  absence 
of  any  express  contract  to  the  contrary.  The  learned  Master's  con- 
clusion, therefore,  which  perhaps  might  well  have  been  more  favorable 
to  the  respondents,  seems  to  me  not  less  favorable  to  the  appellants 
than  justice  and  equity  required ;  and  the  appeal  ought,  I  conceive, 
to  be  dismissed  with  costs.  I  may  add,  as  to  the  case  of  Uie  WorceS'- 
ier  Com  Exchange  Compaaiy^  mentioned  by  Mr.  Drewry  after  the  close 
of  the  argument,  that  it  related  to  an  association  formed  only  for  a 
limited  speculation  in  building,  and  is,  in  my  opinion,  materially  disr- 
tinguishable  from  the  present.  I  consider  that  both  may  well  stand 
together. 

Turner,  L.  J.  The  question  raised  by  this  motion  is  in  substance 
this,  wtetber  the  advances  of  moneys  by  several  of  the  shareholders 
in  this  company  for  the  purpose  of  being  applied,  and  which  were, 
in  fact,  applied,  in  payment  of  debts  and  expenses  contracted  and  in- 
curred in  the  ordinary  course  of  carrying  on  the  mines,  necessarily 
so  contracted  and  incurred  for  carrying  on  the  mines,  were  justifiable, 
and  ought  to  be  allowed  to  the  shareholders  who  made  the  advances, 
in  account  with  the  other  members  of  the  company.  The  motion  is, 
in  form,  to  discharge  an  order  made  by  the  Master  under  which  the 
advances  in  question  have  been  allowed  to  these  shareholders,  with 
interest,  against  a  call  made  upon  the  general  body  of  shareholders 
in  the  company ;  and,  as  I  understand  the  case,  there  is  no  other 
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question  than  that  which  I  have  dready  stated  It  having  been 
stated  at  the  bar,  that,  assuming  the  carrying  on  the  mines  to  have 
been  justifiable,  the  debts  and  expenses  which  were  made  by  means 
of  the  advances  of  these  shareholders  were  necessarily  contracted 
and  incurred,  it  is  unnecessary  to  enter  at  any  length  into  the  facts 
of  the  case. 

[Here  his  lordship  detailed  shortly  the  facts  of  the  case,  and  pro- 
ceeded.] 

It  was  contended  upon  the  part  of  the  appellants,  that  tbe  ad- 
vances ought  not  to  be  allowed  upon  the  broad  and  general  groiind 
that  the  directors  had  not  by  the  deed  any  power  to  borrow  money 
for  the  purposes  of  the  company.  The  appellants  insisted  that  the 
concern  was  to  be  carried  on  with  the  capital  of  SOflOOL  mentioned 
in  the  deed,  and  duch  further  capital  as  might  be  raised  under  the 
powers  for  that  purpose  given  by  the  deed ;  and  that  the  shareholders 
of  the  company  could  in  no  case  be  liable  beyond  the  amount  of 
suctf  capital.  They  relied,  in  aid  of  this  argument,  upon  the  fact 
that  these  advances  were  made  at  interest,  and  to  be  repaid  ont  of 
the  first  assets  of  the  company,  and  they  insisted  that  tbe  mines 
Ought  long  since  to  have  been  discontinued. 

It  may  be  convenient,  in  the  first  place,  to  dispose  of  tbe  points 
thus  brought  forward  by  the  appellants  in  aid  of  their  general  BTgOf 
ment ;  and  this  part  of  tbe  case  does  not  appear  to  be  open  to  muck 
difficulty.  With  respect  to  the  terms  upon  which  the  moneys  were 
advanced,  it  is  to  be  observed,  that  they  were  advanced  to  the  com* 
pany,  and  not  to  any  of  the  directors  individually.  If  the  directoiB 
had  power  to  bind  the  company  by  their  contracts  for  the  advances, 
no  question  arises ;  but,  if  the  directors  had  not  that  power,  still  the 
money  being  applied  for  the  benefit  of  the  company,  any  right  whid: 
there  may  be 'arising  from  such  application  cannot,  as  I  conceive,  be 
affected  by  the  circumstance  of  the  directors  having  entered  into  a 
contract  which  it  ^as  beyond  their  power  to  make.  And  with 
respect  to  the  mines  having  been*  continued,  the  deed  vests  in  the 
directors  the  whole  management  of  the  affairs  and  concerns  of  the 
company ;  and  upon  the  evidence  in  this  case,  I  think  it  must  be 
taken  that  the  mines  have  been  continued,  not  for  the  purpose  of 
continuing  and  carrying  on  the  business  of  the  company,  but  with  a 
view  to  a  more  advantageous  sale  of  the  mines  being  ultimately 
effected ;  and  if  the  directors,  in  the  bond  fide  exercise  of  their  dis- 
cretion, and  their  bona  fides  is  not  questioned,  thought  proper  to  con* 
tinue  the  mines  for  this  purpose,  I  see  no  ground  upon  which  the 
appellants  can  found  any  objection  upon  the  ground  of  the  mines 
having  been  so  continued.  The  case,  therefore,  must,  in  my  opinion, 
depend  on  the  broad  and  general  position  upon  which  the  ap]>eUant8 
relied. 

The  appellants'  argument  upon  this  point  rested  mainly  upon  the 
seveml  cases  determined  at  law — Bunnester  v.  NorriSj  and  EicketU 
V.  Bennett^  and  the  cases  there  cited.  Those  cases  seem  to  me  ful^ 
to  establish  this  proposition  —  that  the  acting  manager  of  a  mine, 
whether  he  be  a  shareholder  in  the  mine  or  not,  has  no  power  to 
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render  his  co-shareholder  liable  for  money  borrowed,  although  it  may 
be  borrowed  for  the  necessary  purpose  of  carrying  oh,  or  even  of  pre- 
serving, the  mine ;  and  the  appellants,  adopting  this  position^  con- 
tended that  the  distinction  between  moneys  borrowed  and  debts  con- 
tracted was  too  narrow  and  refined  to  be  acted  on  by  the  court  But 
this  distinction  seems  to  me  to  be  established  and  to  rest  upon  sound 
principles.  The  distinction  is  well'  marked  in  the  cases  cited  on  the 
Trewolvas  Mines.  In  one  of  them,  Hawtayne  v.  Bourne^  it  was  held 
that  the  shareholders  were  not  liable  for  moneys  borrowed  by  the 
agent  in  order  to  pay  the  arrears  of  wages  due  to  the  laborers  in  the 
mines.  But  in  another  of  those  cases,  Hawken  v.  Bourne^  it  was 
held  that  the  shareholders  were  liable  for  goods  supplied  for  the 
necessary  working  of  the  mine  on  the  order  of  the  resident  agent. 

What  is  the  distinguishing  principle  between  these  cases  ?  I  think 
it  to  be  this :  it  is  not  according  to  the  usual  course  of  business  for 
the  manager  of  a  mine  to  borrow  money  for  the  purpose  of  carry- 
ing on  the  mine ;  and,  therefore,  where  money  is  lent  to  the  manager 
of  a  mine,  the  party  lending  must  look  to  the  power  of  borrowing 
with  which  the  manager  is  invested,  and  can  recover  over  against  the 
parties  who  have  authorized  the  borrowing  of  the  money.  But,  on 
the  other  hand,  wages  must  become  due  to  the  miners,  and  goods 
must  be  bought  upon  credit  by  the  manager  of  the  mine,  and  the 
shareholders,  therefore,  are  considered  to  have  autt\orized  the  manager 
to  incur  such  expenses  and  contract  such  debts,  and  consequently  are 
held  liable  for  such  expenses  and  debts.  Surely  this  construction  is 
sound  in  principle.  To  hold  the  shareholders  liable  for  moneys  bor- 
rowed by  the  manager  without  their  authority  would  be  unjust,  for 
then  they  would  be  liable  whether  the  moneys  borrowed  were  ex- 
pended upon  the  mine  or  not  But  there  is  not  the  same  injustice  in 
holding  them  liable  for  wages  incurred  and  debts  contracted  for  the 
purposes  of  the  mine,  for  then  they  have  the  benefit  of  the  expendi- 
ture. 

Applying  these  decisions  and  principles  to  the  present  case,  I 
think  the  shareholders  by  whom  these  advances  were  made  would, 
in  common  with  the  other  shareholders,  have  been  liable  to  the  miners 
and  creditors  who  were  paid  by  means  of  the  advances ;  and,  there- 
fore, that,  assuming  the  mines  to  have  been  properly  carried  on,  upon 
which  I  have  already  observed,  and  shall  presently  observe  more 
fully,  and  assuming  the  expenditure  to  have  been  properly  incurred, 
which  upon  the  footing  of  the  mines  being  carried  on  is  not  disputed, 
the  decision  of  the  Master  ought  to  be  upheld  upon  that  ground 
alone. 

But  there  is  another  ground  upon  which  also  I  think  the  Master's 
decision  ought  to  be  upheld.  These  companies  are,  In  truth,  no 
more  than  partnerships  composed  of  a  large  number  of  partners,  and 
the  same  principles  which  apply  to  partnerships  limited  in  number 
apply  to  these  cases  also,  except  so  far  as  the  nature  of  the  under- 
taking or  the  number  of  partners  may  render  necessary  a  modifica- 
tion of  these  principles.  Now,  in  ordinary  partnerships  the  partners 
must  bear  the  losses  in  proportion  to  their  interests.     Does,  then,  the 
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nature  of  this  undertaking,  or  the  number  of  partners  engaged  in  it, 
render  it  necessary  to  introduce  any  modification  of  this  rule  ?  For 
the  reasons  already  given,  I  think  that  as  far  as  respects  expenses  and 
debts  of  this  nature,  no  such  modification  is  required  by  the  nature 
of  the  undertaking.  All  the  partners  are  liable  for  such  expenses  and 
debts.  What,  then,  is  the  effect  of  the  number  of  partners  ?  Is  it 
not  simply  this :  that  the  company  must  act  by  directors,  who  stand 
in  the  position  of  trustees  ?  So  far  as  there  is  any  breach  of  trust 
on  their  part,  no  doubt,  the  loss  must  fall  upon  them ;  but  so  fiar  as 
they  cannot  be  saddled  with  the  loss,  what  is  to  alter  the  general  rule 
as  to  the  liability  of  the  partners  inter  se?  I  see  nothing  which  can 
have  that  effect  That  the  directors  in  this  case  could  not  be  charged 
for  having  continued  the  mines,  I  have  already  expressed  my  opinion, 
and  if  they  could  not  be  charged  individually,  I  think  the  expenses 
incurred  must  fall  upon  the  shareholders  generally.  It  was  said  that 
this  was  a  concern  with  a  limited  capital,  and  that  the  directors  could 
not  be  justified  in  expenditure  beyond  the  capital.  But  this  deed 
must  be  construed  like  other  partnership  deeds.  In  all  such  cases  the 
capital  is  limited,  but  the  engagements  of  the  partnership  cannot  be 
measured  by  th6  extent  of  the  capital.  New  undertakings  were  not, 
indeed,  to  be  entered  into  after  the  full  capital  had  been  embarked ; 
nor  is  it  suggested  that  any  su.*h  were  entered  into.  But  how  was 
the  expenditure  on  existing  undertakings  to  be  measured  by  the  ex- 
tent of  the  capital  ?  Was  the  concern  to  be  stopped  at  the  "moment 
when  the  expenditure  equalled  the  capital  ?  And  how  in  a  concern 
of  this  nature  was  it  to  be  ascertained  when  that  moment  had  ar- 
rived ?  I  think,  therefore,  that  the  decision  of  the  Master  ought  to 
be  upheld  upon  the  second  ground,  if  it  was  necessary  to  resort  to  it 

After  the  argument  was  concluded  we  were  referred  to  the  case  of 
The  Worcester  Com  Exchange  Company^  but  that  case  appears  to  me 
to  be  wholly  different  from  the  present  In  that  case  a  particular 
sum  was  subscribed  for  the  purpose  of  being  expended  upon  a  par- 
ticular building.  There  was  no  trade  to  be  carried  on  requiring  con- 
tinued expenditure ;  and  besides,  the  liabilities  beyond  the  subscribed 
capital  arose  principally,  if  not  wholly,  from  moneys  borrowed  by 
the  directors  which  they  had  no  power  to  borrow.  They  were  the 
parties  seeking  the  contribution,  and  the  necessity  for  that  contribu- 
tion arose  from  their  own  breach  of  duty.  That  case,  therefore,  docs 
not,  in  my  opinion,  at  all  govern  the  present 

In  the  argument  in  this  case  a  question  arose  as  to  the  interest  on 
these  advances.  I  felt  more  difficulty  upon  that  part  of  the  case  than 
my  learned  brother ;  but  as  his  opinion  decides  the  question  in  favor 
of  the  allowance,  I  have  not  thought  it  necessary  that  we  shouM 
suspend  our  judgment  upon  the  point  It  is  right,  however,  to  add, 
that  the  further  consideration  which  I  have  given  to  the  point  since 
it  was  argued  has  very  much  induced  me  to  think  that,  under  the 
special  circumstances  of  this  case,  the  interests  ought  to  be  allowed, 
although  I  have  been  unable  to  find  reasons  which  are  altogether 
satisfactory  to  my  mind  upon  the  question,  and  i  should  hesitate  to 
lay  down  any  general  rule  upon  the  subject  The  result,  therefore, 
is,  that  the  motion  must  be  dismissed,  with  costs. 
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Vendor  and  Purchaser —  Specific  Performance — Costs. 

Where  a  purchaser  objects  to  specific  perforpaance  of  contract  for  sale  upon  other  grounds 
than  those  of  title,  and  fails,  and  the  vendor  does  not  make  oat  his  title  until  after  decree, 
the  purchaser  is  liable  to  the  costs  of  the  yendor's  suit  for  specific  performance,  except  the 
costs  of  making  out  the  rendor's  title. 

Claim  by  vendor,  for  specific  performance  of  a  written  agreement, 
by  the  defendant,  to  purchase  the  Three  Crowns  Inn,  at  Market  Har- 
borough,  Leicestershire,  for  500L  At  the  original  hearing,  in  July, 
1851,  the  usual  decree  was  made  for  specific  performance  of  the  con- 
tract, with  a  reference  to  inquire  whether  a  good  title  could  be  shown 
to  the  premises,  and  when  first  shown.  The  Master,  by  his  report, 
in  November,  1852,  found  that  a  good  title  could  not  be  made  by  the 
plaintiff,  and  the  latter  having  excepted  to  the  report,  the  exceptions 
were  allowed  by  Turner,  V.  C,  in  December,  1852,  and  the  report 
ordered  to  be  reviewed,  and  the  reference  directed  by  the  original  de- 
cree ordered  to  be  further  prosecuted  before  the  judge  at  chambers. 
By  the  certificate  of  the  chief  clerk,  in  March,  1853,  approved  by  the 
Vice-Chancellor,  it  was  certified  that  a  good  title  could  be  made  by 
the  plaintiff;  and  that  it  was  first  shown  in  October,  1852.  The  de- 
fendant resisted  the  completion  of  the  contract  upon  several  grounds, 
but  did  not  object  to  the  plaintiff's  title  until  the  cause  came  into  the 
Master's  office,  and  the  defendant  had  previously  to  the  commence- 
ment of  the  suit,  tendered  a  draft  conveyance  to  the  plaintiff,  who 
had  objected  to  it.  The  question  of  waiver  of  objection  to  the  title 
not  having  been  raised  by  the  claim,  the  usual  reference  as  to  title 
had  been  made  on  the  authority  of  Olive  v.  Beaumont^  1  De  Grex  & 
S.  397 ;  and  OasUm  v.  Frankum^  2  Ibid.  661. 

The  cause  now  came  on  for  further  consideration,  and  the  principal 
question  was  as  to  the  costs  of  the  suit 

BoU  and  Metcalfe^  for  the  plaintiff,  contended  that  the  defendant, 
having  resisted  the  performance  of  the  contract  upon  other  grounds 
than  want  of  title,  and  failed,  was  liable  for  all  the  costs  of  the  suit,  or 
at  least,  all  costs  beyond  those  of  making  out  the  plaintiff's  title. 
They  cited  Croome  v.  Lediardy  2  Myl.  &  K.  293 ;  s.  c.  3  Law  J.  Rep. 
(n.  8.)  Chanc.  98;  Scoones  v.  MorreU^  1  Beav.  251 ;  Monro  v.  Taylor ^ 
'8  Hare,  51;  s.  c.  (on  appeal)  11  Eng.  Rep.  175;  Abbott  v.  Sworder^ 
22  Law  J.  Rep.  (n.  s.)  Chanc.  235 ;  s.  c.  16  Eng.  Rep.  443. 

Bacon  and  De  Gex^  for  the  defendant,  submitted  that  as  there  must 
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be  a  reference  to  chambers  to  settle  the  conveyance,  the  matter  was 
still  as  much  open  as  it  was  before  the  institution  of  the  suit,  and 
that,  pending  the  settlement  of  the  conveyance,  the  court  would  not 
deal  with  the  costs.  They  referred  to  Sugden's  Vendors  and  Pur- 
chasers, p.  827, 11th  edit.,  and  cited  Wilson  v.  Allen,  1  Jac  &  W. 
611 ;  Wilkinson  v.  Hartley j  15  Beav.  183;  s,  o.  15  Eng.  Rep.  135. 

Wood,  V.  C,  said  he  must  follow  the  rule  laid  down  in  the  cases 
cited  on  behalf  of  the  plaintiff.  The  contest  in  some  degree  arose 
upon  the  question  of  conveyance,  which  was  still  unsettled ;  and  there 
was  reason  to  suppose  that  this  question  might  possibly  have  been  set- 
tled. But  when  the  claim  was  filed,  other  objections  were  raised  by 
the  defendant  to  the  specific  performance  of  the  agreement,  and  the 
defendant  objected  to  complete  at  all,  and  contended  that  he  was  not 
bound  to  take  the  plaintiff's  title.  The  question  of  title  had  then 
passed,  and  the  only  question  was,  as  to  the  conveyance  to  be  made 
by  the  plaintiff,  if  at  the  hearing  the  defendant  had  said  that  he 
only  objected  to  the  form  of  the  conveyance,  a  decree  might  have 
been  made  to  settle  the  conveyance,  and  the  costs  of  the  suit  would 
have  followed  the  result  But  the  question  now  raised  was,  in  fact, 
that  there  was  not  any  contract  This  question  was  paramount  to 
that  of  title,  and  if  a  question  was  raised  prior  to  the  question  of 
title,  the  vendor  would  not  be  called  upon  to  perfect  his  title,  and  the 
costs  of  establishing  the  prior  question  would  fall  upon  the  party  who 
failed.  The  defendant  has  taken  his  chance  of  success  upon  the 
prior  ground  — -  and,  having  failed,  must  pay  the  costs  of  the  suit, 
except  the  costs  of  the  exceptions  and  of  the  affidavits  adduced  by 
the  plaintiff  in  support  of  his  title. 


COTLB  V.  AlLBTNE.^ 
Febniary  S8  and  28, 1858. 

Contempt — Clearing'. 

An  answer  was  filed  bj  a  defendant  while  in  contempt,  and  an  order  was  made  to  dear  tbe 
contempt  on  payment  of  the  costs;  bnt  as  they  were  not  paid  after  taxation : — 

E^,  that  the  plaintiff  was  entitled  to  hare  the  answer  taken  off  the  file. 

This  was  a  motion,  on  behalf  of  the  plaintiff,  to  take  an  answer 
of  the  defendant  off  the  file.  On  the  29th  of  November,  1851,  tbe 
defendant  put  in  his  answer,  to  which  the  plaintiff  filed  exceptions  for 
insufficiency,  which  were  allowed  on  the  26th  of  December,  1851. 
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Three  weeks  were  then  allowed  to  the  defendant  to  put  in  his  further 
answer,  but  as  no  answer  was  put  in,  on  the  17th  of  December,  1852, 
he  was  arrested  under  an  attachment,  but  was  subsequently  liberated 
on  bail.  On  the  12th  of  January,  1853,  the  defendant  filed  his  fur- 
ther answer ;  and  on  the  -same  day  he  obtained  an  order  to  tax  the 
costs  and  discharge  the  contempt  upon  payment  to  the  plaintiff  of 
what  costs  should  be  found  due  under  the  taxation.  The  costs  were 
taxed  at  31/.  Us.  9i.,  but  the  defendant  had  not  paid  them. 

jR.  Palmer  and  6.  L.  Russell^  in  support  of  the  application,  con- 
tended that  if  the  answer  was  allowed  to  remain  upon  the  file,  the 
defendant,  when  he  cleared  his  contempt^  might  object  that  the  time 
for  further  excepting  to  the  answer  had  expired.  Sidgier  v.  Tyte^  11 
Ves.  202;  1  Dan.  Chanc.  Prac.  664,  695,  1st  ed. ;  Haynes  v.  Batty  5 
B»v.  140;  Btiss  v.  Boscuwen^  2  Ves.  &  B.  101. 

Rogers^  for  the  defendant  The  answer  is  regularly  on  the  file, 
and  cannot  now  be  taken  off,  and  it  is  not  disputed  that  an  order  to 
clear  the  contempt  has  been  regularly  obtained.  If  the  defendant 
bad  been  in  custody,  the  court  would  not  have  parted  with  him  until 
the  costs  had  been  paid ;  but  not  being  in  custody,  the  court  will  not 
allow  the  defendant  any  advantage  until  they  are  paid,  and  the  plain- 
tiff is  not  bound  to  accept  the  answer  until  they  are  paid ;  and  con- 
sequently the  time  for  excepting  cannot  run  from  the  time  of  filing 
the  answer,  but  only  from  the  time  when  the  costs  are  paid  and  the 
contempt  fully  cleared.   Nedby  v.  Nedbyy  8  Sim.  334. 

February  28.  The  Master  of  the  Rolls.  If  a  defendant  in 
contempt  files  his  answer  and  refuses  to  pay  the  costs  of  his  contempt, 
the  plaintiff  is  entitled  to  have  the  answer  taken  off  the  file. .  I  have 
inquired,  and  it  would  seem  that  the  time  for  excepting  runs  from  the 
time  of  filing  the  answer  and  not  firom  the  time  of  paying  the  costs. 
Unless,  therefore,  some  arrangement  can  be  made,  the  motion  must 
be  granted,  with  costs. 


^     Caton  v.  Lewis.^ 

Janaary  7, 13,  and  15, 1853. 

Production  of  Documents. 

Under  an  order  for  production  of  documents,  the  denial  npon  oath  of  the  relevancy  of  con- 
cealed passaces  will  not  be  sufficient ;  and  npon  the  court  itself  ascertaining  that  they 
might  possiblj  refer  to  the  questions  at  issue,  an  order  was  made  upon  the  defendant  for 
the  production  of  the  concealed  passages,  with  costs. 

1  22  Law  J.  Rep.  (k.  s.)  Chanc.  946. 
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This  suit  was  instituted  by  cestuis  que  trust  to  remove  the  trustee 
and  to  make  him  responsible  for  a  breach  of  trust  The  defendant^ 
in  the  schedule  to  his  answer,  set  out  various  documents,  which  he 
admitted  to  be  in  his  possession,  and  submitted  to  produce.  Under 
the  usual  order  several  documents  were  produced,  among  which 
were  two  letters,  in  each  of  which  passages  were  sealed  up  to  prevent 
inspection,  and  the  defendant  refused  to  allow  them  to  be  uncovered 
on  the  ground  that  they  related  to  family  afiairs  and  did .  not  rdate 
to  the  matter  at  issue. 

R.  Palmer  and  Greene^  for  the  plaintiff,  now  moved  to  commit  the 
defendant  for  disobeying  the  order  to  produce. 

Selwyn.  The  defendant  has  upon  affidavit  denied  the  relevancjr 
of  the  passages  sealed  up,  and  that  denial  upon  oath  ought  to  satia^ 
the  plaintiff,  and  it  ought  also  to  entitle  the  defendant  to  the  same 
protection  as  if  the  objection  had  been  taken  by  the  answer.- 

The  Master  of  the  Bolls.  The  letters  have  been  left  with  me, 
and  after  inspecting  the  passages  sealed  up,  I  think  they  may  possi- 
bly have  reference  to  the  question  at  issue,  and  that  the  plaintiff  is 
entitled  to  see  them*  I  shall,  however,  not  make  any  order  for  com- 
mittal, but  I  shall  direct  the  defendant  to  produce  the  whole  of  the 
letters,  and  he  must  also  bear  the  costs  of  the  application.^ 


In  re  Propert's  Purchase.* 

March  9, 1853. 

Trustee  Act^  1850  —  Mortgagee  —  Reversionary  Term, 

Leases  were  granted  to  A.  B.  for  certain  terms  of  years.  He  snbdemised  to  C.  D.  for  the 
terms,  less  ten  days.  C.  D.  mortgaged  to  E.  r.  &  Ck>.  for  secnring  money,  and  seb- 
demised  for  the  last  mentioned  terms,  less  one  day,  with  a  power  of  sale,  and  oorenanted 
to  assign  the  last  day  of  each  term  to  a  purdmser.  The  mortgagees  (E.  F.  9l  Co.)  sold  to 
G.  H.  and  assigned  the  mortgage  terms.  G.  H.  then  bought  of  A.  B.  the  improTod  grovnd 
rents,  and  took  an  assignment  of  the  leases  granted  to  hmi.  C.  D.  the  mortgagor,  bems 
abroad,  G.  H.  petitioned  nnder  the  Trustee  Act,  (13  &  14  Vict  c  60,)  that  the  court  would 
declare  the  last  day  of  each  of  the  terms,  created  by  the  underlease  to  him,  vested  in  tiie 
petitioner ;  but  the  court,  concurring  in  the  opinion  of  one  of  the  Yice-QumceUors,  dis- 
missed the  petition. 

This  was  a  petition  nnder  the  Trastee  Act,  1850,  (the  13  &  14 
Vict  c.  60,)  which  stated  that  by  six  several  indentures  of  lease,  dated 
respectively  14th  of  Febraan],  1845,  made  between  Charles  Rroctor, 
Esq.,  of  the  one  part,  and  William  Elingdon  of  the  other  part,  six 

>  Lady  Beresford  v.  Driver^  22  Law  J.  Bep.  (N.  S.)  Chanc  407 ;  s.  c.  Ens.  Bep.  404. 
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several  messuages  situate,  &c.,  were  demised  to  W.  Kingdon,  his 
executors,  administrators,  and  assigns,  from  Christmas,  1844,  for  the 
respective  terms  of  ninety-two  years  and  three  quarters,  less  ten  days, 
at  and  subject  to  certain  rents  and  covenants ;  that  by  an  indenture, 
dated  the  Ist  of  February,  1847,  made  between  William  Kingdon  of 
the  one  part,  and  Sir  Claude  Scott  &  Co.,  the  bankers,  of  the  other 
part,  all  the  same  messuages  and  premises,  with  other  hereditaments, 
were  granted,  assigned,  and  demised  to  Scott  &c  Co.,  their  executors, 
administrators,  and  assigns,  for  all  the  residue  of  the  same  terms  of 
years  granted  by  the  leases  of  the  14th  of  February,  1846,  "  save  and 
except  the  last  day  of  each  of  the  said  several  terms,"  subject  to  a 
proviso  for  redemption  on  payment  of  the  principal  and  interest  at 
the  times  mentioned ;  and  upon  default  it  was  declared,  that  it  should 
be  lawful  for  the  mortgagees  at  any  time  thereafter,  without  preju- 
dice to  their  right  to  foreclosure,  or  to  the  exercise  of  any  other  rights 
of  a  mortgagee,  if  they  should  think  proper,  to  sell  the  hereditaments 
by  auction  or  by  private  contract,  &c.,  and  out  of  the  money  raised  to 
pay  expenses,  the  mortgage-money  and  interest,  and  the  surplus,  if 
any,  to  the  mortgagor. 

And  the  deed  contained  a  covenant  by  William  Kingdon  with  the 
mortgagees,  their  executors,  administrators,  or  assigns,  that  he  would, 
if  any  sale  were  made  under  the  power,  if  required,  <*  assign  and  dis- 
pose of  the  said  pieces  or  parcels  of  ground,  messuages,  or  tenements, 
and  other  hereditaments  and  premises,  for  the  then  residues  of  the 
terms  created  by  the  said  indentures  of  lease,  as  such  purchaser  or 
purchasers  shall  direct,"  the  petition  then  stated  the  death  of  one  of 
the  mortgagees  and  the  sale,  by  private  contract,  by  the  survivors, 
pursuant  to  the  power,  of  the  leasehold  hereditamento  comprised  in 
the  leases  and  contained  in  the  mortgage ;  and  that,  by  a  deed,  dated 
the  8th  of  July,  1852,  made  between  them  of  the  one  part,  and  John 
Ph>pert,  E^.,  the  petitioner,  of  the  other  part,  the  same  were,  in  con- 
sideration of  SjlOOLy  assigned  to  him  for  all  the  residue  and  remain- 
der of  the  terms  of  years  granted  and  demised  by  the  mortgage  deed 
of  the  Ist  of  February,  1^7,  subject  to  the  rents  and  covenants  in 
the  original  leases ;  that  in  June,  1852,  the  petitioner  purchase^  of 
Charles  Proctor,  (the  lessor,)  for  6,000^.,  the  improved  ground-rents  of 
SOL  each  for  the  six  houses  demised  by  the  six  leases,  and  thereby 
became  the  owner  of  the  premises  for  all  the  residues  of  the  terms  of 
ninety-two  years  and  three  quarters  created  by  the  leases  under 
which  Charles  Proctor  held  the  same,  dated  the  14th  of  January, 
1845. 

The  petition  then  submitted  that,  under  these  circumstances,  Wil- 
liam Ejn^on,  (the  lessee  and  mortgagor,)  was  a  trustee  for  the  peti- 
tioner of  the  last  day  of  each  of  the  terms  granted  by  the  leases  of  the 
14th  of  February,  lo45,  and  that  the  petitioner  was  entitled  to  have 
an  assignment  executed  to  him  of  the  last  day  of  each  of  such  terms; 
and  stated  that  William  Elingdon  was  then  residing  in  France  and 
out  of  the  jurisdiction  of  the  court  It  was  then  prayed  that  it  might 
be  ordered  that  the  six  houses  and  the  appurtenances  should  be  vested 
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in  the  petitioner  for  the  last  day  of  each  of  the  terms  granted  by  the 
leases  of  the  14th  of  February,  1845. 

Elderton^  in  support  of  the  petition,  stated  that  the  matter  had  been 
brought  before  Vice-CbanceUor  Wood,  who  had  declined  to  make 
any  order,  but  gave  permission  for  it  to  be  mentioned  to  their  lord- 
ships. The  learned  counsel  submitted  that,  although  the  case  did  not 
come  in  words  within  the  scope  of  the  Trustee  Act,  yet  it  did  so  in 
spirit,  for  there  could  be  no  doubt  that  the  mortgagor  was  a  trustee 
of  the  remaining  terms  of  one  day  each  for  the  purchaser,  and  as  such 
would  be  compellable,  by  a  suit  in  this  court,  to  assign  them ;  and  if 
the  court  did  not  make  the  order  asked,  the  petitioner  must,  in  atda 
to  make  a  complete  title  in  himself  to  this  valuable  property,  for 
which  a  sum  of  no  less  than  11,000^  had  been  paid,  file  a  bill  for  the 
specific  performance  of  the  covenant  to  assign  these  reversionary  terms 
contained  in  the  mortgage  deed.  Vice-Chancellor  Wood  expressed 
doubts  on  the  propriety  of  making  the  order,  and  therefore  dedined  to 
make  it,  but  said  that  perhaps  other  judges  of  the  court  nught  see 
their  way  to  comply. 

Knioht  Bruce,  L.  J.  Vice-Chancellor  Wood  has  already  doubted 
on  this  point,  and  certainly,  I  think,  with  very  good  ground.  What 
is  asked  is,  in  effect,  this :  to  make  a  decree  for  specific  performance 
of  this  covenant  without  the  defendant,  or  the  person  who  should 
be  defendant  in  the  suit,  having  any  notice  of  what  is  done.  Hard 
cases  are  known  to  make  bad  law,  and  I  think  we  had  better  not 
so  act  in  this  hard  case  as  to  make  bad  law.  With  ev^  wish  to 
do  what  is  asked,  my  learned  brother  and  myself  agree  that  it  is  quite 
out  of  the  question  to  comply.  I  never  before  heard  that  a  covenant 
to  assign  makes  the  covenantor  a  trustee ;  and  if  it  were  so,  I  see  no 
reason  why  a  man  who  has  covenanted  to  pay  debts  should  not  be 
held  to  be  a  trustee  of  his  own  estate  for  the  payment  of  his  own 
debts.    I  think  the  petition  must  be  dismissed. 

Turner,  L.  J.  I  entirely  concur,  that  no  such  order  as  is  asked 
can  be  made,  and  that  therefore  the  application  must  be  refused. 


Trimmell  v.  Fell. 

Febmaiy  SI,  1853. 

Power  —  Married  Woman  —  Execution  —  WHl^ 

A  power  enabling  a  married  woman  to  dispose  of  settled  property  in  the  event  of  her  dyiag 
in  the  lifetime  of  her  husband,  Is  satisfied  by  her  snrviving  him,  and  becoming  absohitelj 
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entitled  to  the  property ;  and  a  will  execated  by  her  daring  their  joint  lires  was  held  to 
bo  inoperatire  as  an  appointment 

This  was  a  special  case,  under  the  13  &  14  Vict  c.  35. 

Richard  Hutton  and  Frances  his  wife,  by  a  post-nuptial  settlement, 
dated  the  6th  of  July,  1844,  vested  a  sum  of  1,300/.  consols,  together 
with  the  proceeds  to  arise  from  the  sale  of  some  real  estates,  in  Joseph 
Trimmell  and  another,  who  was  succeeded  by  Gteorge  Dibble,  as 
trustees,  upon  trusts  to  pay  the  dividends  thereof  to  Mrs.  Hutton 
during  the  joint  lives  of  herself  and  her  husband,  for  her  separate  use; 
and  after  the  determination  of  the  trust  declared  in  favor  of  Mrs. 
Hutton  for  the  joint  lives  of  herself  and  her  husband ;  and  "  in  case 
the  same  trust  shall  determine  by  the  death  of  the  said  Richard 
Hutton,  then,  as  well  the  trust  moneys,  stocks,  &c.,  as  the  dividends, 
interest  and  annual  produce  thenceforth  to  grow  due  for  the  same, 
shall  be  in  trust  for  the  said  Frances  Hutton,  her  executors,  adminis- 
trators, and  assigns  absolutely."  But  in  case  the  said  trust  should 
determine,  by  the  death  of  the  said  Frances  Hutton,  the  dividends 
were  to  be  paid  to  R  Hutton  for  life ;  and  after  his  decease  "  as  well 
the  trust  moneys,  stocks,  &c.,  as  the  dividends,  rent,  &c.,  thenceforth 
to  grow  due,  shall  be  in  trust  for  such  person  or  persons,  for  such 
interest  or  interests,  in  such  proportions,  and  for  such  intents  and  pur- 
poses as  Frances  Hutton  by  her  last  will,  or  any  writing  in  the  nature 
of  a  last  will,  or  any  codicil  to  be  executed  by  her,  according  to  the 
act  for  the  amendment  of  the  law  with  respect  to  wills,  should,  not- 
withstanding coverture,  direct  or  appoint;  and  in  default  of  such 
appointment,  in  trust  for  such  person  or  persons  as  at  the  decease  of 
the  said  Frances  Hutton  should  be  of  kin  to  her,  under  the  Statute  of 
Distributions." 

Mrs.  Hutton,  in  the  lifetime  of  her  husband,  made  her  will,  dated 
the  1st  of  November,  1845,  stating  that  it  was  made  by  force  of  every 
power  and  authority  enabling  her  in  that  behalf;  and  she  thereby 
appointed  and  devised  all  messuages,  &c.,  and  all  moneys,  &c.,  and 
all  other,  the  real  and  personal  estate,  whatsoever  and  wheresoever, 
unto  the  plaintiffs,  Joseph  Trimmell  and  George  Dibble,  their  heirs, 
executors,  administrators,  and  assigns,  and  upon  trust,  after  the 
decease  of  her  husband,  to  convert  the  same  into  money,  and  pay  to 
the  defendant,  Julia,  the  wife  of  Peter  Frederick  Robinson,  if  she 
should  be  living  at  the  death  of  R  Hutton,  600/.,  to  be  enjoyed  as  her 
separate  estate.  And  as  to  the  rest  and  remainder  of  the  aforesaid 
moneys,  upon  trust  to  invest  the  same  and  pay  the  dividends,  &X5.,  to 
her,  (the  testatrix's,)  daughter  Caroline,  the  wife  of  William  Fell,  for 
her  sole  and  separate  use,  independent  of  her  present  or  any  future 
husband,  and  after  her  death  to  be  divided  among  all  and  every  her 
child  and  children. 

Richard  Hutton  died  in  1848,  after  the  date  of  this  will,  leaving 
Frances  Hutton  his  widow  surviving,  and  she  died  without  repub- 
lishing her  will. 

The  property,  subject  to  the  settlement  of  1844,  consisted  of  %he 
sum  of  1,300/.  consols,  and  a  contingent  reversionary  mterest   in 
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moneys  to  arise  from  the  sale  of  certain  chattels  personal  under  the 
will  of  W.  Lipscombe. 

The  question  now  raised  was,  whether  the  will  or  testamentary 
appointment  made  by  Frances  Hutton  was  valid  and  operative  as  a 
disposition  of  the  1,300/.  consols  comprised  in  the  settlement,  or 
whether  such  instrument  became  inoperative,  or  revoked  as  a  dispo- 
sition of  such  fund,  by  Frances  Hutton  surviving  her  husband  withcAit 
having  subsequently  republished  her  will 

Lloyd  and  Rogers,  on  behalf  of  the  farustees. 

Eoupell  and  Skebbeare,  for  the  next  of  kin.  The  execution  of  the 
power  v^s  limited  to  Mrs.  Hutton  during  the  joint  lives  of  herself 
and  her  husband,  but  upon  his  decease  a  new  interest  arose,  and  she 
became  absolutely  entitled  to  the  fund ;  the  pow^  therefore  was  at 
an  end,  its  purpose  had  been  satisfied. 

R.  Palmer  and  K  F.  hmihy  for  the  appointees  under  the  wilL  The 
execution  of  the  power  was  good,  and  being  in  favor  of  third  persons 
was  not  invalidated  by  the  death  of  the  husband.  The  instrument 
might  be  treated  as  an  execution  of  the  power  without  any  confirma- 
tion or  republication ;  it  was  in  effect  a  power  of  appointment  reserved 
to  her  during  coverture,  with  a  limitation  to  herself  absolutely  in  de- 
fault of  its  being  exercised.  Price  v.  Parker^  16  Sim.  198;  Marwan 
V.  Thompson,  3  Hagg.  (n.  s.)  239;  Doe  d.  Collins  v.  WeUer,  7  Term 
Rep.  478 ;  DingweU  v.  Askew,  1  Cox,  427 ;  Chvgh  v.  Oougk,  3  Myl. 
&  K.  296. 

Lloyd,  in  reply. 

The  Master  op  the  Rolls.  I  do  not  doubt  if  an  estate  or  a  sum 
of  money  is  vested  in  trustees  and  settled  to  the  use  of  a  woman  for 
her  life,  to  the  use  of  such  persons  after  her  death  as  she  should  by 
will  appoint,  but  that  if  she  survived  her  husband,  she  would  unda 
the  trusts  of  that  settlement  acquire  the  absolute  interest  in  the  pro- 
perty, and  her  so  surviving  and  aoquuring  the  absolute  interest  in  the 
property  would  not  affect  her  previous  disposition  by  will,  but  the  per- 
sons who  are  the  cestuis  que  trust,  or  the  appointees  under  the  power 
of  appointment,  would  take  the  money  exactly  the  same  as  if  she  had 
died  during  coverture,  and  it  was  to  take  effect  upon  the  death  of  her 
husband ;  but  this  case  is  distinct,  and  I  can  best  explain  my  view, 
by  suggesting  the  mode  in  which  the  limitation  should  take  eflSect. 

If,  therefore,  a  sum  of  money  or  an  estate  were  settled  upon  a  wife 
for  life  for  her  separate  use,  and  it  was  said  <4n  case  she  should  sur- 
vive her  husband,  upon  the  trusts  hereinafter  mentioned,  and  in  case 
she  shall  die  before  her  husband,  then  upon  the  trusts  hereafter  OEien- 
tioned,"  that  it  was  in  the  first  case  said  ''in  case  she  shall  survive 
her  husband,  to  herself  absolutely,  but  in  case  she  shall  die  before  her 
hul^band,  then  to  A  B,  upon  the  trusts  hereafter  mentioned,^  that  A 
B  would  take  the  interest  absolutely  in  case  she  died  before  her  bus- 
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band.  If  it  was  said  in  case  she  died  before  her  husband  it  was  to 
o  to  her  children,  I  have  no  doubt  whatever  her  children  would  take, 

it  was  said  in  like  manner  It  should  go  to  such  of  her  children  as 
she  should  appoint,  in  that  event  I  have  no  doubt  that  such  children 
would  take  who  were  appointed  by  deed  or  will,  but  that  they  would 
take  only  in  case  she  should  die  before  her  husband.  These  circum- 
stances are  Specified  only  in  the  event  of  her  predeceasing  her  hus- 
band. 

There  would  have  been  no  question  if  the  estate  had  been  given  to 
a  stranger :  and  why  should  it  differ  at  all  if  it  was  given  to  her  own 
children  ?  or  why  should  it  differ  at  all  if  it  was  given  to  such  of  her 
children  as  she  should  select  by  deed  ?  Why  should  it  differ  jf  it  was 
given  to  such  of  her  children  as  she  should  select  by  will  ?  What 
d^erence  is  there  if,  instead  of  it  being  a  special  and  limited  power 
of  appointment  amongst  a  specified  class  by  deed,  it  was  a  general 
power  of  appointment  amongst  any  persons  by  deed  or  will,  or  if  it 
was  to  be  among  a  general  class  of  persons  limited  by  will  ?  In  one 
of  these  cases,  what  is  done  by  the  settlement  is  this :  there  is  a  trust 
to  arise  in  favor  of  certain  specified  objects ;  they  are  to  arise  in  one 
case  as  if  she  survives  her  husband,  in  which  case  she  is  to  take  it 
absolutely.  In  case  she  does  not  survive  her  husband,  then  they  are 
to  igrise  in  favor  of  a  totally  different  class  of  persons. 

These  trusts  are  limited  to  arise  in  that  event,  for  the  settlement  is 
precise  and  clear  upon  the  subject,  "from  and  immediately  after  the 
appointment  of  the  aforesaid  trusts  in  favor  of  the  wife  for  the  joint 
lives  of  herself  and  her  husband ; "  in  case  the  trusts  shall  determine 
by  the  death  of  the  husband,  then  to  her  absolutely.  But  it  goes  on, 
"in  case  the  aforesaid  trusts  in  favor  of  the  wife  for  the  joint  lives 
of  herself  and  her  husband  should  determine  by  the  death  of  the 
wife,  then  to  such  persons  as  she  should  by  deed  or  will  appoint," 
that  is  to  say,  the  class  of  objects  who  are  to  take  are  only  to  arise  in 
that  event.  That  I  apprehend  is  the  principle  of  the  decision  in 
Price  V.  Parker^  and  that  it  does  not  militate  against  the  decision  in 
Difigwell  V.  Askew.  And  if  I  were  not  so  to  hold  in  this  case,  I  should 
be  reversing  all  the  decisions  in  respect  to  interests  which  were  to  arise 
upon  a  pcuticular  contingent  event,  cases  of  which  are  so  familiar  to 
the  court  Neither  do  I  think  that  I  am  overruling  Morwan  v.  Thomp^ 
son;  the  expressions  in  that  case  are  ambiguous.  Unless  I  saw  the 
exact  words  of  the  settlement,  it  is  impossible  for  me  to  tell  what  it 
was.  Sir  John  NichoU  says,  the  effect  of  the  settlement  was  this, — 
that  the  700/.  was  held  upon  trusts  to  arise  upon  the  event  of  "  the 
death  of  the  wife  before  the  husband ; "  but,  in  my  opinion,  this  is 
not  a  case  in  which  it  is  a  question  of  a  general  testamentary  power 
given  to  the  wife  during  the  coverture,  and  that  upon  her  surviving, 
havinc;  a  general  testamentary  power,  it  must  by  operation  of  law  be 
considered  to  be  continued. 

The  testamentary  power  that  the  wife  has,  as  a  donee  of  the  power, 
is  merely  a  power  of  appointment,  and  it  varies  in  no  respect  except 
so  far  as  the  effect  of  the  will  varies  from  the  deed,  whether  that  power 
is  to  be  executed  by  deed  or  wilL    It  is,  in  fact,  as  I  have  before 
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stated,  a  trust' in  favor  of  certain  specified  persons,  which  tmst  is  only 
to  arise  upon  a  particular  event,  which  event  has  not  arisen ;  and  tf 
the  event  had  arisen,  she  was  at  liberty  to  specify  who  the  objects 
were ;  but  as  the  event  has  not  arisen,  she  cannot  specify  who  tfae 
objects  are,  because  the  objects  were  not  to  take  except  in  a  particiilar 
event,  which  event  has  not  occurred.  I  am  of  opinion,  therefore,  that 
this  question  must  be  answered  in  the  negative,  and  that  the  coots 
must  be  paid  out  of  the  general  personal  estate  of  the  testatrix. 


Anwtl  v.  Owens.^ 

Febnuury  SS,  1858. 

hiju/nction^-hlerim  Order  to  slag  Waste. 

Althovgb  an  ii|jaiictioii  ex  parte  wiU  not  be  granted  to  ttar  waite,  jet  an  i 
be  given  with  leaye  to  discharge  it,  whexe  the  object  of  the  application  is  to  preecnre  pi»- 
petty  during  litigation. 

The  bill  in  this  case  was  filed  for  an  injunction  to  restrain  the  sale 
and  cutting  of  timber.  The  plaintiff  claimed  tide  to  the  estate  oa 
which  the  timber  was  growing  as  heir  ex  parte  patemd^  and  had 
brought  an  action  for  the  recovery  of  possession  of  the  estate  against 
the  principal  defendant,  who  was  the  heir  ex  parte  matemd  of  tbe 
deceased  owner,  the  tide  of  the  plaintiff  depending  upon  an  alleged 
recovery  suffered  by  such  owner  in  1807,  under  which  he  became 
seised  m  fee  simple  absolute.  This  defendant  wks  sole  next  of  kin 
of  the  late  owner,  besides  claiming  as  heir  ex  parte  nuUemd. 

Freeling  now  moved  ex  parte  for  the  injunction  to  restrain  tbe  fale 
and  fall  of  the  timber,  the  former  of  which  was  advertised  to  take 
place  at  Dolgelly,  on  Thursday,  the  34tfa,  (this  day  being  Tuesday, 
the  22d,)  and  the  affidavits  filed  in  support  of  the  motion  stated  that 
the  plaintiff  did  not  hear  of  the  intenaed  sale  until  Sunday,  the  20th, 
since  which  time  the  bill  had  been  prepared  and  filed  and  was  now  in 
print  The  learned  counsel  stated  that  the  sole  object  of  tbe  suit  was 
to  protect  the  property  pending  the  litigation  between  the  parties  as 
to  the  tide.  He  also  stated  that  the  application  had  been  at  an  earlier 
part  of  the  day  made  to  the  Master  of  the  Rolls,  but  hb  Honor  said 
that  as  the  case  before  him  was  one  which  showed  the  owner  of  an 
estate,  in  possession  of  that  estate,  intending  to  cut  and  sell  his  own 
timber,  he  could  not  grant  an  injunction  to  restrain  him,  nor  even 
grant  an  interim  order;  but  his  Honor  said,  that  the  plaintiff  might 

ake  a  motion  on  short  notice. 


*  22  Law  J.  Bep.  (K.  s.)  C^ianc  995. 
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Before  the  Master  of  the  Bolls  the  cases  of  Janes  v.  Jonesy  3  Mer. 
161,  and  Davenport  v.  DavenporU  7  Hare,  217,  were  cited.  In  addi- 
tion to  the  plaintiff's  own  affidavit,  his  solicitor  had  sworn  th^t  he 
had  examined  the  title  to  the  estate,  and  believed  that  the  plaintiff 
was  the  lawful  owner. 

Knight  Bruce,  L.  J.  As  this  application  has  for  its  object  to  pre- 
serve property  during  litigation,  we  are  both  of  opinion  that  it  will 
be  proper  to  grant,  and  we  accordingly  grant,  an  interim  order  to 
restrain  the  sale  and  all  other  acts  to  restrain  which  the  bill  is  filed, 
until  the  motion  for  an  injunction  is  disposed  of;  and  the  plaintiff 
may  take  leave  to  give  notice  of  motion  before  the  Master  of  the 
RoUs  for  Saturday  next,  the  26th.  The  plaintiff,  however,  must  un- 
dertake to  be  responsible  for  any  damage  in  the  event  of  the  injunc- 
tion being  refused.  The  defendants  will  be  at  liberie  to  move,  if 
prepared,  to  discharge  the  interim  order  now  made  before  Saturday, 
if  they  shall  so  see  fit 


Robinson  v.  Biuoes.^ 

Febrnarj  14, 1853. 

Evidence  —  Examination  of  a  Defendant  by  Plaintiff. 

Binoe  the  14  &  15  Vict,  c  99,  a  plaintiff  may  examine  a  defendant  as  a  witness  as  to  matters 
in  which  he  is  interested  and  jet  obtain  a  decree  against  him. 

The  plaintiffs  in  this  case  examined  William  Briggs,  a  defendant, 
against  whom  relief  was  prayed. 

Malins  and  EL  Stevens^  for  the  plaintiffs,  proposed  to  read  the  evi- 
dence of  William  Briggs.  It  is  established  that,  according  to  the  old 
practice,  a  plaintiff,  by  examining  a  defendant  as  a  witness  as  to 
matters  in  which  he  was  interested,  precluded  himself  from  a  decree 
against  him.  Bemal  v.  Marquis  of  Donegaly  3  Dow,  133.  Then  the 
6  &  7  Vict  c.  85,  s.  1,  was  passed,  by  which  it  was  enacted  that  no 
person  offered  as  a  witness  should  be  excluded  by  interest  from  giv- 
ing evidence,  with  this  proviso,  that  the  act  should  not  render  compe- 
tent any  party  to  any  suit  individually  named  in  the  record  &c.,  or 
the  husband  or  the  wife  of  such  persons  respectively,  and  that,  in  any 
courts  of  equity,  any  defendant  might  be  examin^  as  a  witness  on 
behalf  of  a  plaintiff  or  co-defendant,  savin'g  just  exceptions,  and  any 
interest  should  not  be  deemed  a  just  exception.  Then  came  the  case 
of  The  Attorney- General  v.  Dewy  3  De  Oex  &  &  488,  in  which  the 
6  6c  7  Vict  c  85,  was  not  noticed.     Afterwards  came  the  case  of 
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Rowland  v.  Witherden,  3  Mac.  &  Gor.  568 ;  s.  c.  11  Eng.  Rep.  131, 
in  which  that  act  was  referred  to,  but  the  question  was  left  in  doubt 
After  this  decision,  the  14  &  15  Vict  c,  99,  was  passed,  by  ^vbich  it 
was  enacted,  that,  in  any  suit,  parties  thereto  should,  except  as  after 
mentioned,  be  competent  and  compellable  to  give  evidence.  The 
exceptions  afterwards  noticed  did  not  affect  this  question.  Under 
this  act  Vice-Chancellor  Wood  held,  that  a  defendant  might  be  exa- 
mined by  the  plaintiff  and  relief  obtained  against  him —  Harford  v. 
Rees^  20  Law  Times,  232,  and  this  must  now  be  taken  to  be  the 
practice. 

WdOter  and  Selwyn^  for  Mr.  Briggs,  and 

Bacon^  Daniel,  Rogers,  and  Bagshawe,  Jan.,  for  the  other  defend- 
ants, objected  to  the  evidence  being  read,  and  referred  to  Hie  Attor^ 
ney- General  v.  Dew  and  Rowland  v.  WUherden. 

Elmsley,  AllntU,  Boyle,  Glass,  and  Dart,  for  other  parties. 

Stuart,  V.  C.  My  view  of  this  question,  independently  of  the 
authorities  which  have  been  cited,  concurs  with  that  of  Vice-Chan- 
cellor Wood,  and  is  founded  upon  the  same  principle.  What  was 
relied  upon  by  the  defendants  was  the  old  rule,  according  to  which, 
if  a  plaintiff  examined  a  defendant  as  a  witness  in  order  to  prove  his 
case,  he  lost  all  rieht  of  a  decree  against  him.    It  was  said  that  the 

Erinciple  of  the  rule  must  be  taken  to  be,  that  the  plaintiff  had  released 
is  interest  against  the  defendant  whom  he  examined,  and  it  \vas 
contended  that,  by  the  examination,  the  release  must  still  be  pre- 
sumed. That  rule  is  perfectly  intelligible,  but  I  cannot  think  it  just 
It  was  perfectly  well  established,  but,  being,  as  I  conceive,  iaconaist- 
ent  with  justice,  I  rejoice  that  it  has  been  rescinded  by  the  legislature; 
The  impolicy  of  the  rule  is  obvious,  because  the  same  practice 
allowed  a  plaintiff  in  the  first  instance  to  examine  a  defendant  on  oath, 
and  to  found  a  decree  upon  that  evidence,  and  yet  held  that,  if  a 
defendant  were  examined  on  interrogatories,  the  case  was  different 
The  legislature  had  since  thought  fit  to  enact  that  a  plaintiff  may 
now  examine  a  defendant  in  equity  as  a  witness,  and  I  must  infer 
that,  when  the  legislature  directed  that  to  be  done,  it  conferred  a  right 
upon  the  plaintiff  which  did  not  before  exist ;  and  that  the  right  so 
given  was  unqualified,  unless  there  was  something  expressed  m  the 
act  to  qualify  it     I  can  find  nothing  in  the  act  to  do  so. 

Then  it  was  said  that,  as  the  whole  thing  proceeded  upon  the  prin- 
ciple of  interest,  and  that,  as  that  right  was  not'  taken  away  under 
Lord  Denman's  Act,  it  still  existed,  and  decisions  have  been  cited 
under  that  act  in  which  the  right  had  been  treated  sis  existing.  Bat 
that  circumstance  arose  from  qualifications  in  that  act,  which,  how- 
ever, no  longer  exist  I  am  then  asked  to  construe  an  act  in  which 
no  such  provision  exists  by  decisions  upon  an  act  in  which  it  did 
exist  I  am  of  opinion  that  the  act  was  intended  to  advance  the 
purposes  of  justice ;  but,  if  I  were  to  put  the  construction  upon  it 
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which  has  been  urged  at  the  bar,  the  act  would  be  worse  than  use- 
less. Suppose  the  case  of  a  single  defendant,  if  he  were  examined, 
upon  the  construction  contended  for,  the  act  would  be  altogether 
inoperative.  I  an),  therefore,  of  opinion  that  I  cannot  entertain  this 
objection  to  Mr.  Briggs's  evidence. 


Cartwright  v.  Cartwright.^ 

May  25, 1853. 

Marriage  Settlement — Separation  —  Proviso  in  Contemplation  of j 

void. 

Where  a  father,  upon  the  marriage  of  his  son,  settled  certain  real  estates  npon  the  parties  to 
tiie  marriage,  bat  introduced  a  proviso  materially  varying,  in  fayor  of  bis  son,  the  interests 
imder  the  settlement,  in  the  event  of  a  separation  takmg  place  between  the  intended  hus- 
band and  wife  after  the  marriage,  it  was  — 

Held,  that  the  proviso  was  void,  as  against  the  policy  of  the  law. 

This  was  an  appeal  from  the  decision  of  Wood,  V.  C,  of  which  a 
report  is  given  antCj  p.  46.  The  point  in  dispute  arose  upon  an 
antenuptial  settlement,  whereby  the  father  of  the  husband  had  set- 
tled the  rents  of  certain  real  property  to  the  separate  use  of  the  wife 
for  life,  subject,  however,  to  the  proviso,  that  if  after  the  marriage  the 
husband  and  wife  for  any  cause  should  separate,  the  rents  and  all 
interest  therein  thereby  given  to  the  wife  should  cease,  and  the  whole 
of  such  rents  should  from  the  time  of  such  separation,  during  the  joint 
lives  of  the  husband  and  wife,  be  paid  to  the  husband.  A  separation 
having  after  the  marriage  taken  place,  the  question  was,  whether  the 
proviso  in  the  settlement  in  favor  of  the  husband  could  be  maintained, 
or  whether  it  was  void  as  against  the  policy  of  the  law.  The  Vice- 
Chancellor  had  held  the  proviso  to  be  void. 

James  Russell^  Q.  C,  and  Terrell^  in  support  of  the  appeal. 

Daniely  Q.  C,  and  Amphlett,  contra. 

Bowring  and  C.  3L  ^Roupell^  for  the  trustees  of  the  seftfement' 

Enioht  Bruce,  L.  J.  The  first  question  in  this  case  is,  whether 
the  limitation  in  favor  of  the  husband  is  in  the  nature  of  a  remainder, 
or  is  in  the  nature  of  a  proviso  destructive  of  the  particular  estate. 
If  in  the  nature  of  a  remainder,  it  is,  or  it  would  be,  or  might  have 
been  valid.     On  that  I  say  nothing.    But  I  apprehend  that,  accord- 
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ing  to  the  true  construction  of  the  whole  instrument,  it  would  be  tak- 
ing  too  great  a  liberty  with  the  words  to  say  that  this  interest  was  in 
the  nature  of  a  remainder,  according  to  the  proper  use  of  that  teroL 
It  appears  plainly  in  the  nature  of  a  condition  destructive  of  the  par- 
ticular estate,  and  not  such  as  —  to  use  a  phrase  use^l  before  —  to 
wait  its  natural  termination ;  and  if,  therefore,  the  limitation  by  way 
of  condition  destructive  of  the  particular  estate  is  one  of  an  illegal 
nature,  or  involving  that  which  is  against  the  policy  of  the  law,  I 
apprehend  it  is  as  if  it  had  never  been,  and  that  the  invalidity  of  it 
does  not  affect  the  validity  of  the  other  provisions  in  the  same  instru- 
ment, to  which  there  is  no  such  objection.  Now,  I  apprehend  the 
theory  of  the  law  to  be,  that  a  man  and  his  wife  cannot  live  in  a 
state  of  separation  —  using  that  term  in  the  sense  in  which  alone  it 
can  possibly  be  understood  here  —  without  some  failure  on  the  part 
of  one  or  both  in  the  performance  of  duties  in  the  fulfilment  of  which 
society  has  an  interest  Here  certain  rights  of  property  have  been 
given  by  settlement  in  the  pvent  of  marriage,  subject  to  a  proviso 
materially  varying  those  rights,  in  a  manner  favorable  to  the  husband 
if  a  separation,  by  reason  of  any  disagreement  or  otherwise,  should 
take  place.  Understanding  that  term  in  the  sense  I  have  stated,  I 
am  of  opinion  that  such  a  proviso  is  contrary  to  public  policy,  and 
therefore  void. 

Turner,  L.  J.  There  are  two  questions  before  us.  The  first  ques- 
tion is  one  of  construction  of  this  deed,  whether  this  is  a  limitation, 
or  whether  it  is  by  way  of  condition  determining  the  estate;  the 
second  question  is,  what,  if  it  be  a  condition,  is  the  effect  of  that  con* 
dition  ?  Now,  by  the  settlement,  an  estate  is  vested  in  trust  for  the 
wife  for  life,  subject  to  the  determination  of  the  trust  for  the  wife  for  life, 
in  case  of  separation  by  reason  of  a  disagreement  between  the  husband 
and  wife,  or  for  any  other  reason,  after  the  solemnization  of  the  mar- 
riage, in  which  event  the  rents  and  profits  of  the  settled  lands,  and 
all  interest  given  therein  to  the  wife,  are  to  cease,  and  the  whole  of 
such  rents  and  profits  from  the  time  of  such  separation,  during  the 
joint  lives  of  the  husband  and  wife,  be  paid  to  the  husband.  Now, 
&  those  words  are  to  be  construed  as  a  limitation,  the  efiect  would 
be  to  leave  undisposed  of  by  the  deed  the  interest  in  the  rents,  aft^ 
the  determination  of  the  estate  for  life  of  the  wife,  during  the  remain- 
der of  the  joint  lives  of  the  husband  and  wife.  That,  of  course,  is 
not  a  construction  to  be  put  upon  a  marriage  settlement  purporting 
to  dispose  of  the  whole  property ;  and  the  language  of  the  deed  does 
not  import  that  such  a  construction  was  contemplated  by  the  parties, 
for  the  limitation  is  to  the  trustees,  subject  to  a  subsequent  and  dis- 
tinct proviso  determining  the  estate.  I  think,  therefore,  that  there 
can  be  no  doubt  that  this  is  a  life-estate  to  the  wife,  with  a  condition 
determining  that  estate  on  a  separation. 

Then,  as  to  the  second  question^  what  is  the  effect  of  that  condi- 
tion ?  It  was  fairly  admitted  in  argument,  that  this  condition  would 
be  bad  if  contained  in  a  deed  entered  into  between  husband  and 
wife  after  marriage ;  and  it  is  said,  that  nevertheless  it  is  good  in  a 
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deed  entered  into  between  the  husband  wife  and  the  father  of  the 
husband  antecedent  to  and  upon  the  occasion  of  the  marriage  in  con- 
templation between  the  parties.  To  see  whether  that  is  so,  it  is  ne- 
cessary to  consider  why  the  condition  would  be  invalid  if  entered  into 
between  the  husband  and  wife.  It  is  perfectly  clear  that  the  reason 
why,  in  that  case,  it  would  be  bad,  is  the  policy  of  the  law  founded 
on  the  relation  which  exists  between  the  husband  and  wife,  and  the 
importance  to  society  of  maintaining  that  relation  undisturbed  be- 
tween them.  If  that  be  the  principle  upon  which  the  condition  would 
be  invalid  if  entered  into  after  marriage,  what  distinction  is  there  if 
the  condition  be  in  a  deed  entered  into  previous  to  a  marriage,  when 
the  married  state  was  contemplated  by  the  parties  when  thev  executed 
the  deed  ?  That  a  proviso  of  this  kind  is  against  the  policy  of  the 
law  is  pretty  clear ;  for  in  the  case  of  Brown  v.  Peck,  1  Eden,  140, 
where  there  was  a  gift  to  a  married  woman  of  an  annuity  of  a  cer- 
tain amount  if  she  lived  with  her  husband,  and  in  the  event  of  her 
living  away  from  him,  and  with  her  mother,  then  she  was  to  have  a 
larger  annuity,  it  was  held  that  that  condition  was  void  as  contra  bo- 
nos  moreSj  and  that  she  was  entitled  to  the  larger  annuity.  In  West- 
meaih  v.  Westmeathy  Jac.  126,  Lord  Eldon  adhered  to  the  principle, 
that  such  a  proviso  is  contrary  to  the  policy  of  the  law ;  and  I  appre- 
hend that  the  House  of  Lords  has  settled,  that  no  deed  which  pro- 
vides for  a  future  separation  of  husband  and  wife  will  be  carried  into 
effect 

Then,  reference  was  made  to  the  case  of  Bateman  v.  Ross,  1  Dow, 
235,  and  upon  it  some  distinction  was  attempted  to  be  founded ;  but 
in  that  case  there  had  been  a  separation  between  the  parties  at  the 
time  when  the  arrangement  made  between  them  was  entered  into ; 
and  then,  in  a  suit  between  them,  the  matter  was  referred  to  arbitra- 
tion, and  the  award  was,  that  a  certain  annuity  should  be  paid  to  the 
wife,  provided  that  she  so  long  continued  separate  from  her  husband 
—  that  is  to  say,  that  the  annuity  should  continue  so  long  as  the  sepa- 
ration continued,  which  had  originated  before  the  arrangement.  That 
case  does  not  in  the  least  militate  against  the  case  of  Westmeath  v. 
Westmeathj  and  all  the  cases  recognizing  the  principle,  that  the  policy 
of  the  law  is  against  provisions  of  this  kind,  having  reference  to  a 
future  separation  of  husband  and  wife.  Then  some  argument  was 
founded  upon  this  —  that  this  was  a  settlement,  not  by  the  husband, 
but  by  the  father.  I  take  it  that  no  person  can  gain  an  interest  by 
the  fraudulent  act  of  another ;  and  this  applies,  whether  it  be  in  fraud 
of  the  law  or  in  fraud  of  another  party.  It  seems  to  me  that  there  is 
no  distinction  to  be  made  on  the  ground  that  the  settlement  was 
made  by  the  father ;  and  on  these  grounds  I  am  clearly  of  opinion 
that  this  provision  is  altogether  void. 

Appeal  dismissedy  with  costs. 
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Scotto  V,  Stone. 
ScoTTO  V.  Stone.^ 

June  13,  1653. 

Jurisdiction — Vtce-  Chancellor. 

One  Yice-Chancellor  cannot  stay  proceedinss  in  the  court  of  another  Yice-Chancellor  after 

decree. 

An  administration  suit  had  been  instituted  in  the  court  of  Stuart, 
V.  C,  and  a  decree  obtained  in  it ;  and  a  suit  had  also  been  iostitated 
in  this  court  for  a  similar  purpose,  and  a  decree  obtained. 

W.  H.  Terrell  now  moved  that  proceedings  in  the  suit  in  the  oiha 
court  might  be  stayed,  claiming  priority  in  decree ;  and  cited  Da- 
rner V.  Porlarlinfftony  2  Ph.  262,  and  Ladbroke  v.  Bleaden^  16  Jur, 
851  ;  s.  c.  13  Eng.  Rep.  371.  The  court  would  restrain  proceedings 
before  decree,  and  why  should  it  not  restrain  proceedings  before  ano- 
ther Vice-Chancellor  after  decree  ?  The  inconvenience  was  the  same 
in  each  case. 

Hallett  opposed,  and  contended  that  one  Vice-Chancellor  bad  no 
power  to  restrain  the  proceedings  in  the  court  of  another  Vioe-Cban- 
cellor. 

KiNDERSLEY,  V.  C.  Supposc  a  uoticc  of  motion  was  pending  be- 
fore Stuart,  V.  C,  and  his  court,  for  staying  proceedings  in  this  court. 
There  might  be  at  the  same  moment  a  notice  of  motion  in  this  court 
to  restrain  the  proceedings  before  Stuart,  V.  C. ;  and  suppose  that  each 
judge  made  an  order  restraining  the  proceedings  before  the  other, 
what  could  then  be  done  ?  Here  is  a  decree  in  each  suit,  and  can  I 
take  upon  myself  to  say  that  the  decree  in  either  shall  not  go  on  ?  I 
think  I  ought  to  request  an  application  to  be  made  to  the  Lords  Jus- 
tices or  Lord  Chancellor,  and  that  I  ought  to  abstain  from  making 
any  order.  I  should  suggest  that  it  should  be  done  without  any  fur- 
ther notice  of  motion,  and  that  the  Lords  Justices  or  Lord  Chancellor 
should  be  requested  to  hear  this  motion. 
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RaTCLIFFB  V.  WiNCH.l 
Miarch  12, 1853. 

Practice  —  Legacy. —  Devastavit  —  Administration  Suit  —  Cotmty 
Court  —  Injunction. 

An  ftcUon  in  the  coontj  court,  under  Sect  65,  of  the  9  &  10  Yict  c  95,  by  a  legatee,  to 
recoTer  a  legacy  under  60/.,  will  be  stayed,  and  the  legatee  restrained  from  proceeding, 
after  a  decree  for  the  administration  of  the  testator's  assets,  althouffh  the  legatee  submitted 
to  take  a  judgment  against  the  executor  de  bonis  propriis  only  on  uie  allegation  of  a  d^u- 
taviL 

In  this  case  a  decree  for  the  administration  of  the  testator's  estate 
had  been  made. 

Bxmpelly  Q.  C,  now  moved  for  an  injunction  to  restrain  a  legatee 
£rom  proceeding  in  an  action  against  the  executor  —  the  defendant 
in  this  suit  — in  the  county  court  to  recover  his  legacy,  (under  60t) 

Tripp^  contrSt,  contended  that  a  right  to  sue  in  the  county  court  for 
a  legacy  under  50Z.,  having  been  expressly  given  by  the  9  &  10  Vict 
c.  95,  8.  65,  (extended  by  the  13  &  14  Vict  a  61,)  the  court  would 
not  restrain  a  legatee  from  pursuing  his  right  The  legatee  alleged  a 
devastavit,  and  asked  for  judgment  against  the  executor  de  bonis  pro* 
priiSj  and  he  was  ready  to  submit  to  take  that  judgment  only,  instead 
of  the  usual  judgment 

RoMiLLY,  M.  R.  This  is  the  common  case.  Although  the  exe- 
cutor has  wasted  the  assets,  and  thereby  made  himself  liable  de  bonis 
propriisj  this  court  will  not  allow  any  claimant,  after  decree  in  a  suit 
for  administration  of  assets,  to  go  into  the  county  court  and  sweep 
away  the  assets  of  the  testator,  to  the  prejudice  of  the  other  legatees. 
I  shall  grant  the  injunction  asked  for. 


Key  v.  Key.* 

April  37,  and  Hay  3  and  7, 1853. 

Construction  of  Will — Contingency — Default  of  Issue  Male. 

Testator  devised  to  S.  K.  certain  real  estate  for  life,  charged  with  the  annnides  mentioned  in 
his  wHly  and  then  prooeeded  —  '*  Bnt  in  case  the  aforesaid  annuitants,  or  any  of  them, 

1  17  Jut.  686 ;  22  Law  J.  Rep.  (n.  s.)  Chanc.  915. 
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shall  Barvive  the  said  S.  E.,  I  then  eive  the  aforesaid  estate  nnto  the  eldest  sunrivuig  aoa 
of  S.  K.,  charged  with  the  aforesaid  annuities ;  bat  in  defanlt  of  issue  male,  I  give  the 
above^emised  premises  nnto  his  brother  T.  K,  charged  in  like  manner  with  the  aforesaid 
annuities,  and  nnto  his  eldest  sorriying  son  on  the  same  conditions ;  but  in  defank  of 
issue  male,  my  will  is,  that  the  aforesaid  demised  premises  do  descend  nnto  my  hein  at 
law,  charged  nevertheless  with  the  abore-mentioned  annuities.**  S.  K.  BurriTed  all  dbe 
annuitants  mentioned  in  the  wUl,  and  after  his  death,  J.  K^  his  eldest  son  and  heir  at  law, 
enjoyed  the  estate  during  his  life,  and  then  died,  leaving  a  widow  and  an  only  daagkter>— 


Bdd,  first,  that  the  dispositions  of  the  devised  estate  after  the  death  of  8.  K  were  not  i 
to  be  contingent  on  his  being  survived  by  all  or  any  one  of  the  annuitants  mentioned  a 
the  will. 

Secondly,  that  S.  K  took  an  estate  in  tail  male,  and  that  this  estate  not  having  been  baned 
either'  by  himself  or  by  his  eldest  son,  J.  K,  his  second  son,  S.  K,  was  entitled  to  tbs 
estate  as  tenant  in  taQ  nude,  subject  to  the  dower  of  J.  K.*8  widow. 

This  was  a  special  case  submitted  for  the  opinion  of  the  coiirt 
under  Sir  G.  J.  Turner's  Act,  13  &  14  Vict  c  35,  and  from  the  state- 
ment of  which  it  appeared  that  John  Key,  the  testator  In  the  case,  by 
his  win,  dated  the  2d  November,4784,  tn^er  aliOj  gave  and  bequeathed 
as  follows :  —  <'  I  fi;ive  and  bequeathe  unto  Samuel  Key,  son  of  my 
cousin,  Thomas  Key,  late  of  Alford,  in  the  county  of  Ldncoln,  de- 
ceased, all  that  inclosed  estate  lying  and  being  within  the  parish  of 
Ashby  Folville,  in  the  county  of  Leicester,  &^,  for  and  during  his 
own  life,  charged  with  the  following  annuities,  namely,  to  Jane  I)ob- 
son  and  Mary  Rawlings,  daughters  of  my  cousin,  Jane  Bawlings, 
deceased,  the  sum  of  10/.  to  be  paid  to  each  of  them  out  of  the  rents 
and  profits  of  the  said  demised  premises  yearly  and  every  year  daring 
their  natural  lives,  clear  of  all  deductions  whatsoever,  in  two  eqniu 
portions,  on  the  24th  June  and  the  25th  December  in  every  year. 
And  I  also  give  the  like  annuity  of  lOL  by  the  year  to  each  of  his 
two  brothers,  namely,  William  and  Ellis  Key,  for  and  during  their 
natural  lives,  charged  on  the  above  demised  premises,  and  made  pay- 
able as  above  recited.  But  in  case  the  aforesaid  annuitants,  or  any 
one  of  them,  shall  survive  the  said  Samuel  Key,  I  then  give  and  b^ 
queathe  the  aforesaid  estate  at  Ashby  Folville  unto  the  eldest  .surviv- 
ing son  of  the  said  Samuel  Key,  charged  with  the  aforesaid  annuities; 
but  in  default  of  issue  male,  I  give  and  bequeathe  the  above-demised 
premises  unto  his  brother  Thomas  Key,  charged  in  like  manner  with 
the  aforesaid  annuities,  and  unto  his  eldest  surviving  son  on  the  same 
conditions ;  but  in  default  of  issue  male,  my  will  is,  that  the  aforesaid 
demised  premises  do  descend  unto  my  heirs  at  law,  charged  neverthe- 
less with  the  above-mentioned  annuities  or  ontpayments."  The  tes- 
tator, who  was  never  married,  died  on  the  1st  April,  1789,  leaving 
Jane  Reeve,  his  only  sister  and  heiress  at  law. 

Jane  Reeve  died  on  the  21st  December,  1808,  intestate  as  to  the 
Asby  Folville  estate,  leaving  William  Reeve,  her  only  son  and  heir 
at  law.  William  Reeve,  by  his  will,  dated  the  15th  November,  1814, 
made  no  devise,  by  name,  of  the  Ashby  Folville  estate,  but,  afier 
making  specific  devises,  devised  all  other  his  "  real  estate  "  to  John 
Reeve,  his  heirs  and  assigns.  William  Reeve  died  on  the  27th  De- 
cember, 1820,  leaving  John  Reeve,  the  devisee,  his  eldest  son  and  heir 
at  law.  Upon  the  death  of  John  Key,  the  testator,  Samuel  Key,  the 
devisee,  entered  into  possession  of  the  Ashby  Folville  estate,  and  held 
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the  same  until  his  death.  All  the  annuitants  named  in  the  will  of 
John  Key,  the  testator,  died  in  the  lifetime  of  Samuel  Key,  the  devi- 
see, who  died  in  1835,  intestate  as  to  the  Ashby  Folville  estate,  leav- 
ing John  Key,  of  Fulford,  his  eldest  son  and  heir  at  law,  Samuel  Key, 
his  second  son,  and  other  children.  John  Key,  of  Fulford,  upon  the 
death  of  his  father,  entered  into  possession  of  the  Ashby  Folville 
estate,  and  held  the  same  until  his  death,  on  the  9th  January,  1850. 
The  special  case  also  stated  that  Thomas  Key,  the  devisee  named  in 
the  will  of  John  Key,  the  testator,  died  in  May,  1833,  without  having 
had  any  issue ;  that  John  Key,  of  Fulford,  by  his  will,  dated  the  2d 
September,  1824,  gave  to  trustees,  of  whom  his  brother,  Samuel  Key, 
was  one,  all  his  freehold  estates,  upon  trust  to  sell,  and  to  invest  the 
proceeds  as  therein  mentioned,  for  the  benefit  of  bis  wife,  Jane  Key, 
for  life,  and  after  her  decease  for  his  children  ;  that  he  died  on  the  9th 
January,  1850 ;  that  John  Key,  of  Fulford,  had  issue  three  children, 
and  no  more  —  namely,  John  Key  and  Jane  Key,  both  of  whom  died 
in  the  lifetime  of  their  father,  infants,  and  without  having  been  mar- 
ried, and  Frances  Key,  who  was  heiress  at  law  to  the  father,  and  to 
Samuel  Key,  the  devisee,  her  grandfather. 

The  plaintiff  in  the  case  was  Samuel  Key,  the  second  son  of 
Samuel  Key,  the  devisee,  who  claimed  to  have  become  and  to  be  heir 
male  of  the  body  of  Samuel  Key,  the  devisee.  The  defendants  were, 
first,  John  Reeve,  the  grandson  and  heir  at  law  of  Jane  Reeve,  who 
was  also  heir  at  law  of  John  Key,  the,  testator,  and  also  heir  at  law 
and  devisee  in  fee  of  William  Keeve;  and,  secondly,  Jane  Key,  the 
widow,  and  Frances  Key,  the  only  surviving  child  of  John  Key,  of  Ful- 
ford. The  four  questions  stated  for  the  opinion  of  the  court  were, 
first,  whether,  in  the  events  which  had  happened,  John  Key,  of  Ful- 
ford, became  entitled  to  any  and  what  estate  or  interest  in  the  Ashby 
Folville  estate  under  the  will  of  John  Key,  the  testator  or  otherwise ; 
secondly,  whether  Jane  Key  was  entitled  to  dower  out  of  the  estate, 
and  if  so,  whether  she  was  put  to  election  as  to  such  dower  by  the 
will  of  her  late  husband  ;  thirdly,  whether  the  plaintiff,  Samuel  Key, 
bad  become  entitled  to  any  and  what  t>eneficial  interest  in  the  estate 
under  the  will  of  John  Key,  the  testator,  or  whether  the  same  was 
now  vested  in  him  under  the  will  of  John  Key,  of  Fulford ;  and, 
fourthly,  whether  John  Reeve  had  become  entitled  to  any  and  what 
estate  or  interest  in  the  Ashby  Folville  estate. 

Glasse^  Q.  C,  and  Dickenson,  for  the  plaintiff,  argued  that  the  dis- 
positions made  by  the  testator  of  the  Ashby  Folville  estate  after  the 
death  of  Samuel  Key  were  not  meant  to  be  contingent  upon  the  said 
Samuel  Key  being  survived  by  all  or  any  of  the  annuitants  whose 
annuities  were  charged  thereon,  but  that  they  should  take  effect 
whether  he  should  be  survived  by  the  said  annuitants  or  not,  the 
estate  continuing  charged  with  those  annuities  which  should  be  then 
subsisting.  Anon,j  2  Vent.  363;  Webb  v.  Hearing',  Cro.  Jac.  415; 
Holmes  v.  Cradock,  3  Ves.  317;  Pear  sail  v.  Simpson,  15  Ves.  29; 
Massey  v.  Hudson,  2  Mer.  130 ;  Quick  v.  Leach,  13  M.  &  W.  218. 
They  contended  also  that  the  devise  was  to  Samuel  Key  for  life,  then 
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to  the  eldest  son  of  Samuel  Key,  charged  with  the  annaities ;  bat 
^<  in  default  of  issue  male  "  —  that  is,  on  the  general  failure  of  Sam- 
uel Key's  issue  male — then  over;  and  that,  therefore,  Samuel  Kej 
took  an  estate  in  tail  male.  The  plaintiff,  therefore,  had  become  en- 
titled  to  the  estate  as  the  issue  in  tail  male  of  Samuel  Key.  iZo6»i- 
8on  V.  Robinson^  1  Burr.  38 ;  2  Ves.  sen.  225 ;  s.  c.  nom.  JRobinson 
Y.  Hicks,  3  B.  P.  a,  Toml.  ed.  180;  Doe  v.  fio/fey,  8  T.  R.  5 ;  Wt^kt 
V.  Leiffh,  15  Ves.  564 ;  Parr  v.  Swindels,  4  Russ.  283 ;  Doe  v.  GaUinij 
3  Ad.  &  El.  340 ;  Doe  v.Lucrafi,  1  Moo.  &  Sc.  573. 

Lee^  Q.  C,  and  LonsdaUy  for  Jane  Key,  and  JR.  Palmer^  Q.  C^  and 
Drucej  for  Frances  Key,  contended  that  the  devise  was  to  Samuel 
Key  for  life,  then  to  the  eldest  son  of  Samuel  Key  for  life,  charged 
with  the  annuities;  but  ^in  default  of  issue  male"  —  that  is,  of  an 
eldest  surviving  son  of  Samuel  —  then  over;  and  that  consequently, 
on  the  death  of  Samuel  Key,  John  Key,  his  eldest  surviving  son,  be- 
came entitled  to  the  estate  in  fee.  Jane  Key,  his  widow,  was,  bow- 
ever,  entitled  equally  to  dower  whether  John  Key  himself  was  entitled 
in  fee  simple  or  only  in  tail  They  cited  Luxford  v.  Cheeke,  3  Lev. 
125 ;  Randall  v.  Tuctitiy  6  Taunt  410 ;  Doe  v.  Perritij  3  T.  R.  484 ; 
Monypenny  v.  Dering,  7  Hare,  568 ;  Bennett  v.  Lowe^  5  Moo.  &  P. 
485;  East  v.  Cooke,  2  Ves.  sen.  30;  Hudson  v.  Briani,  1  Coll.  681; 
and  Doe  v.  Fricker^  20  Law  J.  Rep.  (n.  s.)  Exch.  265 ;  s.  c.  5  Eng. 
Rep.  443. 

MalinSj  Q.  C,  and  Dagmore,  for  John.  Reeve,  the  heir  at  law  of  the 
testator,  contended  that  the  primary  sense  of  the  words  used  by  a 
testator  were  to  be  adhered  to,  unless  there  was  a  necessity  to  depart 
from  them ;  and  that  according  to  the  primary  sense  of  the  words  of 
the  testator  used  in  this  case,  there  was  no  devise  after  that  to  Samuel 
Key  for  life,  or  that  if  there  were,  it  was  to  the  eldest  surviving  son 
of  Samuel  Key  for  life,  or  in  tail  male.  They  cited  Shaldam  v.  Smitk^ 
6  Dow,  22 ;  Doe  v.  Cook-,  7  East,  269 ;  Dicken  v.  Clarke,  2  Y.  &  G 
672;  WiUon  v.  Eden,  14  Q.  B.  256;  Bird  v.  Luckie,  8  Hare,  301; 
14  Jur.  1015 ;  ThomliiU  v.  HaU,  8  Bligh,  N.  S.,  88 ;  Doe  d.  BlackUion 
V.  Hazelwood,  10  C.  B.  545 ;  s.  c.  2  Eng.  Rep.  308 ;  Livesey  v.  Livesey, 
2  H.  L.  C.  419 ;  East  v.  Twyford,  9  Hare,  713;  s.  c.  15  Eng.  Rep. 
205;  Doe  V.  Fai^Aan, 5 B. &  Al.  464 ;  Doey.  3WAer,3B.&  Ad.473; 
Doe  y.  Taylor,  10  Q.  B.  718 ;  and  Doe  v.  Chorllon,  1  Man.  &  G.  429. 

May  7.  Knight  Bruce,  L  J.  In  this  case  the  plaintiff  is  nei- 
ther the  heir  nor  co-heir,  nor  descended  from  any  heir  or  co-heir, 
of  the  testator,  who  died  a  bachelor,  and  whose  heiress  presumptive 
when  he  made  his  will,  and  heiress  at  bis  decease,  was  his  sister, 
Mrs.  Reeve,  the  grandmother  of  one  of  the  defendants.  It  seems  that 
Samuel  Key,  named  in  the  will  as  a  particular  devisee,  was  not 
otherwise  related  to  the  testator  than  as  his  first  cousin  once  removed, 
but  was  his  kinsman  through  males  exclusively ;  and  the  state  of  the 
family  was  such,  that  if  a  freehold  estate  of  inheritance  had  been  set- 
tled on  the  testator's  paternal  grandfather  in  tail  male,  it  would,  on 
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the  testator's  death,  happening  either  when  it  did,  or  immediately 
after  the  making  of  the  will,  have  descended  or  devolved  from  the 
testator  on  that  Samuel  Key  in  tail  male  performam  doni,  and  would 
also  performam  doni  have  descended  or  devolved  from  him  at  his 
death  to  his  eldest  son,  the  deceased  John  Key,  of  Fulford,  and  from 
him,  at  his  death,  to  his  brother,  the  plaintiff.  These  circumstances 
-were  admitted  on  all  hands  at  the  bar,  and  it  was  in  the  same  manner 
admitted  that  Samuel  Key,  the  particular  devisee,  was  \;he  same  per- 
son as  Samuel  Key,  the  residuary  legatee  and  executor ;  that  not 
any  issue  of  Samuel  Key,  the  devisee,  was  born  in  the  testator's  life- 
time ;  and  that  Samuel  Key,  the  devisee,  had  a  brother  of  the  whole 
blood,  named  Thomas  Key,  who  was  born  before  the  will,  and,  being 
the  person  mentioned  in  the  case  as  having  died  in  the  year  1833, 
must  have  survived  the  testator.  Aware  of  these  facts,  we  are  to 
interpret  the  language  of  the  will. 

The  first  question  is,  whether  the  words,  **  but  in  case  the  aforesaid 
annuitants,  or  any  one  of  them,  shall  survive  the  said  Samuel  Key,  I 
then  give  and  bequeathe  the  aforesaid  estate  at  Ashby  Folville  unto 
the  eldest  surviving  son  of  the  said  Samuel  Key,  charged  with  the 
aforesaid  annuities,"  are  to  be  construed  literally  and  strictly,  and  to 
be  treated,  for  every  purpose  and  in  every  sense,  in  the  order  in  which 
they  stand.  It  would,  in  my  opinion,  be  prodigiously  wrong  to  do 
so.  I  think  it  plain  that  the  words,  "  but  in  case  the  aforesaid  annu- 
itants, or  any  one  of  them,  shall  survive  the  said  Samuel  Key,"  are  to 
be  understood  and  treated  exactly  as  if  they  had  not  stood  where 
they  are,  but  had  been  inserted  immediately  before  the  word 
<^  charged."  This  point  I  consider  scarcely  susceptible  of  reasonable 
argument  The  testator,  in  the  passage  which  I  have  quoted,  men- 
tions the  annuitants  and  the  annuities  for  the  mere  purpose  of  de- 
claring that  the  property  is  to  remain  liable  to  the  annuities  until 
their  extinction  respectively,  not  with  a  view  to  make  the  title  of  any 
person  to  the  property  dependent  on  the  life  or  death  of  any  annuitant 

Then  comes  the  question  of  the  meaning  of  the  words,  "  but  in  de- 
fault of  issue  male,'.'  twice  used.  In  default  of  whose  issue  male  ? 
It  is,  I  think,  manifest  that  the  testator  means  issue  male  of  Samuel 
Key,  the  devisee,  where  the  words  first  occur,  and  issue  male  of  his 
brother  Thomas  where  the  words  secondly  occur.  It  is  a  different 
point,  whether,  by  construction,  the  word  "  such "  should  or  should 
not  be  inserted  immediately  before  the  words  "issue  male."  Of 
course  I  do  not  dispute  such  an  authority  as  Morse  v.  Lord  Ormonde^ 
1  Russ.  682,  decided  by  Lord  Eldon  as  correctly,  I  believe,  as  it  was 
usual  for  him  to  decide ;  and  if  the  intention  of  the  testator  in  the 
present  case,  to  be  truly  collected  from  the  whole  of  his  will,  would 
have  been  saved  from  disappointment  and  defeat  by  interpreting  the 
instrument  as  if  the  word  "such"  had  immediately  preceded  the 
words  "  issue  male,"  I  should  have  felt  no  difficulty  in  thus  reading 
and  construing  it;  but  my  deliberate  opinion  is,  that  such  a  con- 
struction of  this  will  is  not  only  unnecessary,  but  would  bo  rather 
opposed  than  conformable  to  the  testator's  wish,  to  be  collected  from 
the  whole  of  the  instrument,  and  would  be  unreasonable. 
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Those,  I  suppose,  who  read  "  issue  raale  *'  as  "  such  issue  male," 
hold,  that  had  Samuel  Key  and  his  brother  Thomas  died  Tespectirdy 
leaving  no  son,  but  leaving  grandsons  in  the  male  line,  those  grand- 
sons would  have  taken  nothing,  and  that  the  Ashby  estate  would,  m 
that  event,  on  the  death  of  Samuel,  have  gone,  under  the  will,  though 
in  a  sense  by  descent  from  the  testator  through  Mrs.  Reeve,  and  her  son 
William,  to  John  Reeve,  the  testator's  present  heir.  I  think  there  is  on 
the  face  of  the  will  demonstration  that  the  testator  intended  otherwise. 
Its  contents  satisfy  me  that  he  meant,  as  to  the  Ashby  estate,  to  post- 
pone the  female  line  —  to  postpone  his  sister  and  her  descendants,  not 
only  to  Samuel  and  Thomas  Key,  but  to  all  their  male  descendants  in 
the  male  line.  In  short,  I  view  the  will  as  containing  nothing  to  warrant, 
but  much  to  prohibit,  the  reading  of  "  issue  male  "  as  "  such  issue  male." 
If,  then,  the  word  "  such  "  is  not  to  be  added,  Samuel  Key,  the  de- 
visee, must  certainly,  I  conceive,  be  held  to  have  taken  under  the  will 
as  estate  in  tail  male,  subject  to  the  single  question,  w^bether  his 
eldest  surviving  son  took  an  estate  in  fee  simple  in  remainder  expec- 
tant on  Samuel  Key's  death;  for  it  cannot  reasonably  be  contended 
that  the  eldest  surviving  son  of  Samuel  Key  took  an  estate  in  tail 
general ;  and  if  the  eldest^  surviving  son  of  Samuel  Key  took  an  estate 
for  life  or  an  estate  in  tail  male,  that,  in  my  opinion,  is,  for  every  pie- 
sent  purpose,  immaterial :  the  use  of  the  word  '*  estate  "  does  not  render 
it  necessary  to  answer  this  question  in  the  affirmative. 

It  is  a  question  of  intention ;  and  if  the  general  intention,  to  be 
collected  from  the  whole  instrument,  will  be  effectuated  by  holding 
that  Samuel  Key's  eldest  surviving  son,  (besides  such  interest  as  may 
be  said  to  be  taken  by  the  issue  in  tail  male  of  a  tenant  in  tail  male,) 
took  no  interest  except  as  a  devisee  for  life,  or  no  interest  except  as  a 
devisee  in  tail  male,  or  no  interest  at  all,  it  is  competent  to  the  court, 
and  the  duty  of  the  court,  to  hold  that  Samuel  Key's  eldest  surviving 
son  did  not  take  an  estate  in  fee  simple.  I  am  accordingly  of  opinion 
that  Samuel  Key's  eldest  surviving  son  did  not  take  an  estate  in  fee 
simple ;  for,  upon  a  different  view  of  the  will,  in  the  events  —  the 
probable  events  —  that  happened,  every  limitation  of  the  property, 
except  in  favor  of  that  eldest  surviving  son,  was  from  the  moment  of 
Samuel  Key's  death  annihilated.  I  think  that  Samud  Key  was  made 
by  the  will  tenant  in  tail  male,  either  immediately,  or  in  remainder 
expectant  on  a  life-estate,  or  an  estate  in  tail  male,  in  his  eldest  sur- 
viving son ;  and  of  course,  therefore,  I  think  that  the  plaintiff,  upon 
his  elder  brother's  death  without  male  issue,  became  entitled  in  pos- 
session to  the  devised  estate  as  heir  in  tail  male  of  Samuel  Key,  sub- 
ject to  the  claim,  not  disputed  by  the  plaintiff,  of  his  elder  brother's 
widow  to  dower. 

This  conclusion  in  the  plaintiff's  favor  seems  to  me  consistent  with 
reason  and  good  sense,  opposed  neither  to  Blackburn  v.  Edg-ley^  1  P. 
Wms.  600,  nor  to  Morse  v.  Lard  Ormonde^  1  Russ.  582,  and  supported, 
if  not  rendered  necessary,  by  numerous  authorities  of  great  weight 
and  consideration,  among  which  it  may  perhaps  not  be  quite  supers 
fluous  to  specify,  on  one  point,  PearsaU  v.  Simpsony  15  Ves.  29;  Mat' 
sey  V.  Hudson,  2  Mer.  130 ;  East  v.  Cbofe,  2  Ves-  sen.  32 ;  Brounuwwd 
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V.  Edwards^  Id.  243 ;  and  Boon  v.  Cornforlh^  Id.  277 ;  and  as  to  the 
rest,  the  case  of  Mr.  Sutton's  Will,  1  P.  Wms.  754 ;  3  Bro.  P.  C.  75 ; 
Roe  V.  Grew,  2  Wils.  322;  Stanle!/  v.  Leigh,  2  P.  Wms.  685;  Robin^ 
son  V.  Robinson,  1  Barr.  38 ;  in  the  House  of  Lords,  nom.  Robinson 
V.  Hicks,  3  B.  P.  C,  Toml.  ed.  180;  Doe  v.  Halley,  8  T.  R.  5;  Jesson 
V.  Doe,  (usually  cited  as  Jesson  v.  Wright,)  2  Bligh,  1 ;  Wight  v.  Leigh, 
15  Ves.  564 ;  and  the  case  of  Doe  d.  Bosnall  v.  Harvey,  4  B.  &  Cr. 
623.  I  will  venture  to  read  the  judgments  in  two  of  them  :  they  are 
Sir  William  Grant's.  In  Pearsall  v.  Simpson  he  says,  "The  only 
question  is,  whether  Richard  Stafford's  taking  for  life  was  a  condition 
precedent  to  the  cousins  of  the  testatrix  taking  the  capital.  That 
would  be  a  most  absurd  condition,  undoubtedly ;  for  there  is  no  sense 
or  reason,  making  the  right  of  her  first  cousins  depend  upon  a  fact 
totally  unconnected  with  any  intention  as  to  them.  What  was  it  to 
them  whether  Richard  Stafford  took  or  not  ?  Such  a  construction  is 
not  to  be  made  unless  absolutely  necessary.  It  is  very  different  from 
the  case  put  by  Mr.  Cooke — a  case  of  direct  condition — that  if  A 
lives  to  a  particular  period,  he  shall  take,  otherwise  he  shall  not.  It 
was  doubtful  whether  Richard  Stafford  would  live  to  become  entitled 
to  the  interest  The  testatrix,  giving  the  capital  over  after  his  death, 
recollects  that  he  may  not  live  to  take  the  interest ;  but  if  he  does,  she 
makes  his  death  the  period  at  which  her  first  cousins  are  to  take.  It 
is  not  a  condition  precedent,  but  fixing  the  period  at  which  the  legatee 
over  shall  take,  if  he  ever  takes.  The  words  will  bear  that  construc- 
tion ;  and  the  reason  of  the  thing  seems  to  require  it" 

In  Wight  V.  Leigh  he  says,  "  The  evident  intention  of  this  testatrix 
was  to  prefer  all  the  male  issue  of  somebody,  either  of  the  plaintiff 
or  of  his  first  and  other  sons,  to  the  daughter ;  but  she  has  not  given 
snch  an  interest  to  any  one  as  would  enable  male  issue  generally  to 
take ;  for  ail  that  is  given  to  the  plaintiff  is  what  amounts  in  law  to 
an  estate  for  life;  and  so  it  is  with  regard  to  the  estates  given  to  his 
first  and  other  sons.  It  is  necessary,  therefore,  in  order  to  effectuate  the 
general  intention  in  favor  of  issue  male,  to  consider  some  of  the  antece- 
dent takers  as  having,  by  implication,  such  an  estate  as  would  enable 
all  the  issue  male  to  take,  which  can  only  be  by  giving  an  estate  tail 
either  to  the  father  or  to  his  first  and  other  sons.  The  male  issue  in- 
tended must,  I  think,  be  the  male  issue  of  the  father,  not  of  the  sons. 
Nothing  is  before  mentioned  of  any  issue  male  of  the  sons,  whereas 
there  is  a  certain  description  of  male  issue  of  the  father  before  spoken 
of,  namely,  his  first  and  other  sons.  Therefore  the  failure  of  issue 
male  intended  must  be  of  issue  male  of  the  father  rather  than  of  the 
sons.  When  the  court  has  determined  what  is  the  efiect  of  the  limi- 
tation, it  is  the  duty  of  the  trustees  to  convey  accordingly ;  and  the 
construction  I  put  upon  this  will  being  that  this  is  a  limitation  to  the 
issue  male  of  the  father,  they  must  so  make  the  conveyance." 

Mr.  Dugmore,  in  the  course  of  his  learned  and  able  argument,  in 
which  he  so  strongly  recommended  the  letter  as  a  safe  and  steady 
guide,  and  warned  us  against  the  seductions  of  the  spirit^  having' 
pressed  on  us  —  or  on  me,  at  least — some  observations  made  on  an- 
other occasion,  it  may  not  be  improper  to  add,  that  I  do  not  see  any 
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reason  for  departing  from  what  I  did,  or  qualify  what  I  said,  in  BM 
V.  Luckie,  8  Hare,  301 ;  s,  c.  14  Jur.  1015,  the  case  that  he  broaght  to 
bear  on  me  particularly,  or  in  Evans  v.  Jones^  2  ColL  516.  I  agree 
certa  pro  incertis  non  reiinqnenda;  but  1  say  also,  in  obscuris  quod 
verisimilius;  and,  as  the  maxim  is,  ^^ Leges  non  ex  verbis  sed  ex  mtnie 
inielligendas ;^^  so  of  wills,  in  common  with  all  men,  I  must  acknow* 
ledge  that  there  are  many  cases,  upon  the  construction  of  documents, 
in  which  the  spirit  is  strong  enough  to  overcome  the  letter  —  cases  in 
which  it  is  impossible  for  a  reasonable  being,  on  a  careful  perusal  of 
an  instrument,  not  to  be  satisfied,  from  its  contents,  that  a  literal,  t 
strict,  or  an  ordinary  interpretation  given  to  particular  passages  would 
disappoint  and  defeat  the  intention  with  which  the  instrumeot,  read 
as  a  whole,  persuades  and  convinces  him  that  it  was  framed.  A  man 
so  convinced  is  authorized  and  bound  to  construe  the  writing  accord- 
ingly. Such  decisions  upon  controversies, — ^^Biz  scripto  et  senlentid^ 
as  Cicero  terms  them,  De  Inv.  Rhet,  lib.  2,  c.  42;  <'  Scripti  et  vobmiO' 
iisj^^  in  the  language  of  Quinctilian,  Inst  Orat,  lib.  7,  c.  6,  s.  1,  who, 
citing  the  Judicium  Curianum,  says,  ^^In  testameniis  et  ilia  acciduntj  vt 
voluntas  manifesta  sit,  scriptum  nihil  sit"  lb.,  s.  9 ;  and  adds,  ^^Id  quo- 
que,  quod  huic  contrarium  est,  accidit  nuper,  ut  esset  scripium,  quod 
appareret  scriptorem  noluisse^^  lb.,  s.  11, —  have  been,  of  course,  fre- 
quent and  familiar  when  and  wherever  justice  has  been  administered 
among  civilized  and  enlightened  men. 

This  is  a  controversy  of  that  class ;  and  although  it  may,  perhaps, 
seem  neither. necessary  nor  very  apt,  in  a  case  of  the  particular  species 
of  the  present,  to  refer  to  such  cases  as  Browne  v.  De  La£ty  4  Bro.  C 
C.  527;  Church  v.  Mundy,  12  Ves.  426;  and  BootU  v.  Bbmdell,  19 
Yes.  494 ;  1  Men  193 ;  yet  the  language  of  Jjord  Thurlow  and  Lioid 
Eldon  in  those  instances  seems  to  me  not  without  application ;  nor 
does  Lord  Eldon's  reference,  with  apparent  assent,  in  Wyfcham  v. 
Wykhamj  18  Ves.  395,  and  Wilkinson  v.  Adam,  1  V.  &  R  466,  to 
Lord  Hardwicke's  expression  in  Coryton  v.  Helyar,  2  Cox,  340.  The 
language,  as  reported  in  Wilkinson  v.  Adam,  is,  "  Necessary  implica- 
tion means  not  natural  necessity,  but  so  strong  a  probability  of  inten- 
tion that  an  intention  contrary  to  that  which  is  iniputed  to  the  testa^ 
tor  cannot  be  supposed."  The  phrases  given  in  Wykham  v.  Wykk<m 
are,  "  probable  necessity "  and  "  an  implication  so  probable  that  the 
mind  could  not  resist  it"  Mr.  Cox's  report  is  thus :  "  There  is  hardly 
any  case  where  an  implication  is  of  necessity ;  but  it  is  called  neces- 
sary, because  the  court  finds  it  so,  to  answer  the  intention  of  the  de- 
visor." Finally,  I  may  mention  the  present  Lord  Chancellor's  opinion 
in  a  recent  case  of  Hart  v.  Talk,  2  De  G.,  Mac,  &  G.  300 ;  s.  c.  ante 
p.  438 ;  and  the  authorities  there  referred  to,  where  it  was  held  that  a 
schedule,  which  was  described  by  the  word  "fourth"  in  a  testator's 
will,  had  been  so  described  by  inadvertence,  and  that  it  ought  to  be 
read  as  "fifth." 

Turner,  L.  J.  I  have  little  to  add  in  tnis  case.  The  cases 
on  the  subject  are  so  numerous,  and  the  distinctions  upon  them 
BO  subtle,  that  no  general  rule  can  be  deduced  from  them  beyond  this, 
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that  it  is  tHe  duty  of  the  court,  as  far  as  possible,  to  collect  and  carry 
out  the  intention  of  the  testator.  The  first  question  which  arises  on 
this  will  is,  whether  all  the  dispositions  of  the  estate  after  the  death 
of  Samuel  Key  were  meant  to  be  contingent  on  his  being  survived 
by  all  or  any  one  of  the  annuitants.  This  depends  upon  the  con- 
Btaruction  to  be  put  upon  the  clause,  <<  but  in  case  the  aforesaid  annui- 
tants, or  any  one  of  them,  shall  survive  the  said  Samuel  Key,  I  then 
^ve  and  bequeathe  the  aforesaid  estate  at  Ashby  Folville,  unto  the 
eldest  surviving  son  of  the  said  Samuel  Key,  charged  with  the  afore- 
said annuities ;  but  in  default  of  issue  male,  I  give  and  bequeathe  the 
above  demised  premises  unto  his  brother  Thomas  Key,  charged  in 
like  manner  with  the  aforesaid  annuities,  and  unto  his  eldest  sur- 
-viving  son  on  the  same  conditions ;  but  in  default  of  issue  male,  my 
will  is,  that  the  aforesaid  demised  premises  do  descend  unto  my 
heirs  at  law,  charged  nevertheless  with  the  above  mentioned  annui- 
ties or  out-payments."  Was  it  intended  by  this  testator  that  the 
eldest  surviving  son  of  Samuel  should  take  the  estate  only  in  the 
event  of  its  being  charged  with  the  annuities,  or  that  he  should  take 
the  estate  charged  with  the  annuities  if  they  should  be  subsisting  at 
the  death  of  Samuel  ? 

Now,  this  estate  was  the  principal  and  favorite  subject  of  the 
testatoi^s  disposition,  and  whatever  other  intention  he  may  have 
had  respecting  it,  no  one  can  doubt  that  it  was  not  his  intention 
to  die  intestate  as  to  it ;  but  if  the  eldest  surviving  son  of  Samuel 
was  to  take  the  estate  only  in  the  event  of  the  annuitants,  or 
any  one  of  them,  surviving  Samuel,  there  would  be  an  intestacy 
as  to  this  estate  beyond  the  life-interest  of  Samuel,  if,  as  the  event 
happened,  all  the  annuitants  died  in  his  lifetime.  This  would  be  a 
consequence  so  foreign  to  the  testator's  intention,  that  the  court  cer- 
tainly ought  not  to  adopt  it  if  any  other  reasonable  construction  can 
be  found ;  and  I  think  the  reasonable  and  true  construction  is,  that 
the  eldest  son  of  Samuel  was  to  take  the  estate  charged  with  the  an- 
nuities if  the  annuitants  survived  Samuel.  The  context  seems  to  me 
to  favor  this  construction.  The  testator  has  throughout  treated  these 
annuities  as  charges  on  the  successive  interests  of  the  devisees :  each 
successive  devisee  is  expressed  to  be  charged  with  the  aforesaid  an- 
nuities. In  the  clause  immediately  preceding  the  devise  to  the 
eldest  surviving  son  of  Samuel,  he  had  been  dealing  with  the  annui- 
ties, and,  as  it  seems  to  me,  considered  that  he  had  charged  them 
only  on  the  life-estate  of  Samuel,  and  therefore,  when  he  commences 
the  new  disposition  after  the  death  of  Samuel,  he  takes  up  the  an- 
nuities, and  charges  them  on  the  interest  of  the  next  devisee.  It  is 
for  this  reason  that  I  think  the  testator  has  used  the  word  <<  but," 
which  may  be  well  understood  if  referred  to  the  annuities,  but  which 
can  have  no  proper  meaning  if  referred  to  the  devise  in  favor  of 
Samuel's  son.  My  opinion  therefore  is,  that  the  ulterior  devises  are 
not  contingent  on  the   annuitants  surviving  SamueL 

We  come,  then,  to  the  material  question  in  the  cause  —  what 
estates  are  taken  by  the  devisees  ?  According  to  the  terms  of  the 
devise,  the  estate  is  to  go  to  Samuel  for  life,  then  to  the  eldest  sur- 
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ving  son  of  Samuel,  charged  with  the  anDiiities ;  but  ill  default  of 
issue  male,  to  Samuel's  brother  Thomas,  charged  in  like  manner  witti 
the  annuities,  and  to  his  eldest  surviving  son  on  the  same  conditions; 
but  in  default  of  issue  male,  to  the  testator's  heirs  at  law.  Now,  one 
thing  is  here  clear,  that  the  estate  is  to  go  over  to  Thomas  and  his 
son,  and  afterwards  to  the  heirs,  only  in  default  of  issue  male  ;  and 
we  must  therefore  consider  what  is  the  meaning  of  the  words  **  in  de- 
fault of  issue  male."  Do  they  mean  in  default  of  an  eldest  surviving 
son  of  Samuel,  or  do  they  mean  in  default  of  issue  male  of  an  eldest 
surviving  son  of  Samuel,  or  do  they  mean  in  default  of  issue  male  of 
Samuel?  The  first  constraction  of  the  words  that  they  mean  ^ in 
default  of  an  eldest  surviving  son  of  Samuel,"  was  maintained  by  the 
defendants  Jane  Key  and  Francis  Key,  who  are  the  devisees  under 
the  will  of  John,  the  eldest  son  of  Samuel,  and  ui^ed  that  John  took 
in  fee.  But  I  am  of  opinion  that  this  constraction  cannot  be  main- 
tained. To  put  that  constraction  on  the  will  would  be  to  read  the 
words  <<  in  default  of  issue  male,"  as  if  they  were  <'  in  default  of  such 
issue  male." 

It  was,  indeed,  argued,  that  when  there  was  a  gift  to  a  particolar 
description  of  issue,  and  a  gift  over  in  default  of  issue,  the  gifk  over 
was  in  all  cases  constraed  to  be  in  default  of  the  issue  particulariy 
described  ;  but  this  argument  clearly  went  too  far.  It  was  then  at- 
tempted to  class  it  with  the  cases  in  which  the  gift  over  in  default  of 
issue  has  to  be  limited  to  issue  particularly  desoribed,  and  to  brine 
the  case  within  the  rules  propounded  ;  but  it  is  obvious  that  no  gen^sQ 
rule  can  be  laid  down  upon  a  subject  in  which  the  testator's  inten- 
tion, expressed  by  the  will,  must  in  each  case  be  the  only  guide. 
Now,  if  this  testator  had  intended  the  estate  to  go  over  in  case  there 
was  no  eldest  surviving  son  of  Samuel,  why  was  the  phraseology  of 
the  will  altered  ?  Why  are  the  words  ^  in  default  of  issue  male  "  used 
instead  of  the  words  **  in  case  there  shall  be  no  eldest  surviving  son  ? 
—  the  very  form  of  expression  which  the  testator  has  used  with  refe- 
rence to  the  annuitants  in  the  introduction  of  this  very  devise.  Why 
is  the  expression  in  the  dispositive  clause  "  eldest  surviving  son,"  and 
in  the  gift  over  "  male  issue  ? "  "  Male  issue  "  is  a  technical  t^m, 
and  there  is  no  context  that  I  can  find  to  warrant  the  court  in  put- 
ting upon  it  any  other  construction  than  its  technical  construction. 
The  context  in  the  will  seems  to  me  to  favor  the  extended  rather 
than  the  restricted  meaning  of  the  words  "  male  issue ;  for  it  is  dear 
that  this  testator  preferred  the  male  branches  of  his  family ;  he  baa 
given  them  the  estate  in  preference  to  his  sister,  and  any  construction 
which  limits  the  natural  meaning  of  the  words  "  male  issue,"  would 
tend  to  defeat  the  preference  he  has  shown ;  it  would  accelerate  the 
ultimate  limitation  in  favor  of  his  heirs. 

The  second  constraction  of  the  words,  that  they  mean  ^  in  default 
of  issne  male  of  the  eldest  surviving  son  of  Samuel,"  was  contended 
for  by  the  other  defendant,  John  Reeve,  the  testator's  heir,  on  whose 
behalf  it  was  argued  that  John  took  an  estate  tail.  I  am  of  opinion 
that  this  construction  cannot  be  maintained.  The  devise  was  io 
favor  of  the  eldest  son  of  Samuel ;  and  when  the  testator  speaks  of 
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default  of  issue  male,  I  think  he  must  be  taken  to  refer  to  the  class 
of  which  the  devisee,  whom  he  has  described,  is  a  member.  My  opi- 
nion, therefore,  is,  that  the  words  <^  in  default  of  issue  male  "  mean 
<<  in  default  of  issue  male  of  Samuel ;"  and  that  the  estate  being  given 
over  only  on  the  general  failure  of  Samuel's  issue  male,  he  took  an 
estate  in  tail  male ;  and  this  estate  not  having  been  barred  by  John, 
I  think  the  plaintiff  is  entitled.  Whether  the  estate  tail  in  Samuel 
was  immediate  or  expectant  upon  an  estate  in  either  or  both  of  his 
sons,  it  is  not  necessary  to  determine ;  in  either  case  the  plaintiff  is 
entitled. 


In  re  The  Worcester  Corn  Exchange  Company  ;   Haskew's  Case, 

and  Others.^ 

January  31,  and  Febmary  9, 1853. 

Joint' Slock  Compcmies  —  Partnership  Deed —  Liability  inter  se. 

The  deed  of  partnership  by  which  a  Joint-Stock  Company  was  established,  with  a  capital  of 
4,000/.,  for  the  erection  of  a  Com  Exchange,  and  from  which  a  profit  was  expected  by 
letting  oat  stalls,  &c,  prorided  that  the  amount  of  each  share  snonld  be  5/.  The  deed 
gaye  very  extensive  powers  to  the  directors  for  raising  ovore  money  on  the  security  of  the 
property  of  die  company,  such  power  to  be  exercised  in  a  prescribed  mode ;  and  it  was 
declared  that  it  should  t>o  lawful  for  the  directors  from  time  to  time,  to  make  such  calls 
for  mone^  upon  the  shareholders,  to  defray  the  expenses  of  the  said  nndertakine,  as  they 
should  think  fit,  but  not  beyond  the  amount  for  the  time  beine  remaining  unpaid  of  their 
respective  shares.  The  directors  incurred  expenses  considerably  beyond  the  capitsd  of  the 
company,  but  did  not  raise  the  excess  in  the  modes  pointed  out  by  the  deed,  but  obtained 
money  to  defray  the  liabilities  from  several  of  the  directors.  The  company  was  ordered  to 
be  wound  up,  the  building  was  sold,  and  a  call  was  made  by  the  Master  upon  aU  the  share- 
holders to  recoup  the  parties  who  had  advanced  money :  — 

Bddf  discharging  the  call,  that  the  shareholders  itUer  se  were  not  liable  for  more  than  the  5/. 
per  share  uready  paid  up. 

SemUe^  this  was  not  a  trading  partnership,  from  which  a  power  would  be  implied  for  one 
partner  to  bind  the  others. 

Where  parties  have  stipulated  for  a  limited  liability,  and  the  managing  parties  incur  an 
expense  beyond  that  limit  itUer  se,  the  latter  have  no  right  to  call  for  indemnity. 

SembUy  if  third  parties,  knowing  the  stipulation  for  limited  liability,  enter  into  contracts  with 
the  directors,  they  cannot  set  up  unlimited  liability  against  the  body  of  shareholders. 

This  was  a  motion  by  shareholders  to  discharge  a  call  of  5/.  per 
share  upon  the  contributories  to  the  above  company.  The  motion  was 
set  down  to  be  heard  before  Sir  J.  Stuart,  V.  C,  but  at  his  request 
the  case  was  heard  before  the  Lord  Chancellor.  By  an  indenture, 
dated  the  8th  of  May,  1848,  between  the  shareholders  of  the  one  part, 
and  Robert  Hardy,  as  a  trustee,  of  the  other  part,  a  company  was 
formed  for  the  purpose  of  establishing  and  maintaining  a  corn  ex- 


1 17  Jor.  721 ;  22  Law  J.  Bep.  (n.  b.)  Chanc  593. 

Digitized  by  VjOOQ IC 


628        COURTS  OP  CHANCERY,  1853. 

In  re  The  Worcester  Cora  Exchange  Companj. 

change  in  the  city  of  Worcester,  whose  capital  was  to  consist  of 
4,000/.,  to  be  divided  into  800  shares  of  51.  each ;  the  company  to  be 
called  "  The  Worcester  Corn  Exchange  Company."  The  object  and 
business  of  the  company  was  by  the  2d  clause  declared* to  be,  to  pro- 
vide, erect,  and  build,  and  cover  and  maintain,  a  convenient  exchan^ 
in  the  city  of  Worcester,  for  the  sale  of  corn,  grain,  seeds,  flour,  malt, 
hops,  and  other  produce  of  land,  with  all  necessary  and  proper  build- 
ings, stalls,  &c,  and  to  let  such  buildings,  stalls,  standings,  6cc^  to 
farmers,  factors,  &c.,  and  other  persons  desirous  of  renting  the  same. 
Nine  persons  were  named  in  the  deed  as  directors. 

By  the  27th  clause  of  the  deed  it  was  provided  that  all  or  any  of 
the  clauses  of  the  deed  might  be  ailtered  by  resolutions  of  the  major- 
ity of  the  shareholders  at  two  extraordinary  general  meetings,  com- 
prising two  thirds  in  number  and  value  of  the  shareholders  voting  at 
such  meetings ;  and  that  they  might  increase  the  capital  to  the  ex- 
tent of  3,000/.  by  the  creation  and  sale  or  other  disposition  of  new 
shares,  or  might  diminish  the  capital  in  such  manner  and  to  such  ex- 
tent as  they  might  think  fit,  and  authorize  the  borrowing  of  money 
to  the  extent  of  2,000/. 

By  the  54th  clause  the  directors  were  to  have  the  entire  manage- 
ment of,  and  superintendence  and  control  over,  the  affairs  and  con- 
cerns of  the  company,  and  might  make  such  rules  for  that  purpose 
as  they  might  think  fit,  and  should  in  all  cases  provided  for  by  those 
presents,  act  in  strict  conformity  to  the  laws  and  regulations  thereby 
established,  or  thereafter  to  be  established  by  the  general  meetings; 
but  in  all  cases  unprovided  for  by  those  presents,  or  by  any  genial 
meeting,  it  should  be  lawful  for  the  directors  to  act  in  such  manner 
as  should  appear  to  them  best  calculated  to  promote  the  welfare  of 
the  company. 

By  the  56th  clause  the  directors  were  authorized  to  bring  actions 
or  suits,  and  to  defend  actions  or  suits,  and  they  were  to  be  indemni- 
fied out  of  the  funds  or  property  of  the  company. 

By  the  57th  clause  it  was  declared  that  it  should  be  wholly  left  to 
the  directors  to  select  a  piece  of  ground  for  the  site  of  the  building, 
and  to  purchase  or  rent  the  same,  and  to  erect  and  build  thereon  a 
new  corn  exchange,  according  to  such  plan  and  elevation  as  they 
might  think  proper,  together  with  such  other  buildings  as  might,  in 
their  opinion,  be  requisite  or  necessary  for  the  purpose  of  carrying  out 
the  object  of  the  company,  and  to  fit  up  the  same  in  such  manner  as 
they  should  think  expedient 

6y  the  60th  clause  it  was  declared,  "  that  it  shall  be  lawful  for  the 
directors  from  time  to  time  to  enter  into  and  sign  contracts  with  any 
surveyors,  builders,  or  other  persons  for  the  erecting  and  building  of 
the  exchange,  and  other  erections  and  building  hereinbefore  author- 
ized to  be  erected  and  built,  or  for  the  alteration,  enlargement,  or  re- 
pair of  the  same,  or  any  part  thereof  respectively,  or  for  fitting  up 
and  completing  the  same,  or  for  the  performance  of  any  work  to  be 
done  therein  or  thereto,  upon  such  terms  as  the  directors  shall  judge 
most  beneficial  to  the  interest  of  the  company.  That  it  shall  be  law- 
ful for  the  directors,  if  they  shall  think  it  expedient  so  to  do,  to  bor- 
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row  the  whole  or  any  part  of  the  sum  which  they  may  contract  to 
give  for  the  purchase  of  any  piece  or  parcel  of  ground  on  behalf  of 
the  company,  and  to  convey  the  land  so  purchased,  with  the  build- 
ings which  may  be  subsequently  erected  thereon,  unto  the  person  or 
persons  willing  to  lend  or  advance  the  same,  or  unto  the  vendor  or 
seller  of  such  land,  if  he  shall  be  willing  to  permit  the  purchase- 
money,  or  any  part  thereof,  to  remain  on  mortgage  thereof,  as  a 
security  for  the  repayment  of  such  money,  with  interest  for  the  same 
after  sodi  rate  as  shall  be  agreed  upon.     That  if,  at  any  time  after 
any  pieces  or  parcels  of  land  or  ground  or  other  property  shall  have 
been  purchased  or  taken,  any  sum  or  sums  of  money  shall  be  wanted 
for  the  purpose  of  erecting,  building,  completing,  enlarging,  or  alter- 
ing the  exchange  and  other  buildings  hereinbefore  authorized  to  be 
erected,  built,  enlarged,  or  altered,  or  any  of  them,  or  any  part  thereof, 
or  for  any  other  purposes  of  the  company,  it  shall  be  lawful  for  the 
directors,  if  they  shall  think  it  expedient  so  to  do,  instead  of  raising 
the  same  by  calling  for  any  further  instalment,  under  the  authority 
hereinafter  contained,  to  borrow  and  take  up  the  same  at  interest 
from  any  person  or  persons  who  may  be  willing  to  lend  or  advance 
the  same,  and  to  give  such  security  for  the  payment  thereof,  either 
by  mortgage  of  afi  or  any  of  the  land,  exchange,  and  other  buildings 
or  other  property  of  the  company,  or  by  a  bill  or  bills  of  exchange, 
accepted  by  one  or  more  of  the  directors  of  the  company,  either  in- 
dividually, or  for  or  on  behalf  of  the  company,  or  in  any  other  way 
which  the  directors  may  think  fit ;  and  the  funds  shall  in  all  cases  be 
liable  for  the  payment  of  the  money  so  borrowed,  and  the  interest 
thereof,  and  shall  and  may  be  applied  by  the  directors  in  discharge 
and  satisfaction  of  the  same ;  and  the  directors  who  may  join  in  any 
such  mortgage  or  security,  or  give  or  accept  any  such  bill  of  ex- 
change, shall  be  indemnified  from  all  liability  in  respect  thereof :  pro- 
vided always,  that  in  case  the  directors  shall  think  it  expedient  to 
borrow  any  such  sum  or  sums  as  aforesaid  in  the  name  and  on  the 
behalf  of  the  company,  they  shall  at  the  next  general  meeting  (if  the 
same  shall  be  held  within  the  space  of  six  calendar   months  next 
thereafter,  and  if  not,  then  at  a  special  general  meeting  to  be  called 
for  such  purpose  within  the  said  space  of  six  calendar  months)  report 
to  such  meeting  the  sum  or  sums  which  shall  be  so  borrowed,  and 
the  security  which  shall  have  been  given  for  the  same,  and  the  reasons 
which  shall  have  induced  the  directors  to  pursue  such  a  course :  pro- 
vided further,  that  the  sum  and  sums  of  money  which  may  be  borrowed 
and  taken  up  at  interest  by  the  directors  in  the  name  of,  or  on  behalf 
and  for  the  purposes  of,  the  company,  under  the  authority  of  this 
provision,  shall  not  (including  such  part  of  the  purchase-money,  if 
any,  as  may  remain  on  the  security  of  the  premises)  at  any  one  time 
exceed  in  the  whole  the  sum  of  2,000/." 

By  the  70th  clause  it  was  declared  to  be  lawful  for  the  directors  to 
contract  any  debt  or  debts  that  might  by  them  be  considered  neces- 
sary, such  debt  or  debts  not  to  exceed  in  the  aggregate  the  sum  of 

By  the  94th  clause  it  was  declared  that  the  directors  and  oth«r  offi- 
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cers  of  the  company  should  be  indemnified  and  saved  harmless,  out 
of  the  fands  of  the  company,  from  all  charges,  costs,  losses,  &c  whidi 
they  or  any  of  them  might  incur  or  sustain  in  or  about  the  execution 
of  their  respective  offices  or  trusts,  by  reason  of  any  action,  suit,  or 
proceeding  at  law  or  in  equity  which  migbt  be  commenced  or  defended 
by  them,  or  in  their  names,  except  such  costs,  &c.,  as  might  be  incurred 
through  their  own  wilful  neglect  or  default 

By  the  116th  clause  it  was  declared  that  it  should  be  lawful  for  the 
directors  from  time  to  time  to  make  such  calls  for  money  upon  the 
shareholders,  to  defray  the  expenses  of,  or  otherwise  to  carry  on,  the 
said  undertaking,  as  they  shall  think  fit,  but  not  beyond  the  amouot 
for  the  time  being  remaining  unpaid  of  theur  respective  shares. 

By  clause  117  no  call  was  to  exceed  2L  10s.  per  share,  and  two 
calendar  months  at  least  to  be  between  the  calls,  of  which  twenty-one 
days'  notice  was  to  be  given.  The  company  was  completely  regis- 
tered, the  building  was  proceeded  with,  and  the  whole  amount  of  5L 
per  share  called  up  and  paid ;  but,  from  one  cause  or  another,  the  ex- 
penses of  the  building  proved  much  more  considerable  than  the  sub- 
scribed-for  capital,  4,000/. ;  in  fact,  the  liabilities  in  respect  of  the 
building,  and  for  which  the  durectors  had  made  themselves  responsible, 
amounted  to  upwards  of  7,000/.  This  excess  over  the  4,000/.  sub- 
scribed capital  was  not  raised  by  the  directors  in  any  of  the  modes 
pointed  out  by  the  deed  for  increasing  the  capital,  although  they  at- 
tempted to  raise  it  by  doubling  the  number  of  the  proprietors'  shares ; 
but,  this  was  not  agreed  to.  But,  in  fact,  the  deficiency  was  raised 
partly  by  a  loan  from  the  bankers  of  the  company,  one  of  whom  was 
a  director,  and  partly  from  the  other  directors  of  the  company.  The 
undertaking  ultimately  turned  out  a  failure,  chiefly  in  consequence  of 
the  establishment  of  an  opposition  Corn  Exchange,  and  the  company 
was  ordered  to  be  wound  up  under  the  Joint-stock  Companies  Wind- 
ing-up Acts. 

Upon  the  accounts  being  gone  into  before  the  Master,  it  appeared 
that,  although  the  building  had  been  sold  for  1,700/.,  it  would  require 
the  further  sum  of  2,354/.  10^.  to  be  raised  to  recompense  those  share- 
holders, being  directors,  who  had  advanced  money  over  and  above 
what  they  were  liable  for  in  respect  of  their  shares,  and  to  pay  certain 
other  debts  which  were  owing.  The  Master  accordingly  made  a  call 
of  5/.  per  share  upon  all  the  shareholders,  representing  in  the  whole 
554  shares.  The  parties  now  moving  to  discharge  that  call  as  against 
them  were  mere  shareholders  who  had  in  no  manner  interfered  with 
the  concern,  further  than  as  having  subscribed  the  deed  as  such,  and 
paid  up  their  calls. 

PF.  r.  S,  Daniel  and  Selwyn^  in  support  of  the  motion  to  discharge 
the  call,  contended,  that  by  the  terms  of  the  deed  of  partnership  the 
shareholders  were,  inter  5e,  not  liable  to  pay  more  than  the  5/.  per  share ; 
and  that  the  directors,  by  their  acts,  could  not  make  the  general  share- 
holders liable  to  contribute,  unless  they  strictly  pursued  the  mode 
pointed  out  by  the  deed  of  settlement  for  raising  the  money;  and  that, 
in  fact,  all  the  debts  that  were  now  due  were  in  respect  of  loans  from 
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persons  cognizant  of  the  terms  of  the  deed  of  settlement  They 
cited  HalUUv.  Dowdall,  16  Jur,  462 ;  s.  c.  9  Eng.  Rep.  347 ;  RickeUs 
V.  BemieU,  4  C.  B.  686 ;  and  Burmister  v.  Norris^  6  Exch.  796 ;  s.  c. 
8  'Ens.  Rep.  487.  They  said  that  they  could  not  properly  raise  this 
question  upon  being  placed  upon  the  list  of  contributories,  as  share- 
holders might  be  placed  on  the  list  of  contributories  as  possibly  liable 
to  creditors ;  but  that  the  present  question  was,  whether  they  were 
liable  itUer  se. 

Glasse  and  T.  Smythe^  contra,  commented  upon  the  several  clauses 
of  the  deed  of  settlement,  and  the  very  extensive  powers  that  were 

§iven  to  the  directors ;  and  contended  that  they  had  a  ri^ht  to  be  in« 
emnified  by  their  fellow-shareholders,  when  they,  the  directors,  had 
in  all  respects  acted  bond  fide ;  that  they  were  authorized  by  the  deed 
to  enter  into  contracts  on  behalf  of  the  company,  and  that  the  chief 
deficiency  arose  from  their  having  entered  into  a  contract  for  the  build- 
ing of  the  fabric  for  2,000i,  when  it  unfortunately  turned  out,  in  con- 
sequence of  the  defect  of  the  foundation,  that  the  extra  expenses 
were  very  considerable ;  that  it  was  not  suggested  by  the  other  side 
that  any  expenditure  was  incuned  which  was  not  strictly  expended 
in  endeavoring  to  establish  the  business  of  the  company.  They  re- 
ferred to  the  case  of  StraffotCs  Executors^  16  Jur.  435 ;  s.  c.  10  Eng. 
Rep.  275. 

Daniel^  in  reply. 

February  9.  Lord  Chancellor,  (Lord  Cranworth.J  This  is  a 
distressing  case,  because  a  heavy  loss  must  fall  upon  an  innocent  per- 
son. There  has  been  no  fraud  or  mismanagement  Certain  persons 
enter  into  a  speculation  for  erecting  a  building,  which  has  turned  out 
a  total  failure,  and  the  question  is,  upon  whom  the  loss  is  to  fall. 
Applying  to  this  contract  the  ordinary  principles  of  a  court  of  equity, 
let  us  see  what  are  the  liabilities  incurred.  As  between  the  share- 
holders and  directors,  the  liabilities  must  be  governed  by  the  effect  of 
the  deed.  The  shareholders  say  that  all  their  liabilities  are  5^  a  share, 
which  sum  they  have  fully  paid  up.  On  the  part  of  the  durectors  it 
is  contended,  that  as  they  have  spent  more  than  5/.  per  share,  they 
are  now  entitled  to  call  upon  each  shareholder  to  pay  another  5/.  per 
share.  Without  doubt  the  directors  have  expended  such  a  sum  of 
money  as  will  render  a  further  subscription  necessary.  Are  the  share- 
holders who  are  not  directors  liable  to  pay  the  amount?  I  am  of 
opinion  that  they  are  not. 

First,  how  stands  the  matter  as  between  the  directors  and  the  share- 
holders ?  The  deed  stipulates,  in  the  strictest  way,  that  each  share- 
holder shedl  pay  5/.,  and  no  more ;  that  it  shall  be  lawful  for  the 
directors  to  make  such  calls,  but  not  beyond  the  amount  for  the  time 
being  remaining  unpaid ;  and  there  is  a  covenant  by  the  shareholders 
to  pay  that  sum.  Now,  supposing  there  was  nothing  else,  the  clear 
meaning  of  the  shareholders  paying  51.  a  share,  if  it  stood  upon  this 
clause  only,  would  be,  that  they  should  pay  5/.,  and  no  more.    But 
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Mr.  Smythe  went  throngh  many  of  the  clauses,  as  showing  that  that 
was  not  the  meaning  of  the  parties ;  he  said,  that  though  there  was 
that  stipulation,  yet,  contrasting  this  clause  with  the  others,  it  would 
appear  that  such  a  limitation  was  not  contemplated  by  thie  parties. 
In  my  opinion  he  has  failed  in  establishing  that  propositioD,  because 
all  the  clauses  must  be  read  with  reference  to  the  liability  into  whidi 
the  parties  agreed  to  enter.  When  it  is  stipulated  that  they  should 
enter  into  a  contract,  it  must  be  taken  that  the  funds  were  limited  to 
4,000/.  Though  it  is  not  said  so  in  terms,  that  was  evidendy  the 
meaning  of  the  deed.  It  can  hardly  be  supposed  that  tliey  were  to 
have  the  power  of  increasing  their  capital  to  an  unlimited  extent 
Now,  the  clause  giving  them  power  to  borrow  money  means,  that  if 
before  they  got  in  the  calls  they  wanted  to  borrow  money,  power  waa 
given  to  them  to  do  so.  Again :  power  was  given  to  them  to  begin 
before  the  whole  of  the  shares  were  taken  up. 

The  same  observation  will  apply  to  all  those  cases  to  which  my 
attention  has  been  called,  namely,  that  they  must  all  be  read  witk 
reference  to  the  substance  of  the  contract,  which  confines  the  liap 
bility  of  members  to  5/.  a  share.  As  far  as  the  parties  themselves  are 
concerned,  there  is  nothing  to  compel  any  person  to  pay  more  than 
5/.  a  share ;  and  as  between  the  directors  and  other  shareholders, 
there  is  no  right  to  call  for  any  thing  more.  But  that  reasooing  does 
not  necessarily  apply  to  a  claim  made,  not  under  the  deed  between 
the  shareholders  and  directors,  but  between  the  company  and  a  tiiird 
person ;  and  Mr.  Smythe  said  there  were  outstanding  creditors,  that 
the  bankers  were  creditors  for  money  lent,  and  that  there  were  also 
smaller  sums,  which  stood  upon  a  different  footing.  But  the  money 
raised  by  the  sale  was  more  than  enough  to  satisfy  these  credit(»8. 
It  is  not,  however,  necessary  to  decide  what  I  am  now  going  to  state, 
because  the  bankers  had  a  clear  notice  of  the  stipulation  in  the  deed, 
and  consequently  it  does  not  lie  in  their  mouth  to  say  that  they  are 
not  affected  by  the  provisions  of  the  deed,  and  therefore  can  make  an 
unlimited  claim  against  the  company.  Even  if  that  had  not  been  so, 
I  strongly  incline  to  think  that  there  was  no  liability  to  third  persons 
beyond  what  the  deed  authorized  the  directors  to  incur. 

Let  us  investigate  this  subject.  If  I  am  one  of  a  trading  partner- 
ship, and  I  stipulate  that  this  shall  not  make  me  liable  to  more  than 
1,000/.,  I  am  nevertheless  responsible,  as  regards  third  persons,  to  my 
last  farthing.  Why  is  that  ?  It  depends  upon  the  doctrine  of  the 
law  of  merchants,  by  which  each  partner  constitutes  the  other  part- 
ners his  agents ;  and  a  third  person  has  nothing  to  do  with  the  rights 
of  the  partners  inter  se  ;  and  it  is  upon  the  maxim,  <<  Qui  sentit  com- 
modum  sentire  debet  et  onus!^  Now,  suppose  there  was  no  deed 
here,  but  three  or  four  people  agree  together  to  build  a  church,  house, 
&c.,  and  the  three  say  to  one,  ^^  it  does  not  suit  us  to  superintend  the 
works :  you  undertake  this,  but  we  only  authorize  you  to  pledge  our 
credit  to  the  extent  of  10,000/. ; "  and  the  one  chooses  to  enter  into  a 
contract  far  beyond  that  amount  In  a  trading  concern,  such  a  contract 
would  be  binding  upon  all,  but  not  in  an  ordinary  transaction  not 
connected  with  trade.     And  this  is  not  a  trading  partnership,  though 
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when  the  building  was  completed  they  meant  to  use  it  for  the  pur- 
pose  of  profit  There  is  no  ordinary  course  of  dealing  in  building  a 
house,  even  though  there  may  be  such  a  trade  as  that  of  a  builder. 
I  do  not  think,  as  at  present  advised,  that  there  is  any  liability  of  the 
shareholders,  even  though  the  creditors  had  no  notice  that  their  lia- 
bility was  limited  by  deed  ;  but  there  is  no  necessity  in  this  case  to 
decide  that  point,  because,  even  if  it  was  a  trade,  the  persons  contract- 
ing with  the  directors  have  notice  of  the  limit 

Neither  was  there  any  subsequent  ratification ;  all  the  mischief  had 
been  incurred  before  the  general  meeting  of  1849,  and  nothing  oc- 
curred at  that  meeting  to  alter  the  liability  of  the  parties.  Where 
parties  have  stipulated  for  a  limited  liability,  and  the  managing  par- 
ties incur  an  expense  beyond  that  limit  inter  se,  the  latter  have  no 
right  to  call  for  indemnity.  If  the  managers  enter  into  contracts  with 
other  persons,  aiid  those  persons  have  notice  of  the  stipulation  for  a 
limited  liability,  they  cannot  set  up  an  unlimited  liability  against  the 
body  of  shareholders.  Even  if  this  were  a  trading  concern,  the  mem* 
bers  not  directors  would  not  be  liable  beyond  the  amount  of  5/.  a 
share  ;  and  I  further  express  a  strong  opinion  that  this  is  not  a  trad- 
ing concern ;  therefore,  upon  the  ordinary  principles  of  law,  the  direc- 
tors had  no  power  to  bind  the  shareholders  beyond  the  amount  stipu- 
lated. The  order  of  the  Master  must  be  discharged,  but  without  costs. 
The  ofBcial  manager  will  have  his  costs  out  of  the  estate. 


In  re  Vines  and  Hobbs.^ 

July  30,  November  5  and  25,  and  December  8,  1852. 

Taxation  against  Executor  of  Deceased  Soldier — Special  drcum* 

lances  —  Delay. 

Where  the  bills  of  costs  of  a  solicitor  who  had  acted  professionally  for  a  testator,  and  after- 
wards for  his  executors,  (of  whom  the  solicitor  was  himself  the  chief  acting  one,)  were 
delivered  and  paid  in  the  solicitor's  lifetime,  the  conrt,  (in  the  absence  of  proof  of  any  im- 
position or  overchaiige,)  refused  to  order  delivery  and  taxation  of  the  bills  as  against  the 
executor  of  the  solicitor,  upon  a  petition  presented  under  stat  6  &  7  Vict  c.  73,  for  that 
purpose,  twelve  years  after  the  death  of  the  solicitor,  and  twenty  years  after  the  solicitor 
had  ceased  to  act  professionally  for  the  executors  of  the  testator. 

Where  more  than  ten  years  had  elapsed  from  the  delivery  and  payment  of  a  solicitor's  bills 
of  costs  for  professional  business  done  for  the  executors  of  a  testator,  the  circumstances 
that  the  chiefacting  executor  was  the  father  of  the  solicitor,  and  that  the  payment  of  some 
of  the  bills  had  b^n  made  by  a  credit  given  to  the  son  by  the  father  in  certain  accounts 
subsisting  between  them,  were  — 

Edd^  not  to  constitute  special  circumstances,  enabling  the  conrt  to  order  the  deliveiy  and 
taxation  of  the  bills,  upon  a  petition  presented  after  that  interval,  under  stat  6  &  7  Yict 
c.  73,  s.  41. 


1 17  Jut.  798. 
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The  facts  of  the  case  are  fully  stated  in  the  jadgment  of  tlie  coiDrt, 
as  delivered  by  Lord  Cranworth. 

F.  Kelly,  S.  G.,  FoUetty  Q.  C,  JI  V.  Priofj  Selwyn,  and  Morris^ 
appeared  for  the  different  parties.   • 

Cranworth,  L.  J.  This  was  a  petition  of  appeal  presented  by 
Edward  Vines  and  William  Hobbs,  two  gentlemen  carrying  on  busi- 
ness in  partnership  as  solicitors  at  Reading,  against  an  order  of  the 
Master  of  the  Rolls,  dated  the  11th  June,  lS52,  which  is  as  fol- 
lows :  —  It  was  made  in  the  matter  of  Edward  Vines  and  William 
Hobbs,  and  upon  the  petition  of  Mrs.  Anne  Shackel,  and  his  Honor 
was  pleased  to  order  that  Edward  Vines,  the  son,  as  executor  of 
Edward  Vines,  the  father,  in  the  petition  named,  and  also  in  bis  own 
right,  and  the  said  Edward  Vines  and  William  Hobbs,  as  sncb  co- 
partners, as  in  the  petition  mentioned,  do,  on  or  before  the  30th  Sep- 
tember next,  deliver  to  the  petitioner,  Anne  Shackel,  ail  bills  of  all 
such  fees  and  disbursements  as  the  said  Edward  Vines,  as  such  exe- 
cutor as  aforesaid,  and  in  his  own  right,  and  the  said  Edward  Vines 
and  William  Hobbs,  as  such  copartners  as  aforesaid,  claim  to  be 
due  from  Thomas  Newell,  deceased,  or  from  William  Shackel,  Ed- 
ward Vines,  James  Pither,  and  Mary  Newell,  his  executors  and  exe- 
cutrix  in  the  petition  named,  or  from  the  survivors  or  survivor  of 
them,  from  the  year  1811,  to  the  year  1848,  inclusive,  and  that  it  be 
refetred  to  the  Taxing  Master  of  this  court,  to  whom  the  taxation  of 
costs  under  an  order  (it  should  have  been  the  two  orders)  made  m 
this  matter,  dated  the  2d  of  October,  1851,  has  been  referred,  to  tax 
and  settle  the  said  bills  ;  and  it  is  ordered  that  the  said  petitioner  and 
also  the  said  Edward  Vines  and  William  Hobbs  do  produce  before  the 
said  Master,  upon  oath,  as  he  shall  direct,  all  books,  papers,  and 
writings  in  their  custody  or  power,  respectively,  relating  to  the  said 
bills,  or  any  of  the  items  or  charges  therein,  and  with  all  the  usual 
directions.  Then  it  was  ordered  that  the  Master  was  to  tax  the  peti- 
tioner her  costs,  and  ascertain  the  balance,  and  also  take  an  account 
of  the  same,  and  the  balance  was  ordered  to  be  paid  whichever  way 
it  should  turn  out  to  be. 

The  circumstances  which  gave  rise  to  the  orders,  and  the  petition 
which  now  came  on  before  us,  are  the  following :  —  In  the  year  1811, 
Mr.  Vines,  (hereafter  designated  Mr.  Vines,  sen.,)  who  was  the  father 
of  the  petitioner,  the  present  Mr.  Vines,  acted  as  the  solicitor  of  Mr. 
Thomas  Newell,  and  so  continued  to  act  up  to  the  year  1816,  when 
Mr.  Newell  died,  having  by  his  will  appointed  Mr.  Vines,  sen.,  Mr. 
Shackel,  a  gentleman  named  Pither,  and  his  widow,  Mary  Newell, 
to  be  his  executors  and  executrix.  They  all  proved  his  will,  and  Mr. 
Vines,  sen.,  after  the  death  of  his  client,  Mr.  Newell,  continued  to 
act  as  solicitor  of  his  co-executors  in  matters  relating  to  the  af&irs 
of  the  deceased.  He  so  acted  up  to  the  year  1831,  when  he  relin- 
quished business  in  favor  of  his  son,  the  present  Mr.  Vines,  who  from 
that  time  acted  as  the  solicitor  of  the  executors.  Mr.  Pither  died  in 
1836 ;  Mr.  Vines,  sen.,  who  was  the  chief  acting  executor,  died  in 
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the  month  of  January,  1841 ;  and  Mrs.  Newell,  the  testator's  widow 
and  executrix,  in  the  month  of  July  following;  whereby  Mr.  Shackel 
became  the  sole  surviving  executor  of  Thomas  Newell.  In  1842, 
Mr.  Vines,  who  was  sole  executor  of  his  father,  entered  into  partner- 
ship with  William  Hobbs,  which  has  ever  since  continued ;  and  from 
the  time  of  the  formation  of  this  partnership,  Messrs.  Vines  &  Hobbs 
acted  as  solicitors  fpr  William  Shackel,  the  sole  surviving  executor 
of  Thomas  Newell.  Mr.  William  Shackel  died  intestate  in  the 
monrth  of  June,  1850,  and  his  widow,  Anne  Shackel,  afterwards  took 
out  letters  of  administration,  and  became  his  personal  representative. 
On  the  2d  of  October,  1851,  Mrs.  Shackel  obtained  the  usual  order 
of  course,  at  the  Rolls,  for  delivery  by  Mr.  Vines  of  a  bill  of  all  such 
fees  and  disbursements  as  he  claimed  to  be  due  to  him  from  her ;  and 
the  same  day  she  obtained  a  similar  order  for  delivery  and  taxation 
of  all  such  fees  and  disbursements  as  Messrs.  Vines  &  Hobbs  claimed 
to  be  due  to  them,  and  for  taxation  thereof. 

In  obedience  to  this  latter  order,  Messrs.  Vines  &  Hobbs,  on  the 
4th  November,  1851,  delivered  to  Messrs.  Shackel  four  bills  of  costs 
for  business  done  by  them  for  her  late  husband,  three  of  them  being 
for  business  done  in  various  causes  and  matters  in  and  aftpr  the  year 
1848,  and  the  fourth  being  a  smaU  bill,  under  19/.,  for  business  done, 
principally  in  the  year  1845,  in  reference  to  the  executorship  of  Mrs. 
Newell,  who  had  died  in  1841.     No  separate  bill  was  made  by  Mr. 
Vines  alone,  he  not  claiming  any  thing  to  be  due  to  him  separately. 
Mrs.  Shackel  was  not  satisfied  with  the  four  bills  so  delivered.     She 
considered  she  was  entitled  to  have  all  the  bills  of  costs  for  the  busi- 
ness done  for  Mr.  Newell  in  his  lifetime,  and  for  his  executors  subse- 
quently to  his  death,  delivered  and  taxed ;  and  she  presented  a  peti- 
tion to  the  Master  of  the  Rolls,  praying  for  an  order  to  that  effect ; 
and  on  the  hearing  of  that  petition,  his  Honor  made  the  order  now 
appealed  from.     It  is  clear  that  the  order,  as  drawn  up,  does  not  ex- 
press what  was  intended  by  the  Master  of  the  Rolb.     It  merely  orders 
tiie  delivery  of  all  bills  of  costs  now  claimed  by  Messrs.  Vines  & 
Hobbs  to  be  due  to  them,  or  by  Mr.  Vines  to  be  due  to  him  as  execu- 
tor of  his  father  or  in  his  own  right,  from  Thomas  Newell,  deceased, 
and  his  executors,  with  directions  for  taxation  and  payment  of  these 
bills.     In  fact,  there  are  no  such  bills,  except  the  four  bills  delivered 
under  the  order  of  the  2d  October,  1851 ;  for  Messrs.  Vines  &  Hobbs 
contend  that  all  other  bills  have,  either  by  specific  payment,  or  by 
duty  authorized  application  of  money  belonging  to  Thomas  Newell 
in  his  lifetime,  or  forming  part  of  the  estate  after  his  death,  been 
fully  satisfied  and  discharged.     The  order,  therefore,  as  drawn  up,  is 
obviously  inoperative,  and  could  not  have  been  what  the  petitioner, 
Mrs.  Shackel,  desired  to  obtain,  or  what  the  Master  of  the  Rolls  meant 
to  direct 

The  question  is  now  brought  before  us  by  way  of  appeal,  and  with 
additional  evidence  besides  that  which  was  laid  before  the  Master  of 
the  Rolls,  so  that  what  we  have  to  decide  is,  not  what  order  should 
have  been  made  at  the  Rolls,  but  what  order  we  ought  now  to  make 
on  all  the  evidence  before  us.     The  bills  of  which  taxation  is  sought 
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relate  to  several  distinct  periods  of  time  —  first,  there  are  the  bills  of 
costs  which  became  due  from  Mr.  Newell  to  Mr.  Vines,  sen.;  se- 
condly, the  bills  that  became  due  from  Mr.  Newell's  executors  to  BIr. 
Vines,  sen.,  from  the  death  of  Mr.  Newell,  in  1816,  up  to  the  year 
1831,  when  Mr.  Vines,  sen.,  ceased  to  act  as  solicitor;  thirdly,  the 
bills  which  became  due  from  the  executors  to  the  present  Mr.  Vines, 
during  the  life  of  his  father ;  and,  fourthly,  the  bills  which  have  be- 
come due  from  the  executors,  first  to  Mr.  Vines  alone,  and  then  to 
Messrs.  Vines  &  Hobbs,  from  the  death  of  Mr.  Vines,  sen.,  other  than 
the  bills  abready  delivered.  With  respect  to  the  first  two  sets  of  bills, 
those  which  became  due  to'  Mr.  Vines,  sen.,  first  from  Mr.  Newell 
himself  and  afterwards  from  his  executors,  it  is  to  be  observed,  that 
the  jurisdiction  in  this  case,  if  there  is  any  jurisdiction,  must  rest 
wholly  on  the  statute  of  the  6  &  7  Vict  c  73,  s.  37.  The  relief 
sought  is  not  relief  asked  in  any  cause  pending  in  the  court,  nor 
relief  asked  against  any  person  by  reckon  of  his  being  an  officer  of 
the  court;  the  relief  is  asked  against  the  executor  of  a  deceased 
solicitor;  and  though  it  happens  in  this  case  that  the  executor  is 
himself  a  solicitor,  yet  that  is  obviously  an  accident  which  cannot 
found  any  jurisdiction  against  him.  The  right  of  the  court  to  inter- 
fere, therefore,  depends  solely  upon  the  statute. 

Now,  it  was  distinctly  decided,  that  under  the  former  statute  of  the 
2  Geo.  2,  c.  23,  there  was  no  power  to  order  taxation  against  the  ex- 
ecutor of  a  solicitor ;  and  in  Maddeford  v.  Austwick^  3  My.  &  C.  423, 
Lord  Cottenham  points  out  the  difficulty,  not  to  say  impossibility, 
of  giving  this  summary  relief  against  an  executor,  with  a  due  regard 
to  the  rights  of  other  creditors.  Under  the  new  statute,  however, 
(commonly  called  Lord  Langdale's  Act,)  the  right  is  expressly  given 
against  the  executor  of  a  solicitor ;  and,  assuming  the  statute  to  apply 
to  the  executor  of  a  solicitor  who  had  died  before  the  passing  of  the 
act,  what  we  have  to  decide  is,  whether  this  is  a  case  in  which  we 
ought  to  put  the  provisions  of  the  statute  into  operation.  We  think 
not  This  is  not  a  case  in  which  any  thing  is  claimed  by  or  on  be- 
half of  the  representative  of  Mr.  Vines,  sen. ;  on  the  contrary,  it  is 
admitted  by  his  executors  that  all  his  demands  were  fully  settled  in 
his  lifetime.  He  has  now  been  dead  nearly  twelve  years,  and  has 
ceased  to  act  as  solicitor  for  above  twenty  yesurs ;  and,  in  addition  to 
all  this,  there  has  been  a  decree  in  a  suit  instituted  for  the  purpose 
of  administering  the  estate  of  Mr.  Newell,  in  which  the  executor  of 
Mr.  Vines,  sen.,  has  or  might  have  been  called  on  to  account  for  all 
sums  of  money  paid  to  or  retained  by  him  out  of  the  assets  of  Mr. 
Newell,  in  discharge  of  his  bill  of  costs.  Under  these  circumstanoes, 
in  the  absence  of  all  proof  of  imposition  or  overcharge,  we  do  not 
feel  that  we  should  be  warranted  in  ordering  the  delivery  or  taxation 
of  the  bills  of  costs  of  Mr.  Vines,  sen.,  on  the  present  petition.  Oar 
only  jurisdiction  as  to  these  bills  is  that  founded  on  that  statute,  and 
no  8ui£cient  case  is  made  to  justify  us  in  its  exercise. 

The  next  class  of  bills  consists  of  those  which  became  ^ue  to  the 
present  Mr.  Vines  from  the  year  1831  up  to  the  death  of  his  father  in 
1841.     Mr.  Vines  objects  to  any  order  calling  on  him  to  deliver  these  ' 
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bills,  or  to  submit  to  a  taxation  of  them,  on  the  ground  that  they  were 
all  regularly  delivered  to  his  father,  the  then  acting  executor,  and  after 
such  delivery  were  from  time  to  time  regularly  paid.  The  evidence 
on  this  subject,  part  of  which  was  not  before  the  Master  of  the  Rolls, 
appears  to  us  to  establish  the  truth  of  what  is  so  insisted  on  by  Mr. 
vines.  Mr.  John  Clacey,  who  has  been  a  clerk  in  the  oflSce,  first 
of  Mr.  Vines  the  father,  then  of  Mr.  Vines  the  son,  and,  since  1842, 
of  Messrs.  Vines  &  Hobbs,  for  a  period  altogether  of  considerably 
more  than  half  a  centurjr,  says  that  all  the  bills  of  costs  of  Mr.  Vines 
the  son,  during  the  lifetime  of  his  father,  were  paid  by  the  father,  or 
allowed  in  account,  and  stamped  receijfts  were  given  by  him  on  each 
settlement ;  and  in  a  farther  affidavit  made  by  the  same  gentleman, 
together  with  Mr.  Vines,  and  Joseph  Vines,  who  was  formerly  a  clerk 
in  the  office,  it  is  expressly  stated  that  every  such  bill,  before  the  same 
M^as  paid  or  allowed  in  account,  was  duly  made  out  and  delivered  to 
Mr.  Vines  the  father.  This  is  not  contradicted,  nor,  indeed,  could  it 
be,  for  the  bills  in  question,  or  most  of  them,  have  been  produced  as 
exhibits,  with  the  receipts  annexed ;  so  that  what  we  have  to  decide 
is,  whether  a  case  is  made  warranting  us  in  ordering  the  taxation  of 
bills  thus  long  ago  delivered  and  paid.  We  think  no  case  has  been 
made  justifying  such  an  order. 

The  statutable  authority  for  ordering  the  delivery  and  taxation  of  a 
solicitor's  bill  is  to  be  found  in  the  37th  section  of  the  6  and  7  Vict 
c.  73,  and  the  provisions  of  that  section  seem  confined  to  the  case  of 
biUs  not  already  paid ;  but  then  by  section  41  it  is  enacted,  that  pay- 
ment shall  not  preclude  the  court  from  referring  a  bill  for  taxation, 
if  special  circumstances  shall  seem  to  require  it,  provided  the  applica- 
tion for  such  reference  be  made  within  twelve  calendar  months  after 
payment.  Now,  here  the  application  has  not  been  made  until  more 
than  ten  years  after  the  last  of  such  payments,  and  no  reason  has 
been  given  for  the  delay,  except  such  as  suggest  themselves  from  the 
relation  in  which  the  solicitor  stood  to  the  acting  executor.  This  is 
certainly  not  enough  to  justify  us  in  acting  on  this  position,  upon 
which  we  have  no  jurisdiction,  so  far  as  relates  to  this  class  of  bills, 
except  that  derived  from  the  statute;  for  it  is  not  suggested  that, 
during  the  period  now  in  question,  Mr.  Vines  possessed  any  part  of 
the  testator's  assets,  or  became  accountable  to  the  executors.  We  do 
not  forget  the  expression  in  Clacey's  affidavits,  that  the  bills  in  the 
lifetime  of  Edward  Vines  the  father  were  all  paid  or  allowed  in  ac- 
count But  this  does  not  vary  the  case.  The  bills  were  all  properly 
made  out  and  delivered.  I  have  stated  that  specific  receipts  were 
given  on  each  settlement  Under  these  circumstances,  whether  each 
bill  was  discharged  by  a  specific  payment,  or  by  a  credit  given  to  the 
son  by  the  father  in  any  accounts  subsisting  between  them,  is  not 
materiaL  In  either  case  there  was  payment  of  the  definite  ascer- 
tained amount  of  the  bill.  The  mode  of  making  the  payment  was 
mere  matter  of  arrangement  between  the  father  and  the  son. 

The  only  remaining  bills  are  those,  first  of  Mr.  Vines,  and  after- 
wards of  Messrs.  Vines  &  Hobbs,  for  the  period  subsequent  to  the 
death  of  Mr.  Vines  the  father.  There  is  no  statement  that  these  bills 
VOL.  XIX.  64 
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were  ever  delivered  to  the  parties  chargeable.  Clacey,  indeed,  says, 
in  reference  to  some  of  them,  that  they  were  duly  made  out  accoid- 
ing  to  the  custom  of  Messrs.  Vines  &  Hobbs's  office ;  but  there  is  do 
evidence  that  when  so  made  out  they  were  ever  delivered  to  Mr. 
Shackel,  the  surviving  executor ;  so  that  he  might,  if  he  had  minded 
so  to  do,  have  submitted  them  to  the  consideration  of  others.  Con- 
siderable sums  of  money  were  from  time  to  time  paid  to  Messrs.  Vines 
&  Hobbs  on  account  of  their  bills  of  costs.  Clacey  says  that  Mr.  Vines, 
after  his  father's  decease,  received  and  paid  various  sums  on  behalf 
of  the  surviving  executor.  The  fair  inference  from  the  whole  evidence 
seems  to  us  to  be,  that  after  the  death  of  the  elder  Mr.  Vines  there 
never  was  any  regular  settlement  of  the  bill  of  costs,  though  the  soli- 
citors from  time  to  time,  ^ith  the  assent  of  Mr.  Shackel,  the  executor, 
retained  money  in  liquidation  of  their  account 

We  do  not  forget  that  Mr.  Shackel  is  said  to  have  sworn,  as  io 
some  of  the  bills,  that  he  had  paid  them ;  but  considering  that  there 
is  no  proof  of  their  having  been  delivered,  we  do  not  think  that  this 
payment  is  shown  to  have  been  more  than  a  retention  by  the  solici- 
tors, or  by  Mr.  Vines,  of  money  for  which  he  was  bound  to  account 
to  the  estate.  We  are,  therelore,  of  opinion  that  Mrs.  Shackel  b 
entitled  to  have  an  order  for  delivery  and  taxation  of  all^bills  of  cosIb 
for  business  done  subsequently  to  the  death  of  Mr.  Vines  the  father, 
on  the  ground  that  there  never  has  been  a  delivery  or  payment  of 
those  bilb. 

An  objection  which  W^  not,  but  might  perhaps  have  been  efiectu- 
ally  made  at  the  Rolls,  to  the  petition  in  this  case,  has  been  avoided 
before  us,  by  the  appearance  upon  it  of  the  personal  representative 
of  Thomas  Newell,  and  the  submission  and  undertaking  which  that 
personal  representative,  by  Mr.  Selwyn,  his  counsel,  has  made  and 
entered  into.  The  order,  therefore,  which  we  shall  make  will  be  as 
follows: — That  George  William  Newell,  the  personal  representative 
of  Thomas  Newell,  deceased,  appearing  by  his  counsel,  and  the  said 
petitioner,  Anne  Shackel,  undertaking  that  they,  or  one  of  them,  will 
pay  to  Edward  Vines  and  William  Hobbs,  or  one  of  them,  what,  if 
any  thing,  shall  be  found  due  to  them  upon  the  taxation  and  accounts 
hereinafter  directed,  let  the  said  Edward  Vines  deliver  to  the  said 
Anne  Shackel  his  bill  of  costs  for  all  business  done  by  him  alone  sub- 
sequent to  the  death  of  his  father,  for  or  on  account  of  the  said  Wil- 
liam Shackel  and  Mary  Newell,  or  otherwise  for  or  on  account  of  the 
estate  of  Thomas  Newell,  deceased,  (I  put  that  in  because  Mrs.  Newell 
lived  a  few  months  afterwards ) ;  and  let  the  said  Edward  Vines  and 
William  Hobbs  in  the  like  manner  deliver  to  the  said  Anne  Shackel 
their  bill  of  costs  for  all  business  done  by  them  for  or  on  account  of. 
the  estate  of  the  said  William  Shackel,  deceased,  or  otherwise  for  or 
on  account  of  the  estate  of  the  said  Thomas  Newell,  other  than  the 
business  comprised  in  the  four  bills  of  costs  already  delivered. 

Discharge  the  three  orders  made  by  the  Master  of  the  Rolls,  and 
let  the  four  bills  already  delivered,  and  the  bills  to  be  delivered  under 
this  order,  be  referred  to  the  Taxing  Master  for  taxation,  with  all  usual 
directions,  save  that  the  costs  of  taxation  are  to  be  reserved.    Let  the 
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Master  take  an  account  of  all  sums  of  money  paid  to,  or  possessed 
or  received  by,  the  said  Edward  Vines  and  William  Hobbs,  or  either 
of  them,  since  the  decease  of  the  said  Edward  Vines  the  father,  in  or 
to-wards  the  discharge  of  the  said  bills  or  any  of  them,  or  otherwise 
from  or  on  account  of  the  said  William  Shackel,  deceased,  and  the 
estate  of  the  said  Thomas  Newell ;  and  in  taking  such  account,  let 
the  Master  make  to  the  said  Edward  Vines  and  William  Hobbs  all 
just  allowances ;  and  let  the  Master  ascertain  what,  on  taking  the 
said  accounts,  is  due  to  or  from  the  said  Edward  Vines  and  William 
Hobbs,  or  either  of  them ;  and  in  case  he  shall  find  any  balance  due 
from  them,  or  either  of  them,  let  the  same  be  paid  to  the  said  Anne 
Shackel  by  the  person  or  persons  from  whom  the  same  shall  be  found 
due.  Reserve  the  question  of  the  costs  of  the  taxation,  and  of  the 
petition  to  the  Master  of  the  Rolls,  and  of  this  petition,  and  of  the 
several  orders  already  made,  until  after  the  taxation  shall  have  been 
made.     Liberty  to  apply. 


The  Attorney-General  v.  The  Sheffield  Gas  Consumers^  Com- 
pany.^ 

Febraary  16, 1853. 

Nuisance  y  public  and  private —  Equity  Jurisdiction* 

A  gas  companj  was  incorporated  by  act  of  parliament  for  the  purpose  of  supplying  the  town 
of  S.  with  gas.  Some  years  afterwards  another  company  was  formed,  and  registered  under 
the  Joint-Stock  Companies  Registration  Act,  for  a  like  purpose,  and  commenced  opening 
up  the  streets  and  highways  of  S.  to  lay  down  their  pipes,  &c.,  some  of  the  inhabitants  ap- 
proTine;  and  some  disapproving  of  the  works.  Upon  an  information  and  bill  by  the  incor- 
porated company,  this  court  (Sir  J.  L.  Knight  Bruce,  L.  J.,  dissentienUy)  refused  an  injnnc* 
tion  to  restrain  the  new  company  from  continuing  their  works,  the  nuisance  or  damage 
being  trivial. 

The  principle  upon  which  this  court  interferes  by  injunction,  in  cases  both  of  public  and 
private  nuisance,  is  the  inadequacy  of  the  remedy  at  common  law ;  and  it  is  on  the  ground 
of  injury  to  property  that  this  jurisdiction  rests. —  Per  Sir  G.  J.  Turner,  L.  J. 

Time  is  an  ingredient  which  is  to  be  considered  in  determining  a  question  of  injunction^ 
although  the  application  be  on  behalf  of  the  Attomey-GeneraL—  Per  Sir  6.  J.  Turner,  L.  J. 

Slight  infringements  of  rights  in  respect  of  land,  by  a  laree  company  of  persons,  ought  to  be 
watched  with  a  careful  eye.  and  repressed  with  a  strict  hand  by  a  court  of  equity,  where  it 
can  exercise  jurisdiction.  -^  Per  Sir  J.  L.  Knight  Bruce,  L.  J. 

This  case  was  set  down  to  be  argued  before  the  full  court  upon  a 
motion  for  an  injunction,  and  the  cause  was  set  down  to  be  beard  at 
the  same  time.  The  injunction  asked  was,  "  that  the  above-named 
defendants,  The  Sheffield  Gras  Consumers'  Company,  their  workmen, 
servants,  and  agents,  may  be  restrained  by  the  order  and  injunction 
of  this  court  from  laying  down  any  gas  mains  or  pipes,  or  other  works, 
in  or  under  the  streets  or  highways  of  the  borough  of  Sheffield,  or 
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any  of  them ;  and  from  breaking  up  or  disturbing  for  that  purpose 
the  road  or  pavement  of  the  said  streets  or  highways,  or  any  of  them ; 
and  from  doing  any  other  act  whereby  the  passage  of  her  Majesty's 
subjects  along  the  said  streets  or  highways,  or  any  of  them,  shall  be  in 
any  respect  obstructed  or  rendered  less  safe  or  convenient,  or  whereby 
the  gas  mains  or  pipes,  or  other  works  of  the  said  plaintiffs,  may  be 
in  any  way  injured  or  damaged,  until  the  further  order  of  the  court," 
&c.  The  facte  of  the  case  were  shortly  these :  In  1818  a  company 
was  incorporated  by  statute  for  lighting  Sheffield  with  gas,  having  the 
ordinary  powers  of  opening  up  the  streete  and  highways  for  the  pur- 
pose of  laying  down  and  repairing  their  mains  and  pipes.  In  1835, 
a  second  company  obtained  an  act  of  parliament  incorporating  them 
also  into  a  company  to  supply  gas  to  the  inhabitante  of  Sheffield, 
with  like  powers  to  open  up  the  streete,  &c  In  1844  these  two  com- 
panies were  amalgamated  into  one  by  act  of  parliament,  under  the 
style  of  "  The  Sheffield  United  Qas-light  Company."  A  large  num- 
ber of  the  inhabitante  of  Sheffield,  feeling  that  they  were  now  in  the 
hands  of  a  monopoly,  and  that  the  public  had  in  many  cases  a  reason 
to  complain  of  the  conduct  of  the  company,  called  a  public  meeting, 
and  formed  another  company  for  the  purpose  of  supplying  the  inha- 
bitante of  Sheffield  with  gas  at  a  moderate  price.  In  18^9  this  new 
company,  under  the  style  of  "  The  Sheffield  G^as  Consumers'  Com- 
pany," was  provisionally  registered,  and  was  completely  re^stered  in 
February,  1852.  The  capital  of  this  company  was  to  consist  of  60,000/1, 
in  12,000  shares  of  5/.  each.  There  were  upwards  of  2,000  proprie- 
tors of  this  company,  holding  10,000  shares,  and  out  of  these  2,000, 
1,500  were  consumers  of  gas  in  Sheffield,  and  resident  rate-payos. 
Prior  to  the  formation  of  this  new  company,  the  town  council  had  it 
in  contemplation  to  apply  to  parliament  for  an  act  to  enable  the  cor- 
poration to  make  and  sell  their  own  gas;  but  upon  this  company 
being  formed,  the  cor[>oration  called  a  public  meeting,  which  was  nu- 
merously attended,  and  at  which  the  mayor  of  the  borough  presided, 
at  which  the  following  resolution  was  passed :  ^*  That  inasmuch  as 
the  consumers  have  established  a  company  themselves  to  carry  out 
the  desired  objecte,  it  was  entitled  to  support  from  all  the  inhabitants 
of  Sheffield."  The  board  of  highways  of  Sheffield  (constituted  un- 
der the  Highways  Act,  5  &  6  Will.  4,  c.  50)  also  approved  of  the 
undertaking,  anci  gave  permission  to  the  new  company  to  lay  down 
their  mains,  &c,  in  the  public  streete.  The  company  were  about  to 
commence  operations,  and  thereupon  the  old  company  filed  their  bill 
for  a  perpetual  injunction  to  restrain  the  new  company  from  breaking 
up  the  streete  or  damaging  the  mains  and  pipes  of  the  plaintiffs,  which 
it  was  alleged  they  must  do  to  a  very  great  extent.  The  plaintifis 
moved  for  an  injunction  before  Sir  G.  J.  Turner,  late  Vice-Chancellor, 
and  on  the  24th  May,  1852,  his  Honor  delivered  judgment,  refusing 
the  motion.^     After  this  judgment  was  delivered  the  Attorney- Gene- 


1  Sir  G.  J.  Turner,  Y.  C.    My  opinion  is,  that  the  plaintifis  have  not  made  oat  a 
sufficient  case  to  call  on  the  court  for  an  injunction  to  the  extent  prayed  by  this  WL 
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ral  iTiras  made  a  party,  and  the  bill  was  tarned  into  an  information  and 
bill*     The  case  made  thereby  was  precisely  the  same  as  before,  except 


The  scope  and  object  (^  the  injunction  which  is  prayed  for  by  this  bill  is  to  prevent 
anticipated  mischief  which  will  arise  to  the  plaintiffs,  the  Sheffield  United  Gas  Cdmpany, 
by  the  works  of  the  Sheffield  Gas  Consumers'  Company.  The  works  of  the  new  com- 
pany have  not  yet  been  proceeded  with,  and  that  application  is  made  for  an  injunction 
to  restrain  them  from  proceeding,  and  thereby  stopping  altogether  Uie  works  of  the 
Sheffield  Gas  Consumers'  Company. 

Kow,  I  take  it  to  be  pexfectly  clear,  that  it  is  the  duty  of  this  court,  before  it  in- 
terferes by  injunction  in  a  case  of  this  deseription,  to  be  perfectly  satisfied  that  irrepa- 
rable injury  will  be  the  necessary  consequence  of  the  act  about  to  be  done  by  the 
defendants,  because  the  foundation  of  the  jurisdiction  of  this  court  in  cases  of  this 
description  is  the  equitable  remed^f  superadcfed  to  the  legal  remedy.  There  is  by  law 
a  remedy  dyen  for  uiy  injury  which  may  be  done  to  the  plaintifi^  by  the  defendants, 
and  when  Uiis  court  is  called  on  to  interfere,  it  is  on  the  nround  that  the  remedy  which 
the  law  gives  is  insufficient  It  is  clear,  therefore,  that  Sie  court,  in  cases  of  this  de- 
scription, oufht  to  be  perfoctly  satisfied,  not  merely,  as  it  has  been  put  in  argument  on 
the  part  of  tiae  plaintafis,  that  injury  will  be  done,  but  that  that  injury  will  be  of  a  na- 
ture and  description  which  will  not  be  adequately  compensated  by  damages  at  law. 

Now,  in  order  to  test  this  question,  suppose  that  the  works  of  the  defendants  had 
been  in  operation,  and  it  appeared  that  casual  injury  had  from  time  to  time  been  done 
by  them  to  the  plaintiff  company,  and  that  an  apphcation  had  then  been  made  to  this 
court  for  an  injunction  to  restram  the  defendants  from  proceeding  with  their  works  on 
the  ground  of  the  injury  which  those  works  had  done  to  the  works  of  the  plaintiffs, 
even  in  that  state  of  circumstances  it  would  require  a  yery  strong  case  to  induce  thiff 
court  to  interfere  before  there  had  been  a  trial  at  law  establishing  the  right  of  the 
plaintiffs  to  damages  against  the  defendants  for  the  injury  which  had  been  done.  It 
must,  I  i^prehend,  be  a  case  of  continual  and  recurring  injur}',  fully  and  clearly  es- 
taUbhed,  which  would  induce  this  court  to  superadd  its  equitable  remedy  to  the  le^ 
remedy  which  the  parties  haye  for  injury  done  to  thenu  I  think,  therefore,  it  is  m- 
cumbenton  the  plaintiffs  to  make  out  tnat  the  necessary  consequence  of  the  acts  about 
to  be  done  by  tne  defendants  would  be  an  injury  of  tnat  nature  which  this  court  will 
interfere  to  preyent  if  the  acts  had  actually  been  done.  . 

Now,  how  does  the  evidence  stand  in  this  case  ?  I  think  there  are  at  least  twenty 
witnesses  who  state,  on  the  part  of  the  defendants,  that  these  works  can  be  done  by 
them  without  creating  any  injur]^,  except,  as  it  is  said  in  the  affidavit  of  Mr.  Clegg,  trivial 
or  temporaipr  injury,  creating  trivial  or  temporary  damap;e.  Now,  if  there  be  trivial  or 
temporary  injury,  creating  temporary  damaffe,  an  application  to  this  court  for  an  in- 
junction, founded  only  upon  that  injury,  could  certainty  not  be  entertained ;  therefore, 
the  i^fidavits  of  Mr.  Clegg  and  the  other  witnesses,  in  the  same  terms,  are  very  decisive, 
in  my  view  of  the  case,  asainst  the  granting  oi  this  injunction.  I  think  it  is  the  duty 
of  the  court  to  take  care  that  these  injunctions,  which  are,  in  truth,  injunctions  founded 
on  trespass,  be  not  extended  beyond  what  the^  have  hitherto  been.  The  court,  I  think, 
has  gone  quite  fiir  enough  in  granting  injunctions,  in  cases  of  trespass,  upon  the  ground 
of  irreparable  injury,  and  I  think  that  these  injunctions  should  not  be  extended  to  cases 
where  there  is  mere  trivial  or  temporary  dami^  I  have  myself  known  injunctions  of 
this  description  upon  trespass  applied  for,  and  refused  on  the  express  ground  that  the 
injury  was  not  of  that  nature  which  would  induce  a  court  of  equity  to  interfere. 

Now,  it  is  said,  and  it  is  true,  tiiat  this  case  in  some  respects  differs  from  the  other 
cases  which  have  been  before  the  court,  because  the  defendants  in  this  case  have  no 
legal  foundation  for  the  acts  they  are  about  to  do ;  but  I  think  that  the  answer  to  that 
argument  is  this — that  the  parties  who  are  complaining  of  the  acts  to  be  done  are  not 
the  parties  who  have  the  legal  right  to  controvert  that  question.  If  the  parties  who 
had  the  ownership  of  the  adjoining  soil  were  applying  to  this  court  for  the  injunction, 
on  the  ffround  that  these  defendants  wei«  disturbing  their  soil,  that  would  be  another 
and  di^rent  question.  So,  if  the  Attorney-General  were  coming  here,  on  the  ground 
of  public  rights,  to  restrain  these  parties  from  taking  up  the  highways,  I  can  conceive 
that  would  be  also  a  case  of  a  totally  different  description.  But  here  the  application 
is,  in  truth,  no  more  thAn  this — the  plaintiffs  in  this  case  have  an  easement  in  the  soU, 
64* 
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that  it  was  alleged,  that  if  the  defendants  were  allowed  to  proceed 
with  their  works,  there  would  be  a  public  injury,  amoonting  to  a 
public  nuisance,  committed,  and  that  this  would  be  continuously  re- 
curring. The  motion  for  the  injunction  was  then  renewed  before  Sk 
6.  J.  Turner,  late  Vice-Chancellor,  on  the  3d  August,  1852,  when  his 
Honor  again  refused  the  motion.  On  the  6th  August,  1852,  the  mo- 
tion was  renewed,  by  way  of  appeal,  before  the  Lords  Justices,  wbea 
their  lordships  refused  the  motion,  without  prejudice  to  any  question, 
and  reserved  the  costs.  In  October,  1852,  the  defendants  commenced 
their  works  by  opening  up  the  streets  and  laying  their  -pipes.  Under 
these  circumstances  the  plaintiffs  again  moved  for  the  injunction  be- 
fore the  Liords  Justices,  and  by  consent  the  cause  was  brought  on  for 
hearing  at  the  same  time,  upon  affidavits ;  but  in  consequence  of  their 
lordships  differing  in  opinion,  the  case  was  now  set  down  before  the 
full  court,  to  be  argued  by  one  counsel  on  each  side.  There  were  nu- 
merous affidavits  on  each  side,  altogether  conflicting,  as  to  the  probable 
damage  likely  to  arise  to  the  plaintiffs'  works,  some  witnesses  stating 
that  the  works  of  the  defendants  could  not  be  proceeded  with  without 
causing  very  considerable  and  constantly  recurring  damage  to  the 
works  of  the  plaintiffs,  and  other  witnesses  stating  that  the  damage 

and  they  are  appl^ring  on  the  ground,  not  of  any  public  right  or  priTate  right  in  the 
soil  which  belongs  to  them,  but  upon  the  ground  of  injury  done  to  them ;  and  by  dias 
case,  and  that  case  alone,  can  they  entitle  themselres  to  relie£ 

Now,  it  is  said  that  great  injury  will  be  done  to  this  company,  in  the  first  place,  be- 
cause it  is  said  it  will  to  a  great  expense,  on  account  of  the  necessity  of  their  watdnng 
the  proceedings  and  works  of  the  new  company.  Now,  no  doubt  they  must  incur  that 
expense,  and  no  doubt  they  must  be  subject  to  some  inconyenience,  as  eyerybody  who 
establishes  a  ereat  work  must  necessarily  be,  of  watching  for  the  pnrpoee  of  preventing 
injury  being  done ;  but  in  doing  that  they  are  only  watching  for  tneir  own  interests, 
and  1  cannot  interpose  the  extreme  power  of  this  court  by  injunction  on  the  gromid 
that  they  will  incur  expense  in  protecting  the  works  which  they  themselyes  haye  cre- 
ated. 

Then,  again,  jgreat  injury  is  stated  to  be  likely  to  occur  from  the  loss  of  gas,  and 
from  the  necessity  of  taking  up  and  laying  down  the  streets,  and  the  danu^e  which 
there  must  be  done  to  the  water-pipes;  and  the  answer  to  that  is,  diat  this  iniury  may 
turn  out  to  be  of  such  a  description  that  they  may  hereafter  call  tbr  ^e  interference  of 
the  court;  but  to  interfere  on  the  ground  that  there  will  bean  injury,  without  knowing 
the  nature  and  extent  of  that  injury  —  and  upon  these  affidavits  the  nature  and  ex- 
tent of  that  injury  is  stated  to  be  only  trivial  and  temporary — I  think  it  will  be  car- 
ryino:  the  power  of  the  court  beyond  what  it  has  been  considered  to  have  been  canied, 
and  oeyond  what,  in  my  opinion,  it  ousht  to  be  carried. 

Now,  with  reference  to  the  observations  which  have  been  made  on  the  l^al  right  to 
break  up  the  j^und,  I  think  the  answer  to  that  is,  that  that  is  a  ground  for  interference 
on  the  part  of  the  ])ublic ;  but  the  parties  are  coming  here,  as  it  appears  to  me,  on  tibe 

Sound  of  private  right;  and  with  regard  to  the  grounds  put  by  Sir  W.  P.  Wood,  of 
e  interference  of  this  court  in  these  cases,  I  apprehend  tiie  court  generally,  in  these 
cases,  does  not  universally  interfere  until  the  right  has  been  established  at  law.  The 
court  does  not  interfere  until  there  has  been  a  ridit  tried  at  law,  if  there  be  any  legil 
question  in  dispute.  [Sir  W,  P.  Wood.  There  is  no  legal  question  here.]  I  am  qmte 
aware  of  that ;  and  the  way  that  bears  upon  the  argument  is  this — you  aro  calling  on 
me  to  interfere  on  the  ^und  of  a  question  that  cannot  be  tried  at  law,  I  should  say  I 
would  not  interfere  until  it  had  been  tried  at  law.  Upon  lUl  these  ffrounds,  and  the 
view  I  have  of  this  case,  I  am  of  opinion,  without  saying  in  the  least  degree  that  tbeie 
may  not  be  ultimately  a  case  to  call  for  the  interference  of  this  court,^iat  I  must  le- 
frise  this  motion  with  costs. 
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VT-hich  was  likely  to  arise  to  the  plfidntiffs'  works  would  be  very  trifling, 
and  of  a  temporary  character,  and  such  as  could  easily  be  compen- 
6a.ted  for. 

itoft,  (with  him  Amphlett  and  Overendj  of  the  common-law  bar,) 
for  the  plaintiffs. 

W.  T.  S.  Daniel^  (with  him  T.  H.  Terrell^  and  Logie^)  for  the  de- 
fendants. 

The  following  pases  were  cited :  Haines-  v.  TaploTy  10  Beav.  7S ; 
s.  c.  11  Jut.  73;  Rex  v.  Tindall,  6  Ad.  &  El.  143;  The  Attorney- 
General  v.  Forbes,  2  My.  &  C.  123;  The  Attorney- General  v.  Nichol^ 
16  Ves.  338;  The  Attorney- General  \.  Cleaver,  13  Ves.  211;  Wyn- 
Stanley  v.  Lee,  2  Swanst.  333;  The  Rochdale  Canal  Company  v.  King, 
2  Sim.,  N."S.,  78;  s.  c.  7  Eng.  Rep.  208;  The  Attorney- General  v. 
The  London  and  South-  Western  Railway  Company,  3  De  G.  &  S.  439 ; 
JOng*  V.  Russell,  6  East  427 ;  and  a  case  before  Lord  Truro,  C,  The 
Chartered  Gas  Company  v.  TTie  Central  Gas  Company,  cited  from  the 
Gzs  Journal.  The  Gas-works  Clauses  (1847)  Act,  10  &  11  Vict. 
c.  15,  and  the  Highways  Act,  5  &  6  Will.  4,  c.  50,  were  also  referred 
to. 

Roll,  in  reply.  There  is  no  doubt  whatever  that  the  conduct  of 
the  defendants  in  tearing  up  the  streets  for  the  purpose  of  their  works 
is  illegal.  The  question  is,  what  is  the  nature  of  the  wrong  that  they 
are  committing  ?  Is  it  a  mere  trespass  or  private  nuisance,  or  is  it 
a  public  nuisance  ?  I  admit  that  this  court  cannot  interfere  by  in- 
junction in  every  case  of  trespass  or  of  private  nuisance :  it  is  for  the 
court,  in  each  case  of  that  description,  to  consider  the  extent  and 
effect  of  the  trespass  or  of  the  private  nuisance,  and  triviality  of  the 
damage  may  be  an  answer  to  the  motion ;  but  it  is  different  where 
the  crown  is  proceeding  against  a  public  nuisance ;  and  the  case  of 
Rex  v.  Tindall,  cited  by  the  other  side,  proves  that  triviality  cannot 
affect  the  question  of  public  nuisance ;  neither  can  the  circumstance 
of  the  nuisance  being  temporary.  And  when  once  it  is  established 
to  be  a  public  nuisance,  the  court  is  bound  to  consider  the  nuisance 
as  certain,  frequent  in  its  recurrence,  and  serious.  The  case  of  Rex  v. 
Tindall  is  no  authority  for  the  defendants'  acts :  there  is  no  such  jus- 
tification in  the  present  case  as  there  was  in  that  case :  there  there 
existed  a  necessity  of  committing  one  of  two  nuisances ;  here  there 
is  no  such  necessity. 

Turner,  L.  J.  The  first  question  that  seems  to  be  of  importance 
in  this  case  is  the  general  principle  on  which  this  court  interferes  in 
cases  of  this  description ;  and  I  take  that  principle  to  be*the  inade- 
quacy of  the  remedy  which  the  common  law  gives  in  cases  of  nui- 
sance. That  was  distinctly  laid  down  by  Lord  Eldon  in  The  Attor- 
ney-General v.  iVtcAo/,16  Ves.  338.  Lord  Eldon  there  says,  "The 
foundation  of  this  jurisdiction,  interfering  by  injunction,  is  that  head 
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of  mischief  alluded  to  by  Lord  Hardwicke,  1  Dick.  164  —  that  sort 
of  material  injury  to  the  comfort  of  the  existence  of  those  who  dwell 
in  the  neighboring  houses,  requiring  the  application  of  a  power  to 
prevent  as  well  as  remedy  an  evil,  for  which  damages  more  or  less 

would  be  given  in  an  action  at  law The  question  is,  wbe&er 

the  effect  is  such  an  obstruction  as  the  party  has  no  right  to  erect,  and 
cannot  erect,  without  those  mischievous  consequences,  which,  npon 
equitable  principles,  should  be  not  only  compensated  by  damages,  but 
prevented  by  injunction."  It  is  clear,  therefore,  that  Lord  Eldoo's 
opinion  in  that  case  refers  the  jurisdiction  of  the  court  to  the  extent 
of  the  injury,  and  to  the  preventive  power  of  this  coi^rt  as  superior  to  a 
remedy  which  can  be  obtained  at  law  for  any  injury  which  may  be 
done. 

Now,  it  was  said  that  that  doctrine  might  be  applicable  to  the  case 
of  a  private  nuisance,  but  not  to  one  of  a  public  character.  That  ar- 
gument is  enforced  thus :  it  is  said,  if  the  injury  be  trifling —  if  the 
inconvenience  be  trifling — it  will  not  be  a  nuisance  at  law,  aiKl  there- 
fore that  the  interference  of  this  court  must  take  place  whenever  it  is 
a  nuisance  at  law,  because  the  very  fact  of  its  being  a  nuisance  at 
law  imports  that  the  injury  is  great,  and  the  inconvenience  consequent 
But,  looking  at  the  principles  on  which  this  court  interferes,  there 
cannot  be  any  sound  distinction  between  the  case  of  a  private  and 
the  case  of  a  public  nuisance.  It  is  not  on  the  ground  of  any  crimi- 
nal of&nce  committed,  or  for  the  purpose  of  giving  a  better  remedy 
in  such  cases,  that  this  court  is  or  can  be  called  on  to  interfere ;  but 
it  is  on  the  ground  of  injury  to  property  that  the  jurisdiction  of  this 
court  may  rest  And  taking  it  to  be  on  the  ground  of  injury  to  pro- 
perty, the  only  distinction  which  seems  to  me  to  exist  between  a  pub- 
lic and  a  private  nuisance  is  this,  that  in  the  case  of  the  one  it  is  injury 
to  individual  property,  and  in  the  other  to  the  property  of  the  puUie 
at  large.  The  same  principle,  therefore,  must  guide  the  interference 
of  the  court  in  both  cases,  and  that  principle  is  this  —  whether  the 
extent  of  the  damage  and  of  the  injury  be  such  as  that  the  law  will 
not  afford  an  adequate  and  sufficient  remedy ;  and  that  principle  ap- 
plies to  the  present  case. 

In  the  case  of  specific  performance,  the  jurisdiction  of  this  court 
is  founded  on  the  inadequacy  of  the  remedy  at  law.  In  cases  of  spe- 
cific performance  of  covenants,  this  court  will  only  perform  those  in 
which  the  performance  of  the  covenant  is  essential.  So  in  the  case 
of  trespass,  and  so  I  take  it  to  be  in  the  cases  of  nuisance.  The 
question,  therefore  is,  whether  this  is  a  case  in  which  the  remedy  at 
law  is  so  inadequate  that  the  court  ought  to  interfere,  having  regard 
to  the  legal  remedy  and  right  of  interest  of  the  parties,  and  the  con- 
sequences of  its  interference. 

Now,  this  case  is  of  a  mixed  character,  partly  of  public  and  partly 
of  private  injury,  and  in  considering  it  I  think  it  is  important  to  sepa- 
rate the  two  questions  of  public  and  private  injury.  The  injury  to 
the  public  arises  from  their  interest  in  the  streets  of  Sheffield,  and  it 
is  said  that  these  streets  will  be  materially  impeded  by  the  laying 
down  of  the  pipes  of  this  company,  and  by  the  continual  taking  up 
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of  those  pipes,  which  will  be  necessary  for  the  purpose  of  .repairing 
them  when  they  have  once  been  laid  down.  As  to  laying  down  the 
pipes,  that  is  a  case  of  mere  temporary  inconvenience ;  for  when  the 
pipes  are  laid  down,  the  work  which  has  been  done  is  entirely  com- 
pleted —  it  is  done  once  for  all ;  and  if  the  court  is  to  interfere  on  the 
ground  that  it  will  be  an  inconvenience  arising  from  the  laying  down 
of  these  pipes,  which  will  occasion  a  temporary  obstruction  for  two 
or  three  days,  I  am  at  a  loss  to  see  how  the  interference  of  this  court 
could  be  withheld  in  the  case  fwhich  has  been  put  in  the  course  of 
the  argument)  of  boards  erected  in  the  public  streets  where  houses  are 
under  repair,  or  in  the  case  of  making  cellars  in  the  public  streets,  or 
in  the  case  of  obstructing  the  pavements  of  the  public  streets  by  de- 
positing goods  on  them.  All  these  are  nuisances  in  a  greater  or 
less  degree ;  and  if  the  court  is  to  interfere  on  the  ground  that  the 
pavement  of  the  streets  of  Sheffield  will  be  taken  up  for  two  days 
for  the  purpose  of  laying  down  pipes,  this  court,  it  seems  to 
me,  will  be  equally  bound  to  interfere  in  the  cases  to  which  I  have 
referred. 

And  with  reference  to  what  has  been  said  as  to  the  continual  tak- 
ing up  of  the  pavement  which  would  be  consequent  on  these  pipes 
being  laid  down,  it  is  true  that  there  may  be,  and  probably  will  be, 
some  inconvenience  resulting  from  that,  but  it  is  an  inconvenience 
which  will  not  affect  the  general  body  of  the  inhabitants  of  Sheffield ; 
it  is  an  inconvenience  which  occurs  from  time  to  time,  to  a  much  less 
degree  than  is  anticipated  by  the  parties.  The  difference  between 
that  and  the  case  as  it  now  stands  is,  that  that  inconvenience  will  be 
temporary,  applying  only  to  a  particular  part  of  the  town,  not  affect- 
ing the  general  body  of  the  inhabitants  to  any  extent  which  will  ren- 
der it  inconvenient  No\^  it  is  not  to  be  left  out  of  consideration,  in 
determining  this  question,  that  to  some  extent  the  law  has  provided  a 
remedy  in  respect  of  these  inconveniences.  There  is  some  remedy 
under  the  Highways  Act,  and  there  are  boards  of  surveyors,  having 
control  over  the  streets,  who  concur  in  these  measures  being  taken ; 
and  as  to  any  injury  which  any  private  individual  may  sustain,  the 
law  is  open  to  him  by  an  action  on  the  case. 

With  reference  to  the  second  head  of  the  argument,  as  to  a  private 
nuisance,  it  was  said  that  there  would  be  a  great  injury  to  individuals 
by  reason  of  the  defendants,  on  laying  down  their  pipes,  acquiring  an 
easement  in  that  property  which  belongs  to  individuals.  But  this 
seems  to  me  to  be  a  private  injury  to  each  individual,  and  not  a  nui- 
sance to  all  the  individuals ;  and  if  treated  as  a  private  injury  to  each 
individual,  I  think  it  is  not  a  case  in  which  this  court  will  interfere ; 
because,  if  considered  as  a  case  of  a  nuisance  to  private  individuals, 
it  is  an  injury  of  which  some  will  probably  approve  and  others  op- 
pose. It  is  evident,  from  the  defendants  in  the  present  case,  that  there 
are  many  of  the  parties,  inhabitants  of  Sheffield,  who  would  be,  and 
are,  no  doubt,  willing  and  desirous  that  these  pipes  should  be  laid 
down  before  their  houses,  although  others  might  be  desirous  that  it 
should  not  be  done.  It  cannot,  therefore,  be  brought  in  as  a  common 
injury  to  all. 
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Now,  something  has  been  said  of  the  danger  of  the  public  peace 
which  raay  arise  from  the  non-interference  of  this  court ;  but  I  think 
that  this  court  cannot  suppose  that  there  is  an  inadequacy  of  the  citU 
power  to  preserve  the  public  peace.  If  the  plaintifis  leave  the  defend- 
ants aMne,  the  probability  is,  that  there  will  be  no  disturbance  at  all; 
but  they  say  they  are  justified  in  disturbing  them,  for  that  is  the  only 
means  by  which  they  can  prevent  those  alleged  acts  from  being  done ; 
but  I  think  they  cannot  come  to  this  court  and  say  that  the  inadequacy 
of  the  law  gives  them  a  right  to  do  the  acts  which  occasion  a  breach 
of  the  peace,  for  it  would  apply  to  any  case  of  an  illegal  act  —  to  any 
nuisance  of  trespass,  however  trivial ;  for  each  and  every  one  of  these 
nuisances  and  trespasses  might,  in  the  result,  lead  to  a  breach  of  the 
public  peace.  On  the  question  of  delay,  I  quite  agree  in  what  fell  from 
Lord  Eldon  in  the  case  of  The  Attorney- Oenerai  v.  Johnsonj  2  Wih. 
87.  He  distinctly  states  his  opinion,  that  time  is  a  question  which  is 
to  be  considered  in  determining  a  question  of  injunction,  though  the 
application  be  on  behalf  of  the  Attorney-General  I  think^  therefore, 
the  case  fails,  so  far  as  the  public  is  concerned. 

The  question  then  remains  on  the  private  rights  of  the  plaintii&. 
What  is  the  injury  to  the  plaintiffs  in  their  character  of  a  joint-stock 
company,  a  company  incorporated  by  act  of  parliament,  beyond  that 
which  the  public  sustain  ?  It  is  said  that  there  is  damage  to  their 
pipes.  If  there  be  any  damage,  there  is  a  remedy  for  them  in  an 
action  on  the  case  for  any  damage  which  their  pipes  may  sustain; 
and  I  think  that  there  is  great  weight  in  the  argument  which  has 
been  used  on  the  part  of  the  defendants,  that  these  plaintiffs,  having 
acquired  a  right  to  lay  their  pipes,  are  in  truth  seeking,  through  the 
medium  of  that  right,  a  higher  and  better  right  —  a  right  to  preclude 
others  from  laying  their  pipes  down.  But  I  do  not  think  that  there  it 
any  case  of  damage  established  which  is  sutncient  to  justify  the  inter- 
ference of  this  court  on  the  ground  of  private  nuisance ;  and  I  have 
been  throughout  this  case  very  much  struck  with  the  great  strength 
of  the  affidavits  which  were  made  on  the  first  application,  as  to  the 
anticipated  nuisances,  the  enormous'inconveniences  which  were  then 
anticipated  as  likely  to  result  to  the  plaintiffs  from  the  defendants 
being  permitted  to  lay  down  their  pipes  at  all,  and  what,  in  my 
opinion,  is  the  very  different  aspect  of  the  case  on  the  affidavits  as 
they  now  stand,  showing  that  these  injuries  which  were  anticipated 
in  April,  1852,  and  which  were  so  strongly  deposed  to  on  that  occa- 
sion, have  not  been  realized.  This  condusion  I  have  come  to  from 
the  affidavits  which  have  been  filed  on  the  present  occasion  ;  and  it 
is  in  evidence  that  six  miles,  and  it  is  said  that  eight  more^  of  the 
pipes  of  the  defendants  have  been  laid  —  fourteen  altogether  —  during 
the  pending  of  the  present  matter. 

Now,  another  view  which  strikes  me  with  reference  to  the  inter- 
ference of  this  court  in  cases  of  this  description  is  this  —  the  parties 
have  here  come  into  equity  on  purely  equitable  grounds,  and  in  a 
case  where  there  may  be  some  possible  doubt  of  the  result  of  the  pro- 
ceedings at  law ;  and  I  take  it,  that,  in  a  case  of  that  description,  the 
ordinary  course  of  this  court  would  be  to  allow  the  proceedings  at 
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law  to  go  on,  in  order  that  the  court  may  see  the  result  of  those  pro- 
ceedings. It  is  upon  an  equity  founded  on  a  legal  right  that  the 
plaintins  come  and  ask  an  extension  of^he  legal  remedy.  It  is  first 
to  be  seen  to  what  extent  there  is  the  alleged  mischief,  before  this 
court  will  interfere.  The  effect  of  its  interference  would  be  to  pre- 
vent, in  truth,  the  legal  question  being  tried  at  all.  Upon  these 
grounds,  therefore,  and  being  satisfied  that  there  is  not  that  extent  of 
mischief  which,  in  my  opinion,  would  justify  the  interference  of  this 
court,  the  conclusion  that  I  have  arrived  at  is,  that  this  information 
and  bill  ought  to  be  dismissed,  but  without  costs. 

Knight  Bruce,  L.  J.  One  ground  against  the  information  is  that 
of  acquiescence  or  laches  on  the  part  of  the  plaintiffs.  I  think  no 
such  point  established.  Early  and  speedily  after  the  commencement 
of  the  defendants'  project  the  plaintiffs  protested  against  it  openly  and 
publicly,  and  they  have  uniformly  declared  and  asserted  practically 
their  opposition  to  it  Whether  this  suit  was  instituted  soon  enough 
to  entitle  the  informant  and  plaintiffs  to  an  interlocutory  order  for  an 
injunction  may  be  doubted ;  but  it  was  commenced,  I  think,  soon 
enough  to  warrant  them  in  asking  the  court  for  a  decree,  on  making 
a  case  for  one  in  other  respects.  The  expenditure  on  the  part  of  the 
defendants  has  taken  place  under  a  full  notice  that  it  was  objected  to, 
and  that  endeavors  were  and  would  be  in  active  operation  to  render 
it  useless,  on  the  ground,  or  alleged  ground,  taken  by  the  information 
and  bill.  Then  comes  the  question,  whether  the  acts  done  and 
intended  by  the  defendants,  of  which  the  information  and  plaintiffs 
complain,  amount,  or  if  performed  will  amount,  to  a  nuisance  in  point 
of  law ;  and  upon  the  evidence  now  before  the  court,  I  think  that  the 
question  must  be  answered  in  the  affirmative  if  propounded  for  the 
purpose  and  in  the  sense  of  the  information  or  bill  separately,  and 
therefore  in  the  afiirmative  if  propounded  for  the  purpose  and  m  the 
sense  of  both  together. 

Various  highways  in  the  town  of  Sheffield  have,  since  July  last,  in 
the  prosecution  of  designs  previously  announced,  been  unlawfully 
broken  up  for  the  purpose  of  laying  down  the  defendants'  pipes.  The 
same  course  of  proceeding  is  intended  to  be,  with  equal  unlawfulness, 
pursued  by  them  in  other  public  highways  of  the  town,  to  an  extent 
Btill  greater ;  and  it  must  be  taken  as  substantially  certain,  that  here- 
after, in  case  of  the  absence  of  judicial  interference  to  prevent  it,  the 
highways  under  which  the  plaintiffs'  pipes  are  lawfully,  and  the  de- 
fendants' unlawfully  have  been,  or  shall  be  laid,  will  in  various  places 
be,  without  just  right  or  lawful  power,  broken  up  by  the  defendants 
for  the  purpose  of  repairing  their  pipes,  whether  in  consequence  of 
casualties  which  may  happen  to  them  or  otherwise,  and  for  the  pur- 
pose of  making  communications  between  their  main  pipes  and 
dwelling-houses  or  other  buildings.  These  illegal  proceedings,  effect- 
ed and  intended,  present  and  future,  may  perhaps  well  be  said,  in  one 
sense,  to  be  of  a  temporary  and  transitory,  and  not  of  a  perpetual  or 
permanent,  kind.  But,  from  the  nature  of  the  case,  there  is,  obvi- 
ously, I  think,  another  and  probably  more  important  sense  in  which 
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a  character  of  perpetuity  and  permanence  may  probably  be  ascribed 
to  them. 

It  has  been  argued  that  the  annoyance,  if  any,  felt  and  possibly  to 
be  felt,  may  be  small,  slight,  and  unfit  for  this  court's  interference; 
but  the  frequent  occurrence  —  forever,  or  during  a  period  probaUy 
lon^  and  unascertained  —  of  an  annoyance  which  may  be  slight  io 
itself — slight,  I  mean,  if  occurring  upon  a  single  day,  or  only  at  in- 
ter vals —  may  much  interfere  with  the  reasonable  convenience  and 
comforts  of  life.  Upon  the  evidence  now  before  us,  it  is,  I  think,  rea- 
sonable to  believe  that  during  a  period  —  probably  long  and  unascer- 
tained —  the  defendants'  proceedings  under  consideration,  unless 
judicially  prevented,  will  be  of  frequent  as  well  as  of  unlawful  occor- 
rence,  and  will  unlawfully  create  from  time  to  time  inconvenience  to 
persons  who,  as  travellers  or  passengers,  may  have  occasion  to  use 
the  public  streets  and  highways  in  Sheffield,  the  shopkeepers  and 
other  inhabitants  of  the  town,  and  to  the  plaintiffs. 

Mr.  Overend,  before  the  lords  justices,  in  January  of  this  year, 
assumed,  not  unreasonably,  and  argued  upon  the  possibility,  that  the 
defendants,  in  the  course  and  by  the  aid  of  time,  might,  through 
submission  or  acquiescence  —  this  court  not  interfering — acquire  in 
the  soil,  or  in  the  use  of  the  soil,  or  streets  and  highways,  where  their 
pipes  are  proposed  to  be  and  are  now  laid  down,  a  right  not  now 
existing,  which,  if  acquired,  might  be  found  considerably  inconvenient, 
publicly  as  well  as  privately.  I  do  not  think  this  arj^ument  has  been 
displaced  or  answered.  I  am  aware  that  this  bill  is  med  by  the  plain- 
tiffs on  their  own  behalf  merely ;  but  it  cannot  be  denied  that,  by  way 
of  the  easement  or  otherwise,  they  have  in  the  soil  or  streets  and 
highways  within  the  town,  under  their  act,  an  interest  exceedingly 
different  from  that  of  persons  merely  using  them  for  walking,  riding, 
or  drivinfi;.  The  approaches  along  the  streets  to  the  shops,  warehouses, 
and  dwelling-houses  ought  to  be  preserved  in  an  uninterrupted  and 
unobstructed  state.     But  the  plaintiffs  have  an  additional  interest 

It  seems  to  me  richt  to  notice  the  incorporation,  whether  com- 
pletely or  incompletely,  of  the  defendants,  and  the  quantity  of  per- 
sons thus  associated  together.  They  have  the  advantage  and  strei^th 
of  lastingness,  union,  and  number;  and  it  may  well  be  thought  — 
nor  is  it  new  to  hold  and  act  upon  the  opinion  —  that  infringements, 
even  slight  infringements,  of  rights  in  respect  of  land,  by  persons  or 
bodies  so  circumstanced,  require  especially  to  be  watched  with  a 
careful  eye,  and  repressed  with  a  strict  hand  by  a  court  of  equity, 
where  it  can  exercise  jurisdiction. 

The  propriety  of  the  bill  may  probably  well  be  thought  open  to 
more  doubt  than  the  propriety  of  the  information  in  the  present  case ; 
but  I  consider  both  to  be  well  founded  — the  information,  upon  the 
ground  of  the  public  and  general  nature  of  the  nuisance ;  and  the 
bill,  if  on  no  other  ground,  yet  on  account  of  the  interest,  in  the 
nature  of  a  private  interest,  (whether  by  way  of  easement  or  other- 
wise,) in  the  soil  of  the  public  highways  in  Sheffield,  which  I  have 
referred  to,  namely,  that  which  the  plaintiffs,  as  a  company,  have 
under  their  act  of  parliament  —  an  interest  likely,  I  think,  as  1  have 
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said,  to  be  prejudiced  by  the  defendants'  illegal  proceedings,  though 
not  in  the  sense  or  way  of  interference  with  a  monopoly.  The  plain- 
tiffs cannot  be  truly  said  to  have  any  right  in  the  nature  of  a  mono- 
poly ;  but  they  are  entitled  to  have  their  pipes  protected,  and  to  ex- 
ercise fairly  the  powers  conferred  upon  them  by  the  legislature, 
which  has,  for  the  general  good,  placed  them  under  obligations  and 
liabilities  that  the  defendants  are  exempt  from. 

It  has  been  urged,  and  perhaps  not  without  foundation,  that  the 
majority,  or  at  least  a  very  considerable  portion,  of  those  who  com- 
plain, of  the  governing  body,  and  of  the  inhabitants  generally  of 
Sheffield,  are  opposed  to  this  suit,  and  wish  well  to  the  defendants 
and  their  operations ;  and  it  is  also  plausibly  contended  that  it  will 
be,  on  the  whole,  to  the  convenience  and  advantage,  rather  than  to 
the  inconvenience  and  disadvantage,  of  the  town.  A  fact,  too,  (I 
suppose  it  to  be  true,)  was  urged,  that  there  are  many  parts  of  Eng- 
land where  companies  such  as  the  defendants'  (and  constituted  for 
similar  purposes)  exist,  whose  works,  without  any  authority  from  the 
legislature,  and  without  litigation  or  any  objection,  have  long  been 
and  are  still  interfering  with  the  streets  and  public  highways  in  the 
manner  here  complained  of,  and  which  ought  to  be  prevented.  Each 
of  these  considerations  probably  deserves  some  attention,  but  they 
are  not,  I  conceive,  conclusively  in  the  defendants'  favor,  and  are,  in 
.  my  opinion,  outweighed  by  others.  Their  views  of  what  is  for  the 
convenience  and  advantage  of  the  town  are  not  necessarily  to  be  dis- 
regarded in  a  case  where  they  have  law  on  their  side ;  and  if  the  in- 
formant and  plaintiffs  would  have  a  right,  independently  of  what  has 
been  and  what  is  going  on  in  other  towns  and  places,  they  are  not  to 
be  deprived  of  it  because  this  town  and  other  places  may,  through 
the  success  of  this  suit,  be  disturbed  or  inconvenienced.  The  legis- 
latm'e  is  open  to  all,  and  therefore  to  the  defendants,  who,  if  they 
shall  desire  parliamentary  authority  Sot  their  undertaking,  and  shaU 
make  a  case  for  it,  will,  I  dare  say,  obtain  it. 

It  has  been  scud  that  there  are  parish  surveyors  or  local  boards,  to 
whom  or  to  which  the  defendants  are  willing  to  submit ;  and  certain 
agreements  upon  that  subject,  perhaps  of  a  lawful,  perhaps  of  an  un- 
lawful, nature,  have  been  produced ;  but  neither  are  boards  of  com- 
missioners or  surveyors  of  such  extent  or  force,  or  practical  utility,  for 
the  purpose  now  under  consideration,  as  that  which  the  Court  of 
Chancery  can  by  injunction  exercise ;  nor,  if  they  were,  would  it  be 
right  for  the  court  to  abdicate  so  important  and  useful  a  branch  of 
it«  own  and  undoubted  jurisdiction.  The  Attorney-General  or  the 
plaintiffs  cannot  be  required  to  trust  or  to  resort  to  the  active  discre- 
tion or  judgment  of  any  surveyor  or  board,  present  or  future,  chang- 
ing or  unchanging,  partial  or  impartial,  wise  or  unwise,  for  the  pre- 
vention or  protection  which  it  is  the  object  of  this  suit  to  attain. 
There  are  legal  proceedings  pending,  with  which  the  relator  or  plain- 
tiflfs,  upon  having  an  injunction,  ought,  I  think,  to  undertake  to  deal, 
so  far  as  they  can,  in  any  manner  that  the  court,  on  any  application 
or  suggestion  from  the  defendants,  now  or  hereafter,  may  deem  rea- 
sonable ;  but  the  pending  of  these  proceedings  ought  not,  in  my 
VOL.  XIX.  55 
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jndgment,  to  delay  or  impede  the  action  of  this  court  in  a  case  where 
the  law  and  facts  appear  to  me  to  be  free  from  obecinity,  especiaUy 
since  an  important  statute,  which,  though  at  present  in  operation, 
was  not  so  in  August  last  Not  forgetting  the  expressions  attributed, 
and  probably  with  correctness,  to  Lord  Eldon,  in  the  case  of  7%e 
Attorney^  General  v.  Cteaver^  and  also  not  forgetting  those  to  be  found 
in  the  case  of  Crowder  v.  Tincklety  19  Ves.  617,  I  am  of  opinion  that 
the  informant  and  plaintiffs  are  entitled  now  to  an  injunction  (until 
further  order)  substantially,  though  not  exactly,  in  the  terms  they 
pray  it,  upon  the  undertaking  I  have  just  mentioned  being  given  by 
the  plaintiffs  and  the  relator,  with  liberty  to  either  party  to  apply 
again  —  a  liberty  which  may  be  especially  useful  in  the  event  of  a 
certain  result  of  the  trial  of  the  impending  indictment  As  to  the 
costs  of  the  suit,  I  have  entertained,  and  still  entertain,  too  muob 
doubt  to  enable  me  to  concur  in  any  order  as  to  the  costs  of  the 
relator,  or  the  plaintiffs,  or  the  defendants. 

The  Lord  Chancbllor.  It  was  on  the  suggestion  of  the  loitfa 
justices  that  I  consented  to  hear  this  case.  There  was  a  diflS?renee 
of  opinion  between  those  learned  judges,  and  it  was  thought  better 
that  I  should  come  in  as  a  sort  of  umpire,  and  decide  upon  which 
side  I  considered  the  justice  of  the  case  to  be.  I  confess  I  have  come 
to  a  clear  opinion  against  the  plaintiffs.  It  appears  to  me,  and  ia 
this  point  both  the  lords  justices  concur,  that  it  is  a  question  of  de- 
gree whether  the  court  wUl  interfere  or  not  If  that  is  the  case,  and 
that  be  the  right  view  of  the  question,  then  the  point  is,  whether  or 
not  such  a  probability  of  substantial  injury  to  the  rights  of  the  public 
passing  along  the  streets  of  Sheffield,  or  the  inhabitants  using  those 
streets,  has  been  made  out  as  to  make  it  a  reasonable  exercise  of 
jurisdiction  for  this  court  to  interfere  to  restrain  them.  Now,  I  con> 
fess,  my  opinion  is,  that  no  such^case  has  been  made  out  Sir  J.  L 
Knight  Bruce,  L.  J.,  has  expressed  a  doubt  whether  the-  lords  jus- 
tices had  rightly  decided  in  August  last  I  confess,  in  the  course  of 
the  argument  here,  a  similar  doubt  did  pass  through  my  mind ;  but  I 
have  come  to  the  conclusion,  not  only  that  that  doubt  was  not  well- 
founded,  but  I  have  come  to  a  still  stronger  conclusion,  that  there  is 
no  case  to  warrant  our  acting  now  otherwise  than  in  the  mode  we 
did  then. 

Is  the  evil  of  such  a  nature  as  to  justify  the  court  in  now  interfer- 
ing ?  What  is  the  evil  ?  It  is  said  the  defendants  are  about  to  tear 
up  the  streets  to  an  extent,  one  representing  seventy,  the  oth^  one 
hundred,  miles.  It  may  be  that  liefore  they  complete  their  worics 
they  will  have  taken  up  the  paving  over  seventy  miles,  but  they  wU 
never  have  up  above  twenty  yards  at  the  same  time,  and  they  will 
never  have  that  up,  they  say,  for  above  two  days;  and  I  should 
think,  as  they  are  getting  on  with  the  woric,  not  above  three  or  four 
hours.  That  is  my  experience  from  what  one  observes  when  similar 
worics  are  going  on  in  the  metropolis — they  are  no  sooner  b^un 
than  ended ;  and  it  seems  to  me  that  the  circumstance  of  the  work 
being  done  at  an  infinite  variety  of  places  in  the  course  of  the  next 
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two  or  three  years,  or  the  next  year,  daring  which  time  the  process 
of  laying  down  the  pipes  will  be  going  on,  does  not  vary  the  case. 
One  mnst  look  at  the  quantam  of  evil  at  each  particular  place  and 
each  particular  moment  of  time,  to  see  if  this  injunction  could  be 
sustained  on  the  ground  that  there  is  a  continuity,  in  the  sense  of 
going  from  one  place  to  another,  to  extend  over  one  or  the  next  two 
years.     I  do  not  see  that  that  is  a  ground  for  interfering. 

To  put  a  case  by  way  of  illustration  —  what  is  there  to  prevent 
the  court  from  restraining  a  person  coming  with  a  barrel-organ 
through  the  town,  and  disturbing  the  inhabitants  ?  No  doubt  that 
it  would  be  a  nuisance,  and  a  very  serious  nuisance,  if  a  person  with 
a  barrel-organ  or  the  bag-pipes  were  to  come  and  station  himself 
under  a  person's  window  all  day.  But  when  he  is  going  through  a 
city,  you  know  that  he  will  stop  ten  minutes  at  one  place  and  ten 
minutes  at  another,  and  you  know  he  will  so  go  on  during  the  day. 
If  the  one  sort  of  nuisance  could  be  restrained,  I  do  not  see  why  the 
other  could  not  There  is  a  distinction,  no  doubt ;  the  one  interferes 
with  the  soil,  the  other  is  collateral  to  any  interference  with  the  soil. 
I  do  not  see,  in  point  of  principle,  that  it  makes  any  very  great 
difference.  I  do  not  rest  this  case  merely  on  the  ground  of  its  ^ing 
an  injury  in  a  very  small  degree  —  I  do  not  rest  upon  that ;  but  1 
think  it  may  be  safely  deduced  from  the  acts  of  the  legislature  that 
it  is  to  be  so  considered. 

Now,  I  came  to  this  conclusion  from  the  defendants'  sources,  to 
which  our  attention  has  been  drawn  —  from  the  terms  of  the  Joint- 
stock  Registration  Act,  because  that  act,  by  name,  authorizes  gas 
companies  to  be  formed  as  joint-stock  companies  for  the  manufacture 
of  gas.  It  contains  a  provision  giving  a  category  of  certain  asso- 
ciated companies  that  cannot  carry  their  works  into  operation  without 
the  aid  of  parliament,  but  it  does  not  include  gas  companies  among 
them.  When  the  argument  was  pressed,  I  suggested  that  perhaps 
the  legislature  might  contemplate  a  company  for  making  gas  behind 
a  row  of  houses,  and  supplying  them  with  gas  through  their  own 
land  with  their  consent  That  was  a  suggestion  which  passed 
through  my  mind,  but  I  cannot  seriously  believe  it  was  anv  arrange- 
ment of  that  sort  that  the  legislature  looked  to.  The  legislature 
must  have  looked  at  the  facts,  that  companies  might  be  formed  for 
the  manufacturing  and  supplying  of  gas  to  a  town,  and  mi^ht  carry 
their  association  into  effect  without  the  aid  of  an  act  of  paniament ; 
which  must  mean,  that  they  thought,  if  possible,  that  they  might  do 
BO  in  some  way,  to  supply  the  inhabitants  of  a  particular  district  pr 
town  with  gas,  although  the  legislature  had  not  authorized  them  to 
do  that  which,  but  for  the  lefi;islature  it  was  said  they  could  not  do. 

Then  it  was  said,  <<  Did  they  think  they  might  come  and  violate 
the  law  by  tearing  up  the  pavement  ?  "  1  have  two  solutions  in  my 
mind  on  the  subiect,  either  of  which,  I  think,  is  pretty  satisfactory. 
Perhaps  the  legislature  thought  they  would  only  do  so  with  the  sanc- 
tion of  the  surveyors  or  proper  authorities,  which  would  prevent  them 
doing  any  thing  which  they  considered  injurious  to  the  public,  who 
would  pass  along  and  use  the  roads  and  streets  through  which  the 
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pipes  would  be  laid,  and  that  it  might  be  safely  intrusted  to  them ; 
or  it  may  be  that  the  legislature  did  not  consider  the  act  of  taking 
up  the  pavement  for  such  a  legitimate  purpose  as  this,  a  nuisance 
at  alL  That  may  probably  be  the  question  to  decide  on  the  trial  of 
the  indictment.  If  I  thought  that  the  question  of  injunction  or  no 
injunction  depended  on  that,  I  should  have  been  very  ready  to  ask 
the  lords  justices  to  concur  with  me  in  letting  this  cause  stand  over 
till  after  the  trial  of  that  indictment;  but  I  do  not  think  so.  If  it  is 
unlawful,  I  think  it  is  too  small  a  degree  of  unlawfulness  to  warrant 
this  court's  interference  by  an  injunction. 

But  I  must  say,  that  when  the  cause  was  argued  before  the  lords 
justices  in  August  last,  and  I  myself  said  we  did  not  want  any  court 
of  law  to  tell  us  that  tearing  up  the  pavement  was  a  nuisance,  I  did 
not  then  advert  to  the  particular  circumstance  or  act  contemplated  by 
these  defendants,  but  merely  to  the  general  proposition ;  and  I  can- 
not say  that  it  appears  to  me  absolutely  impossible  to  be  held  that 
the  taking  up  the  pavement  for  such  a  purpose  as  this  is  a  nuisance. 
I  do  not  say  how  the  matter  may  be,  but  it  may  be  held  to  be  analo- 
gous to  this  sort  of  thing.  If  I  were  to  station  a  cart  in  the  street 
opposite  my  door,  obstructing  the  public  highway,  I  might  be  guilty 
oi  a  nuisance,  for  ought  I  know,  and  I  might  be  liable  to  be  indicted ; 
but  it  would  be  a  sufficient  answer  to  say  that  the  cart  was  there 
only  a  reasonable  time,  and  for  a  lawful  purpose.  If  it  is  used  in  the 
way  in  which  such  things  are  ordinarily  used,  it  cannot  be  a  nuisance 
so  to  use  it.  The  public  highway  is  for  the  convenience  of  mankind, 
and  so  to  use  it  cannot  be  a  nuisance.  One  of  the  uses  is,  that  a 
person  travelling  with  a  cart  or  carriage,  mav  draw  up  at  a  particular 
door,  and  get  down,  according  to  his  lawful  occupation.  So,  again, 
if  I  have  a  cart  come  to  my  house  with  five  or  six  tons  of  coals,  of 
course  it  will  be  some  time  obstructing  the  public  highway ;  but  it  is 
difficult  to  maintain  that  in  an  ordinary  street  that  would  be  a  nui- 
sance. All  these  cases  of  nuisance  or  no  nuisance,  arising  from  par- 
ticular acts,  must,  from  the  nature  of  things,  be  governed  by  particu- 
lar circumstances. 

Now,  if  a  carriage  were  to  drive  up  in  Belgrave-square,  and  stand 
half  the  day  at  the  door  of  a  house,  waiting  for  some  person  calling 
there,  I  do  not  think  that  that  could  be  made  out  to  be  a  nuisance. 
It  may  be  said.  "  You  staid  there  an  unreasonable  time,"  It  may 
be  so,  but  it  would  be  difficult  indeed  to  make  out  that  that  was  a 
nuisance.  But  suppose  the  same  thing  happened  in  the  street  that 
runs  from  Covent-garden  to  St  Martin's-laue  —  a  man  c€dliog  there 
and  saying,  "  I  mean  to  have  a  chat  for  half  an  hour,"  I  do  not  know 
that  that  would  not  be  a  nuisance.  You  must  be  guided  by  the  par- 
ticular circumstances ;  you  must  look  at  the  particular  place  or  ob- 
ject that  the  parties  have  in  view.  I  take  it  that  all  these  questions 
are  of  this  nature— 7 are  you  using  the  matter  which  is  the  subject* 
matter  of  inquiry  in  a  reasonable  way,  and  are  those  the  uses  for 
which  it  was  contemplated  ?  It  may  be  that  tearing  up  the  pave- 
ment is  not,  even  for  the  purpose  of  laying  down  gas-pipes,  any  thing 
that  was  even  in  contemplation,  and  that  it  cannot  be  done  with- 
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out  the  authority  of  the  legislature,  or  some  other  competent  au- 
thority. 

But,  as  I  said  before,  if  I  thought  that  the  question  turned  on  the 
decision  of  that  point,  I  should  probably  have  wished  the  matter  to 
stand  over  till  after  the  trial  of  the  indictment  Not  thinking  so,  but 
thinking  that  the  evil,  if  any,  which  does  exist,  is  of  such  a  very  tran- 
sient nature,  that  at  no  one  spot,  or  to  no  one  individual,  can  it  be 
said  to  be  more  than  a  passing  and  almost  imaginary  evil,  I  am  of  k 
opinion  that  no  case  is  made  out  for  restraining  these  parties.  I  con- 
cur, therefore,  with  Sir  G.  J.  Turner,  L.  J.,  in  thinking  that  this  bill 
and  information  ought  to  be  dismissed,  though  I  entirely  concur  with 
hoth  the  lords  justices  that  nothing  should  be  said  as  to  costs. 


Foster  t;.   Menzies.^ 

May  9,  1852. 

Practice— 29th  Order  of  the  8th  JMay,1845. 

Entering  an  appearance  for  a  defendant  oat  of  the  jnrisdiction,  against  whom  an  order  had 
been  made  for  anbstitated  seryice  of  an  order  to  revive. 

On  the  23d  February,  1853,  an  order  to  revive  the  suit  had  been 
obtained  by  the  plaintiff,  under  the  52d  section  of  the  15  &  16  Vict. 
c  86 ;  and  on  the  22d  March  another  order  was  made,  authorizing 
substituted  service  of  the  order  to  revive  upon  the  solicitor  of  the 
defendant,  who  was  out  of  the  jurisdiction  of  the  court,  but  who  had 
given  the  solicitor  a  general  power  of  attorney  to  act  for  him.  The 
order  had  been  accoiSingly  served  upon  the  solicitor,  but  no  appear- 
ance had  been  entered  for  the  defendant 

A.  Smithy  for  the  plaintiff,  now  moved,  under  the  above  section  and 
the  Order  of  May,  1845,  for  leave  to  enter  an  appearance  for  the  de- 
fendant There  is  no  specific  provision  made  in  the  late  statute  for 
the  case  of  a  party  bein^  out  of  tiie  jurisdiction,  and  substituted  ser- 
vice being  directed  within  the  jurisdiction,  as  required  in  this  case ; 
and  hence  the  application  to  the  court  for  leave.  [In  support,  he  cited 
Zulueta  V.  Vincent^  3  Mac.  &  G.  246 ;  s.  c.  8  Eng.  Rep.  76.] 

RoMiLLY,  M.  R.  I  think  the  case  cited  is  not  an  authority  on 
th^oint ;  but  I  am,  nevertheless,  of  opinion  that  the  plaintiff  is  en- 
titied  to  the  order,  and  also  to  an  order  for  service  of  all  the  proceed- 
ings on  the  party  on  whom  substituted  service  has  been  ordered. 


1  ir  Jur.  667 ;  22  Law  J.  Rep.  (n.  s.)  Chanc.  885. 
65' 
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ble,  as  they  stated  at  the  time,  to  estimate  what,  if  anV)  loss  the^  would  sustain  upon  the 
goods  nntd  the  whole  had  been  sold.  The  daim  of  the  plamtiffs,  G.  &  Co^  as  to  the 
1,974/.,  had  been  admitted  bj  the  inspectors.    In  1846,  and  1847,  diTideods  wen  ymd 
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Graham  v.  Aokrotd.^ 
Korember  16, 17,  and  84, 1851 ;  Aad  Jaanaiy  8, 1859. 

Deed  of  Inspectorship — Principal  and  Factor — Del  Credere  Com- 
mission. 

R.,  carrying  on  bnsmess  as  a  manufacturer  at  Halifax,  in  England,  consigned  extensiTdj  t9 
G.  &  Co.  both  at  Liverpool,  Valparaiso,  and  elsewhere,  on  a  die/  credere  commisBiao. 
G.  &  Co.  came  under  beary  admoeB  to  S.  in  respect  of  tfie  goods  so  oomigned ;  and  E. 
was  also  indebted  to  G.  &  Co.,  to  the  extent  of  1,974/.,  for  money  adTmncad,  not  in  rasi 
of  any  goods  so  consigned.  In  1846,  the  affairs  of  B.  having  become  embarrassed,  &  y 
agreed  that  they  shoidd  be  wound  up  by  him  under  a  deed  of  inspectorship  mid  lice 
oRie  deed  recited  that  B.  was  indebted  to  sundiy  persons  in  the  sum^set  opposite  i 
names  in  the  schedule,  and  then  gave  free  license  to  B.  to  stay  in  England,  wiUumt  sait,  Sbc^ 
till  December,  1847,  and  provided  for  payments  of  dividends  to  crediton,  "ratably  upon 
their  said  respective  debts.**  The  inspectors  were  to  have  power  to  retain  rataUe  divi- 
dends for  creditors  who  h^jl  not  executed  the  deed.  G.  &  Co.  executed  the  deed,  bit 
entered  their  firm  in  the  schedule  as  creditors  without  any  sum  opposite,  it  being  imposo- 

the 

under  the  deed,  the  dividends' paid  to  0.  &  Co.  being  only  upon  the  1,974/.  The  acoounli 
of  the  sales  of  goods  were  not  finally  closed  till  1849,  when  B.  owed  G.  &  Co^  upon  the 
balance  of  that  account,  5,300/.,  upon  which  G  &  Co.  now  claimed  an  additional  divi- 
dend :  — 

Hdd^  that  they  were  not  precluded  from  so  doing  by  reason  of  theur  haying  executed  the 
deed  without  any  sum  specified  opposite  their  name. 

A  defendant  cannot,  whatever  be  the  case  made  out  by  answer  and  evidence,  obtain  sach 
relief  as  the  defendants  here  sought,  namely,  relief  from  a  part  of  the  debt  which  was  doe, 
thoueh  unascertained  at  the  time  of  the  date  of  the  deed  of  inspectorship.  Such  relief  cm 
only  be  obtained  by  a  cross  suit. 

Tha  general  ruk  of  law,  &aC  where  a  fiMstor  makes  advances  to  his  principal,  he  has  ap» 
sonal  mnedy  against  the  principal,  as  well  as  a  lien  upon  the  goods  coosigned,  h  mt 
varied  by  the  circumstance  of  the  factor  having  or  not  a  ad  credere  commission. 

The  facts  and  arguments  appear  sufficiently  from  the  Vice-Chan- 
cellor's judgment 

Roltj  FoUetti  and  KinglakCf  for  the  plaintiffs. 

Ebnsley  and  J.  Rogers^  for  the  defendants. 

January  8.*  G.  J.  Turner,  V.  C  This  is  a  bin  fifcd  by  Messrs. 
Graham,  ATLean  &  Co.,  merchants  at  Liverpool,  against  the  inspec- 
tors under  a  deed  of  inspection  and  trust  for  creditors  executed  by 
Edward  Rawson,  and  dated  the  11th  of  February,  1846,  and  against 
the  said  Edward  Rawson  and  three  other  persons,  who,  as  well  as  the 
inspectors,  were  creditors  and  parties  to  the  deed.  The  bill  prays^at 
the  trusts  of  the  deed  of  inspectorship  may  be  carried  out  undorthe 


1 17  Jut.  657;  10  Hare,  192 ;  22  Law  J.  Rep.  (n.  s.)  Chanc.  1046. 
*  At  the  Vice-Chancellor's  private  residence,  previous  to  his  elevation  to  be  onerf 
the  Lords  Justices. 
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decree  and  direction  of  this  honorable  court,  and  that  an  account 
may  be  taken  of  the  estate  of  the  said  Edward  Rawson  come  to  the 
hands  of  the  inspectors,  or  either  of  them,  and  the  amount  now  in 
tiieir  bands  ascertained;  and  that  the  plaintiffs  maybe  declared  to 
be,  as  to  a  debt  of  5,4382.  2s,  6d.,  upon  the  same  footing  with  other 
creditors,  and  entitled  to  two  dividends  which  have  been  declared, 
and  that  the  defendants  should  pay  to  the  plaintiffs  the  amount 
of  such  dividends ;  and  that  all  the  trust  estate  then  in  the  hands  of 
the  inspectors  might  be  paid  for  that  purpose ;  and  for  an  injunction 
to  prevent  the  inspectors  from  paying  away  to  any  other  persons  any 

?art  of  the  estate  of  the  said  Edwai^  Bawson,  and  for  general  relief, 
^he  short  facts  of  the  case  are  these: — The  defendant,  Edward 
Bawson,  formerly  carried  on  business  at  Halifax,  in  Yorkshire.  The 
plaintiffs,  Graham,  M'Lean  &  Co.,  were  merchants  at  Liverpool,  and 
bad  foreign  houses  of  trade  at  Lima  and  Valparaiso.  For  some 
years  previously  to  1842  the  defendant,  Edward  Rawson,  consigned 
goods  to  one  of  the  plaintiffs'  foreign  houses,  through  the  medium  of 
the  plaintiffs'  house  at  Liverpool,  paying  the  luiverpool  house  a  del 
credere  commission.  Up  to  1842  the  agreement  between  the  plain- 
tiffs and  the  defendant,  Rawson,  was,  that  the  plaintiffs  should  be 
ander  no  cash  advance,  but  they  were  to  make  advances  to  Rawson 
to  the  extent  of  three  fourths  of  the  invoice  value  of  the  goods  con- 
signed. The  course  of  business  for  effecting  this  arrangement  was, 
that  RawEon  drew  upon  the  plaintiffs  for  the  above  proportion  of  the 
invoice  value,  and  the  plaintiffs  accepted  the  bills,  and  returned  them 
to  Rawson,  by  whom  they  were  discounted,  and  when  they  fell  due, 
if  the  plaintiffs  were  not  in  funds  by  remittances  from  the  foreign 
houses,  other  bills  were  drawn,  accepted,  returned,  and  discounted  in 
like  manner,  and  the  proceeds  remitted  to  the  plaintiffs  to  meet  the 
bills  falling  due.. 

In  the  year  1842  the  plaintiffs  became  desirous  that  Rawson  should 
make  consignments  to  the  other  of  their  foreign  houses  also,  and  they 
agreed  that  if  he  would  do  so  they  would  come  to  some  extent  under 
cash  advances.  Rawson  accordingly,  from  this  time  up  to  about  the 
end  of  1845,  made  consignments  to  both  the  plaintiffs'  foreign  houses 
through  the  Liverpool  house,  and  the  plaintiffs  came  to  some  extent 
tinder  cash  advances,  but  their  advances  to  Rawson  still  continued  to 
a  great  extent  to  be  made  by  bills  in  the  manner  above  described.  It 
appears  from  one  of  the  accounts,  which  is  in  evidence,  that  at  the 
end  of  1845,  the  plaintiffs  were  creditors  of  Rawson  to  the  amount 
of  15,000i,  but  of  this  balance  12,000/.  consisted  of  running  bills, 
which  to  the  extent  of  5,000/.  were  due  early  in  January,  1846,  but 
as  to  the  remaining  7,000/,  were  not  due  till  Michaelmas  in  that  year. 
Rawson  fell  into  difficulties  about  the  end  of  1845,  and  in  consequence 
of  those  difficulties  he  executed  the  deed  of  inspectorship  and  trust 
of  the  11th  February,  1846.  That  deed  was  made  between  the  said 
Edward  Rawson  of  the  first  part,  the  defendants,  Ackroyd  and  seven 
others  (the  eight  trustees  of  inspectorship)  of  the  second  part,  and 
the  subscribing  creditors  of  Rawson  (other  than  those  eight)  of  the 
third  part    It  recites  that  Rawson  was  indebted  to  the  several  p«r- 
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sons  parties  thereto  of  the  second  and  third  parts,  or  to  their  partnen, 
in  the  several  sums  set  opposite  to  their  several  names  in  the  schedule 
thereto ;  and  that  he  was,  from  temporary  circumstances,  unable  to 
meet  his  engagements ;  and  that  his  creditors  had  considered  that  it 
would  be  most  advantageous  for  them  if  his  afiairs  were  wound  up 
and  managed  under  the  direction  of  the  parties  of  the  second  part, 
who  had  been  chosen  inspectors. 

The  deed  then  contained  a  license  by  the  creditors  to  Bawson  to 
reside  in  England,  without  suit,  &c.,  and  to  manage  and  collect  the 
estate,  subject  to  the  inspectors,  up  to  the  29th  December,  1847. 
Rawson  was  to  draw  up  a  true  statement  of  all  his  affidrs,  and  depo- 
sit (if  required)  all  bonds  and  securities,  and  follow  the  directions  of 
the  inspectors,  and  pay  all  moneys  collected  to  their  account ;  sach 
sums  were  to  be  divided  ratably  among  his  creditors  when  a  divi- 
dend of  2s.  in  the  pound  could  be  made,  and  oftener  if  required  by 
creditors  to  the  amount  of  30,000/.  It  was  provided  that  Rawson 
was  to  be  allowed  51,  per  week ;  and  if  he  died,  his  executors  were 
to  assign  all  his  property  to  the  inspectors.  Law  charges  and  credi- 
tors under  151.  were  to  be  defrayed  in  the  first  place;  then  came  a 
power  to  retain  dividends  from  creditors  who  had  not  executed  the 
deed,  and  to  pay  them  on  execution  ;  but  if  no  moneys  belonging  to 
the  estate  were  retained  for  such  non-executing  creditor,  then,  on  his 
coming  in  and  executing  the  deed,  the  first  moneys  coming  to  hand 
arising  out  of  the  estate  were  to  be  applied  in  making  him  a  ratable 
dividend ;  and  the  deed  contains  a  covenant  by  Rawson,  that  he  will 
not  make  away  with  any  portion  of  his  assets,  or  commit  or  suffer 
any  act  whereby  any  creditors  might  be  favored,  save  according  to 
that  deed  ;  and  that  he  would  not  engage  in  any  other  business  until 
the  29th  December,  1847,  and  would  at  any  time  make  over  all  his 
estate  and  effects  (but  not  future  estate)  for  the  benefit  of  his  cre<fi- 
tors,  parties  thereto.  And  the  creditors  thereby  covenanted,  that 
when  their  debts  should  be  paid  in  full,  or  else  upon  such  assignment 
by  Rawson  of  all  his  effects,  they  would  release  him  from  all  liabili- 
ties, and  the  surplus  property  (if  any)  was  to  belong  to  him. 

There  was  also  a  proviso,  that  if  Rawson  did  not  duly  perform  his 
agreement,  or  if  creditors  of  50/.  and  upwards  (except  those  under 
15/.)  should  not  execute  the  deed  within  four  months,  the  license 
therein  contained,  and  every  other  clause  of  the  deed  which  bound 
the  creditors  from  suing,  should  be  void.  Then  came  a  provision, 
*' that  any  creditor  of  Rawson  having  a  separate  security,  might  execute 
that  deed  without  prejudice  to  such  security,  and  without  discharging 
any  surety,"  &c.  The  inspectors  were  to  have  power  to  authorize 
Rawson  to  compound  debts,  renew  bills,  &c.  And  it  was  provided, 
that  if  a  fiat  in  bankruptcy  were  taken  out,  creditors  who  had  received 
a  dividend  under  this  deed  might  go  in  and  prove  in  bankruptcy  for 
the  residue  of  their  debt,  and  that  dividends  received  under  this  deed 
should  be  considered  as  dividends  received  under  the  fiat  The 
inspectors  were  also  made  subject  to  the  control  of  the  majority  in 
value  of  the  creditors  of  Rawson.  The  inspectors  entered  upon  their 
office,  and  the  deed  was  duly  executed  by  all  creditors  of  SOL  and 
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upwards.  At  the  time  of  the  execution  of  this  deed  the  plaintifls 
had  a  claim  against  Rawson  for  1,974/.  12s.  9d.  in  respect  of  some 
bills  which  were  not  connected  with  the  goods  account,  and  on  the 
5th  June,  1846,  they  wrote  to  the  solicitors  employed  by  the  inspectors 
stating  that  fact,  and  that  they  could  not,  until  the  sale  of  his  goods 
vras  nearly  completed,  give  even  an  approximate  estimate  of  their 
demand  on  the  goods  account,  and  requesting  to  know  what  docu- 
ments would  be  required  in  evidence  of  the  claim  of  1,974/.  12^.  9(L 
The  claim  was  ultimately  admitted  on  the  14th  September,  1846,  as 
appears  by  a  letter  from  the  inspectors'  solicitors,  dated  the  15th  Sep- 
tember, 1846. 

On  the  23d  October,  1846,  the  deed  was  sent  over  to  Liverpool  for 
the  purpose  of  being  executed  by  the  plaintiffs,  as  it  is  alleged  by 
them,  in  respect  of  the  1,974/.  12*.  9d.  only ;  but  the  plaintiffs  executed 
the  deed  generally,  and  without  any  reference  to  any  particular  amount 
being  due  to  them,  nor  is  the  amount  of  their  debt  noticed  in  their 
execution  of  the  deed,  or  entered  in  the  schedule ;  and  the  conduct 
of  the  plaintiffs  in  thus  executing  the  deed  is  impeached  by  the  an- 
swers of  the  defendants.     The  plaintiffs,  however,  immediately  after 
executing  the  deed,  wrote  to  the  inspectors'  solicitors  as  follows :  — 
**  Liverpool,  Oct  23, 1846.    Oentlemen — We  have  signed  the  inspec- 
tion deed  without  the  amount  of  our  debt  being  stated ;  for  besides 
the  claim  admitted,  amounting  to  1,974/.  12^.  9c/.,  we  shall  have  a 
further  claim  upon  the  general  balance  of  accounts  so  soon  as  those 
accounts  can  be  closed.     We  cannot  state  the  amount,  but  probably 
at  least  2,500/. ;  in  the  mean  time,  you  can  send  us  the  dividends  on 
the  debt  ascertained ;  and  of  course  sufficient  reserve  will  be  made  in 
respect  of  our  further  claims."     In  November,  1846,  the  inspectors 
paid  a  dividend  of  1^.  in  the  pound,  and  afterwards,  in  July,  1847, 
they  paid  a  further  dividend  of  6(L  in  the  pound,  under  the  deed ;  and 
these  dividends  were  paid  to  the  plaintiffs  in  respect  of  the  1,974/.  12^. 
9cLf  but  no  payment  of  either  of  those  dividends  has  been  made  to 
the  plaintiffs  in  respect  of  the  balance  claimed  to  be  due  on  the  goods 
account    That  balance  has  been  gradually  reduced  by  the  remittances 
from  the  foreign  houses  of  the  proceeds  of  the  goods  which  have  been 
sold ;  and  the  plaintiffs  have  rendered  half-yearly  accounts  to  the  in- 
spectors, in  which  they  have  credited  themselves  with  those  proceeds 
against  the  debt  remaining  unpaid.     These  accounts  come  down  to 
1849,  when,  all  the  goods  having  been  sold,  the  ultimate  balance 
stands  at  5,348/.  25.  6rf.  in  favor  of  the  plaintiffs ;  and  it  is  upon  this 
balance  the  plaintiffs  by  this  bill  claim  to  be  paid  the  dividends  of  Is. 
6d.  declared  in  the  months  of  November,  1846,  and  July,  1847. 

In  determining  the  question  whether  the  plaintiffs  can  maintain 
their  claim  to  be  paid  those  dividends  in  respect  of  this  balance,  no 
weight  can,  I  think,  be  given  to  the  allegations  contained  in  the 
answer  of  the  defendants,  and  in  the  evidence  on  their  part,  as  to  the 
plaintiffs  having  unduly  executed  the  deed  without  bavins  limited 
their  execution  ^o  the  sum  of  1,974/.  12*.  9d.  The  plaintiflS  have,  in 
fact,  executed  the  deed  without  such  limit;  and  it  is,  as  I  apprehend, 
the  duty  of  this  court  to  give  them  all  the  righto  which  are  incident 


Digitized  by  VjOOQ IC 


656  COURTS  OF   CHANCEEY,  185a 

Graham  v.  Ackrojd. 

to  such  an  execution^  so  long  as  those  rights  are  not  extinguished  or 
reduced  by  judicial  decision;  and  there  are  here  no  proceedings  oa 
the  part  of  the  defendants  to  extinguish  or  reduce  theoi.  The  defend- 
ants,  if  they  meant  to  rely  on  this  part  of  their  case,  ought,  I  thiiik, 
to  have  filed  a  cross-bill  to  set  it  up. 

No  decree  can,  in  my  opinion,  be  made  in  their  favor,  in  this  suit, 
in  respect  of  such  a  matter  as  this.  It  is  not,  I  think,  different  fiom 
the  ordinary  case  of  a  defendant  attempting  to  impeach,  by  answer 
and  by  evidence,  a  deed  which  is  sought  to  be  enforced.  The  true 
question,  therefore,  is,  what  are  the  rights  which  the  plaintifis  have 
acquired  by  the  execution  of  this  deed  without  any  specification  of 
the  amount  claimed  to  be  due  to  them  ?  It  is,  in  the  first  place,  said, 
on  the  part  of  the  defendants,  that  this  deed  provides  only  for  debts 
the  amount  of  which  was  at  the  time  ascertained ;  and  that  the  debt, 
if  any,  due  to  the  plaintiffs  on  the  goods  account  was  at  the  time  un- 
ascertained, and  that  the  plaintiffs,  therefore,  could  be  entitled  to  no 
dividend  in  respect  of  that  debt  But,  upon  examining  the  provisions 
of  the  deed,  I  think  that  this  point  cannot  be  maintained.  The  gene- 
ral scope  and  object  of  the  deed  was  the  winding  up  of  the  affairs  of 
Rawson,  by  the  application  of  his  then  present  eslkte  and  effects  to 
the  payment  of  his  debts,  and  releasing  him  and  his  future  estate  from 
further  liability  upon  such  application  being  made ;  and  it  is  obvi<nu 
that  this  purpose  could  not  be  carried  into  effect  if  such  debts  only  as 
were  at  the  time  ascertained  in  amount  were  to  be  included  in  the 
provisions  of  the  deed. 

It  is  clear,  upon  the  face  of  the  deed,  that  the  parties  to  it  knew 
that  there  were  outstanding  adventures ;  and  having  known  that  there 
were  outstanding  adventures,  the  parties  must,  of  course,  be  taken  to 
have  known  that  it  was  uncertain  whether  those  adventures  would 
result  in  credit  or  in  debt  Any  construction,  therefore,  which  would 
limit  this  deed,  in  its  provisions,  to  debts  which  were  at  the  time 
ascertained,  would  be  contrarv  to  the  general  scope  and  object  of  the 
deed ;  and  I  think  it  would  also  go  far  to  contravene  its  express  pro- 
visions, for  if  creditors  whose  debts-  were  unascertained  were  not  to 
oome  in  under  the  deed,  what  reasonable  security  could  there  be  to 
Bawson  for  the  weekly  payments  reserved  to  them,  and  the  fumitnre 
which  he  was  to  be  permitted  to  retain  ?  It  is  true,  there  is  a  recital 
in  the  deed,  and  this  recital,  no  doubt,  shows  that  it  was  intended  that 
the  amounts  of  the  debts  should  be  specified  in  the  schedule.  Bat 
the  question  is,  not  whether  the  debts  were  intended  to  be  specified 
in  the  schedule,  but  whether  the  provisions  of  the  deed  were  intended 
to  extend  only  to  debts  the  amount  of  which  was  so  specified.  And 
I  think  that  it  was  not    The  next  recital  in  the  deed  is  as  follows: — 

tThe  effect  is  given  ante.]    Could  it  be  contended  that  a  creditor  who 
ad  executed  the  deed,  and  whose  debt  was  not  ascertained,  could 
sue? 

[His  Honor  then  read  from  the  deed  various  provisions,  the  effect 
of  which  is  set  out  ante,  namely,  Rawson's  covenant  for  deposit  of 
all  deeds,  bonds,  and  securities  in  his  possession,  foF  better  securing 
the  debts  due  to  the  parties  of  the  second  and  third  parts ;  the  trust 
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for  payment  of  the  parties  of  the  second  and  third  parts,  <<  ratably 
and  proportionally,  according  to  the  amounts  of  their  said  respective 
clebts ; "  Rawson's  covenant  against  trading,  and  to  assign  his  pro- 
perty to  the  trustees ;  the  covenant  by  the  creditors  to  release  Raw- . 
son  ;  and  the  proviso  as  to  all  the  creditors  whose  debts  aihount  to 
xipwards  of  50/.] 

All  these  provisions  satisfy  my  mind,  that  what  was  looked  to  in 
this  deed  was,  the  creditors  becoming  parties  to  the  deed,  and  not 
ascertaining  the  amount  of  their  debts.  My  opinion,  therefore,  is, 
that  those  plaintiffs  are  not  the  less  entitled  to  a  dividend  on  the 
balance  due  on  the  goods  account  because  the  amount  which  would 
be  ultimately  due  on  that  account  was  not  ascertained.  It  was  aeked, 
how,  upon  this  construction,  could  any  dividend  be  made?  The 
answer,  I  think,  is,  that  there  would  be  a  reserve  for  the  claim.  It 
was  said,  however,  for  the  defendants,  that,  in  .truth,  there  could  be 
IH>  debt  due  to  the  plaintiffs  from  Rawson  on  the  goods  account  tmtil 
all  the  goods  were  sold;  and  this  position  was  rested  upon  two 
grounds  —  first,  that  upon  Rawson  not  providing  for  the  acceptances 
given  by  the  plaintiffs  for  the  goods,  the  remedy  of  the  plaintiffs  was 
in  damages ;  and,  secondly,  that  a  factor,  taking  a  del  credere  com- 
mission, has  not,  in  respect  of  advances  made  by  him,  any  personal 
right  against  his  principal,  until  the  goods  in  respect  of  which  the 
advances  have  been  made  are  sold,  and  it  is  ascertained  that  the  pro- 
ceeds are  insufficient  to  meet  the  advances.  But  with  respect  to  the 
first  of  these  points,  I  think  that  when  the  plaintiffs  paid  the  accept- 
ances, for  which  it  was  Rawson's  duty  to  provide,  he  became  debtor 
to  the  plaintiffs  for  the  amount  which  they  paid  on  his  account.  And 
with  respect  to  the  second  point,  I  am  aware  of  no  authority  for 
such  a  position. 

The  passages  cited  from  Story  and  Russell  do  not  seem  to  me  at 
all  to  bear  it  out.  Those  passages,  as  I  understand  them,  mean  no. 
more  than  this  —  that  where  a  factor,  having  a  del  credere  commis- 
sion, has  made  advances,  and  has  sold  the  goods,  he  cannot,  whether 
be  has  received  the  proceeds  of  the  sale  or  not,  sue  the  principal  for 
so  much  of  the  advances  as  is  covered  by  the  price  of  the  goods,  be- 
cause, by  the  guarantee  arising  out  of  the  commission,  he  has  war- 
ranted that  price  to  the  principal.  The  general  rule  of  law  appears 
to  be,  that  where  a  factor  makes  advances,  he  has  a  personal  remedy 
against  the  principal,  as  well  as  a  lien  upon  the  goods,  or  the  produce 
of  the  goods  when  sold;  and  except  in  the  case  to  which  1  have  re- 
ferred, 1  do  not  see  how  the  right  can  be  differed  by  the  circumstance 
of  the  factor  having  or  not  having  a  del  credere  commission.  No 
doubt  the  factor's  remedy  against  the  principal  may  be  waived  by 
express  or  implied  agreement;  but  there  is  here  no  such  express 
agreement,  and  I  see  nothing  in  the  facts  of  the  case  from  which  such 
an  agreement  can  be  implied.  My  opinion,  therefore,  is,  that  the 
plaintiffs  were  creditors  of  Rawson  for  the  advances,  notwithstanding 
they  had  not  sold  the  goods ;  and  it  appearing  by  the  account  (A) 
ttat  there  were  bills  to  the  amount  of  5,000/.  which  accrued  due  early 
in  January,  1846,  it  follows  that  there  was  due  to  the  plaintiffs  at  the 
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date  of  the  deed  the  full  amount  which  is  now  claimed  to  be  due  to 
them  upon  the  ultimate  balance  of  the  account 

It  remains  only  to  be  considered  whether  the  provisions  of  the 
deed  exclude  the  plaintiffs  from  the  right  to  the  dividends  of  Is.  and 
of  6d.  upon  this  ultimate  balance  ;  and  I  am  of  opinion  that  they  do 
not,  for  both  those  dividends  were  declared  after  the  plaintiflb  bad 
executed  the  deed,  and  I  have  already  decided  that  the  execution  <A 
the  deed  cannot  be  limited  to  the  1,974^     Some  reliance  was  placed 
by  the  defendants,  in  their  argument,  upon  the  peculiar  phraseology 
of  the  clause  in  the  deed  relating  to  the  dividends  payable  to  creditors 
executing  the  deed  after  a  dividend  should  have  been  declared.     That 
clause  is,  in  terms,  expressed  so  as  merely  to  givcu liberty  to  the 
inspectors  to  pay  similar  dividends  to  the  creditors  who  should  after* 
wards  execute  it ;  but  the  plaintiffs  having  come  in  before  those  divi- 
dends were  declared,  I  think  that  clause  does  not  affect  the  present 
case.     Besides,  that  clause,  as  I  apprehend,  means  no  more  than  to 
preserve  a  discretion  in   the  inspectors  against  the  absolute  trust 
created  by  the  prior  part  of  the  deed.    The  defendants  also  place  some 
reliance  upon  the-  circumstance  of  the  deed  not  having  been  exe- 
cuted by  the  plaintiffs  until  after  the  expiration  of  the  four  months 
limited  for  its  execution  by  the  creditors ;  but  the  deed  has  been  so 
acted  upon  that  I  cannot  entertain  any  objection  founded  upon  this 
point.     As  to  the  costs  of  the  suit,  I  have  felt  some  hesitation ;  but 
in  the  result,  my  opinion  is,  that  they  ought  to  be  paid  out  of  the 
fund  in  hand.     I  think  there  was  some  reasonable  question  upon  the 
deed,  and  that  the  inspectors  were  justified  in  taking  the  opinion  of 
the  court  upon  it.     The  plaintiffs  have  almost  admitted  this  by  mak- 
ing other  creditors  parties  to  the  suit     If  proceedings  had  been  takea 
by  claim,  they  would,  to  say  the  least,  have  been  open  to  great  diffi- 
culty ;  and  although  I  am  not  altogether  satisfied  with  the  conduct 
fursued  on  the  part  of  the  defendants  before  the  suit  was  instituted, 
see  no  reason  for  attributing  any  blame  to  them  for  their  conduct 
since  that  time. 

Decree  accordinff  to  the  prayer.     Costs  of  all  parties  otU  of  the  fimd 
in  hand. 
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ACKNOWLEDGMENT. 
See  Limitations. 

ACQUIESCENCE. 

See  MAmBiAGi  Sbttlemskt.    Fatkkt.    Fatxeht.    Baxlttats.    Tbads 

Mabks. 

ADMINISTRATION. 

1.  Directing  Party  to  Appear,']  The  court  will  direct  a  parfy  to  i^pear  in  a  rait  and 
represent  the  estate  of  a  deceased  defendant,  who  had  died  intestate,  thoun^  no  let- 
ters of  administration  had  been  granted.    Dean  of  Ely  v.  Edwards,  434. 

8.  Inability  of  Estate  for  Debts.]  A  testator  was  seised  of  real  estate  in  fee  simple,  and 
was  possessed  of  personal  estate,  and  had  also  a  seneral  power  of  appointment  over 
other  real  estate;  he  executed  his  will,  by  which  he  devised  his  tee  simple  estate 
and  bequeathed  his  personalty,  and  also  executed  his  power  of  appointment  over 
the  other  estate :  the  personal  estate  was  insufficient  for  tne  payment  of  the  testator's 
debts:  — 

Held,  that  the  devised  real  estate  was  primarily  liable  to  the  payment  of  the  debts,  and 
if  insufficient,  then  that  the  appointed  real  estate  was  liable,  whether  the  debts  were 
by  specialty  or  by  ample  contract.    Fleming  v.  Buchanan,  661. 

See  Mabshallino  of  Assets. 

ADMINISTRATION  SUIT. 

Priority  of  Creditors.]  Where  an  attorney  and  solicitor  became  bankrupt,  and,  with- 
out having  obtained  his  certificate,  commenced  practice  and  continued  to  do  so  with 
the  kno'^dge  of  the  creditors  who  had  proved,  it  was:  — 

Held,  that  the  subsequent  creditors  had  priority  over  those  who  had  proved,  and  that 
the  estate  was  to  be  administered  in  equity  and  not  in  bankruptcy.  The  official 
assignee,  who  appealed  from  a  decree  of  the  court  below,  was  ordered  to  pay  the 
costs  personally.     Tucker  v.  Hemaman,  541. 

ADMINISTRATRIX. 

Feme  Covert]  A  wife  is  incapable  of  assigninff  by  deed,  even  as  administratrix,  with- 
out the  concurrence  of  her  husband ;  and  if  he  is  an  in&nt  his  concurrence  is  not 


valid.    Derbishire  v.  Home,  826. 
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AFFIDAVITS. 
See  Bankbupt. 

AGR£EM£NT. 
See  TBU8TES8. 

AMENDMENTS. 

Practice,']  Where  an  amendment  made  in  a  bill  exceeds  two  folios,  tbe  bill  mat  be 
reprinted.    Stone  v.  Davies,  600. 

ANNUITY. 

Restraint  upon  Alienation.']  A  testator  gave  all  his  residoary  estate  io  tmstees,  npn 
trust  to  pay  the  proceeds  to  his  wife  for  life,  and  after  her  decease  upon  trust  to  lefl 
the  property  ana  to  stand  possessed  thereof,  as  to  one  seventh  P&rt,  in  trust  io  hj 
out  and  invest  the  same  in  a  ^vemment  annuity  for  the  life  of  his  son,  and  upoo 
further  trust  to  pay  such  annmty  when  and  as  the  same  should  become  pajaUe,  oot 
by  anticipation,  to  his  said  son,  for  his  life,  for  his  own  use :  bat  the  testatw  dedared 
that  in  case  his  son  should,  either  before  or  after  his  (the  testator's)  death,  beoone 
bankrupt  or  insolvent,  or  should  do  any  act  to  encumber  the  annmty,  then  Q»  pio- 
perty  was  to  so  over  to  other  persons.  The  testator's  son  survived  the  testitoraad 
died  in  the  lifetime  of  the  tenant  for  life,  without  having  beccMne  banlmipC  or  iasot- 
vent,  and  without  having  done  any  act  to  encumber  the  annuity :  — 

Eeldy  that  his  personal  representatives  were  entitled  to  the  proper^.  Da^  v.  Dt$j 
656. 

APPROPRIATION  OF  PAYMENTS. 
See  Bankrupts. 

ASSETa 

Leaseholds.]  A  father,  being  possessed  of  a  lease  of  tithes  from  a  dean  and  chapter, 
which  was  renewable  by  custom,  upon  receiving  notice  to  renew,  signified  venaUf, 
to  his  son,  that  he  wished  him  to  take  the  rene*^  for  his  own  benefit  The  sod  paid 
the  fine ;  the  fiither  died,  having  made  the  son  his  executor.  After  the  ftther^i  desA} 
the  son  took  the  new  lease  to  hunself ;  and  in  a  creditors'  suit  against  the  estate  of  the 
&ther,  the  court  refused  to  consider  •the  sew  lease  as  part  of  tiie  fitthei's  laeii- 
Lee  V.  Flood,  283. 

How  Marshalled.] 

See  Mabshaxlino  of  Assets. 


ASSIGNMENT. 

1.  Notice  to  Assignee.]  The  equitable  assign  by  deed  of  a  judgment  debt  assigned  it 
over,  together  with  the  deed.  Notice  of  this  assignment  was  not  given  to  die  jod^ 
ment  debtor.  The  original  assign  afterwards  ratve  a  release  to  the  debtor,  n&s^ 
cepted  the  same  without  requiring  the  original  deed  of  assignment  to  be  given  optf 
produced :  — 

Held,  that  such  release  was  ^ood  as  against  the  asrign,  who  had  neglected  io  give  00- 
tice  of  the  asognment  to  lum.    Sto^  v.  Dchson,  96. 
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8.  What  PassesJ]  A  assigned  <*  all  his  ready  money,  securilies  for  money,"  &c.,  &c., 
"and  all  other  his  personal  estate  and  effects  whateoeyer  or  wheresoeyer  of  or  be- 
longing, or  due  or  owing  to  him :  — 

Held,  that  the  general  words  passed  only  property  ejusdem  generis  with  that  specified, 
and  that  they  did  not  convey  a  contingent  reversionary  interest  in  a  legacy.  Wrighfs 
Trusts^  in  re^  808. 

When  it  amounts  to  an  Act  of  BankruptcyJ] 

See  Bankrupt.    Trustees. 

ASSURANCE. 
See  Insurance. 

AWARD. 
See  Injxtnction. 

BANKRUPTCY. 

1.  Proof  of  Claim.']  The  stat  2  &  8  Vict  c.  87,  by  which  Wlls  of  exchange  or  pro- 
missoiy  notes  payable  within  twelve  months,  and  upon  which  a  higher  rate  of  inte- 
rest than  51  per  cent,  has  been  reserved,  are  protected  from  the  operation  of  the 
usury  laws,  subject  only  to  the^Droviso  in  the  statute,  that  nothing  therein  contained 
*'  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein,"  protects  the  bills  or 
notes  specified  in  the  act,  although  they  are  secured  b^  a  mortgage  or  charge  upon 
lands  given  contemporaneously  or  otherwise  wiUi  the  bdb  or  notes ;  the  proviso  of  the 
statute  affecting  only  the  validity  of  the  real  security,  and  not  that  of  the  notes. 
Therefore,  where  promissory  notes,  jMiyable  at  six  weeks,  three  months,  and  other 
periods,  within  twelve  months,  were  given  for  advances  of  money,  and  the  payment 
thereof,  with  interest  at  6/.  per  cent.,  was  secured  by  mortgages  and  charges  upon 
land  ^ven  contemporaneously  with  the  notes,  and  the  debtor  afterwards  became  bajok- 
rupt,  it  was  held,  that  the  holder  of  the  notes  was  entitled,  on  giving  up  the  real 
security,  to  be  admitted  to  prove  for  the  full  amount  of  the  notes  against  the  estate 
of  the  bankrupt    Leakey  in  re,  2^. 

2.  Act  of  Banhruptcy."]  Where,  on  the  eve  of  his  bankruptcy,  the  bankrupt  upon 
being  pressed  for  payment  by  a  creditor,  executed  to  him  an  assignment  of  so  much 
of  his  estate  and  effects,  as  to  render  it  impossible  for  him  to  continue  carrying  on 
his  trade,  this  was  held  to  constitute  an  act  of  bankruptcy,  and  to  be  void  as  agamst 
the  general  body  of  the  creditors  of  the  bankrupt    Bailey ^  exparte^  51. 

8.  Proof  of  Claims.]  A  trader,  in  his  marriage  settlement,  covenanted  with  trus- 
tees to  pay  them  3,000il  **  out  of  the  first  capital  moneys  or  real  or  capital  personal 
estate  or  capitalized  income  of  or  to  which  he  should  be  or  become  possessed  or  in 
anywise  entitled  after  the  solemnization  of  the  marriage,"  within  six  months  after  he 
diould  **  have  become  "  so  possessed  or  entitled.  The  marriage  took  place,  but  the 
money  was  not  paid.  The  trader  was  possessed  of  stock  in  trade  and  other  effects 
&r  exceeding  in  value  the  3,00021  down  to  the  time  when  he  became  bankrupt,  and 
fi>r  a  long  time,  more  than  six  months  after  the  date  of  the  settlement,  more  than 
enough  to  pay  all  his  debts  for  the  time  being,  including  the  3,000/.  The  trustees 
tendered  a  proof,  but  the  same  was  refused ;  but  on  app^ :  — 

Ueldy  that  as  the  bankrupt  had  property  six  months  alter  a  settlement,  more  than 
enough  to  satisfy  the  3,000/.,  and  as  there  was  a  breach  of  the  covenant  by  non- 
payment at  the  end  of  six  months,  the  trustees  were  entided  to  prove.  Evans^  ex 
parley  455. 

4.  Surplus  of  Estate."]  A  trader,  who  was  in  insolvent  circumstances,  was  the  owner 
of  leasehold  property  which  was  chai^ged  with  an  annuity.    He  committed  an  act 
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of  bankruptcy,  and  after  that,  A.  B.  paid  off  the  arrears  oTtlie  aBnoitjr  aad 

turn,  making  900/.,  and  with  the  concurrence  of  the  trader  tock  an  aosc^ote  aa^ 
ment  of  the  annuity  and  arrears.  Then  the  trader  wat  ad|iidieated  faankniDt,  aid 
aasignees  of  his  estate  were  appointed,  after  which  A.  B.  boiu^t  the  leftsmid  pio- 
V^rty  so  charged,  and  the  same  was  assigned  to  a  trustee  for  him.  Upon  a  U 
being  filed  by  the  assi^ees,  the  sale  of  the  annuity  and  of  the  Iwuiohoin  was  set 
aside  as  fraudulent  and  void,  with  coots  to  be  paid  by  A.  B.  to  the  solicitor  of  the 
assignees.  An  order  was  made  in  the  bankruptcy,  bjr  which  it  was  declared  tfaiftthe 
order  as  to  costs  in  the  decree  was  to  be  without  prejudice  to  any  auestioD  betweca 
the  trader  and  A.  B.  The  trader  obtained  his  certificate,  and  the  leaseholds  haiiiur 
been  sold  and  all  the  debts  paid,  there  remained  a  surplus.  The  trader  aa^ned  «i 
his  effects  for  value,  and  the  purchaser  claimed  the  surplus,  but  A.  R  insi^ed  tet 
he  was  entitled  to  be  repaid  out  of  it  such  costs  of  the  proceedings  in  chancery  and 
bankruptcy  as  he  had  paid  to  the  assignees ;  but  the  court :  — 
Heldy  that  he  was  not  entitled  to  them  as  against  the  trader  or  his  assignee  for  Tahie, 
because,  if  he  and  the  trader  were  trustee  and  cestui  que  truttj  in  the  purchase,  he 
had  set  up  an  adverse  title  to  the  trader ;  and  because,  if  he  and  the  trader  had  ia 
the  purchase  combined  to  defeat  the  creditors,  it  would  be  agaiaat  public  poiiey  lo 
ive  him  the  costs ;  and  — 

'd,  therefore,  that  the  purchaser  from  the  trader  was  entided  to  the  sorplns.   JtmiOj 
ex  parte f  460. 


give 
ffSdyi 


5.  PeHdonet^B  Debt,"]  P.  &  B.  were  engaged  in  partnership,  and  W.  being  about  to 
join  them  in  the  business,  stipulated  that  J.  B.  the  fiither  of  B.  should  covenant  with 
him  that  the  debts  due  to  P.  It  B.  would  realize  a  staled  sum,  and  if  not,  he  woold, 
on  demand  of  W.,  pay  so  nnich  as  it  fell  short  of  that  sum  to  P.,  B.  &  W. ;  and  also 
should  covenant  with  W.  that  the  debts  owing  by  P.  &  B.  did  not  exceed  a  stated 
sum,  and  if  they  did,  J.  B.  would,  on  the  demand  of  W.,  pay  to  P.,  B.  &  W^  or  the 
person  or  persons  to  whom  the  same  might  be  due,  the  excess  over  that  sum.  IV 
purtnership  of  P.,  B.  &  W.  was  formed,  and  Uie  covenants  entered  into  accordiittjlj. 
W.  made  a  demand  for  payment  of  a  sum  which  appeared  to  be  due  from  the  £m 
of  P.  &  B.,  over  the  stated  sum,  and  not  bein^  paid,  an  a4judication  of  bankrupley 
was  pronounced  and  affirmed  against  J.  B.,  who  appealed ;  and  it  was  — 

HddyjxaX  the  covenant  was  not  to  pay  a  stated  or  liquidated  sum,  but  that  the  remedy 
of  it  lay  in  damaees,  and  being  so,  the  demand  did  not  constitute  a  ffood  petitkn- 
ing  creditor's  debt,  and  the  adjudication  was,  therefore,  annalled.  BroodSkwrn^  ex 
parte,  466. 

6.  Power  of  Commissioner,']  Power  of  commissioner  to  make  order  for  sale  of  goo^ 
in  the  reputed  ownership  of  the  bankrupt  after  an  actual  sale  by  mortgagee.  Barlow, 
ex  parte,  464. 

7.  Distress^Arrears  o/ItenL'^  A  landlord  levied  a  distress  for  rent,  and  befi»e  he 
sold,  the  tenant  was  adjudicated  bankrupt,  and  then  the  sale  took  f^ace  under  tiie 
distress.  The  commissioner  decided  that  the  landlord  was  only  entitled  to  retain 
one  year's  rent ;  but  on  appeal :  — 

Held,  that  the  landlord  was,  under  the  42d  section  <^  the  3  &  4  Will  4,  c  27,  (the 
Statute  of  Limitations,)  entided  to  six  years'  rent  out  of  the  proceeds  of  the  sale. 
Bayli/,  ex  parte,  472. 

8.  Appropriation  of  Payments,"]  Two  firms,  K.  &  Ca  and  B.  &  Ca  had  dealings  toge- 
ther, during  which  K.  &  Co.  made  payments  for,  and  accepted  bills  for  the  accommo- 
dation of  6.  h.  Co.,  and  received  from  B.  &  Co.  (»sh  and  bills  as  payment  of  and 
security  for  the  outlay  and  liabilities  made  and  incurred.  By  the  coane  of  deafing 
adopted  by  the  two  firms,  the  amounts  received  by  K.  &  Ca  on  the  l^lls  depooteS 
with  them  by  B.  h,  Co.  were  credited  by  K.  &  Co.  to  B.  4t  Ca  in  a  cash  account 
In  July,  1812,  K.  &  Co.  became  bankrupt,  and  B.  &  Ca  became  bankrupt  in  the 
following  month,  and  at  the  period  of  the  tMuikruptcies  there  was  a  laige  balance  due 
to  K.  &  Ca  The  bill-holders  proved  against  boUi  estates,  having  been  paid  lOv.  ia 
the  pound  out  of  the  estate  of  JB.  &  Ca,  the  principal  debtors,  and  dien  lOt.  in  the 
pound  our  of  K.  Sc  Ca's  estate,  who  were  the  sureties :  — 

Held,  affirming  a  decision  of  the  Vice-ChanceUor  in  bankruptcy,  first,  that  tiie  asaigaflca 
of  the  estate  of  K.  &  Ca  were  entitled  to  prove  against  the  estate  of  B.  IL  Ca  the 
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amonnt  oa  the  caeh  balance  due  at  the  date  of  the  bankrnptcies.    Johnson,  ex  parte. 
474. 

9.  Secondly,  were  entitled  to  appropriate  the  amounts  received  on  the  deposited  bills 
to  the  dischaige  of  their  liabihties  to  the  bill-holders.    lb. 

10.  And,  thirdly,  that  they  were  entitled  to  tiie  benefit  of  the  proof  made  by  the  bill- 
holdeis  against  the  estate  of  B.  &  Co.,  until  they  should  be  recouped  the  excess  paid 
by  the  estate  of  K.  &  Co.,  to  the  bill-holders,  over  and  above  the  sums  realized  mm 
tae  deposited  bills.    Ih. 

11.  Principal  Surety. "]  Where  a  principal  debtor,  or  his  estate,  pa3rs  part  of  a  debt, 
and  the  creditor  proves  for  the  remainder,  and  the  surety  of  the  principal  debtor 
pays  the  remainder  of  the  debts,  the  latter  has,  by  reUevinc  the  estate  of  the  principal 
debtor  from  further  demand  in  respect  of  the  debt,  pUiced  himself  wiUiin  the  mean- 

^  ing  of  the  8th  section  of  the  statute,  49  Geo.  8,  c.  121,  and  is  entitled  to  stand  in 
ihe  place  of  the  creditor  in  respect  of  his  proof  against  the  estate  of  the  principal 
debtor.    Jh. 

12.  Tender. "]  Where  a  creditor  has  issued  a  summons  to  his  debtor,  and  the  debtor 
attends  and  admits  part  of  the  debt  and  tenders  the  part  he  admits,  the  creditor  may 
by  his  conduct  render  it  unnecessary  for  the  debtor  to  actuallv  produce  and  show 
the  money,  in  order  to  comply  with  the  requirements  of  the  8  2d  section  of  the  12  & 
13  Vict  c.  106.    Danksy  exparte,  486. 

18.  QtMBTtf,  whether,  under  the  same  section,  it  is  necessary  that  the  same  proof  of 
tender  should  be  given  as  would  be  necessar^r  to  support  a  plea  of  tender  m  an  ac- 
tion, their  lordships  not  agreeing  upon  the  point    lb. 

14.  Taxation  of  Costs.']  A  solicitor  to  assignees  delivered  his  bill  of  costs  to  the  re- 
gister who  taxed  it,  and  the  same  was  then  paid  by  the  official  assignee,  and  the 
amount  was  allowed  in  his  account  After  more  than  a  year,  the  bill  was  ordered 
by  the  commissioner  to  be  taxed  by  the  Taxing  Master,  but  on  appeal,  the  order 
was  discharged. 

**  Special  circumstances  "  in  Lord  Langdale'a  Act,  (6  &  7  Yict  c.  78,)  mean  circum- 
stances of  fraud ;  and  if  none  can  be  shown,  a  bill  is  not  taxable  after  a  year —  per 
Lord  Cranworth.    Pemberton,  ex  parte,  489. 

15.  Joint  and  Separate  Fiot.l  It  is  no  sufficient  reason  for  delaying  the  grant  of  a  cer- 
tificate under  a  separate  nat,  that  during  the  further  proceedings  under  a  joint  fiat 
against  the  bankrupt  and  others,  matters  ma^  be  disclosed  that  may  render  it  proper 
to  refuse  this  certificate,  or  grant  it  with  momfications.    Braggiotti,  ex  parte,  491. 

16.  Joint  and  Separate  Fiat.'\  It  is  no  sufficient  reason  fi>r  delajin^  the  consideration 
ci  the  grant  of  a  certificate  under  a  separate  fiat,  that  an  action  is  pending,  to  try 
whether  two  out  of  three  other  persons,  against  whom  and  the  bankrupt  a  joint  fiat 
has  been  issued,  are  legsUly  bankrupts.     CasteXli,  ex  parte,  492. 

17.  Judgment]  A  trader  gave  a  warrant  of  attorney,  on  which,  in  April,  1848j  judg- 
ment was  entered  xxg.  In  February,  1852,  an  arraiurement  was  attempted  with  the 
general  body  of  creditors  to  avoid  a  bankruptcy.  The  trader  signed  a  declaration 
of  insolvency.  At  a  meeting  between  the  judmnent  creditors  and  an  agent  for  the 
other  creditors,  the  former  were  infinmed  of  ^is,  and  were  asked  and  made  a  pro- 
mise, the  terms  of  which  were  in  controversy,  not  to  take  any  steps  to  ^ain  prionty ; 
and  the  meeting  was  a^onmed  to  a  i^tnre  day.  In  the  mean  time  the  judgment  cre- 
ditors register^  their  judgment ;  and  on  the  trader  beii^  adjudicated  banlmipt,  they 
petitioned  the  commissioner  that  they  might  be  declared  equitable  mortgagees  of  the 
real  estate  of  the  bankrupt,  but,  on  the  ground  of  breach  of  fidth,  the  commissioner 
dismksed  the  petition,  with  costs.  On  appeal,  the  court  decided  that  what  took  place 
at  the  meeting,  even  if  a  promise  was  generally  made,  was  not  enough,  on  the  one 
hand,  to  support  a  bill  to  restrain  the  registration  of  the  jud^ent,  nor  on  the  other 
to  support  a  Dill  to  restrain  the  filing  of  the  declaration  of  insolvency,  and  that  the 
decision  of  the  commissioner  must  be  reversed.    Boyle,  in  re,  493. 

18.  Lien  upon  Real  Estate,]  A  judgment  on  a  warnmt  of  attorney,  although  not 
executed,  may  now  constitute  a  uen  upon  real  estate  in  case  of  bankruptcy.    lb. 

65* 


Digitized  by  VjOOQ IC 


666  INDEX. 


Chancery. 


19.  Practice,']  Where  a  trader  had  petitioned  under  the  arrangement  clauses  of  tihe 
statute  12  &  18  Yict  c.  106,  and  had  conformed  to  the  requirements  of  the  rtstoto, 
the  court,  differing  from  the  conmiisaioner,  permitted  the  petition  to  be  taken  off^ 
file,  and  all  proceedings  stayed,  although  the  case  did  not  come  within  ihe  223d  sec- 
tion of  the  act    Phmps,  exparte,  496. 

20.  AnntUling  Adjudication — Infancy.']  Where  a  person  who  has  been  adjixficaied 
bankrupt,  does  not  show  cause  agaonst  the  validi^  of  the  adjudication  before  &e 
commissioner  within  the  period  prescribed  by  section  104,  <»  the  statute  12  &  IS 
Vict  c.  106,  or  commence  "  an  action,  suit,  or  other  proceeding  to  dispute  or  aaad 
the  fiat,"  &c.,  within  the  ]>eriod  prescribed  by  section  283,  the  court  will  not  anad 
the  adjudication,  on  a  petition  of  the  bankrupt,  notwithstanding  that  ai  tiie  time  of 
the  adjudication  tiie  bankrupt  was  under  twenty-one  years  of  ag^  there  bdng  no 
exception  in  the  283d  section  of  the  statute  respecting  mfants.     n^est^  exparle^  4S3. 

21.  Distribution  of  Assets,"]    Where  there  was  ioint  estate  to  the  amount  of  1S£. : — 
Heldy  Uiat  the  joint  creditors  could  not  receive  cUyidends  from  the  separate  estate,  oatil 

all  the  separate  creditors  were  paid  in  fiiU,  although  it  did  not  i^pear  that  d£tet  psy^ 
ment  of  costs  any  part  of  the  1 3/.  would  remain  for  distribnticm.  Kennedy^  exports, 
160. 

See  Administration  Suit. 

BANES. 

See  Contributort.    Pabtibs. 

BOND. 

Release  of]  A  being  indebted  to  B,  C,  and  D,  three  sisters,  who  were  his  near  rela- 
tions, partly  on  his  own  account,  and  jMurtiy  as  executor  of  his  &ther,  execated  to 
them  a  bond  for  500/.  At  the  time  of  giving  of  the  bond,  A  objected  to  give  it,  sad 
agreed  to  do  so,  only  on  a  verbal  representation  that  it  was  not  intended  to  be  en- 
forced unless  B,  C,  and  D,  should  come  to  want,  —  an  event  which  did  not  hi^pen. 
The  bond  renudned  in  the  hands  of  the  three,  till  the  death  of  B,  and  after  her 
death,  in  the  hands  of  the  survivors,  and  after  the  death  of  C,  in  die  hands  of  D, 
whose  property,  ^by  mutual  arrangements,)  it  was  at  the  time  of  her  death.  On  tibe 
bond  was  found  me  following  indorsement :  "  This  bond  is  never  to  appear  agaiBit 
A.    Witness,  C.  C."    This  was  dated  eleven  years  after  the  date  <rf  the  t)ood. 

It  was  not  made  clear  that  C's  name  was  written  by  herself:  it  was  s^  that  D  hid 
written  it.  It  was,  however,  proved  that  if  D  had  written  it,  she  did  so  with  the 
authority  of  C. 

Held,  that,  without  saying  whether  the  indorsement  amounted  to  a  release,  which  wm 
a  legal  Question,  there  was  an  equity  under  the  circumstances,  against  enfodog  the 
bond;  that,  if  put  in  suit,  the  action  would  be  restrained;  and  that  there  was  no- 
thing due  on  the  bond  to  the  estate  of  D.    Major  v.  Major,  106. 

BEQUEST. 
See  Insurance.    Legacy.    Will. 


BILLS   AND  NOTES. 
See  Payment.    Usury. 

CAVEAT  EMPTOR 
See  Fraud. 
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CALLS. 
See  Bailwats.    WiNBrno-up  Acts. 

CASES  EXPLAINED,  AFFTRMED,  &c. 

Adey  t.  Arnold,  15  Eng.  Bep.  278,  explained^ 550, 

Oipe'9  ca#tf,  18  Eng.  Bep.  825,  affiimed, .  l! 

London  and  N.  W.  Railway  Co.  t.  SmxOi,  1  Hall  &  Twells,  864,  overmled,        .  299! 

Rowlands  v.  Tucker,  1  Buss.  &  M.  685,  doubted,     .        .'      .        .        .       .  558 

Turner  v.  Wardle,  7  Sim.  80,  disdngoisbed, 551 

WiUiams  t.  Teale,  6  Hare,  289,  approYed, 452 

Troody.J^ardw/;^,  2  ColL  542,  explained, 551 

CHABITY. 

1.  College — AmovabiUtyJ^  This  court  lias  jurifldiction  within  the  52  G^.  8,  c.  101, 
to  determine,  npon  petition^  whether  resolutions  hy  some  of  the  trustees  of  a  cdlege, 
&c,  for  changing  its  locahly,  would  be  beneficial  to  the  institution.  Manchester 
CoUegCj  in  re,  404.  ' 

2.  Power  of  Trustees.']  A  collejge  for  the  education  of  PresbTterian  Protestant  Dis- 
senters, sovemed  hj  a  committee  of  trustees  chosen  out  of  subscribers  and  donors, 
and  not  fixed  to  anj  locality,  may  be  removed,  at  the  discretion  of  a  majority  of  the 
trustees,  firom  Manchester  to  London,  or  to  such  other  place  as  shall  be  best  calcu- 
lated to  advance  the  objects  and  dedgn  of  the  institution ;  and,  notwithstanding  such 
transfer,  the  rents  and  income  of  the  trust  property  may  be  applied  for  the  institu- 
tion under  the  direction  of  the  committee  of  management    Ih. 

8.  Practke."]  To  avoid  the  necessity  of  reciting  the  settled  scheme  o  a  charily,  the 
order  may  refer  to  a  copy  of  the  scheme  settled,  approved,  prepared,  and  si^ed  by 
the  judge  and  filed  in  the  court;  and  subse<][uent  applications  for  the  appomtment 
of  new  trustees,  and  on  matters  contained  m  the  scheme  and  connectea  with  the 

fovemment  and  management  of  the  charity,  may  be  made  to  the  judge  at  chambers 
y  summons  on  notice  to  the  Attomey-GeneraL     Conyei's,  in  re,  505. 

4.  Jurisdiction  of  Vice-ChanceUor.^  Under  the  81st  section  of  the  1  WilL  4,  c  70, 
the  Yice-Chancellors  have  jurisdiction  to  appoint  new  trustees,  in  the  place  of  the 
Judges  of  the  Court  of  Chester,  of  a  charity  cast  upon  such  judges  by  virtue  of  their 
office.    Robinson^s  Charity,  in  re,  544. 

CHECK. 
Payment  5y.] 

See  Payment. 

CONDONATION. 
See  Husband  and  Wife. 

CONTEMPT. 

1.  Sequestration."]  A  defendant  was  committed  for  contempt  for  not  obeyuK;  an  order 
maae  on  him  for  the  parent  of  certain  sums  of  money  into  court,  ana  a  writ  of 
sequestration  issued  against  his  estate.  He  was  afterwiunls  discharged  fixun  prison 
under  the  Insolvent  Debtors'  Act  A  petition  by  the  assignee  that  the  sequestrator 
might  deliver  up  possession  of  the  estate  of  defendant,  was  dismissed.  TaJtham  t. 
Parker,  573. 
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2.  Practice,'\    An  anBwer  was  filed  by  the  defendant  while  in  contempt,  and  an 
was  made  to  dear  the  contempt  on  payment  of  the  costs ;  bat  as  tl^y  were  not  paid 
a^r  taxation:  — 

Held,  that  the  plaintiff  was  entitled  to  have  the  answer  taken  off  the  file.  Co^  t. 
AUeyne,  602. 

CONTRACT. 

SeeTausTEBB. 
See  Railways. 
See  Railways. 

See  COHTBIBUTOBY.     TSUSTS. 

CONTRIBUTORY. 

1.  Commencement  of  Liability,']  By  the  deed  of  settlement  of  a  joint-stock  banking  eon- 
pany  it  w^  provided,  amon^  other  things,  **  that  whenever,  by  aav  means  what- 
ever, any  shares  in  the  capital  of  the  company  shall  beoome  actually  iotSattd^ot 
shall  be  duly  and  effectually  transferred  to  a  new  proprietor,  then,  and  ia  sndk  a 
case,  and  not  before,  the  responsibilities  of  the  previous  owner,  as  a  propnetor  in^ 
companv  in  respect  of  such  shared,  shall  cease  and  detennine,  ana  such  previous 
owner  snail  be  exonerated  and  <Uschai^ged  from  all  subsequent  claims,  demands,  sod 
obligations  in  respect  of  the  same  shares,  and  from  all  future  observance  and  per- 
fiormance  of  the  covenants,"  &c. :  — 

Eddy  affirming  die  decision  of  the  Master  of  the  Rolls,  refusing  to  discharae  a  esSl, 
tiiat,  under  the  terms  of  the  deed,  the  transferree  of  shares  was  subject  to  the  liabifi- 
ties  of  the  company,  as  well  those  incurred  before  as  after  the  date  of  the  transfer. 
Cape's  case,  1. 

2.  Windina-^p  Acts.']  A.  B.,  one  of  the  directors  of  a  joint-stock  banking  company,  was 
a  subscrioer  for,  wd  executed  the  deed  of  settlement  in  respect  of  twenty  shares  of 
the  company,  each  director  being  obliged  to  hold  twenty  shares  as  a  mialificadon.  Hie 
directors  suosequently  resolved,  without  the  privity  of  the  shareholaers,  to  appropii* 
ate  to  themselves  a  certain  amount  of  additional  or  credit  shares,  which  they  were 
to  pay  for,  by  giving  promissory  notes  for  the  amount  for  which  each  sobscribed. 
A.O.  affreed  to  take,  imd  he  save  a  promissory  note  in  payment  for  100  of  soch 
credit  snares ;  he  also  signed  a  ^tter,  bmding  himself  to  pay  the  deposit  and  caUs  an 
them,  but  did  not  execute  the  deed  in  reepect  of  them.  Eight  years  afler  the  exe- 
cution of  the  promissory  note,  A.  B.  dieo,  without  having  paid  any  interest  on,  or 
any  part  of  the  principal  of  the  promissory  note,  but  in  Uie  boc^  of  the  conqiaay, 
credit  was  given  to  bun  in  respect  of  dividends  on  the  credit  shares,  and  he  was 
chai^d  interest  upon  the  promissory  note.    On  the  company  being  wound  op :  -- 

Held,  that  his  executor  was  rightly  placed  on  the  list  of  contributories,  not  only  ii 
respect  of  the  twenty  shares,  but  also  in  respect  of  the  100  credit  shares,  ahhoi^ 
the  creation  of  the  credit  shares  was  not  wtfkranted  by  the  deed,  nor  were  tiiey  m 
fact  ever  issued  or  allotted.    Robinson's  Executor's  case,  205. 

8.  Executors.']  C.  D.,  one  of  the  directors  of  a  joint-stock  banking  company,  was  a 
subscriber  for,  and  executed  the  deed  of  settlement  in  respect  of  twenty  shares  of 
the  company,  each  director  being  bound  to  hold  that  number  as  a  qualification.  The 
directors  subsequently  resolved,  without  the  privity  of  the  shareholders,  to  appropri- 
ate among  themselves  a  certain  amount  of  additional  or  credit  shares,  whicn  th^ 
were  to  pay  for  by  giving  promissory  notes  for  the  amount  for  which  each  subscribed. 
C.  D.  agreed  to  take  500  of  such  additional  shares,  and  gave  his  promissorv  note, 
payable  in  five  years,  for  the  amount ;  he  also  agned  a  letter,  bindmg  himself  torn 
the  deposit  and  calls  on  them,  but  did  not  execute  the  deed  in  respect  of  them,  uo 
died  three  months  afterwards.  Within  one  month  from  the  date  of  his  death,  bis 
executors  applied  to  the  directors  of  the  company,  to  ascertain  the  extent  of  hisiate- 
rest  in  or  liability  to  the  company.  In  answer  to  this  application,  they  were  infiirmed 
that  their  testator  held  twenty  shares,  which  were  thereupon  duly  transfbrred  to  a 
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pnrcliafler;  the  directors  afterwards  cancelled  the  500  credit  shares,  and  the  pro- 
missory note.  £ight  years  i^r  the  death  of  C.  D.,  the  company  was  wound  up :  — 
Meldy  that  the  executors  of  C.  D.  ought  not  to  be  placed  on  the  list  of  contributories : 
and  that,  although  his  estate  miffht  have  been  bound,  if  the  claim  had  been  promptly 
asserted  at  the  instance  of  the  shareholders,  yet  that  so  long  after  the  distribution  of 
his  assets,  the  loss  resulting  from  the  misrepresentation  of  the  directors  must  &31 
upon  themselves  and  the  company,  and  not  upon  the  estate  of  C.  D.  Meux*8  Ex^ 
ciuor^s  case^  210. 

See  Jodtt-Stock  Compant.    Bjolwats.    Winding-up  Acts. 


CONTEBBUnON.   ^ 
See  Deed. 

CORPOKATION. 

Power  of  Majority.']  The  rule,  that  the  maiority  cannot  bind  the  minorily  in  a  joint- 
stock  company,  as  to  acts  not  contemplated  hy  the  common  contract,  has  not  been 
applied  to  corporate  companies  for  a  public  undertaking  involving  puUic  interests 
and  duties  under  the  sanction  of  parliament    Ffooks  v.  London  Ramoay  Co,  7. 

See  Joint-Stock  Company.     Railways.    Winding-up  Acts. 


COSTS. 

1.  Attendances  —  Taxation  o/]  Where  a  motion  to  dismiss  stood  over  for  a  space  of 
time,  including  fifty-three  motbn  days,  the  defendant's  solicitor  being  unable  to 
swear  that  he  actnaUy  attended  in  court  upon  such  motion  davs,  the  taxing  Master 
allowed  him  costs  for  ten  attendances  only,  and  the  Yice-Chancellor,  on  petition, 
confirmed  this  order,    ffollocombe  v.  Hollocombey  5. 

2.  Admmiitration  Suit,']  A  simple  contract  creditor  filing  his  bill  fbr  the  adminis- 
tration of  the  testator's  assets,  is  entitled  to  his  costs  of  tte  suit  as  between  solicitor 
and  client,  though  the  specialty  creditors  exhaust  the  assets.  Richardson  v.  JenkvM^ 
$7. 

8.  Appeal]  As  a  general  rule  where  a  plaintiff's  title  to  equitable  relief  depends  on 
a  lecd  nght,  on  the  establishment  of  such  right,  either  by  an  action  or  an  issue,  he 
wmoe  entitled  to  the  cost,  both  at  law  and  in  equity.  After  an  issue  had  been  di- 
rected and  found  in  favor  of  the  defendant,  the  plaintiff  applied  for  a  new  trial, 
which  was  refused ;  the  cause  was  then  brought  to  a  hearing,  when  the  bill  was  di»- 
missed  with  costs.  The  plaintiff  then  appealed  from  the  decree,  as  well  as  the  order 
refusing  the  new  trial  On  that  appeal  toe  bill  was  retained  for  a  year,  with  liberty 
for  the  plaintiff  to  bring  an  action.  An  action  was  accordingly  brought,  and  a  ver- 
dict was  found  in  the  pUuntiff 's  iavor ;  but  a  new  trial  of  the  action  was  subsequently 
grant^,  on  the  ground  of  misdirection  of  the  judge.  The  plaintiff  having  been 
successful  in  the  second  action,  the  cause  was  brought  before  die  Vice-chancellor, 
Knight  Bruce,  on  the  equity  reserved,  when  he  made  a  decree  in  conformity  with 
the  result  of  the  trial  at  law,  but  did  not  think  fit  to  make  any  order  as  to  costs : — 

Held^  on  an  appeal  from  that  decree,  that  the  appeal  involved  so  much  of  principle  aa 
to  render  it  an  exception  to  the  ordinaiy  rule,  which  prohibits  an  appeal  for  costi 
alone.     Corporation  of  Rochester  v.  Lee^  202. 

4.  Costs  of  Suit.]    Under  the  circumstances  of  this  case :  — 

Hetd^  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  issue,  nor  of  the  first  trial 
of  &e  action,  nor  of  so  much  of  the  costs  of  the  suit  as  was  occasioned  by  his  hav- 
ing brom(bt  ^Q  cause  to  a  hearing,  without  appealing  firom  the  order  refusing  tho 
new  triaiof  the  issue,  but  that  he  was  entitled  to  all  toe  other  costs.    lb. 
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6.  Taxation  after  Pavment,']  The  rale  of  court  is,  that  to  obtain  a  taxation  after  pay- 
ment, there  must  either  be  both  overcharge  and  pressure,  or  overcharge  so  grooB  m 
to  amount  to  fraud.    Hubbard,  in  re,  285. 

6.  A  solicitor  is  not  bound  to  do  that  on  the  undertaking  of  the  oppoate  solicitor,  wkidi 
the  latter  is  not  entitled  to  as  of  right    lb. 

7.  The  cases  of  taxation  after  payment  on  the  ground  of  pressure  are  not  to  be  ex> 
tended.    lb, 

8.  A,  the  mortgagor's  solicitor,  sent  a  reconveyance  to  B,  the  mortgagee's  solicitor,  for 
execution,  unstamped.  On  the  23d  of  August,  B  delivered  his  bul  of  costs,  whid 
was  objected  to ;  and  on  the  10th  of  September,  A  applied  to  B  for  the  loan  of  tJie 
deed  to  get  it  stamped,  on  his  undertaking  to  return  it,  which  vras  refbsed,  and  on 
the  18th  of  September,  the  mortgage  and  bill  were  psdd.  The  mortgagee  after- 
wards applied  for  a  taxation,  and  me  pressure  relied  on  was,  that  he  had  been  com- 
pelled to  pay  tiie  bill  in  order  to  get  the  reconveyance  stanmed  and  avoid  tfe 
penalties ;  and,  secondly,  that  no  taxation  could  be  had  in  the  long  vacation.  He 
also  alleged  overcharges,  which  were  not  clearly  made  out  The  application  was 
refused  with  costs.    IB, 

9.  SolicUorsJ]  In  a  suit  by  a  trustee  against  his  co-trustee,  a  solicitor,  and  the  parties 
beneficially  interested  under  a  will,  some  of  them  being  infants,  the  costs  of  all  par- 
ties had  been  ordered  to  be  taxed  and  paid.  It  appeared  that  the  defendant  tni^ee, 
the  solicitor,  had  conducted  his  defence  by  his  partner.  The  taxing  Master  allowed 
the  solicitor  trustee  costs  out  of  pocket  onlj^ :  — 

Held,  that  the  rule  which  had  allowed  to  solicitor  trustees  costs  out  of  pocket  only  being 
well  established,  the  court  would  not,  with  reference  to  the  question  of  costs,  mquire 
whether  the  conduct  of  the  suit  by  the  partner  of  the  solicitor  trustee  was  beneficial 
for  all  parties,  though  no  par^  objected  to  such  inquiry,  but  that  all  costs  beyond 
those  out  of  pocket  must  be  disallowed.    Lyon  v.  Baker,  818. 

10.  Foreclosure  Suit,']  In  a  suit  instituted  for  the  redemption  of  prior  and  the  fbre> 
closure  of  subsequent  encumbrancers,  creditors  by  judgment  and  by  deposit  of  title- 
deeds,  who  had  parted  with  their  interest  in  the  secunties  before  they  were  made 
parties  to  the  suit,  put  in  their  respective  answers  disclaiming  all  interest  in  the 
estates  mortgaged :  — 

Held,  that  they  were  entitled  not  onh^  to  the  general  costs  of  the  suit,  but  also  to  the 
costs  of  the  evidence  which  one  of*^  them  had  gone  into  in  support  of  the  statemenb 
in  his  answer  which  had  been  replied  to.    Hurst  v.  Hurst,  385. 

11.  Married  Woman.']  A  married  woman,  having  separate  estate,  is  witliin  the  6  &  7 
Vict  c.  73,  with  respect  to  the  taxation  of  costs.     Waugh  v.  WaddeU,  429. 

12.  Solicitor,']  A  claim  filed  by  a  solicitor  to  enforce  a  security  for  costs  pending  tax- 
ation of  one  bill,  and  before  the  delivery  of  other  bills,  will  be  dismissed  with  costs ; 
but  without  prejudice  to  other  proceedings  afler  the  amount  due  is  ascertained.    Ih. 

13.  Security.]  A  married  woman  gave  her  solicitors  a  written  paper,  charging  her 
separate  estate  with  fonner  and  future  bills  of  costs  incurred  in  respect  of  her  sepa- 
rate estate.  She  afterwards  discharged  them,  and  upon  her  applying  that  they  migfat 
deliver  their  bilb,  she  was  opposed  and  ordered  to  give  further  security  for  payment 
of  what  should  be  found  due  on  taxation.  Upon  delivery  of  one  of  the  oills,  she 
obtained  an  order  to  tax  it,  but  before  the  amount  was  ascertained  the  solicitors  filed 
a  claim  to  enforce  generally  the  security  she  had  given  to  them :  — 

Hdd,  that  the  claim  must  be  dismissed,  and  that  it  could  not  be  retained  until  the 
amount  of  the  costs  was  ascertained.    lb. 

14.  Taxation  after  Payment.]  Solicitors  for  mortgagees  delivered  their  bill  of  costs 
to  the  mortgagor,  who  was  about  to  pay  off  the  mortgage,  the  costs  amounting  to  182. 
An  appointment  was  made  for  the  completion  on  the  next  day  but  one,  on  which 
day  tne  mortgage-money  and  interest  and  10/.,  part  of  the  costs,  were  paid,  but  the 
soUcitors  refused  to  give  up  the  deeds  until  the  remaining  82.  was  paid.  Subse- 
quently, the  8/.  was  paid,  and  the  deeds  were  delivered  up  to  the  mortgagor.  The 
mortgagor,  alleging  pressure  and  overcharge,  petitioned  for  taxa^n,  under  the  At- 
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torneTS  and  Solicitors  Act,  (6  &  7  Vict  c  78,)  but  the  petition  was  dismissed, 
with  costs.    Barton,  ex  parte,  497. 

15.  Taxation.']  Where  a  solicitor  whose  bill  on  taxation  had  more  than  five  sixths 
taken  off,  but  the  certificate  thereof  was  not  filed  in  time,  brought  an  action  for  the 
whole  bill,  notwithstanding  tender  by  the  representative  of  the  client  of  payment 
of  what  was  on  taxation  shown  to  be  due,  he  was  restrained  from  proceeding  m  the 
action  and  ordered  to  deliver  up  the  deeds  and  papers  of  the  client  Campbell,  in 
re,  653. 

16.  Filing  CeriiJicateJ^  A  taxation  is  not  rendered  invalid  b^  reason  of  the  non-filing 
of  the  Master's  certificate  in  the  Report  Office  within  the  time  directed  by  the  Or- 
der of  1692.     lb. 

1 7.  Semble  —  that  it  is  a  high  breach  of  contempt  to  bring  a  certificate  of  taxation  made 
bj  an  officer  of  this  court  under  the  cognizance  of  a  court  of  law.    lb. 

18.  Taxation  of."]  Where  the  bUls  of  costs  of  a  solicitor  who  had  acted  professionally 
for  a  testator,  and  afterwards  for  his  executors^  (of  whom  the  solicitor  was  himself 
the  chief  acting  one,)  were  delivered  and  paid  m  the  solicitor's  lifetime,  the  court,  (in 
the  absence  of  proof  of  any  imposition  or  overcharge,)  refused  to  order  delivery  and 
taxation  of  the  mils  as  against  me  executors  of  the  solicitor,  upon  a  petition  presented 
imder  stat  6  &  7  Vict  c.  73,  for  that  purpose,  twelve  years  after  the  death  of  the 
solicitor,  and  twenty  years  after  the  solicitor  Had  ceased  to  act  professionally  for  the 
executors  of  the  testator.    In  re.  Vines  Sf  Hobbs,  633. 

19.  Where  more  than  ten  years  had  elai>sed  from  the  delivery  and  payment  of  a  solicit- 
or's biUs  of  costs  for  professional  business  done  for  the  executors  of  a  testator,  the 
circumstances  that  the  chief  acting  executor  was  the  fiither  of  the  solicitor,  and  that 
tibe  payment  of  some  of  the  bills  &d  been  made  by  a  credit  given  to  the  son  by  the 
£itiier  in  certain  accounts  subasting  between  them,  were :  — 

Held,  not  to  constitute  special  circumstances,  enabling  the  court  to  order  the  delivery 
and  taxation  of  the  bifis,  upon  a  petition  presented  after  that  interval,  under  stat  6 
&  7  Vict  c  73,  8.  41.    lb. 

See  Administbatiok  Sxht.    Equitt  of  Redemption.    LeweUin  y.  Cohbold^  43. 
MoBTOAGE.    Trustees.    Trusts.    Will. 


COVENANT. 
See  Bakkbupts.    Trustees. 

CROSS  BILL. 

A  cross  bill  contained  charges  of  fraud  against  the  plmtiff  in  the  original  bill,  which 
were  not  proved  at  the  hearing,  but  it  brought  forward  these  charges,  mixed  with 
matter  absolutely  necessary  in  case  the  origmal  bill  had  been  successfuL  The  ori- 
ginal Inll  Med  m  toto  against  the  defendant,  the  plaintiff  in  the  cross  bill  The 
cross  bill  was  dismissed,  but  without  costs  as  against  the  plaintiff  in  the  original  bill 
Derbishire  y.  Home,  326. 

CROSS-EXAMINATION. 
See  Practice. 

CUSTOM. 
See  Partners. 
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DEATH. 

Froofof:\ 

See  EviDBNOB, 

DEEDS. 

1.  Construction  </.]  A  being  the  holder  of  several  polides  of  insnrance  on  the  life  of 
B,  and  being  unable  to  keep  them  up,  entered  into  an  agreement  with  C,  for  tht 
purpose  of  C  keeping  than  up.  The  Mreementcxmaistedcn  three  instnimeiitB;  fii^ 
a  letter,  by  which  it  was  stated  that  (f  was  to  paj  the  premiums,  and  to  have  Ids 
advances  and  interest  secured  \}j  a  deposit  of  the  policies,  a  bond^  and  an  equitable 
mortgage  of  certain  estates.  Ko  time  was  specified  for  the  repajment  of  the  ad- 
vances and  interest  Secondly,  a  bond  for  6,000/.,  referring  to  the  letter,  for  i^W- 
ins  the  advances  and  interest  at  the  expiration  of  six  months  from  the  death  of  B. 
Thirdly,  an  agreement,  also  referring  to  the  letter,  and  to  the  deposit  of  die  pi^aes 
to  secure  the  payment  of  the  advances  and  interest  at  the  expiration  of  six  calendar 
months  from  the  d^tth  of  B,  by  which  agreement  the  advances  and  interest  were 
secured  to  be  paid  at  six  months  after  the  death  of  B,  upon  certain  estates. 

A  died,  living  B,  leaving;  a  considerable  amount  of  advances  and  interest  unpaid,  and 
having  be^re  his  deaui  asdgned  the  policies  to  trustees,  for  lus  creditors.  C  now 
filed  his  bill,  claiming  to  have  all  his  advances  and  interest  paid,  and  that  the  agree- 
ment might  be  varied,  and  made  to  conform  to  the  letter,  and  that,  if  neceaaary,  tibe 
policies  might  be  sold :  — 

BeM,  first,  tlukf,  upon  the  true  construction  of  the  three  instruments,  C  had  no  secw^ 
on  the  policies  available  till  after  the  expiration  of  six  mionths  from  the  death  of  & 
Brougham  v.  Squire,  99. 

2.  Rectifying.']  Secondly,  that  the  agreement  could  not  be  rectified,  there  being 
nothinff  to  rectify  it  by  except  the  letter  itself,  die  letter  and  agreement  being  iaoor- 
|>orated  in  efieet  into  one  instrument,  and  tiie  letter  not  specifically  pointing  oat  (he 
lime  when  the  security  was  to  be  available.    lb. 

8.  Power  of  Charging.']  A,  tenant  for  life,  and  B,  tenant  in  taQ,  of  estates,  suljeet  to 
prior  charges,  suffered  a  recovety,  and  by  a  deed  of  1793,  re-eetded  the  estates  ia 
strict  settlement,  and  power  was  eiven  to  A  to  charge  the  estates  with  3,000^  and 
to  B  to  chaige  the  estates  with  6,000/.  respectively,  for  their  own  benefit  Tbe 
deed  contained  a  joint  power  to  A  and  B,  of  revocation  and  new  appointment 
A  and  B  by  deed  revoked  *'  all  the  usee,  trusts,  limitations,  intents,  and  purposes* 
bv  the  deed  o£  1793,  limited;  and  declared  that  tbe  estates, ''  subject  to  Uie sevoal 
charees  and  encumbrances  created,"  should  enure  to  the  new  uses :  — 

Held,  that  the  power  to  chai^  the  3,000/.  and  BfiOOL  was  not  Uiereby  revoked.  Evans 
V.  Evans,  583. 

4.  Encumbrance.]  An  absolute  power  to  chai^  an  estate  with  a  definite  sum  of  mo- 
money  is  "  an  encumbrance  "  upon  the  estate.  lb. 

5.  ContrHmUonS]  A  and  B,  under  the  jpower  of  leasing,  d^nised  part  of  the  settled 
estates  to  S,  tine  wife  of  B,  by  way  of  jointure :  — 

Held,  that  S,  in  reject  of  her  life-intexest,  was  not  liaUe  to  contribute  to  the  diaigei 
on  the  estates.    lb. 

See  Fraud.    Trusts. 

DEL  CREDERE. 
See  Factor. 

DEVISE. 
See  Will. 
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Of  a  Railway  Co.} 


DIRECTORS. 
See  Railways. 

DISTRESS. 
See  Bankrupt. 

EASEMENT. 
See  Injunction. 

EJECTMENT  BILL. 

Demurrer,']  The  plaintiff  demised  a  number  of  small  leasehold  houses  to  the  defend- 
ant, who,  having  committed  a  forfeiture,  the  plaintiff  reenter^  and  determined  the 
lease.  The  defendant  thereupon  distrained  on  the  tenants,  and  prevented  the  plain- 
tiff taking  possession  and  repairing,  and  the  plaintiff  apprehended  a  forfeiture.  The 
defendant  had  alsd^being  insolvent,  received  the  rents ;  and,  in  consequence  of  his 
conduct,  the  property  h^  become  greatly  depreciated,  and  some  of  the  houses  had 
been  abandoned  hjthe  tenants.  The  bill  praved  an  account  of  die  rents,  an  injunc- 
tion to  restrain  the  defendant  from  receiving  the  rents  and  distraining,  and  that  the 
right  might  be  determined  under  the  court  A  general  demurrer  ivas  allowed 
Mdis  v.  Fraser^  278. 

EVIDENCE. 

1.  Presumption  of  Death,']  A  lefl  this  countnr  on  the  9th  November,  1829.  On  the 
16th  June,  1831,  his  brother-in-law  received  a  letter  from  America,  on  behalf  of  A, 
describing  him  as  having  changed  his  name  to  B.  Three  months  after  this,  A's  wife 
sent  a  letter  to  him,  ad<&essed  to  him  as  A,  by  the  hand  of  a  friend,  who  could  not 
find  him.  He  was  not  heard  of  any  more,  and  it  did  not  appear  that  any  other  in- 
quiries were  made  by  his  &mily :  — 

Hdd,  that  on  this  state  of  fiicts,  there  was  not  sufficient  information  to  ground  presump- 
tion of  death,  still  less  of  the  particular  period  of  death.     Creed,  in  re,  119. 

2.  Examination  of  Defendant,]  Since  the  14  &  15  Vict  c.  99,  a  plaintiff  may  exa- 
mine a  defendant  as  a  witness  as  to  matters  in  which  he  is  interested  and  yet  obtain 
a  decree  against  him.    Robinson  v.  Briggs,  611. 

8.  Affidavits,]  An  affidavit  sworn  at  New  York  before  a  magistrate,  with  the  attesta- 
tion of  a  notary  annexed,  certifying  that  there  was  such  a  person  who  was  a  magis- 
trate of  that  ci^,  received  in  evidence  under  the  24Sd  secUon  of  the  12  &  13  Vict 
c  106.    Reid,  ex  parte,  454. 

EXECUTORS. 

1.  Priority  of' Debts,]  Payment  of  simple  contract  debts  by  executors  allowed,  where 
the  testator  had  been  a  shareholder  in  a  banking  company  by  deed  under  seal,  and 
calls  had  been  afterwards  made  in  respect  of  the  shares  held  by  him,  to  meet  which 
calls  there  were  no  assets.    Henderson  v.  Gilchrist,  236. 

%  Appointment  o/]  A  defendant  died,  and  a  contest  as  to  one  of  his  testamentary 
papers  prevented  probate  being  granted.  The  court,  on  motion,  appointed  the  exe- 
cutor named  in  his  will  to  represent  the  deceased's  estate  in  the  cause,  under  the  15 
&  16  Vict  c.  86,  8.  44.    Hde  v.  Bexley,  305. 

Liability  of] 

See   CONTRIBUTOBT. 

VOL.  XIX.  57 
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FACTORS, 

1.  Remedy  t.  PrincipalP^  R.,  canying  on  business  as  a  mana&ctarer  at  HaJtfay,  ia 
England,  consigned  extensively  to  Gr.  &  Co,  both  at  Liverpool,  Yalpanuso,  abd  dse- 
where,  on  a  del  credere  commission.  G.  &  Co.  came  under  heavy  advances  to  R. 
in  respect  of  the  eoods  so  consigned ;  and  R.  was  also  indebted  to  G.  &  Ca  to  the 
extent  of  1,974/.,  for  money  advanced,  not  in  respect  of  any  goods  so  consigned.  In 
1846,  the  affairs  of  R  having  become  embarrassed,  it  was  agreed  that  they  sbonid 
be  wound  up  by  him  under  a  deed  of  in8pectxft*ship  and  license.  The  deed  recited 
that  R.  was  indebted  to  sundry  persons  in  the  sums  set  opposite  their  names  in  the 
schedvde,  and  then  gave  free  license  to  R.  to  stay  in  England,  without  suit,  &c^  till 
December,  1847,  and  provided  for  payments  of  dividends  to  ciieditorB,  "  ratably  npon 
their  said  respective  debts."  The  inspectors  were  to  have  power  to  retain  ratable 
dividends  for  creditors  who  had  not  executed  the  deed.  G.  &  Co.  executed  the  deed, 
but  entered  their  firm  in  the  schedule  as  creditors  without  any  sum  opposite,  it  bong 
impossible,  as  Ihey  stated  at  the  time,  to  estimate  what,  if  anjr,  loss  they  woaM  sus- 
tain upon  the  goods  until  Uie  whole  had  been  sold.  The  claim  of  the  plaintiffs,  6. 
Sc  Co.,  as  to  the  1,974/.,  had  been  admitted  b^  Uie  inspectors.  In  1846,  and  1847, 
dividends  were  paid  under  the  deed,  the  dividends  paid  to  G.  &  Co.,  being  only 
upon  the  1,974/.  The  accounts  of  sales  of  goods  were  not  finally  closed  till  1849, 
when  R.  owed  G.  Sc  Co.,  upnon  the  balance  of  that  account,  5,900/.,  upon  which  6. 
&  Co.  now  cUimed  an  additional  dividend : —  * 

Ueld^  that  they  were  not  precluded  from  so  doing  by  reason  <^  their  having  executed 
the  deed  without  any  sum  specified  opposite  their  name.     Graham  y.  Ackroyd^  654. 

2.  Relief.']  A  defendant  cannot,  whatever  be  the  case  made  out  by  answer  and  evi- 
dence, obtain  such  relief  as  the  defendants  here  sought,  namely,  relief  from  a  part 
of  the  debt  which  was  due,  though  unascertained  at  the  time  of  the  date  of  the  oeed 
of  inspectorship.    Such  relief  can  only  be  obtained  by  a  cross  suit    Ih, 

8.  Del  Credere.']  The  general  rule  of  law,  that  where  a  factor  makes  advances  to  his 
principal,  he  has  a  personal  remedy  against  the  principal,  as  well  as  a  lien  upon  the 
goods  consigned,  is  not  varied  by  the  circumstance  of  the  fiictor  having  or  not  a  dd 
credere  commission.    Ih, 

FALSE  RECITALS. 
See  Fbaud. 

FEME  COVERT. 
See  Abministratob.    Husband  and  Wife.    Married  Women. 

FRAUD. 

1.  Marital  Rights  —  False  Recitals.]  A  ^oung  lady,  a  few  months  after  she  came  of 
age,  and  on  the  eve  of  her  marriage,  with  her  Other's  concurrence,  but  without  the 
knowledge  of  her  intended  husband,  made  an  absolute  assignment  of  her  rcversioii- 
ary  interest  in  a  sum  of  stock  to  the  trustee  thereof,  by  a  deed,  which  recited  a  con- 
tract for  sale  of  such  stock  to  the  trustee,  and  the  payment  of  the  purchase-money, 
and  upon  this  deed  was  indorsed  a  receipt  for  the  purchase-money,  signed  by  t&e 
lady,  no  purchase-money  having  been  in  act  paid  :  — 

Heldj  that  tne  falsehood  of  the  recitals  in  the  deed  alone  would  have  been  sufficient  to 
prevent  the  court  from  supporting  it  as  a  security,  to  the  amount  of  the  considera- 
tion expressed,  for  a  lar^r  sum  due  fh>m  the  lady's  father  to  tl^  trustee  for  money 
advanced  for  her  education.    LeweUin  v.  CchhMy  4S. 

2.  In  a  Prospectus  of  a  Mining  Company.]  A  person  ,who  takes  shares  in  a  mining 
company,  will  not  be  relieved  from  his  contract  on  the  ground  that  the  description 
of  the  undertaking  and  his  prospects  are  exaggerated  in  the  prospectus  and  adve^ 
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tisements  published  by  the  directors,  when  he  is  present  at  the  first  meetings  of  the 
company,  and  visits  the  mine,  and  has  as  full  an  opportunity  as  the  directors  of  ascer- 
tainmg  the  real  state  of  the  mine  and  its  prospects,    Jennings  y.  Brougton^  420. 

8.  False  Suggestion.']  In  the  construction  of  documents  published  by  directors  upon 
the  formation  of  a  mining  company,  the  description  of  the  prospects  and  capabihties 
of  the  mine  must  be  considered  apart  from  what  is  to  be  seen.  The  plaintiff  is 
bound  to  prove  the  allegations  that  the  representations  made  by  the  directors  are 
false,  and  that  he  acted  upon  them ;  but,  as  it  was  apparent  that  the  plaintiff  knew 
all  that  was  to  be  known,  respecting  the  undertaking,  and  had  not  shown  that  he 
acted  upon  the  representations  of  the  directors,  but  rather  upon  his  own  exaggerated 
ideas  and  undue  expectation  of  success,  it  was :  — 

Held^  that  the  bill  must  be  dismissed,  with  costs.    Ih, 

4.  Collusive  Execution  of  Power."]  Under  a  marriage  settlement  power  was  given  to 
a  &thcr  to  appoint  the  trust  estates  among  all  or  any  of'  his  children.  The  estates 
were  converted  into  money,  and  the  father  obtained  a  large  portion  of  the  trust  funds 
without  giving  any  security  for  their  repayment  to  the  trustees.  The  fiither  having 
one  son  and  four  daughters,  executed  the  power  in  fevor  of  the  daughters,  to  the 
exclusion  of  the  son,  and  a  few  days  afterwards  the  daughters  transferred  their  ap- 
pointed shares  in  die  trust  property  to  their  father,  who  conveved  some  real  estates 
of  which  he  was  seised  to  them  in  exchange.  The  son,  afler  the  death  of  his  father, 
filed  a  iUl  to  set  aside  the  appointment,  and  also  the  deeds  effecting  the  exchange, 
on  the  ground  of  fraud,  based  upon  a  collusive  agreement  between  the  father  and 
his  daughters,  by  which  the  father,  who  was  not  able  to  replace  the  trust  moneys,  ob- 
tained a  discharge  from  the  claims  of  the  trustees :  — 

Heldj  that  no  benefit  had  accrued  to  the  father,  and  that  the  appointment  was  good. 
Jifikluan  Y.  Barker,  525. 

In  a  Railway  Prospectus,'] 

See  Railways. 

See  Ships  and  Shiffing.    Tbabb  Mabkb. 

FRAUDULENT  CONVEYAl^CE. 

Voluntary  Settlement.]  Husband  and  wife  joined  in  settling  freehold  and  copyhdd 
estates  to  which  she  was  entitled  in  reversion  expectant  upon  the  decease  ctt  her 
mother,  for  the  benefit  of  herself,  her  husband,  and  children :  she  afterwards  ioined 
her  husband  in  mortgaging  the  estates  to  the  plaintiff;  both  the  deeds  were  acknow- 
ledged by  her :  — 

Held,  that  me  husband's  giving  up  his  interest  in  his  wife's  estates  was  a  good  consider- 
ation for  the  settlement,  and  tnat  it  was  valid  against  the  mortgage.    Hewison  y. 


NeguSy  446. 

GUARANTY. 
See   Surety. 

HUSBAND  AND  WIFE. 

.  Separation.]  On  the  marriage  of  T.  C,  in  1839,  his  &ther  settled  lands  upon  cer- 
tain trusts,  and,  among  others,  in  trust  for  his  intended  wife,  for  life,  for  her  benefit, 
and  for  the  maintenance  of  the  children  of  the  marriage.  There  was  a  provision  in 
the  deed,  that  in  case  of  a  separation,  from  any  cause  whatever,  the  interests  thereby 
given  to  the  wife  should  cease  and  go  to  the  husband.  The  husband  and  wife  went 
to  live  with  the  settlor,  (who  was  married  to  the  mother  of  his  son's  wife,)  but  after 
a  short  time,  in  consequence  of  the  state  of  the  lady's  health,  occupied  separate 
apartments.  In  1846,  the  father-in-law  being  extremely  violent  in  his  language  and 
demeanor  to  both  his  wife  and  daughter-in-law,  they  went,  with  the  knowledge  and 
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assent  of  T.  C.  to  live  at  D.  T.  C.  oontanaed  to  live  with  his  fitther,  bat  kept  im  a 
friendlj  intercourse  witii  his  wife  by  letter.  The  &ther  and  mother  both  died  ia 
1849.  In  1850,  T.  C.  reauested  his  wife  to  return  to  cohabitation,  but  she  reiuKd, 
and  on  inquiry  discoverea  for  the  first  time,  that  he  had  conmiitted  adolterj  in  1848. 
This  fact  she  set  up  in  the  Ecclesiastical  Court,  to  prevent  compulsory  return  to 
cohabitation.  T.  C.  thereupon  took  the  present  proceedings  to  deprive  her  of  tks 
allowance  under  the  settlement ;  but  the  court  retused  to  interfere,  consideiing  thd 
it  would  be  interfering  on  behalf  of  a  wrongdoer,  to  enable  him  to  take  advantage 
of  his  own  wrongful  acts.  Cartivright  v.  Cartwrightf  46. 
2.  A  separation  within  the  meaning  of  the  above  proviso  must  be  a  separation  c^iaUe 
of  being  enforced  against  the  husband ;  therefore,  not  a  voluntary  separation  fin-  teia- 
porary  purposes,  but  either  by  deed,  to  which  the  husband  is  a  party,  or  by  sen- 
tence  ot  a  competent  court,  in  which  case,  if  the  sentence  is  grounded  upon  the  crimi- 
nal act  of  the  husband  himself,  he  cannot  come  to  a  court  of  equity  and  obCaiB 
relief  founded  upon  that  sentence.    lb, 

S.  Condonation,']  Principles  which  govern  the  condonation  of  injuries  between  hof- 
band  and  wife.    lb, 

4.  Separation  —  Public  Policy."]  Where  a  fiither,  upon  the  mairiage  of  his  son,  sefc- 
Ued  certain  real  estates  upon  the  parties  to  the  marriage,  but  introduced  a  proriso 
materially  varying,  in  fayor  of  his  son,  the  interests  under  the  settlement,  in  the 
event  of  a  separation  taking  place  between  the  intended  husband  and  wife  after  the 
marriage,  it  was :  — 

Held,  that  the  proviso  was  void,  as  against  the  policy  of  the  law.  Cktrtwrigkt  v.  Cart- 
wrightj  613. 

See  Administbatriz.    Fbaud.    Mabried  Women.    Nuisance. 

INFANT. 

1.  Practice.]  ^  An  infimt  defendant  was  out  of  the  jurisdiction  until  afler  a  decree  in 
the  cause,  directing  a  reference  to  the  Master  to  take  accounts,  which  was  proceed- 
ing when  he  came  within  the  jurisdiction.  The  proper  course  is  for  the  infiuit,  on 
motion,  to  obtain  an  order  appointing  a  guardian ;  and  by  a  separate  order,  to  obtaiB 
a  reference  to  the  Master  to  inquire  whether  it  is  for  the  infant's  benefit  to  adopt  the 
proceedings ;  and,  if  so,  then  that  the  infant  adopt  them,  and  attend  the  future  pit>* 
ceedings.     Copley  v.  Smiihsony  806. 

2.  Guardian  ad  litem.]  The  court  will  not  appoint,  as  guardian  ad  litem  of  an  in&at 
defendant,  a  person  unconnected  with  the  infimt,  and  not  interested  in  the  si^ 
Foster  v.  Cantley,  487. 

See  Bankbupts. 


INJUNCTION. 

1.  Railuxtys —  Acquiescence.]  Two  shareholders  in  an  incorporated  railway  company, 
suing  on  behalf  of  themselves  and  all  others,  sought  to  restrain  the  company  from 
applying  their  funds  in  completing  a  branch  railway,  for  the  construction  of  which 
their  parliamentary  powers  had  expired. 

An  interlocutory  application  for  an  injunction  was  refused,  on  the  grounds  that  one  of 
the  plaintifis  named  had  acquiesced  in  the  acts  complained  of,  that  the  injunctioa 
would  cause  considerable  inconvenience ;  that  as  all  the  land  had  been  purchased,  it 
was  not  clear  that  it  was  illeeil  to  complete  the  line,  and  that  the  suit  was  not  pith 
periy  framed,  being  on  behidf  of  all  the  shareholders,  which  would  include  those 
who  had  sanctioned  the  acts  sought  to  be  restrained.    Ffooks  v.  London  RaSwok 

Co.  7.  y  «~y 

2.  Inclosure  Act.]  The  Inclosure  Commissioners,  under  the  General  Indosui^  Act, 
8  &  9  Vict  c.  118,  having  made  provisional  orders  and  being  about  to  confirm  the 
valuer's  report,  pursuant  to  a  local  act,  a  bill  was  filed  by  parties  all^^ing  certain 
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jMirticular  lands  in  the  report  to  be  lands  not  subject  to  inclosure,  praying  an  injunc- 
tion. Upon  the  evidence  it  appeared  that  the  lands  were  commonable,  and  the 
court :  — 
Seldy  affirming  a  decision  of  the  court  below,  that  it  had  no  authority  to  interfere  hy 
injunction  to  restrain  the  commissioners  firom  making  their  award.  Turner  y.  BIg' 
rmre,  521. 

3.  For  Violation  of  Contract  —  Injunction.']  A  contract  was  entered  into  between  a 
canal  company  and  the  plaintiffs,  the  owners  of  paper  mills,  as  to  the  mode  of  enioy- 
ment  of  toe  waters  by  which  boUi  were  supplied.  The  company  did  acts  in  viola- 
tion of  the  contract :  —  | 

Heldy  that  it  was  no  answer,  u|>on  a  bill  for  a  perpetual  injunction,  to  say,  that  the  acts 
proposed  would  not  be  injurious,  or  even  to  prove  that  they  were  beneficial  to  the 
plaintiffs,  and  the  court,  aithou^h  no  evidence  was  givcA  of  any  actual  damage  done, 
made  a  decree  for  a  perpetual  mjunction.  Dickenson  v.  Grand  Junction  Canal  Co., 
287. 

Agamst  RaUwaysJ]  ^ 

See  Railways. 
To  Restrain  Nuisance.] 

See  NinsANCE. 
Against  a  Suit.] 

See  Bond. 

See  Intekpleadeb.    Patent.    Trade  Mabks.    Waste. 

INSOLVENCY. 

1.  Security  of  BiLUkolders.'^  A,  B  and  C  were  partners,  having  firms  at  Manchester, 
Liverpool,  and  Shanghai,  in  China.  Their  course  of  trade  was  for  A  to  purchase, 
at  Manchester,  goods  upon  condition  that  they  were  to  be  consigned  to  the  firm  at 
Liverpool,  and  shipped  to  the  firm  at  Shan^iai,  for  sale,  A  charging  a  commission 
of  1/.  per  cent  for  nis  own  benefit,  and  the  firm  guaranteeing  the  sale  oi  the  goods 
at  a  commission  of  7/.  10s.  per  cent,  and  with  the  produce  the  firm  purchased  other 
goods  to  remit  to  England,  at  a  commission  of  2i.  10^.  per  cent  To  prevent  the 
necessity  of  cash  advances,  the  firm  used  to  draw  bills  upon  their  customers  for  the 
price  of  the  goods,  which  they  accepted;  and  these  bills  were  then  handed  to  the 
original  sellers  of  the  goods  in  payment,  or  discounted,  and  the  money  so  employed. 
There  was  an  understanding  that  the  goods  sent  back  from  China,  should  be  in  the 
hands  of  the  firm  as  security  for  A's  commission,  and  to  the  firm  itself,  for  the  amount 
of  the  biUs  so  drawn  by  them.  The  firm  and  A  separately  became  bankrupt,  and 
then  came  to  an  arrangement  with  their  creditors,  by  which  the  bankruptcies  were 
annulled,  and  their  property  vested  in  trustees  for  their  creditors.  The  acceptor  of 
some  of  the  bills,  died  without  leaving  assets  to  answer  them,  but  not  being  judi- 
cially bankrupt  or  insolvent :  — 

Held,  that  the  principle  of  Ex  parte  Waring,  19  Ves.  845,  applied,  and  that  Ae  holders 
of  the  bills  were  entitled  to  take  advantage  of  the  equity  which  the  finn  had  against 
the  goods  in  their  possesion,  and  to  have  the  produce  applied,  in  the  first  pUice,  in 
payment  of  such  biUs  ratably.    Powles  v.  Har greaves,  257. 

See  Bankbxjpts.    Factors.    Marbied  Women. 

mSUKANCE. 

Bequest  of  Policy.]    A  testatrix  beinc  entitled  to  an  annuity  during  the  life  of  B, 

effected  an  assurance  on  B's  life,  and  bequeathed  the  annuity  to  C ;  — 
Heldf  that  the  policy  did  not  pass.    HandUon  v.  BMmn,  283. 

INTEREST. 

See  Partners. 
67* 
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INTERPLEADER. 

1.  When  Filed,']  It  is  no  objection  to  a  bill  of  interpleader  tliat  it  is  filed  afler  rerdBet 
at  law,  where  the  effect  of  the  action  at  law  was  to  ascertain  the  quanl^im  of  dan- 
ages  due  on  the  claim  of  the  pliuntiff  at  law  (a  defendant  in  equity.)  Hamiiton  ?. 
Maricsy  821. 

2.  Injunctions]  Upon  a  motion  to  dissolve  an  injunction,  it  la  not  the  proper  time  to 
object  to  the  form  of  the  plaintiff's  affidavit  denying  collusion ;  but  any  such  obje^ 
tion  should  be  taken  on  demurrer,  when  the  court  might  grant  leave  to  amend  ths 
affidavit    lb, 

3.  To  Restrain  Proceedings,]  In  a  case  of  interpleader,  where  the  claim  of  the  prin- 
cipal defendant  was  le^,  and  the  claims  of  the  other  defendant?  were  derived  £rom 
him,  and  equitable  only,  and  did  not  extend  to  the  whole  amount  recovered  at 
law:  — 

Held,  that  an  application  restraining  legal  proceedings,  obtained  on  an  interpleader  biO, 
could  be  sustamed.    1  b. 

JOINT  LIABILITY  OP  TRUSTEES. 
See  Tbusts. 


JOINT-STOCK  COMPANY. 

1.  Power  of  Managers.]  By  the  terms  of  the  deed  of  settiement  of  a  joint-stock  ah 
company,  it  was  declared  that  the  company  was  formed  for  the  purpose  of  mann&c- 
turing  salt  on  their  works,  and  on  such  other  hereditaments  near  thereto  as  mieht  be 
purchased,  and  for  vending  the  salt  Power  was  given  to  the  directors  to  seb,  ex- 
change, and  lease  all  or  any  of  the  partnership  properly,  and  to  enter  into  anv  con- 
tract; and  the  receipt  clause  provided,  that  no  lessee  or  purchaser  should  be  boaid 
to  ascertain  the  regularity  of  any  proceeding  under  the  authority  of  that  deed.  Ik 
was  also  provided,  that  no  new  rule  or  regulation  altering  the  fundamental  constitu- 
tion of  the  partnership  should  be  binding,  unless  confirmed  by  two  thirds  of  the  votes 
of  the  partners  present  at  two  successive  general  meetings.  The  company  purchased 
works  and  carried  on  the  manu&cture  of  salt  In  consequence  of  the  nvaliy  of  the 
Joint-Stock  Alkali  Company,  the  business  was  carried  on  at  a  loss.  Afber  negotia- 
tion, the  managing  director  on  behalf  of  the  salt  company,  and  a  director  on  behalf 
of  the  alkali  company,  entered  into  and  signed  an  agreement,  dated  in  May,  1846, 
whereby  the  former  agreed  to  lease  for  the  term  of  twenty-one  years  all  their  woiks 
to  the  latter  at  a  specified  rent  It  was  a  term  of  the  agreement  that  the  lease  should 
contain  an  option  to  the  alkali  company  to  purchase  the  works  at  any  time  within 
twenty-one  years  at  a  price  named ;  the  agreement  was  to  be  subject  to  the  consent 
of  the  proprietors  of  tne  salt  company.  At  a  meeting  of  proprietors  properiy  con- 
vened, neld  in  Jime,  1846,  it  was  unanimously  resolved  that  tne  agreement  should 
be  confirmed.  The  alkali  company  entered  mto  possession  of  the  works ;  dilutes 
arose  as  to  the  state  of  the  repairs,  and  the  managmg  director  for  and  on  behalf  of 
the  salt  company,  by  bill  alleged  that  the  parties  to  the  agreement  were  respectivdy 
duly  authonzed  by  their  respective  companies  to  enter  into  the  agreement,  and  also 
the  confirmation  Uiereof  by  the  general  meeting  of  the  salt  company,  and  sought  to 
enforce  the  specific  performance  of  the  agreement  The  answer  admitted  the  due 
authority  of  the  director  of  the  plaintiffs'  company  to  enter  into  the  nes;otiation,  and 
that  the  general  meeting  authorized  its  being  earned  out,  and  no  objection  was  taken 
to  the  agreement  as  bemg  ultra  vires :  — 

Heldj  that  the  directors  had  a  power  to  lease  or  sell,  or  to  do  both ;  but  that  the  giving 
an  option  to  the  alkali  company,  extending  over  twenty-one  years,  to  purchase  or 
not,  at  a  price  now  fixed,  was  bevond  the  powers  of  the  managing  body ;  and  that 
a  confirmation  by  a  meeting  of  the  sharehmders  could  not  effectually  sanction  the 
contract ;  also,  tnat  the  consent  of  every  member  of  the  company  was  necessary  to 


Digitized  by  VjOOQ IC 


INDEX.  679 


Chancery. 


give  Yaliditjr  to  the  contract;  and  that  this  objection  was  available  to  the  defendant 
at  the  heanng,  notwithstanding  the  admissions  in  the  answer,  and  that  it  had  not 
been  taken  on  the  pleadings.  The  court  was  willing  to  give  the  plaintiffs  an  oppor- 
tunity to  obtain  the  consent  of  each  proprietor  individually ;  but  it  being  admitted 
that  some  of  them  were  under  disability,  it  dismissed  the  bill  without  costs.  The  de- 
fendant's case  was,  that  a  verbal  agreement  was  added  to  the  written  agreement,  as 
a  part  of  it,  as  to  repairs,  and  that  the  plaintiffs  had  not  done  the  repairs  agreed  on, 
which  disentitled  them  to  enforce  specific  performance ;  and  he  filed  a  cross-bill  to 
obtain  discovery  and  evidence  in  support  of  this  defence.  This  ground  not  being 
in  accordance  with  the  view  which  the  court  took  of  that  defence,  the  cross  bill  was 
dismissed  with  costs.     Clay  v.  Ruffordy  850. 

2.  Liability  of  Shareholders,']  The  deed  of  partnership  by  which  a  Joint-Stock  Com- 
pany was  established,  with  a  capital  of  4,000/.,  for  the  erection  of  a  Com  Exchange 
and  from  which  a  profit  was  expected  by  letting  out  stalls,  &c.,  provided  that  the 
amount  of  each  shiure  should  be  6/.  The  deed  gave  very  extensive  powers  to  the 
directors  for  raising  more  money  on  the  security  of  the  property  of  the  company, 
such  power  to  be  exercised  in  a  prescribed  mode ;  and  it  was  declared  that  it  should 
be  lawful  for  the  directors  from  time  to  time,  to  make  such  calls  for  money  upon  the 
shareholders,  to  defray  the  expenses  of  the  said  undertaking,  as  they  should  think  fit, 
but  not  l>^ond  the  amount  for  the  time  being  remaining  unpaid  of  their  respective 
shares.  The  directors  incurred  expenses  considerably  beyond  the  capital  of  the  com- 
pany, but  did  not  raise  the  excess  in  the  modes  pointed  out  in  the  deed,  but  obtained 
money  to  defray  the  liabilities  from  several  of  the  directors.  *  The  company  was  or- 
dered to  be  wound  up,  the  building  was  sold,  and  a  call  was  made  by  the  Master  upon 
all  the  shareholders  to  recoup  the  parties  who  had  advanced  money :  — 

Held,  discluurging  the  call,  that  the  shareholders  inter  se  were  not  liable  for  more  than 
the  5L  per  share  already  paid  up.     Worcester  Com  Exchange  Co,  627. 

8.  Partners.!  Semble,  this  was  not  a  trading  partnership,  fit)m  which  a  power  would 
be  implied  for  one  partner  to  bind  the  others.    1  b, 

4.  Limited  Liability,']  Where  parties  have  stipulated  for  a  limited  liability,  and  the 
managing  parties  incur  an  expense  beyond  that  limit  inter  se^  the  latter  have  no 
right  to  call  for  indemnity.    lo, 

Semble,  if  third  parties,  knowing  the  stipulation  for  limited  liability,  enter  into  contracts 
with  the  directors,  tiicy  cannot  set  up  unlimited  liability  against  the  body  of  share- 
holders,   lb. 

See  CoNTRiBUTOBY.    Railways.    Winding-up  Acts. 

JOINT  CREDITORS. 
In  Bankruptcy  must  look  to  Joint  Property,  if  any,] 

See  Kennedy,  ex  parte,  150. 

JUDGMENT. 
See  Bankrupt. 

JURISDICTION. 

One  Vice-Chancellor  cannot  stay  proceedings  in  the  court  of  another  Yice-Chancellor 
after  decree     Scotto  v.  Stone,  616. 

See  Charity.    Nuisance.    Railway.    Waste. 

LACHES. 
See  Acquiescence.    Payment.    Surety. 
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LANDLORD  AND  TENANT. 
See  Baiocbupt. 

LEGACY. 
See  Bequest.    Will. 


LIEN. 

Upon  Real  Estate.'] 

See  Bakkbupt.     Factobs. 


LIFE  INSURANCE. 
See  Deeds.    Insubakce. 

LIMITATIONS. 

Acknowledgment.']  After  a  mortgagee  had  been  more  than  twenty  jetas  in  i 
of  property  mort^tged,  the  mortgagor's  solicitor  wrote  a  letter  asking  when 'the  mort- 
gagee would  see  mm  on  the  mortgagor's  claims.  The  mort^gagee  wrote  back  to  the 
solicitor,  <*  I  do  not  see  the  use  o?  a  meeting  unless  some  party  is  ready  to  pay  me 
off."    The  mortgagor  filed  a  bill  to  redeem : — 

Held,  affirming;  a  decree  at  the  rolls,  that  this  was  a  sufficient  acknowledgment  in  wiit- 
injs;  of  the  Utle  of  the  mortgagor  to  his  solicitor  acting  as  his  sg^t,  to  bring  the  case 
within  the  28th  section  of  the  Statute  of  Limitations,  3  &  4  Will  4,  c.  27.  Stans- 
field  V.  Hobson^  449. 

See  Bankrupt. 


LORDS  JUSTICES. 

Jurisdiction  of.]  SemhUj  that  the  Lords  Justices  intrusted  Inr  warrant  nnder  the  ska- 
manual  to  miake  orders  in  lunacy,  have  jurisdiction  to  mace  a  vesting  order  under 
the  Trustee  Act,  where  the  heir  of  the  survivor's  trustee  is  of  unsound  mind ;  but 
for  greater  certainty,  the  Lord  Chancellor  made  the  order.    WaugVs  trusty  in  re,  154. 

LUNATIC. 

Guardian,]  An  appbcabon  for  the  appointment  of  a  ffuardian  ad  litem  to  an  in&nt 
defendant,  a  lunatic,  not  found  so  by  mquisiticm,  ahomd  be  nuide  in  Chancery,  and 
not  in  lunacy.    Pidcock  v.  BoultbeCj  428. 

MAJORITY. 

Of  Stockholders — Powers  of.] 

See  Corporation.    Joint-Stock  Cohpakt. 

MARSHALLING  OF  ASSETS. 
A  creditor  by  bond,  in  which  the  hein  of  the  obligor  are  bound,  is  entitled  to  be  paid 
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oxit  of  the  real  estate  in  preference  to  creditors  by  instruments  under  seal,  in  which 
-the  heirs  are  not  expressed  to  be  bound.    Richardson  v.  Jenkins,  37. 

See  Bankrupt.        ' 

MARITAL  RIGHTS. 
See  Fbaud.    Married  Wobcen. 

MARRIED  WOMEN. 

L.  Restraint  upon  AnticipcUion.']  By  an  ante-nuptial  settlement  a  fund  was  declared 
to  be  held  by  the  trustees  upon  trust  for  the  intended  wife  for  fife,  for  her  separate 
use  without  power  of  anticipation,  and  after  her  death  in  trust  for  the  intended  hus- 
band for  life,  and  after  the  decease  of  the  survivor,  in  trust  for  the  children  of  the 
marriage  as  the  intended  husband  and  wife  should  jointly  appoint,  and  (subject 
thereto  and  to  a  separate  power  of  appointment  in  the  survivor)  in  trust  for  the 
children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  daughters  at  twenty-one 
or  marriage.  There  was  also  a  power  for  the  trustees,  at  the  request  of  the  hus- 
band and  wife,  during  their  joint  lives,  to  advance,  for  the  benefit  of  any  child 
whose  portion  should  not  be  vested,  any  part  of  his  or  her  presumptive  portion,  and 
to  apply  for  or  towards  the  maintenance  or  education  of  any  such  child  or  children 
all  or  any  part  of  the  income  of  such  his,  her,  or  their  presumptive  portions.  The 
only  children  of  the  marriage  were  two  sons  and  a  daughter.  The  husband  and 
wife  appointed  the  trust  fund  to  the  three  children  equal^,  to  be  vested  in  sons  at 
twenty-one  and  in  the  daughter  at  twenty-one  or  marriage,  with  trusts  for  accruer 
in  the  event  of  any  child  dying  before  attaining  a  vested  interest.  By  the  same 
deed,  the  husband  and  wife  requested  the  trustees  to  pay,  for  five  years  after  the 
date  of  the  deed,  certain  sums  for  the  maintenance  of  tne  three  children,  and  after 
the  expiration  of  that  period  to  pay  150/.  towards  the  maintenance  and  education  of 
the  children  during  the  residue  of  the  life  of  the  wife :  — 
ffeldy  that  the  maintenance  clause  did  not  enable  the  wife  to  efiect  her  life-interest  by 
such  a  prospective  provision,  at  all  events  as  regarded  any  period  beyond  the  mino- 
rity of  the  sons,  or  the  minority  or  marriage  of  the  daughter.  Horlock  v.  Horlock, 
221. 

2.  Revocation,"]  A  feme  covert  wiU  be  allowed  to  revoke  a  consent  to  the  payment  of 
her  funds  in  court  to  her  husband,  when  the  object  of  that  consent  may  oe  defeated 
by  his  previous  insolvency.     Watson  v.  Marshall,  569. 

S.  Consent,"]    The  provisional  assignee  of  the  Insolvent  Debtors'  Court  clain^ed  a  fund 

belonging  to  a  wife,  which,  upon  her  consent,  had  been  ordered  to  be  paid  to  her 

husband  who  had  been  insolvent :  — 
Held,  that  her  consent  had  not  vested  the  fund  in  her  husband  so  as  to  deprive  this 

court  of  its  jurisdiction  to  resciad  thg  order  and  dir^ect  the  iund  to  be  settled  for  the 

benefit  of  herself  and  family.    lb, 

4.  Pauper."]  A  married  woman,  though  a  pauper,  cannot  ex  parte  obtain  an  order  for 
leave  to  file  a  bill  in  respect  of  her  separate  estate  without  tne  intervention  of  a  next 
friend ;  and  an  order  so  obtained  was  discharged  for  irregularity.  Page  v.  Page, 
567. 

5.  WUl  —  Execution,]  A  power  enabling  a  married  woman  to  dispose  of  settled  pro- 
perty in  the  event  of  her  dying  in  the  lifetime  of  her  husband,  is  satisfied  by  her  sur- 
viving him,  and  becoming  ab«>lutely  entitled  to  the  property ;  and  a  will  executed 
by  her  during  their  joint  fives  was  held  to  be  inoperative  as  an  appointment  Drim- 
meU  v.  Fell,  606. 

MARRIAGE  SETTLEMENT. 

1.  Liability  of  Trustee,]  Under  a  power  to  trustees  of  a  set^ement  "  to  lay  out  and 
invest  the  trust  moneys  upon  government  or  real  securities  in  England,  Ireland, 
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Scotland,  or  WaJes,"  the  trustee  inyestcd  part  of  the  trust  moneTs  on  leaseholds  Sat 
lives  in  Ireland,  with  a  covenant  for  perpetual  renewal,  subject  to  a  head  rent  Hie 
property  at  the  time  of  the  investment  was  subject  to  certain  charges,  after  parmeat 
of  which,  barely  sufficient*  surplus  rents  were  left  to  na^  the  interest  on  tWracni- 
gage  debt,  and  aflerwards  it  became  much  depreciated  m  value,  and  insufficient  to 
answer  the  debt :  — 
Held^  in  a  suit  instituted  by  one  of  the  cestuis  que  trust  to  make  the  trustee  liable  for  the 
loss  arising  from  the  investment,  that  leaseholds  for  lives  in  Ireland,  with  a  covenoit 
for  perpetual  renewal,  if  the  same  had  been  of  adequate  value,  would  not  have  been 
a  breacn  of  trust,  but  that  having  regard  to  the  value  of  the  property,  the  inveatraent 
was  a  breach  of  trust     Macleod  v.  Annesley^  247. 

2.  It  is  not  necessary  that  acc^uiescence  on  the  part  of  a  cestui  que  trust  m  an  impo- 
per  investment  should  be  evidenced  by  writing,  if  otherwise  proved-    Ih. 

8.  Observations  on  the  15  &  16  Yict  c.  86,  s.  42.    Ih. 

4.  Ward  of  Court."]    In  1889,  A.  B.  married  a  ward  of  court  without  its  sanction:— 
Held,  in  1852,  that  notwithstanding  the  lapse  of  time  the  court  possessed  the  same 

power  over  the  parties,  which  it  would  have  had  on  an  application  shortly  aftw  the 
marriage,  and  wnich  it  possesses  in  every  case  of  the  marriage  of  a  ward  of  court 
without  the  sanction  of  the  court,  subject,  nevertheless,  to  the  due  protection  of  the 
rights  and  interests  of  persons  who  have  come  into  esse  since  that  period.  Cave  v. 
Cave^  280. 

5.  A  marriage  settlement,  the  husband  being  adult  and  the  wife  a  minor,  is  landing  on 
the  former,  though  not  on  the  latter.    lb, 

6.  In  1889,  A.  B.  married  a  ward  of  court  without  leave:  articles  were  executed  bodi 
before  and  after  the  marriage.  In  1840,  a  reference  was  made  to  approve  of  a  set- 
tlement, but  nothing  was  done  thereon.  In  1850,  the  parties  executed  a  settlement 
of  the  wife's  real  estate  without  the  sanction  of  the  court  In  a  suit  institnted  by  the 
wife  to  annul  the  articles  and  confirm  the  settlement :  — 

Held^  in  1852,  that  the  power  of  the  court  was  not  affected  by  the  lapse  of  time,  that 
the  parties  coming  to  the  court  had  given  it  authority  to  do  what  was  right,  and  that 
a  reference  must  be  made  to  the  Master  to  report  as  to  the  propriety  of  die  setde- 
ment  of  1850,  and  whether  it  ought  to  be  varied,  and  to  approve  of  a  settlement  of 
the  wife's  personal  estate.    Ih, 

MINING. 

A  manajger  of  a  mine  has  authority  to  incur  debts  for  wages  and  goods  necessary  ibr 
carrymg  on  the  mine.     German  Mining  Company,  in  re,  591. 

See  F&AUD. 


Rights  of,  in  a  Corporation^] 


MINORITY. 
See  CoRPOBATiON. 

MISNOMER. 
See  Will. 

MISREPRESENTATIONS. 
See  F&AXTB. 

MORTGAGE. 
1.  What  is.]    Freehold  property  was  conveyed  to  A.  B.  in  tmat  for  sale,  and  to  pay 
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Iiimself  his  debt  The  deed  contained  a  proriso  for  reconTeyance  on  payment  of  ^ 
principal  and  interest,  and  a  covenant  by  A.  B.  not  to  sell  under  the  trust  until  six 
xnonths  afler  notice  to  pay : — 
Hcldy  that  the  object  of  the  trast  being  to  secure  money,  it  -was  in  the  nature  of  a 
mortgage,  though  no  equity  of  redemption  was  expressly  reserved ;  and  that  A.  B. 
"was  not  entitled  to  a  decree  for  an  immediate  sale,  out  that  the  debtor  ought  to  have 
fldx  months  to  redeem.    Bell  v.  Carter^  56. 

2-  Costs  of  Mortgagee,]  A  mortpgee  had  a  power  of  sale,  and  of  retainin^^  his  costs, 
eliarges,  and  expenses.  He  sold ;  but  the  purchaser  resisted  the  completion  on  the 
ffround  of  misdescription.  Being  advised  oy  counsel  that  tlie  objection  was  untena- 
Die,  he  filed  a  bill  for  specific  penormance,  which  was  dismissed  with  costs :  — 

Hddy  upon  a  redemption,  that  he  could  not  charge  the  costs  of  the  suit.  Peers  v.  Cee- 
ley,  269. 

3.  Priority.']  A  tenant  for  life  of  real  estates,  with  a  power  to  charge  20,000/.  for  the 
portions  of  younger  children,  mortgaged  his  life-estate ;  he  covenanted  with  some  of 
the  mortgagees  tnat  he  would  not  execute  the  power  without  their  consent  He  sub- 
sequently exercised  the  power  for  the  benefit  of  his  childreu,  and  created  a  term  of 
1,000  years  to  secure  payment  of  the  20,000/.,  and  upon  the  marriage  of  one  of  his 
daughters  he  appointed  5,000/.  to  her  for  a  portion.  The  trustees  and  also  the  ap- 
pointees had  notice  of  the  mortgages  and  of  the  covenant  entered  into  by  the  tenant 
lor  life :  — 

Held,  that  the  appointees  were  not  entitled  to  any  priority,  and  that  they  must  be  post- 
poned to  the  previous  mortgage.    Hurst  v.  Hurst,  874. 

4.  Decree  for  Sale."]  Held,  also,  that  the  court  has  a  discretion,  under  the  15  &  16 
Vict  c.  86,  s.  48,  and  that  it  will  not  direct  a  sale  of  an  encumbered  estate,  unless  it 
is  manifesdy  for  the  benefit  of  all  parties,  and,  under  the  circumstances,  a  common 
decree  of  foreclosure  was  made.    76. 

5.  Ejuitable  —  PrioriiiesJ]  Sloper,  in  1833,  mortgaged  certain  real  estate  to  Seiv©- 
wnght,  with  a  power  of  sale,  under  which  the  property  was  sold  in  1842,  to  a  pur- 
cha!ser  who  transferred  his  contract  to  Sievewright  lucre  was  a  balance  after  pay- 
ing ofi*  Sievewright,  and  there  beins  accounts  between  Sloper  and  Matthews,  this 
biuance  was  placed,  under  a  deed  of  25th  June,  1842,  in  the  hands  of  trustees  to  be 
dealt  with  by  arbitration  between  Sloper  and  Matthews. 

In  1834,  Sloper  had  made  an  equitable  mortgage  of  the  property  to  Matthews. 

In  January,  1840,  Matthews  deposited  those  deeds  with  Waldron,  the  plaintifi*,by  way 
of  equitable  mortgage. 

In  April,  1842,  MatUiews  applied  to  the  plaintifi*  for  a  loan  of  the  deeds,  telling  him 
he  wanted  them  to  enable  the  purchase  to  be  completed,  and  promising  to  return 
them  forthwith.  He  did  not  return  them  forthwith,  and  the  plamtifi*  never  applied 
to  have  the  deeds  back  for  more  than  four  years.  In  May,  1843,  Matthews  deposit- 
ed the  deeds,  by  way  of  mortgage,  with  Pinckney,  who  now  held  them. 

In  1846,  Matthews  become  bai^rupt.  Waldron  filed  his  claim  to  be  treated  as  first 
encumbrancer,  and  to  have  the  balance  in  the  hands  of  the  trustees  of  the  deeds  of 
1842,  paid  to  him.  • 

'  Held,  that,  as  between  Waldron,  the  plaintiff,  and  Pinckney,  the  plaintiff  had,  bv  his 
laches,  enabled  Matthews  to  commit  a  fraud,  and  had  no  equity  against  the  defend- 
ant, Pinckney*     Waldron  v.  Sloper,  111. 

6.  The  court  also  expressed  an  opinion,  that  the  real  estate,  being  converted  into  per- 
sonalty before  the  oankruptey,  the  right  of  Matthews  was  merely  a  right  to  receive 
a  certain  sum  of  money,  and  that  no  notice  having  been  siven  by  the  plaintiff,  or  the 
holder  of  the  deeds  to  the  trustees,  the  right  to  receive  the  money  remained  in  the 
order  and  disposition  of  Matthews,  and  passed  to  his  assignees.  This  point  did  not, 
however,  arise  for  express  decision.    /  b. 

7.  Decree  for  Foreclosure.']  Where  a  decree  for  foreclosure  has  been  made  against 
the  defendants,  subsequently  discovered  to  be  infants,  the  court  will  not  rehear  the 
cause,  nor  expedite  the  foreclosure  of  their  eciuity  of  redemption,  but  a  supplemen- 
tal suit  must  be  filed,  or  another  suit  instituted.     Scawen  v.  Nicholson,  486. 

8.  Foreclosure  Suit —  Costs.]    In  a  foreclosure  suit,  a  creditor  by  judgment,  subse- 
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qnent  to  the  plaintiff;  put  in  his  answer,  diselaiming  all  interest,  stating  at  die  same 
time  that  no  application  had  been  made  to  him  to  rdease  his  interest  preyiou  to  lihe 
filing  of  the  bill.    To  this  answer  the  plaintiff  filed  a  replication : — 
Heldf  Uiat  the  plaintiff  was  entitied  to  a  decree  of  foreclosure,  but  that  the  defeadstf 
was  not  entiUed  to  any  costs  iram  the  plaintiff.    Ford  v.  Chesterfidd^  434. 

Cf  BaUtcays.'] 

See  Bail  WATS. 

See  Equity  op  Redemption.    Limitatiows.    Fabtibs.    Tbustee  Actt. 

MULTEFARIOUSNESa     " 
See  Pabties. 


When  it  Discharges  Surety.'] 


NEGLIGENCR 
See  SuBETY. 

NEGROES. 
See  Tbustees. 

NUISANCE. 

1.  When  not  Restrained.']  A  bill  was  filed  by  a  married  woman  in  respect  of  her  sm- 
rate  property,  alleging  a  nuisance  by  reason  of  a  noisy  trade,  whicn  destroyed  oer 
rest,  and  depreciated  the  value  of  her  property. 

The  eyidence  as  to  the  nuisance  was  connictmg,  and  no  action  had  been  brought: — 
&ld,  that  the  nuisance,  if  there  was  one,  was  not  irremediable,  but  capable  oT  compen- 
sation by  damages ;  and  there  could  be  no  injunction  till  the  right  was  established  at 
law.     White  t.  Cohen,  146. 

2.  Parties.]  And,  serMe,  that  in  respect  of  the  mere  personal  nuisance,  the  wife 
could  not  sue  alone ;  and  that  as  to  mere  depreciation  ot  her  property,  she  could  not 
maintain  a  bill,  as  that  would  not  amount  to  nuisance.    Ih. 

8.  Regatta  —  Injunction.]  A  railway  company  became,  by  conveyance  from  a  csBal 
company,  the  owner  of  a  canal,  with  lands  acquired  from  several  owners  for  the  for- 
mation of  a  reservoir,  from  which  to  supply  water  to  the  canal,  the  rights  of  fishing 
and  sporting  over  the  reservoir,  and  for  no  other  purpose,  being  reserved  to  the  ^ 
former  owners.  The  company  projected  and  held  a  regatta  with  aquatic  sports  on 
the  reservoir^hey  ran  cheap  trains,  and  thereby  congregated  a  lai^  concoone  of 
persons,  who  trespassed  on  the  park  surrounding  the  mansion-house  of  a  lady  and 
adjoining  the  reservoir,  and  injured  her  right  of  £hingand  sporting  over  the  greater 
part  of  uie  reservoir.  Notwithstanding  the  remonstrances  of  the  lady,  the  compaaj 
announced  a  second  regatta.  Upon  motion  on  behalf  of  the  lady  in  a  suit  by  ho' 
against  the  company,  the  latter  undertaking  not  to  hold  another  r^atta  for  a  limited 
period,  the  court  permitted  the  plaintiff  to  try  her  right  at  law  against  the  componj. 
On  a  trial  at  law,  the  jury,  not  auzreeing,  were  discharged ;  but,  on  a  second  trial,  a 
verdict  was  given  for  the  plaintiff,  with  nominal  damages.  Their  undertaking  hav- 
ing expired,  the  company  announced  another  regatta  on  the  reservoir.  The  pUintif 
aeain  moved  an  injunction :  — 

Heldy  that  the  regatta  was  a  nuisance  to  the  plaintiff 's  property,  and  an  injunction  was 
granted  to  restrain  them  from  holding  the  regatta;  and  the  court  directed  an  isnie 
to  try  whether  the  company  could  use  the  reservoir  for  any  other  purpose  than  to 
supply  their  canal  with  water.    Bostock  v.  North  Staffordshire  Railway  Cb.,  807. 

4.  Injunction.]  A  gas  companj^  was  incorporated  by  act  (^parliament  for  the  purpose 
of  supplying  the  town  of  S.  with  gas.     Some  years  afberwiurds  another  company  wai 
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fbrtned,  and  registered  nnder  the  Joint-Stock  Companies  Registration  Act,  for  a  like 
pmrpose,  and  commenced  opening  up  the  streets  and  highways  of  S.  to  lay  down 
their  pipes,  &c.,  some  of  the  inhabitants  approving  and  some  disapproving  of  the 
"vrorks.  Upon  an  information  and  bill  by  the  incorporated  company,  tnis  court,  (Sir 
J.  Lf.  Knight  Bruce,  L.  J.,  dissentiente,)  refused  an  injunction  to  restrain  the  new 
company  from  continuing  their  works,  me  nuisance  or  damage  being  trivial.  Attor- 
fiey-General  t.  Sheffield  Gas  Co,  639. 

5.  Inadequacy  of  Remedy.']  The  principle  upon  which  this  court  interferes  by  injunc- 
tion, in  cases  both  of  puolic  and  private  nuisance,  is  th^  inadequacy  of  the  remedy 
at  common  law ;  and  it  is  on  the  ground  of  injury  to  property  tnat  this  jurisdiction 
rests.    Per  Sir  G.  J.  Turner,  L.  J.    lb. 

6.  T'ime.']  Time  is  an  ingredient  which  is  to  be  considered  in  determining  a  Question 
of  injunction,  although  the  application  be  on  behalf  of  the  Attorney-Greneral.  Per 
Sir  G.  J.  Turner,  L.  J.    lb. 

7.  Injuries.']  Slight  infringements  of  rights  in  respect  of  land,  by  a  large  company  of 
persons,  ought  to  be  watched  with  a  careful  eye  and  repressed  with  a  strict  hand  by 
a  court  of  equity,  where  it  can  exercise  jurisdiction.  Per  Sir  J.  L.  Baiight  Binice, 
L.J.    lb. 

NOTICE. 

•  See  Assignment.    Ships.    Shipping. 

PARTIES. 

1.  To  a  Suit  by  Mortgagee.]  Upon  a  claim  by  a  mor^agee  against  mortgagors,  and 
against  the  trustees  under  an  assignment  of  the  equity  of  redemption  for  the  benefit 
of  the  mortgagors,  creditors  whose  names  appeared  in  a  schedule  to  the  deed  which 
they  executed :  — 

Held,  that,  although  the  deed  gave  the  trustees  a  power  of  sale,  with  a  clause  making 
their  receipts  good  discharges ;  the  scheduled  creditors  were  necessary  parties  to  the 
suit     Thomas  v.  Dunning,  316. 

2.  Public  Officer  of  Company.]  A  joint-stock  banking  company,  subsisting  under  the 
7  €reo.  4,  c.  46,  having  become  insolvent,  and  ceased  to  carry  on  business,  the  public 
officer  instituted  a  smt,  charging  certain  of  the  directors,  as  defendants,  with  losses 
during  the  time  when  the  business  was  carried  on,  by  reason  of  unauthorized  specu- 
lations in  shipping  and  colUeries,  and  of  a  fraudulent  transaction  by  a  deed  of  ar- 
rangement with  a  debtor  to  the  company,  who'was  also  made  a  defendant;  and  pray- 
ing relief  in  respect  of  all  these  matters,  and  particularly  to  have  the  deed  set  aside. 
On  the  demurrer  of  one  of  the  directors :  — 

Held,  that  the  suit  was  properly  instituted  by  the  public  officer,  although  the  company 
had  ceased  to  carry  on  business ;  that  it  was  not  necessary  to  make  tne  directors  and 
trustees,  who  were  not  charged  with  the  improper  transactions  and  fraud,  parties ; 
but,  it  appearing  that  the  manager  was  mix^  up  in  the  transactions,  that  it  was  ne- 
cessary to  make  him  a  party.    Harrison  v.  Brown,  335. 

3.  Multifariousness.]  Held,  also,  that,  although  there  were  several  distinct  transac- 
tions, as  to  which  the  liabilities  might  be  several,  yet  that  it  would  lead  to  a  mis- 
chievous multiplicity  of  suits  if  the  demands  were  divided ;  and  a  demurrer  for 
multifariousness  was  disallowed.    lb. 

See  Railways. 

PARTNERS. 

Advances  by  One.]    By  mercantile  custom,  one  partner  may  by  advances  for  the  pur- 
pose of  business  become  a  creditor  on  the  firm  for  the  amount,  and  has  a  right  to  be 
credited,  with  interest,  if  there  be  no  express  contract  to  the  contrary.    Per  ^ord 
VOL.  XIX.  58 
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Justice  Knight  Brace,  Lord  Justice  Turner,  doubting,    German  Wmng  Co^  m  ne, 
591. 

Power  of  Majority, 1 

See  Railways. 

See  Joint-Stock  Coicpant. 


PATENT.  . 

1.  Trade  Marks  — Injunction.']  F.  contnTed  a  grate,  which  he  termed  "^  F.'s  Patent 
Kitchener,"  but  no  patent  was  ever  taken  out  H.,  fonherlj  a  servant  of  F.,  c^ 
tained  surreptitiously,  lists  of  his  customers,  and  copies  of  his  plans,  &C.,  and  med 
them  in  constracting  an  exactly  similar  article,  which  he  sold  under  the  name  of 
"  F.'s  Patent  Kitchener,"  but  there  was  no  proof  that  he  represented  the  articles  so 
sold  by  him  as  having  been  actually  made  by  F.  Plaintiff  suffered  four  months  to 
elapse  without  taking  any  steps :  — 

HeUl^  that  the  misrepresentation  as  to  the  article  beins  patent  was  so  &r  fraudulent, 
that,  looking  also  to  the  lapse  of  time,  the  court  womd  not  interfere  smnmarOy  by 
injunction  to  prevent  defendant  using  plaintiff's  name  in  such  manner;  and^  there- 
fore, the  bill  was  retained  for  six  months,  with  liberty  to  bring  an  action  in  the  mean 
time.    FlaoeU  v.  Harrison,  15. 

2.  InjunctiorL]  Where  a  patent  had  been  in  force  for  twelve  years,  and  had  been  the 
subject  of  tovLT  suits  against  different  persons,  all  of  which  terminated  ^voiably  to 
the  patentee,  and  in  two  of  which  Yerdicts  had  been  given  in  &Tor  of  the  validify  of 
the  patent :  — 

Held,  that,  in  a  fifth  case,  the  patentee  was  entitled  to  an  injunction,  pending  the  tml 
of  the  legal  ri^ht,  although  a  fresh  fact  was  brought  forwiurd,  tending  to  impeach  the 
novelty  of  the  mrention.    NewaU  v.  Wilson,  156. 

8.  A  patentee  does  not  acquiesce  in  the  infringement  of  his  patent,  by  omitting  topro- 
ceea  by  scire  facias  to  set  aside  a  subsequent  patent  extending  to  part  of  his  inven- 
tion, unless  such  subsequent  patent  is  put  in  practice.    lb. 

4.  An  alle^tion  as  to  the  defendant's  inalnlitjr  to  be  answerable  in  damages : — 
Held,  not  irrelevant,  upon  a  motion  for  an  injunction  against  the  infringement  of  a  pa- 
tent   lb. 

5.  Practice.']  Where  a  caveat  was  lodged  before  the  great  seal  was  affixed  to  a  pa- 
tent, the  Lord  Chancellor  declined  to  enter  into  the  merits  of  the  oppoaitioo,  rat 
referred  the  matter  back  to  the  Attorney-General    Fawc^s  Patent,  tn  re,  189. 

PAYMENT. 

By  Void  Chech.']  Where  a  void  check  was  given  by  purchasers  and  received  by  ven- 
dors for  the  consideration-money  for  an  estate,  and  presentation  of  the  chedc  was 
delayed  by  the  vendors  until  after  an  event,  which  never  hai^)ened,  at  the.  request 
of  the  autJiorized  agent  of  the  purchasers,  and  the  bankers  became  bankrupt:  — 

Held,  that,  under  the  circumstances  of  the  case,  there  was  no  laches  in  the  non-pre- 
sentation of  the  check,  and  no  payment  or  equitable  satis&ction  of  the  check ;  and 
further,  that  the  vendor  was  entitJed,  on  a  bill  filed  by  him  for  specific  perfoimance 
of  the  agreement,  to  a  decree  for  that  purpose,  and  full  payment  of  the  consideia- 
tion<4noney.     Ward  v.  Oxford  Railway  Company,  575. 

PAYMENT  OUT  OF  COURT. 

Where  monev  is  asked  to  be  paid  out  of  court  to  an  attorney,  under  a  power  of  attOT- 
ney  from  the  party  entitled  to  the  money,  his  signature  is  not  sufficiently  attested  by 
the  certificates  of  a  notary  public  under  hand  and  seal  and  the  officiiu  seal  of  tlie 
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mavor  of  the  foreign  city  where  he  resides,  but  the  same  mustbe  prored  by  affidavit. 
Sdvidge  v.  2\iWon,  560. 

PAYMENT  INTO  COURT. 

jE\-MSt€e  Act.'\  Where,  under  the  Trustee  Indemnity  Act,  money  is  paid  into  court 
*«  upon  the  trusts  of  a  will,"  it  inyolves  the  general  administration  of  the  estate,  and 
the  court  will  not  order  it  to  be  transferred  to  a  particukur  account,  except  at  the 
request,  and  on  the  responsibility,  of  the  trustee.     WrigUs  Trusts,  in  re,  303. 

PLEADING. 

Supplement.']  After  decree  for  the  common  administration  accounts,  the  conduct  of 
the  suit  was  taken  from  the  plaintiff  and  given  to  a  defendant ;  and  the  Master  after- 
wards declared  that  the  accounts  could  not  be  usefully  prosecuted,  the  record  having 
been  defective  flfcm  the  beginning,  by  reason  of  the  absence  of  a  party  materially 
interested  in  the  result  of  the  accounts.  To  remedy  this  ddfect,  the  defendant  to 
whom  the  conduct  of  the  decree  was  intrusted,  without  notice  to  the  plaintiff,  filed  a 
bill  in  the  nature  of  a  supplemental  bill,  bringing  the  absent  party  before  the  court 
The  court  dismissed,  with  costs,  a  motion  by  the  plaintiff  in  the  original  suit  to  re- 
move the  supplemental  bill/rom  the  file,  for  irregularity.    Lee  v.  Lee,  244. 

See  Pakties.    Pbactice. 

POWER. 
See  Mabbied  Women. 

PRACTICE. 

1.  Cross-Examination,']  The  40th  section  of  the  15  &  16  "Vict  c.  86,  as  to  the  cross- 
examination  of  witnesses,  applies  as  well  to  motions  lor  decrees  as  to  other  proceed- 
ings.    Williams  v.  WHliamSj  S6. 

2.  Parties.]  Where  the  answer  suggested  that  certain  persons  ought  to  be  parties, 
and  those  persons  were  made  parties  by  amendment,  the  plamtiff  cannot  afterwards 
say  that  they  were  not  necessary.    Moodie  v.  Bannister,  81. 

8.  Jurisdiction.]  Where  parties  whose  claims  were  doubtful  were  in  Scotland,  and  had 
not  been  served,  the  court  refused  to  proceed  in  their  absence.    lb. 

4.  Costs.^  Where  a  successfid  objection  for  want  of  parties  is  taken  by  answer,  the 
plaintiff  pays  the  costs  of  the  day.    1  b. 

5.  The  44th  section  of  15  &  16  Vict  c.  86,  does  not  apply  to  paymg  money  out  of 
court.    Rawlins  v.  McMahon,  121. 

6.  Supplemental  Order.]  The  birth  of  one  of  a  class,  entitied  as  such,  after  the  insti- 
tution of  a  suit,  is  within  the  52d  section  of  the  Chancery  Improvement  Act,  and 
justifies  an  order  for  the  usual  supplemental  decree.    FuUerton  v.  Martin,  121. 

7.  Witnesses.]  In  a  cause  at  issue,  before  the  Orders  of  7th  August,  1852,  the  parties, 
in  July,  1852,  agreed  to  postpone  publication  till  the  2d  November,  on  the  ground 
that  the  new  practice  would  then  come  into  operation.  The  case  was  one  in  which 
it  was  not  clear,  but  probable,  that  oral  examination  might  be  the  most  effective :  — 

Held,  that  the  postponement  of  publication  was  not  an  agreement  to  adopt  the  new 
practice ;  but,  in  the  absence  of  special  reasons  to  the  contrary,  there  being  a  proba* 
wlibr  of  advantage  in  applying  the  new  practice,  it  ought,  according  to  the  intention 
of  the  act,  to  be  applied.    Howard  v.  Howard,  124. 

8.  Chancery  Amendment  Act.]    The  44th  section  of  the  15  &  16  Vict  c.  86,  does  not 
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apply  to  the  case  where  the  estate  to  which  it  is  desired  to  appoint  a  representative 

is  the  estate  being  administered  bv  the  court 
A  died  in  a  colony,  and  made  colonial  reprcsentadves  and  bequeathed  his  residue  to 

B  who  afterwards  died.    B*s  representatives  received  from  A*s  colonial  representa* 

tives  his  residue.     The  representative  of  B  was  also  a  creditor  of  A :  — 
Held^  that,  in  a  creditor's  suit,  the  representative  of  B  could  not  be  compelled  to  bring 

into  court  the  money  so  paid  to  him  by  A's  colonial  representatives,    ^ver  y.  ^fiEda, 

136. 

9.  Claim.']    Where  the  plaintiff  omitted  to  prosecute  an  order  upon  a  claim :  — 
Held,  that  the  court  might  give  a  defendant  leave  to  sue  out  writs  of  •summons,  to  bring 

before  the  Master  the  parties  required  by  the  terms  of  the  order.     TumhuU  v. 
WarnCf  155. 

10.  Dismissal.']  After  a  report  in  favor  of  the  title  in  a  specific  performance  suit,  the 
defendant  died.  Upon  a  motion  by  his  executors  and  devisees  in  trust,  the  court 
ordered  that  if  the  plaintiff  did  not  revive  within  six  weeks,  Uie  bill  should  stand 
dismissed.    Norton  v.  White,  208. 

11.  Motion.']  A  motion  that  a  person  should  be  specially  appointed  by  the  court  to 
examine  witnesses  is  not  a  motion  of  course,  but  ought  to  be  made  in  court  J^NeiB. 
V.  Acton,  418. 

12.  Revivor.]  In  making  an  order,  ^nder  the  15  &  16  Vict  c.  86,  s.  52,  to  revive  a 
suit  agmnst  the  executors  of  a  deceased  defendant,  the  court  will  not  order  them  to 
admit  assets,  or  in  default,  direct  an  account  of  the  testator's  estate  to  be  taken. 
Dean  ef  Ely  v.  Edwards,  432. 

13.  Absence  of  Parties.]  Where  an  order  has  been  made  on  motion  and  affidavit  of 
service  in  the  absence  of  parties,  the  court  will,  on  proper  applicatioQ,  give  the  ab- 
sent party  leave  to  move  to  dischai^  the  order.    Mapp  v.  Elcock,  505. 

14.  Setting  doxon  Cause.]  Under  the  22d  of  the  General  Orders  of  the  7th  of  Aogoit, 
1852,  where  the  plaintiff  serves  notice  of  the  motion  for  a  decree,  he  ought  to  enter 
it  concurrently  with  the  registrar,  and  no  further  notice  of  setting  down  the  cause 
will  be  necessary.  An  ex  parte  application  to  set  down  a  cause  at  the  exjMration  of 
a  month  from  service  of  the  motion,  refused.    Boyd  v.  Jaggar,  568. 

15.  Procedure.]  The  44th  section  of  the  Chancery  Amendment  Act  gives  the  court 
a  discretionary  power  of  proceeding  with  a  suit  in  the  absence  of  the  personal  repre- 
sentative of  a  deceased  defendant,  whose  interests  were  identical  wiUi  those  or  the 
plaintiff.     Cox  v.  Taylor,  582. 

16.  Procedure.']  A  bill  of  foreclosure  was  filed  by  a  sub-mortgagee:  the  mortgagee 
had  died  and  his  representative  was  not  known :  — 

Held,  that  the  court  could  not,  under  the  44th  section  of  the  Chancery  Amendment 
Act,  direct  the  suit  to  procec^d  in  the  absence  of  a  representative  of  the  mortgagee, 
against  whose  estate  a  decree  was  asked.    Bruiton  v.  Birch,  583. 

17.  Devastavit.]  An  action  in  the  county  courts  under  Sect  65,  of  the  9  &  10  Vict  c 
95,  by  a  legatee  to  recover  a  legacy  under  50/.,  will .  be  stayed,  and  the  legatee  re- 
strained from  proceeding,  aft«r  a  decree  for  the  administration  of  the  testator's  assets, 
although  the  legatee  submitted  to  take  a  judgment  against  the  executor  de  bonis  pro- 
priis  only  on  the  allegation  of  a  devastavit,    Katcliffe  v.  Winch,  617. 

18.  Entering  Appearance.]  Entering  an  appearance  for  a  defendant  out  of  the  juris- 
diction, against  whom  an  order  had  been  made  for  a  substituted  service  of  an  order 
to  revive.    Foster  v.  Menzies,  653. 

See  Bankrupt. 

PRESUMPTION. 

OfDeaih.] 

See  Evidence. 
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PRINCIPAL  AND  SURETY. 
See  Surety. 

PRINCIPAL  AND  FACTOR. 
See  Factor. 


PRIORITY  OF  CREDITORS. 
See  Abministration  Suit.    Marshalling  of  Assets.    Trusts. 

PRODUCTION  OF  DOCUMENTS. 

1.  Affidavits, 1  The  plaintiff,  in  a  suit  by  claim,  moved  for  the  production  of  certain 
documents  describe  in  the  summons  against  tlie  defendant,  upon  an  affidayit  by  the 
plaintiff's  solicitor,  that  he  belieyed  that  the  documents  were  in  the  defendant's  pos- 
session. 

Ilie  defendant's  affidavits  not  containing  a  very  distinct  admission  of  the  possession  of 
the  required  docmnents,  the  order  for  production  was  refused.     Wing  v.  Harvey,  62. 

2.  SeTrihle,  that  in  a  suit  by  claim,  the  plaintiff  ought  to  file  an  affidavit,  with  interroga- 
tories, to  obtain  the  necessary  admissions  on  which  to  move  for  production.    lb. 

3.  Practice,"]  On  a  bill  to  set  aside  a  deed  filed  by  one  plaintiff  only,  praying  that,  if 
nece^ary,  it  might  be  taken  as  on  behalf  of  creditors  generally,  it  appeared  that  A, 
claiming  under  the  deed,  had  a  power  of  appointment,  and  that  she  liad  appointed 
under  her  power ;  the  plaintiff  moved  for  pnxluction  of  docwnents,  in  the  hands  of 
the  trustee  of  the  deed,  offering  to  confirm  the  appointment  of  A.  The  appointees 
were  not  parties :  — 

Heldy  that  the  production  could  not  be  enforced  in  the  absence  of  those  persons.  Ford 
V.  Dolphin,  116. 

4.  Practice,']    Two  defendants  admitted  the  possession  of  documents.    One  died : — 
Heldy  that  a  motion  for  production  against  the  survivor,  in  the  absence  of  the  represen- 
tatives of  the  deceas^  defendant  could  not  be  maintained.    Robertson  v.  SheweUy 
295. 

5.  Under  an  order  for  production  of  documents,  the  denial  upon  oath  of  the  relevancy 
of  concealed  passages  will  not  be  sufficient ;  and  upon  the  court  itself  ascertaining 
that  they  might  possibly  refer  to  the  questions  at  issue,  an  order  was  made  upon  the 
defendant  for  the  production  of  the  concealed  passages,  with  costs.  Caton  v.  LewiSy 
603. 

PROMISSORY  NOTE. 
See  Usury. 


Of  Claim  in  Bankruptcy,] 


PROOF. 
See  Bankrupt. 

PUBLIC  OFFICER. 
See  Parties. 
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PUBLIC  POLICY. 
See  Husband  and  Wife.    Bailwats. 

RAILWAYS. 

1.  Injunction  —  Acquiescence.^  Two  shareboldere  in  an  incorporated  railway  < 
paiiy,  suing  on  behalf  of  themselves  and  all  others,  sought  to  restrain  the  compaay 
from  applying  their  funds  in  completing  a  branch  railway,  for  the  construction  of 
which  their  parliamentary  powers  had  expired. 

An  interlocutory  application  for  an  injunction  was  refused,  on  the  grounds  that  one  of 
the  plaintifis  named  had  acquiesced  in  the  acts  complained  of,  that  the  injonctian 
would  cause  considerable  inconvenience ;  that  as  all  the  land  had  been  purciuaed.  it 
was  not  clear  that  it  was  ille«:al  to  complete  the  line,  and  that  the  suit  was  not  pro- 
perly framed,  being  on  behauof  all  the  shareholders,  which  would  include  those  who 
nad  sanctioned  the  acts  sought  to  be  restrained.    F/ooks  v.  London  Rmilway  Co.  7. 

2.  Power  of  Majority.']  The  rule,  that  the  majority  cannot  bind  the  minority  in  a  joint- 
stock  company,  as  to  acts  not  contemplated  by  the  common  contract,  has  not  beea 
applied  to  corporate  companies  for  a  public  undertaking  involving  public  interests 
and  duties  under  the  sanction  of  parliament.    lb. 

3.  Amalgtxmation,']  In  1846,  two  competing  lines  of  railway,  the  D.  N.  and  the  Land 
Y,  being  before  parliament,  L.  agreed  with  eleven  persons,  (^e  promoters  of  the 
D.  N.  railway,)  to  give  them  certain  portions  of  land,  at  dinerent  prices,  to  with- 
draw all  parliamentary  opposition  from  them,  and  offer  eveiy  description  of  opposi- 
tion to  the  L.  and  Y.  railway ;  and  that  if  an  amalgamation  took  place  oq  any  groonds, 
he  would  not  oppose  the  amalgamated  company.  In  case  of  the  amalgMnated  com- 
pany obtaining  tneir  bill,  they  were  to  adopt  this  agreement  and  all  &e  covenant 
6CC.,  one  of  which  was,  that  the  D.  N.  Railway  Company  were  to  build  a  station  near 
T.,  at  a  point  to  be  approved  by  L.,  at  which  station  all  trains  should  stop.  Hie  two 
companies  did  amalgamate  by  the  name  of  "  The  G.  N.  Railway  Company."  Uti- 
^tion  took  place,  both  in  equity  and  at  law,  upon  the  construction  of  the  agreement, 
uie  validity  of  which  was  never  impeached  in  such  litigation.  The  G.  N.  Company 
now  refused  to  stop  their  express  trains  at  the  T.  station :  — 

Held,  first,  that  the  agreement  was  legal  in  itself  was  now  decided  by  authorit}' ;  bat, 
semble,  that  if  such  authority  had  been  wanting,  it  would  not  have  been  open  to  the 
defendants  now  to  impeach  it,  ailer  having  brought  it  forward  as  a  defence  in  fat- 
mer  litigation.    Lindsay  v.  Great  Northern  Railway,  87. 

4.  Stopping  Trains."]  Secondly,  that  the  balance  of  inconvenience  on  stopping  snch 
trains,  was  in  favor  of  a  specific  performance  of  the  agreement,  and  that  the  court 
would  not  hesitate  to  interfere  to  restrain  a  breach  of  it  on  interlocutory  applica- 
tion,   lb. 

5.  Thirdly,  that  the  amalgamated  company's  act  having  been  passed  without  oppoa- 
tion  by  L.,  which  might  reasonably  be  supposed  to  be  in  consequence  of  the  agree- 
ment, acts  done  by  the  company  under  their  act  were  to  be  looked  at  as  if  done  un- 
der the  agreement    lb. 

6.  Whether  a  corporation  can  be  bound  by  the  acts  of  an  agent  not  appointed  under 
seal,  qucere  f  But  in  this  case  the  corporation  was  held  bound  at  all  events,  as  they 
had  entered  upon  and  taken  possession  of  the  land  mentioned  in  the  agreement,  and 
otherwise  asserted  its  validity.    lb. 

7.  Injunction.]  A  railway  company  were  building  an  embankment  more  than  five  feet 
above  the  level,  according  to  the  11th  and  12th  sections  of  the  Railway  Clauses  Con- 
solidation  Act  They  had  not  given  the  notice  required  by  the  1 2th  section,  but 
had  obtained  the  consent  required  by  the  11th.  The  court  put  them  on  terms  to 
take  the  opinion  of  the  Board  of  Trade,  submitting  to  such  order  as  this  court  shooM 
thereaftjsr  make,  otherwise,  an  injunction  would  go  to  restrain  the  company  fitm 
proceeding  with  the  embankment    Pearce  v.  Wycombe  Railway  Co.  122. 
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S.  Winding-up  Acts  —  Calls."]    An  allottee  of  shares  in  a  projected  railway  company 

Eaid  on  them;  he  also  executed  the  subscribers'  agreement,  a  deed  under  seal ;  but 
e  did  so  on  the  faith  of  a  letter  written  by  the  provisional  directors  before  the  exe- 
cution of  the  deed,  by  which  they  undertook  to  return  the  whole  deposit  if  the  act 
should  not  pass.  The  deed  was  in  the  usual  form,  between  all  the  shareholders  with 
trustees,  to  perform  the  covenants,  and  contained  a  covenant  to  indenmify  the  pro- 
visional directors  whether  the  act  should  or  should  not  pass :  — 
Held,  that  the  deed,  bein^  a  contract  by  each  shareholder,  with  all  the  others,  its  effect 
could  not  be  destroyed  m  fiivor  of  any  shareholder,  by  a  contract  between  him  and 
a  certain  number  of  shareholders ;  and  consequently,  the  allottee  who  had  signed  it, 
was  not  protected  by  the  letter  of  the  provisional  directors,  against  a  call.  Mowatt^ 
ex  parte f  127.  ^ 

9.  Power  of  Company,"]  A  railway  company  had  power  "  to  make  and  maintain  the 
railway  and  works  on  the  line  and  upon  the  lands  delineated  in  the  parliamentary 
plan,  and  described  in  the  books  of  reference,  and  to  enter  upon,  take,  and  use  the 
said  lands  or  such  of  them  as  should  be  necessary  for  that  purpose ; "  but  they  were 
not  to  enter  upon,  take,  or  use  any  of  the  land  or  property  of  a  certain  preexisting 
railwav  company,  or  in  any  manner  to  alter,  vary,  or  interfere  with  Uiat  railway  or 
any  of  the  works  appertaining  thereto,  save  only  for  the  purpose  of  effecting  the 
junction  thereby  authorized  in  manner  in  the  said  act  authorized,  and  not  otherwise ; 
one  of  the  clauses  of  the  act,  giving  certain  powers  to  the  company  for  effecting  a 
junction  with  the  preexisting-  railway :  — 

I^ldf  that  there  being  nothing  to  show  that  it  was  absolutely  necessary  for  the  compa- 
ny, in  order  to  effect  the  junction,  it  had  no  power  to  take  as  owners,  certain  lands 
over  which  the  line  of  the  preexisting  railway  actually  passed ;  but  there  was  a  right 
to  enter  upon  such  lands,  by  way  of  easement,  for  the  purpose  of  effecting  the  junc- 
tion.    Oxford  Railway  v.  South  Staffordshire  Railway  Co.  131. 

10.  Costs  of  Winding-up.]  The  subscribers*  agreement  of  an  intended  railway  com- 
pany, provided  that  the  committee  of  management  might  dissolve  and  wind  up  the 
affairs  of  the  company  at  any  time  before  the  act  of  incorporation  was  obtained;  un- 
der these  powers  the  committee  of  management  dissolved  the  company,  and  pro- 
posed to  return  to  each  scripholder  a  certain  amount  of  the  deposit.  Before  such 
amount  was  received  by  any  scripholder,  he  had  to  sign  an  assent  to  the  cancellation 
of  his  scrip,  and  he  became  entitled  to  receive  such  further  sum  as  the  committee 
of  management  might  declai'e  payable  after  a  final  settlement  of  all  claims  upon  the 
company.  The  company  being  subsequently  wound  up  under  the  Winding-up  Acts, 
a  list  of  contributories,  divided  into  several  classes,  was  setded,  and  a  call  was  made 
for  the  costs  incurred  in  the  winding-up :  — 

Heldy  that  the  Master  was  not  iustified  in  making  the  call  exclusively  on  that  class  of 
the  contributories  which  included  those  scripholders  who  had  received  back  part  of 
the  deposit,  but  that  such  class  being  entitled  to  participate,  in  any  further  sum  whiclf 
might  be  declared  payable,  was  liable,  pari  passu,  with  all  the  other  contributories, 
to  the  call  made  to  discharge  the  expenses  incidental  to  the  winding-up.  ^eece*s 
case  J  168. 

11.  Land  Damages.]  In  1845,  a  landowner  received,  under  arbitration,  compensation 
for  land,  and  "  in  respect  of  damages  which  might  be  sustained  by  reason  of  making 
a  railway : "  — 

Held,  that  he  was  not  precluded  from  insisting  on  a  further  compensation  for  future 
unforeseen  damages  subsequently  sustained.  Lancashire  and  Yorkshire  Railway 
Company  v.  Evans,  295. 

12.  Construction  of  Acts.]  A  railway  act  passed  in  1844,  under  which  certain  lands 
were  taken.  Afterwards,  in  1845,  the  Lands  Clauses  Act  passed;  and  in  1847,  a 
second  railway  act  was  passed,  extending  the  first :  — 

Held,  that  the  Lands  Clauses  Act,  applied  to  the  whole  undertaking,  became  consoli- 
dated both  with  the  act  of  1844  and  1847,  and  that  the  owner  of  Knds  taken  under 
the  first  act  of  1844,  became  entided  to  the  benefit  of  its  provisions.    /  6. 

18.  Remedy  for  Injury.]  There  is  no  equity  arising  from  the  provisions  of  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act,  to  restrain  a  party  alle^ng  himself 
to  be  *^  injuriously  affected  "from  rec#rering  compensation  by  an  arbitration  or  a 
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jury  in  the  manner  thereby  prescribed,  and  the  balance  of  authority  is  against  tiie 
principle  of  the  decision  of  Lord  Ck>ttenhamin  the  London  and  NorArWeslem  BA 
way  Company  v.  iS!r?it^,  lb, 

14.  Proceedings  for  Damages,']  In  1848,  a  landowner  gave  a  rmlway  company  nodee 
for  a  jury  to  assess  damages  which  he  alleged  he*  had  suffered.  In  1849,  be  made  a 
claim  for  further  subsequent  damages ;  and  in  1850,  gave  notice  for  an  arbitrator  to 
assess  the  whole  damages :  — 

Held,  that  this  was  not  irregular,  and  that  the  first  notice  had  not  exhausted  all  ^  sta- 
tutory powers.    lb, 

15.  Remedy.']  Distinction  between  damages  done  by  a  railway  for  which  compoia- 
tion  may  be  obtained  under  the  statutory  powers,  and  those  for  which  a  common  ac- 
tion at  Ukw  is  the  proper  remedy.    lb, 

16.  Pleasure  Parties — Nuisance,]  A  railway  company  became,  by  conyeyance  finom 
a  canal  company,  the  owner  of  a  canal,  with  lands,  acquired  from  several  owners  fir 
the  formadon  of  a  reservoir,  fxom  which  to  supply  water  to  the  canal,  and  the  n^ata 
of  fishing  and  sporting  oyer  the  reservoir,  and  for  no  other  purpose,  being  reserved  to 
the  former  owners.  The  company  protected  and  held  a  regatta  with  aquatic  ^Mntson 
the  reservoir,  they  ran  cheap  trains,  and  thereby  congrc^^ated  a  hu^  concourse  ^f^ 
sons,  who  trespassed  on  the  park  surrounding  the  mansion-house  of  a  lady  and  adjoin- 
ing the  reservoir,  and  injured  her  ri^t  of  fishing  and  sportinfi"  over  the  greater  part 
of  the  reservoir.  Notwithstanding  Uie  remonstrances  of  the  lady ,_  the  company  an- 
nounced a  second  regatta.  Upon  motion  on  behalf  of  the  lady  in  the  smt  by  l^ 
against  the  company,  the  latter  undertaking  not  to  hold  another  regatta  fi>r  a  limited 
period,  the  court  permitted  the  plaintiff  to  try  her  right  at  law  agamstthe  company. 
On  a  trial  at  law,  the  jury,  not  agreeing,  were  dischai^ged ;  but,  on  a  second  tnal,  a 
verdict  was  given  for  the  plaintiff,  with  nominal  damages.  The  undertaking  having 
expired,  the  company  announced  another  regatta  on  the  reservmr.  The  plaintiff 
again  moved  an  injimction :  — 

HeQf  that  the  regatta  was  a  liuisance  to  the  pUuntaff 's  property,  and  an  injunction  wis 
granted  to  restrain  them  from  holding  the  regatta ;  and  the  court  directed  an  tsnie 
to  try  whether  the  company  could  use  the  reservoir  for  any  other  purpose  Uian  to 
supply  their  canal  with  water.    Bostock  v.  North  Staffordshire  Railway  Co.  807. 

1 7.  Whether,  where  land  has  been  obtained  by  act  of  pariiament  expressly  fi)r  erne  par- 
pose,  it  can  be  used  for  any  other  purposes  —  Qucere,    lb. 

18.  Taking  Land,]  Lands  being  taken  from  a  corporation  by  a  railway  company,  the 
company  paid  the  price  into  court  The  corporation  asked  that  ^e  amount, 
with  other  moneys  to  be  supplied  by  them,  might  be  laid  out  in  a  specified  pur- 
chase:— 

ffeldf  that  the  order  should  direct  the  payment  of  costs  according  to  the  Lands  Claoses 
Consolidation  Act ;  and  that  it  should  provide  that  the  corporation  should  pay  all 
extft  costs  by  reason  of  the  extra  amount  to  be  vested.  King's  College,  ex  partem 
317. 

19.  Lidbiliiy  of  Directors.]  The  shareholders  of  a  railway  company,  at  a  general  meet- 
ing, passed  a  resolution,  by  which  they  placed  a  large  number  of  shares  at  the  dis- 
posal of  the  directors,  who,  as  a  body,  did  not  interfere  with  the  management  <^the 
company,  but  allowed  G.  H.,  their  chairman,  to  exercise  a  supreme  control  over  the 
company  and  its  affairs.  The  shares  were  then  placed  in  the  share  register  in  the 
name  of  6.  H.  at  the  end  of  the  names  of  the  shareholders,  and  he  caused  numbers 
of  these  shares  to  be  transferred  into  the  names  of  divers  persons,  and  through  differ- 
ent brokers  sold  them  in  the  market  at  considerable  premiums.  Upon  a  biU  filed 
by  the  company :  — 

Held,  that  the  office  of  directors  is  a  place  of  trust:  that  unambiguous  expressions  alone 
could  confer  upon  them  any  specisu  power;  that  a  resolution  to  place  shares  at  die 
disposal  of  the  directors,  without  more,  did  not  render  them  irresponable ;  tiiat  they 
were  bound  to  give  explanations  to  the  shareholders,  and  could  not  derive  any  per- 
sonal or  pecuniary  advantage  from  the  mode  of  dealing  with  the  shares ;  that  a  sug- 
gestion of  the  ap|)lication  of  money  for  secret  purposes  will  not  exonerate  die  direct- 
ors from  accounting,  or  can  any  person  in  a  fiduciary  position  retain  any  remunera- 
tion for  his  services :  that  an  acquiescen<%  in  the  acts  of  die  directors  cannot  be 
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raised  by  a  production  of  the  share  register  books  at  the  meetings  of  the  company, 
and  consequenUy  that  G.  H.  must  account  for  the  shares  disposed  of,  and  pay  the 
costs  up  to  the  hearing  of  resisting  the  account  York  and  North  Midland  Railway 
Co.  V.  Hudson^  361. 

20.  Fraud  in  Prospectus,'^  Upon  the  establishment  of  the  West  Flanders  Kailway,  a 
person  who  had  been  instrumental  in  forming  the  company,  and  in  procuring  the 
grant  from  the  Belgian  government,  obtained  from  the  directors  an  agreement  to 
pay  him  a  large  percentage  upon  the  capital  of  the  company,  to  allot  him  4,000 
shares,  and  to  guarantee  him  a  salary  of  500/.  a  year  as  general  manager  of  the  com- 
pany. The  directors  also  allotted  to  themselves  20,000  shares,  and  also  another 
10,000  shares  for  themselves'  and  the  other  shareholders  in  the  Sambre  and  Meuse 
Railway,  of  which  they  were  also  directors.  These  facts  were  suppressed  in  the 
prospectus  they  subsequenUy  issued ;  which,  however,  did  state  that  they  had  re- 
served to  themselves  a  commission  of  3/.  per  cent  upon  the  capital,  by  wav  of  reim- 
bursement for  the  expenses,  liabilities,  and  payments  already  incurred.  Upon  a  bill 
by  an  original  shareholder  to  be  relieved  from  his  shares  and  to  obtain  payment  of 
his  deposit  money  and  calls,  with  interest,  on  the  ground  that  he  had  been  induced 
to  take  them  by  the  representations  made  by  the  prospectus:  — 

Held,  that  the  omission  to  staie  these  facts  in  the  prospectus  was  not  such  a  misrepresent- 
ation or  concealment  as  would  induce  the  court  to  set  aside  the  contract,  and  the  bill 
was  dismissed,  with  costs.    Pulsford  v.  Richards,  887. 

21.  Winding-up  —  Contribuiory.'^  The  provisional  directors  of  a  projected  railway 
company,  pursuant  to  a  resolution,  transmitted  a  circular  letter  to  M.,  amongst  others, 
by  which  they  undertook  to  return  to  the  subscribers  the  whole  deposit  in  case  they 
shoo)^  not  be  able  to  obtain  their  act  of  parliament  On  the  faith  of  this  letter,  M. 
subscribed  for  shares  and  paid  the  deposit  and  executed  the  subscribers'  agreement, 
a  deed  under  seal,  which  contained  a  covenant  by  the  subscribers  to  pay  the  expenses 
of  the  provisional  directors,  whether  the  act  passed  or  not  The  company  failed  to 
obtain  their  act,  and  it  was  ultimately  ordered  to  be  wound  up.  M.  was  placed  upon 
the  list  of  contributories ;  and  the  Master  made  a  general  call  upon  all  tne  contribu- 
tories,  for  the  purpose  of  defraying  the  expenses  of  the  company.  The  Vice-Chan- 
cellor refused  to  discharge  that  caU  as  against  M. :  — 

Held,  upon  appeal,  discharging  the  order  against  M.,  that  the  provisional  directors,  by 
sending  that  letter  to  M.,  h^  as  between  themselves  and  M.,  rendered  themselves 
primarily  liable  to  the  expenses ;  and  that  the  call  ought  to  be  made  in  the  first  in- 
stance exclusively  against  those  primarUy  liable,  except  in  the  case  where  they  were 
confessedly  insolvent,  or  there  was  difficulty  in  recovering  the  money  from  them. 
Dover  and  Deal  Eailway  Co,  in  re,  414. 

22.  Contract  between  Injunction,']  A  railway  company  contracted  with  another  that 
the  first  should  have  uie  use  of  the  line  of  the  latter  for  a  term  certain  at  stated  tolls, 
according  to  the  tonnage  carried ;  and  it  was  agreed  that  these  tolls  should  be  charged 
on  the  tolls  and  dues  of  the  company  who  had  the  use  of  the  line,  and  that  upon 
non-payment  the  other  company  might  take  and  impound  such  tolls  and  dues,  and 
deal  with  the  same  in  the  same  way  as  with  distresses  for  rent  On  a  bill  filed  to 
restrain  the  company  who  had  the  use  of  the  line  from  dividing  their  funds  among 
the  shareholders,  by  way  of  dividend,  until  tiie  debts  alleged  to  oe  due  to  the  other 
company  were  paid :  — 

Held,  that  the  court  would  not  interfere  by  way  of  injunction,  but  lefl  the  plaintiffs  to 
proceed  by  action  or  distress  as  they  might  be  advised,  the  remedy  of  the  plaintifls 
Deing  at  law.     South  Yorkshire  R.  Co.  v.  Great  Northern  Railicay  Co.  613. 

23.  Mortgage  by.']  Semble,  that  a  railway  company  cannot  legally  or  equitably  mort- 
gage its  undertaking  without  the  authority  or  parliament    lb. 

24.  ToUs."]  Semble,  that  such  an  agreement  is  not  a  contract  for  the  use  of  a  line,  nor 
for  an  apportionment  of  tolls  within  the  87th  section  of  the  Railways  Clauses  Con- 
solidation Act,  8  Vict.  c.  20.    lb. 

25.  Winding-up.']  Mr.  Hight  was  a  member  of  the  provisional  committee  of  a  railway 
company,  and  attended  one  meeting,  at  which  he  moved  a  resolution  for  the  appoint- 
ment of  the  officers  of  the  company.    He  had  taken  no  shares  and  had  not  signed 
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the  subscribers*  agreement.    There  being  no  e^dence  that  any  expenses  ] 
unpaid  irhich  haa  been  incurred  with  his  sanoticm,  it  was  — 
Held,  that  his  name  had  been  improperly  placed  on  the  list  of  contributoi^s.    Higkj 
ex  parte,  671. 

26.  Contract  to  Work  Line.']  A  nulway  company  agreed  with  contractors  that  the  latter 
should  work  the  line,  keep  the  engines  and  n^fing  plant  in  repair,  and  do  certain  other 
acts,  for  seven  ^^ears,  at  stipulated  amounts  of  remuneration ;  if  the  contractorB  ^ 
not  repair,  witmn  forty-eight  hours  after  notice,  the  company  mi^t  by  another  no- 
tice determine  the  contract,  and  resume  possession  of  the  plant,  shras,  boildines, 
&c. ;  and  it  was  agreed  that  ihe  contractors  should  make  ^ood  all  damages  done  by 
collisions,  &c.,  but  they  were  not  to  be  answerable  for  loss  m  respect  of  deadi  ot,  or 
injury  to  passengers,  &c,  by  accident,  unless  arinng  from  their  ne^ect,  and  tboi 
only  for  100/.  in  respect  of  all  deaths,  injuries,  &c.,  caused  by  each  accident  Hie 
company  gave  a  notice  to  repair,  and  the  re^rs  could  not  be  completed  within  the 
forty-eight  hours.  The  contractors  filed  a  mil,  praying  a  declaration  that  the  troe 
construction  of  the  agreement  was  that  only  such  repairs  were  to  be  done  within 
forty-eight  hours  as  could  reasonably  be  completed  witiiin  that  time,  and  fi^r  an  in- 
junction against  giring  the  second  notice  to  determine  the  contract  One  of  the 
•  Vice-Chancellors  refused  a  motion  for  an  injunction,  and  the  contractors  ^pealed: — 

Bddy  that,  although,  not  in  form,  the  suit  was  in  effect  for  specific  perfi>miance,  aind 
must  be  so  treated;  and,  assuming  tiiepltdntiff 's  case  to  be  true,  as  it  did  not  &Q 
within  any  of  the  classes  in  which  the  interference  of  the  court  had  been  accustomed 
io  be  exercised,  tiiere  being  no  mutuality,  for  if  the  contractors  fiuled  to  perform 
their  duty  the  court  could  not  compel  tiiem,  and  as  for  any  breach  of  the  contract 
by.  the  comi)any  the  contractors  had  a  right  to  sue  at  law,  if  the  agreement  were  le- 
gal, the  motion  must  be  refused.  Johnson  y.  The  Shrewsburtf  cmdlSirmmgk^^  BaS^ 
way  Oompanyj  684. 

S7.  Pubiic  Policy.']  SewMe,  that  as  by  the  working  of  a  line  by  other  parties  tihan 
a  company  itself  the  public  loses  the  benefit  of  the  guaranty  thereby  afforded  for 
care  and  attention,  such  an  agreement  is  illegal,  as  contrary  to  paUic  policy.   Ik 

See  CoNTKiBUTORY.    Injunction.    Winding-up  Acts. 

RECTIFTING  CONTRACT. 
See  Deeds. 

REGAtTA. 

See  NxTiSANCS. 

RELEASR 

See  Assignment.    Bond.    Trustees. 

SALE. 

Set  Aside.']  A  reversion,  expectant  on  the  decease  of  a  person  aged  fifly-six,  without 
issue,  was  sold  for  20L  (Jn  a  reference,  the  Master  ^und,  ^bSt  it  was  worth  350£. 
The  sale  was  set  aside,  but  the  purchaser  had  his  costs  oi  suit,  except  these  of  the 
inquiry  before  the  Master  to  ascertain  the  value.    Doothhy  v.  Boothhy^  271. 

SEAL. 
See  Trusts. 

SEPARATION. 
See  Husband  and  Wife. 
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SEQUESTRATION. 
See  Contempt. 

SHAREHOLDER. 
Jn  a  Railway — Eia  Right  to  Information,'] 

See  Railways. 

SHIPS  AND  SHIPPING. 

1.  Registry  Acts."]  The  provision  of  the  Ship  Registry  Acts  apply  equally  to  contract 
aa  to  sales ;  and  the  whole  frame*  of  these  acts  negatives  any  equity  resulting  out  of 
the  doctrine  of  notice.  An  unregistered  agreement,  therefore,  with  the  registered 
owner  of  a  ship,  which  the  owner  subsequently  transfers  for  value  to  another  pep- 
son,  who  has  notice  of  the  agreement,  cannot  be  enforced  either  as  against  the  ship 
OP  its  proceeds.    McCahnont  v.  Rankin,  176. 

2.  Whether  upon  such  a  contract  an  action  for  damages  could  be  sustained,  qwBre.  lb. 
8.  How  fkr  actual  fraud,  in  such  a  case  would  be  relievable  in  equity,  quasre.    I  h, 

SLAVES. 
See  Trustees. 

SPECIALTY. 

If  a  trust  deed  is  not  sealed  by  the  trustee  his  breaches  of  trust  do  not  create  $peciaUy 
debts  against  his  estate.    Richardson  v.  JerUcins,  87. 

SPECIFIC  PERFORMANCE. 

1.  Misdescription.']  Premises  sold  at  auction  were  described  in  the  particulars  as  beinff 
customary  leaseholds,  renewable  every  twenty-one  years,  at  the  customary  rent  of 
10«.  on  payment  of  the  customary  fine.  The  fourth  condition  of  sale,  after  fi^ng  a 
time  for  the  delivery  of  the  abstract  and  objections  to  the  tide,  stipulated  that  if  there 
were  any  objection,  which  the  vendor  should  be  unable  or  unwilling  to  pemove,  he 
might  vacate  the  sale  on  pepayment  of  the  deiK>ait  money,  without  intepest  or  costs. 
The  fiflh  condition  stipulated  that  the  production  of  the  lease,  by  the  vendor,  should 
be  accept^  as  sufficient  evidence  of  the  lessor's  titie.  The  sixth  condition  stipulat- 
ed that  errors  of  description,  or  any  errors  inserted  in  the  particulars,  should  not 
vacate  the  sale,  but  shomd  be  the  subject  of  abatement  or  c(»npensation.  It  turned 
out  on  the  investigation  of  the  titie,  what  was  previously  unknown  to  all  the  parties 
interested,  that  there  was  no  custom  to  penew,  out  that  the  ppemises  wepe  held  for 
an  absolute  term  of  twenty-one  years : — 

Held,  first,  that  the  fact  of  the  propepty  being  sold  as  leaseholds  penewable  by  custom, 
when  thepe  was  no  such  custom,  was  in  cpfop  of  description,  not  a  defect  of  titie. 
Newby  v.  Paynter,  68. 

2.  Deduction  /rotn  Price,]  Secondly,  that  whatever  might  have  bcNen  the  decpee  in 
the  absence  of  the  condition  of  sale,  providing  that  errors  of  description  should  not 
vitiate  the  sale,  but  that  the  same  should  be  concluded,  with  compensation,  the  pur- 
chaser was,  under  that  condition,  entitied  to  specific  pepfopmance  with  a  deduction 
from  the  price.    lb, 

3.  Misdescription.]  Land  was  advertised  to  be  sold  in  lots  as  fpeehold,  subject  to  con- 
ditions, one  of  which  was,  that  all  objections  to  the  titie,  not  made  within  a  ppe- 
flcribed  time,  should  be  considered  as  waived ;  and  anothcp  of  which  provided,  that 
any  misstatements  of  the  quality,  tenure,  outgoings,  or  othep  paiticulaps,  shoidd  be 
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the  subject  of  compensation.  An  objection  to  the  title  of  one  lot  was  taken  after  tk 
prescriBed  timet  that  it  was  of  copyhold  tenure.  It  however  appeared,  that,  imder 
a  composition  with  the  lord,  the  nshts  of  the  copyhold  were  such,  as  to  Tender  the 
tenure  hardly  different  from  that  of  freehold  :  — 
Heldj  that  the  misdescription  did  not  form  a  ground  for  resisting  a  specific  peHbnnance, 
although  the  decision  might  have  been  otherwise,  had  the  misdescription  been  wilM 
Price  V.  Macaulay,  162. 

4.  Misrepresentation.']  Another  lot  was  described  in  the  advertisements,  as  being  add 
with  a  certain  reservoir  and  waterworks,  yielding  a  yeariy  rental  of  SOL,  exdosively 
of  the  land  and  buildings.  An  objection  was  taken  after  the  pr^ribed  time,  and 
was  supported  by  the  &ct,  that  this  rent  arose  from  supplying  with  water,  certain 
houses,  separated  from  the  reservoir  by  the  property  of  strangers,  over  which  the 
vendor  had  no  right  to  carry  it,  beyond  a  license  trom  year  to  year,  by  payment  of 
a  rent:  — 

Held,  that  the  description  contained  such  a  misrepresentation  as  to  preclude  the  vendor 
from  enforcing  a  specific  performance ;  and  that  the  objection  was  not  one  as  to  title, 
and,  therefore,  was  not  obviated  by  the  stipulation  as  to  time.    lb. 

5.  Practice,"]  Where  specific  performance  of  a  binding  contract  b  sought,  and  there 
is  a  reference  to  the  Master  to  look  into  the  title,  or  to  ascertain  who  the  parties  to 
the  conveyance  are,  that  reference  enables  the  vendor  to  make  good  any  defect  in 
his  own  title,  or  to  procure  a  conveyance  up  to  the  date  of  the  Master's  report  and 
of  the  decree ;  and  there  are  cases  m  which  an  act  of  parliament  has  been  obtained 
to  remove  defects ;  but  when  the  court  had  come  to  the  conclusion  upon  the  eri- 
dence  that  there  was  no  binding  contract,  and  refused  to  decree  specific  perfonn- 
ance,  on  the  cround  that  the  assent  of  the  proprietors  was  a  term  of  the  contract, 
and  that,  at  the  hearing,  such  consent  was  not  proved,  the  court  declined  to  refer  it 
to  the  Master  to  inquire  whether  the  required  consent  could  be  obtained,  or  to  make 
any  reference  to  the  Master.     Clay  v.  Rufford^  350. 

6.  Where  a  plaintiff  has  fiiiled  at  the  hearing  to  prove  his  titie  to  a  decree  for  a  specific 
performance  on  a  point  not  raised  by  the  pleadings,  the  court  dismisses  the  biU, 
without  prejudice  to  any  other  bill  that  the  plaintifi'  may  be  advised  to  file.     Jh. 

7.  Valuation.]  A  contracted  to  sell  to  B  certain  bleachworks  and  the  machinery  and 
fixtures  belonging  thereto,  on  the  condition  that  B  should  take  the  machinery  and 
fixtures  at  a  valuation,  and  that,  for  the  purpose  of  valuation,  A  and  B  should  each 
appoint  a  valuer,  and  that  the  valuers  should  appoint  an  umpire  before  entering 
on  the  business  of  the  valuation,  and  that  the  price  should  be  fixed  on  by  the  valuen, 
or  the  umpire  in  case  they  differed.  A  and  B  appointed  valuers,  but  the  valuen 
did  not  appoint  an  umpire.  The  valuers  could  not  agree  on  their  valuation.  In  a 
suit  by  B  against  A  a  specific  performance  of  the  contract  was  ordered,  and  the  case 
was  adjourned  in  order  that  tne  valuation  might  be  made  by  the  court  Jackson  v. 
Jackson,  545. 

8.  Costs.]  Where  a  purchaser  o^ects  to  specific  perfonnance  of  contract  for  sale 
upon  other  pounds  than  those  of  titie,  and  fails,  and  the  vendor  does  not  make  out 
his  titie  until  after  decree,  the  purchaser  is  liable  to  the  costs  of  the  vendor's  suitibr 
specific  performance,  except  the  costs  of  making  out  the  vendor's  title.  Abbott  v. 
Calton,  601. 

See  Payment. 

SURETY. 

1.  Discharged.]  A  father  became  surety  for  his  son's  debt  on  a  current  account  with 
his  banker  to  the  extent  of  1,000/.  Subsequently,  the  son  requiring  a  further  ad- 
vance of  800/.,  with  the  father's  knowledge,  gave  a  warrant  of  attorney  to  cover  the 
whole  debt  to  the  bank,  and  an  agreement  was  entered  into,  that  the  warrant  of 
attorney  should  not  affect  the  guaranty,  but  that  the  bank  should,  on  request  of  tiw 
father,  enter  up  judgment  and  levy  execution  on  the  warrant  of  attorney  against 
toe  son,  for  the  whole  debt  The  warrant  of  attorney  not  having  been  properiy 
filed,  was  void  against  tiie  assignees  of  the  son  On  his  becoming  bankrupt:  — 
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Held^  that  this  being  by  the  neglect  of  the  bank,  discharged  the  suretyship  of  the  fether. 
Watson  v.  Alcock,  64,  2S9. 

See  Bankrupts. 

SUPPRESSIO  VERL 

See  Railways. 

TENDER. 
See  Bankrupts. 

TITHES. 

Construction  of  Act.l  The  Act  2  &  8  Will.  4,  c.  100,  is  unaffected  by  the  provisions 
of  the  Act  8  &4  Will.  4,  c.  27;  the  interpretation  clause  of  the  latter  act,  although 
enacting  that  the  word  "  land  "shall  in  its  meaning  extend  to  tithes,  has  reference 
to  an  estate  in  tithes,  and  not  to  tithes  as  a  chattel,  and  the  second  section,  therefore, 
does  not  embrace  the  case  of  a  render  of  tithes  as  a  chattel,  by  the  person  bound  to 
pay  to  the  tithe  owner.    Dean  of  Ely  v.  BlisSf  190. 

TOLLS. 
See  Railways. 

TRADE  MARKS. 

Inventor's  Name.']  F.  contrived  a  grate,  which  he  termed  "  F.'s  Patent  Kitchener," 
but  no  patent  was  ever  taken  out  H.,  formerly  a  servant  of  F.,  obtained,  surrepti- 
tiously, lists  of  his  customers,  and  copies  of  his  plans,  &c.,  and  used  them  in  con- 
structing an  exactly  similar  article,  wnich  he  sold  under  the  name  of  "  F/s  Patent 
Kitchener,"  but  there  was  no  proof  that  he  represented  the  articles  so  sold  by  him  as 
having  been  actually  made  by  F.  Plaintiff  suffered  four  months  to  elapse  without 
taking  any  8te|)S :  — 

Held^  t&t  the  nusrepresentation  as  to  the  article  being  patent  was  so  far  fraudulent, 
that,  looking  also  to  the  lapse  of  time,  the  court  would  not  interfere  summarily  by 
injunction  to  prevent  defendant  using  plaintiff's  name  in  such  manner ;  and,  there- 
fore, the  bill  was  retained  for  six  monws,  with  liberty  to  bring  an  action  in  the  mean 
time.    Flavell  v.  Harrison^  15. 

TRUSTEES. 

1.  Tnisi  Deed  not  Sealed."]  Where  the  trust  deed  is  not  sealed  by  the  trustee,  his 
breaches  of  trust  do  not  create  specialty  debts  against  his  estate.  Richardson  v. 
Jenkins f  87. 

2.  Contract.]  The  declaration  of  trust  by  a  trustee  in  a  deed,  without  the  expression 
of  an  agreement,  amounts  to  a  contract  between  the  trustee  and  the  cestuis  que 
trustent    lb. 

8.  Liability  of  Survivor.]  Where  one  of  two  trustees  commits  breaches  of  trust  and 
dies,  leaving  the  other  surviving,  his  estate  is  liable.    lb. 

4.  Release.]  A  trustee,  paying  the  trust-money  in  strict  accordance  with  the  tenor  of 
the  trusts,  is  not  entitied  to  a  release  by  deed ;  secus,  if  he  b  called  upon  to  depart 
from  the  strictly  expressed  trusts.    King  v.  MuUins,  148. 

5.  Where  a  trust  was  created  by  parol  for  A,  for  life,  and  to  provide  for  her  funeral 
expenses,  remainder  to  her  two  children,  and  the  tenant  for  bfe,  and  remainder-men 
called  for  pa}inent :  — 

Held,  that  the  trustee  might  lawfully  insist  on  a  release  under  seaL    lb, 
VOL.  XIX.  69 
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6.  Sale  under  a  Decree.']  Where  a  lale  has  been^  ordered,  by  decree,  of  prq>erty  ia 
which  infants  and  possible  unborn  children  are  interested^  though  such  decree  we 
made  before  the  passing  of  the  Trustee  Act,  1852,  and  thoueh  the  purpose  of  the 
sale  is  not  confined  to  the  payment  of  debts,  the  court  has  authority,  under  botk  tibe 
Trustee  Acts  of  1850  and  1852,  taken  togetiier,*to  make  a  vesting  order.  Wake  v. 
Wake,  226. 

7.  Breach  of  Trust']  Trustees  lent  trust-moneys  on  a  second  mortgage  of  house  pro- 
perty greatly  out  of  repair,  and  the  principal  part  was  lost :  — 

Held,  that  they  were  liable  as  for  a  breach  of  trust,  notwithstanding  a  trustee  indem- 
nity clause  declaring  they  should  not  be  liable  for  the  insufficiency  or  deficiency'  in 
value  of  any  securities,  except  through  their  wilful  default  Dro$ier  v.  Breretony 
276. 

8.  In  charging  trustees  for  breaches  of  trust  and  the  costs  of  suit,  it  is  immaterial  how 
the  trust  was  created,  and  whether  for  valuable  consideration,  or  by  the  volnutaiy 
gift>of  the  trustees  themselves,    lb. 

9.  Parties.]  Persons  entitled  to  six  sevenih  parts  of  a  trust  fund  applied  to  have  a 
new  trustee  of  the  fund  appointed :  — 

Held,  that,  prima  facie,  all  the  persons  beneficially  interested  must  be  before  tlie  court, 
and  that,  though  circumstances  might  render  such  an  implication  impos»ble,  yet  no 
such  impossibihty  being  suggested,  these  persons  were  not  entitled  to  apply,  and  Uie 
court  declined  to  make  the  order  asked,  without  service  on  the  person  entitled  to 
the  remaining  one  seventh  part    Richard's  Trusts,  in  re,  319. 

10.  Assignment  by  Feme  Covert.]  In  181 7,  a  gentleman,  then  an  in&nt,  married  a 
lady  of  full  age,  who  was,  as  me  administratrix  of  her  undo  with  his  will  annexed, 
possessed  of  certain  sums  of  stock  and  of  neffro  slaves,  to  the  income  of  which  she 
was,  under  the  will,  beneficially  entitled  for  life,  with  remainder  to  her  children.  In 
1818,  the  husband,  being  still  an  infant,  and  it  being  by  a  common  error  assumed 
that  the  uncle  had  died  mtestate,and  that  the  lady  was,  as  his  next  of  kin,  absolutely 
entitled  to  his  property,  the  funds  were  transferred  into  the  names  of  four  trustees, 
and  a  settlement  was  executed,  by  which  the  slaves  were  assigned  to  the  same  tns- 
tees  in  trust  for  sale,  and  it  was  declared  that  the  trustees  should  stand  possessed  of 
the  funds  transferred  and  of  the  proceeds  of  the  sale  of  the  slaves,  in  trust  for  the 
lady  for  life,  and  after  her  decease  for  the  husband,  and  afler  that  for  the  chOdren. 
The  husband  and  wife,  however,  in  1819,  notwithstanding  the  settlement,  themselves 
sold  the  slaves  for  8,922/.,  which  the  husband  received,  and  thereout  paid  3,500/.  to 
one  of  the  trustees,  who  appropriated  the  money  to  his  own  use ;  but  he  represented 
that  he  had  invested  it  in  the  purchase  of  4,869/.  consols  in  the  names  of  Uie  fbor 
trustees.  In  1821,  the  husband,  naving  attained  to  his  full  age,  disclaimed  the  settle- 
ment; and,  in  a  suit  instituted  in  1822,  by  an  infant  child  of  the  marriage,  the  four 
trustees,  on  the  information  of  the  de&ultins  trustees,  by  their  answer  achnitted  that 
they  were  possessed  of  the  trust  funds,  including  the  4,869/.  consols.  An  arrange- 
ment was  come  to,  the  husband  received  a  specified  sum,  and  the  rest  of  the  trust 
funds  were,  with  tJie  approval  of  the  court,  in  1824,  settled  by  a  deed,  on  the 
assumption  that  all  the  trust  funds  were  in  the  trustees.  In  that  deed,  the  originad 
trustees  covenanted  to  transfer  the  funds,  specifying  as  part  the  4,869/.  consuls,  into 
the  names  of  the  continuing  and  two  new  trustees.  Afler  the  execution  of  this  deed, 
and  before  any  improper  delay  in  efiecting  the  transfer,  the  misappropriation  of  the 
3,500/.  by  the  de&ultinf^  trustee  became  known,  and  he  became  a  DanKrupt  Proof 
was  duly  made  under  his  bankruptcy  by  the  surviving  trustees.  Upon  a  bill,  filed 
in  1848,  by  the  lady  against  the  original  and  si^bsequently  appointed  trustees,  seek- 
inff  to  charge  them  wifli  the  moneys  arising  from  the  sale  of  the  n^ro  slaves :  — 

Hela,  firstly,  that  a  wife  is  incapable  of  assigning  by  deed,  even  as  an  administratrix, 
without  the  valid  concurrence  of  her  husband ;  and  that,  as  the  husband  was  in 
1818,  an  infant,  the  assignment  was  a  nullity.    Derbishire  v.  Home,  825. 

11.  Default  in  Trustees.]  Secondly,  that,  inasmuch  as  the  trustees  iock.  no  title  under 
the  assignment  of  1818,  they  could  not  sell  the  slaves  under  it;  and  that  they  were 
consequently  guilty  of  no  default  in  hot  doing  so.    lb. 

12.  CwTrustee.]  Thirdly,  that  the  sale  of  the  slaves  having  been  in  fact  effected  by 
the  husband  and  wife,  the  payment  of  the  8,500/.  to  the  defiiulting  trustee  was  the 
voluntary  act  of  the  husband ;  and  that,  in  the  absence  of  very  special  circum- 
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stances,  the  other  trustees  were  not  guilty  of  de&ult  in  permitdng  the  misap^^ca- 
tion  of  the  money,  and  were  under  no  liaoility  in  respect  of  the  purchase-money  of 
the  slaves.    1  b, 

13.  Incorrect  Representation.']  Fourthly,  that  the  incorrect  representation  made  by 
the  trustees  in  their  answer  in  tjie  suit  in  1822,  that  the  4,86 9i.  consols  was  standing 
in  their  names,  was  an  admission  of  a  foct  by  which,  it  being  the  admitted  error  of 
aU  parties,  the  trustees  were  not  bound.    7  b. 

14.  Costs.]  So  much  of  the  bill  as  sought  to  charge  the  trustees  with  loss  in  the  trans- 
action was  dismissed  with  costs.    lb. 

15.  Deed  not  Executed —  Simvle  Creditor.]  In  a  creditors'  suit  four  persons  claimed 
against  a  testator's  estate,  tor  misappropriadon  of  trust  funds.  A  claimed  to  be  a 
specialty  creditor  under  a  trust  deea,  which  was  never  executed  by  the  testator, 
aJthougn  he  acted  in  the  trusts :  — 

Held,  that  A  was  only  a  simple  contract  creditor.    Jenkins  v.  Robertson,  647. 

16.  Contract.]  B  claimed  as  a  specialty  creditor  under  a  trust  deed,  by  which  it  was 
"  declared  "  by  the  parties  that  the  money  should  be  on  certain  trusts :  — 

Held,  that  the  omission  of  Uie  word  *<  agreed  *'  did  not  prevent  there  being  a  contract 
on  the  part  of  the  trustee.    lb. 

1 7.  Joint  Liability.]  C  claimed  under  a  trust  deed  by  which  the  testator  was  a  trustee 
jointly  with  another  person,  who  survived  him :  — 

Held,  that  the  testator's  estate  was  liable  fbr  the  breach  of  trust  committed  by  him,  and 
that  C  was  a  specialty  creditor.    1  b. 

18.  Priority  of  Creditors.]    D  claimed  under  a  bond ;  — 

Held,  that  as  the  testator's  heirs  were  bound,  D  was  entitled  to  priority  over  the  othei 
specialty  creditors  out  of  the  assets  arising  from  real  estate.    lb. 

19.  Costs.]  The  suit  was  instituted  by  A,  the  simple  contract  creditor,  and  the  aasets 
were  insufficient  to  satisfy  the  specialty  debts :  — 

Held,  nevertheless,  that  the  plaintiff  was  entitled  to  his  costs  out  of  the  estate,  as  be- 
tween solicitor  and  client    lb. 

See  Charity.    Equity  of  Redemption.    Mabbiage  Settlement. 

TRUSTEE  ACT. 

Mortgagee.]  Leases  were  granted  to  A.  B.  for  certain  terms  of  years.  He  subdemised 
to  C.  D.  for  the  terms,  less  ten  days.  C.  D.  mortgaged  to  E.  F.  &  Co.  for  securinff 
money,  and  subdemised  for  the  last  mentioned  terms,  less  one  day,  with  apower  of 
sale,  and  covenanted  to  assign  the  hat  day  of  each  term  to  a  purchaser.  The  mort- 
gagees (E.  F.  &  Co.)  sold  to  G.  H.  and  assigned  the  mortage  terms.  G.  H.  then 
bought  of  A.  B.  the  improved  ground  rents,  and  took  an  assignment  of  the  leases 
granted .  to  him.  C.  D.  the  mortgagor,  being  abroad,  G.  H.  petitioned  under  the 
TVustee  Act,  (13  &  14  Vict  c.  6o3  uiat  the  court  would  declare  the  last  day  of  each 
of  the  terms,  created  by  the  underlease  to  him,  vested  in  the  petitioner ;  but  the  court 
concurring  in  the  opinion  of  one  of  the  yice-Chancellors,  dismissed  the  petition. 
ProperCs  ±^urcliase,  tn  re,  604. 

USAGE. 

SeePARTNEBS. 

USURY. 

1.  &at.  2  5-3  Vict  c.  37.1  The  stat  2  &  8  Vict  c.  37,  by  which  bills  of  exchange  or 
promissory  notes  payaUe  within  twelve  months,  and  upon  which  a  higher  rate  of  in- 
terest than  6/.  per  cent  has  been  reserved,  are  protected  from  the  operation  of  the 
usury  laws,  subject  only  to  the  proviso  in  the  statute,  that  nothing  therein  contidned 
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«  sliall  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein,''  protects  the  hiDs  or 
notes  specified  in  t^e  act,  although  they  are  secured  b^  a  mort^kge  or  charge  upoa 
lands  given  contemporaneously  or  otherwise  with  the  bdls  or  notes ;  the  proriso  of 
the  statute  affecting  only  the  validity  of  the  real  security,  and  not  that  of  the  noten 
Therefore,  where  promissory  notes,  payable  at  six  weeks,  three  months,  and  other 
periods  within  twenre  months,  were  given  for  advances  of  money,  and  the  payment 
thereof,  with  interest  at  6/.  per  cent,  was  secured  by  mortgages  and  charges  upon 
land  given  contemporaneously  with  the  notes,  and  the  debtor  afterwards  became 
bankiHipt,  it  was  heldj  tiiat  the  holder  of  the  notes  was  entitled,  on  giving  up  the 
real^curity,  to  be  admitted  to  prove  for  the  full  amount  of  the  notes  against  the 
estate  of  the  bankrupt     Warringtony  ex  partem  26. 

2.  The  Stat  2  &  3  Vict  c.  87,  has  not  repealed  the  stat  8  &  4  Will.  4,  c  98,  which  ex- 
empts  all  bills  or  notes  payable  within  three  months  from  the  operation  of  the  ttsmy 
laws,  though  it  applies  to  three  months'  bUls  or  notes,  as  well  as  to  other  bills  or  notes 
payable  at  or  witnin  twelve  months.    lb. 

VENDORS  AND  PURCHASERS. 
See  Specific  Febformaitce. 

WASTE. 

Interim  OrderJ]  Although  an  injunction  ex  parte  ynJl  not  be  granted  to  stay  waste,  yet 
an  interim  order  will  he  given  with  leave  to  discharge  it,  where  the  object  of  the 
application  is  to  preserve  property  during  litigation.    Antvyl  v.  Owens,  €10. 

WATERCOURSES. 
See  Injunction. 

WILLt 

1.  Next  of  Kin.']  Gift  of  property  in  trust  for  one  for  life,  and  then  to  such  person  or 
persons  as  should  then  be  entitled  thereto,  as  the  testator's  next  of  kin,  under  the 
statutes  made  for  the  distribution  of  the  effects  of  intestates : — 

Eeldy  that  the  next  of  kin  of  the  testator,  at  the  death  of  the  tenant  for  life,  took  as 
tenants  in  common,  and  not  as  joint  tenants,  the  stat  22  Car.  2,  c.  10,  in  this  respect 
determining  the  mode  of  taking  as  well  as  the  persons  entitled.  Horn  ▼.  CoUman, 
19. 

2.  Wife.']    Wife  is  not  one  of  the  next  of  kin  imder  the  statute.    lb. 

8.  Cdhsiruction.]  Gift  by  will  to  "  my  nieces,  to  be  paid  and  divided  equally  beti^een 
them,  for  their  separate  use ;  and  in  case  of  either  of  them  dying  in  the  life  of  A, 
then  the  share  of  the  one  so  dying  to  go  to  her  children  equallj'."  Afterwards  the 
testator  made  another  gift,  "  for  the  benefit  of  my  said  nieces,  m  manner  hereinbe- 
fore directed  as  to  the  said  first  gift."  One  of  the  nieces  died  in  the  lifetime  of  A, 
leaving  children :  — 

Heldt  that  these  children  took  no  interest  in  the  second  gift.    Lundey  v.  RtMinSy  22. 

4.  Absolute  Bequest  of  Personal  Estate.]  A.  B.  devised  all  the  reddue  of  her  real 
estate  to  M.  S.,  her  heirs  and  assigns,  and  she  directed  her  executors,  after  payment 
of  her  debts,  to  pay  to,  or  permit  and  suffer  M.  S.  to  take  the  interest,  diA-idends, 
and  profits  of  her  personal  estate ;  and  she  bequeathed  to  certain  parties,  after  the 
death  of  M.  8.,  the  sum  of  1,000/.,  and,  subsequently,  by  a  codicil,  she  bequeathed, 
after  tiie  death  of  M.  S.,  1,000/.,  8/.  10«.  per  cents :  — 

Held,  that  M.  S.  took  the  residue  of  the  testatrix's  personal  estate  absolutely.  Jenings 
T.  J5ai/y,  84. 
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5.  Request  to  a  Married  Woman.']  B.  H.  bequeathed  2,000^  consolidated  annuities 
nnto  M.  W.  and  her  children,  and  directed  that  the  residue  of  his  property  should 
be  invested,  and  the  interest  thereof  paid  half-yearly  to  M.  W.,  for  her  use  and  her 
children,  until  E.  P.  H.  should  be  married,  and  her  first  child,  that  lived  to  be  one 
j'car  old.  The  testator  then  directed  that  all  the  consolidated  annuities  remaining 
in  his  name  should  be  equally  divided  'between  M.  W.  and  E.  P.  H.,  for  their  use 
and  their  children,  share  and  share  alike ;  and  in  case  E.  P.  II.  should  leave  no 
issue,  then  the  remaining  consolidated  annuities  should  devolve  to  M.  W.*s  children. 
M.  W.  had  only  one  child,  who  died  under  age,  in  1790,  a  few  months  before  the  tes- 
tator. E.  P.  H.  married,  and  had  only  one  child,  who  died  in  1805,  aged  seven 
years.    E.  P.  H.  died  in  1809,  and  M.  W.  died  in  1837  :  — 

Held,  that  the  personal  representative  of  M.  W.  was  entitled  to  the  2,000/.  consolidated 
annuities,  and  that  the  residue  of  the  testator's  estate  was  undisposed  of,  and  be- 
longed to  his  next  of  kin.    Mason  v.  Clark,  68. 

6.  Construction.']  Gift  by  will  of  personalty,  to  be  accumulated  for  twenty-one  years, 
and  then  to  be  paid  to  testator's  *^  then  nearest  of  kin  in  the  male  line,  in  preference 
to  the  female  line  " :  — 

Held,  to  be  for  the  benefit,  not  of  the  testator's  cousin,  the  nearest  male  relation  at  the 
period  mentioned  claiming  through  a  continuous  line  of  males ;  nor  of  his  nephews, 
his  then  nearest  of  kin  bemg  males ;  but  of  his  then  surviving  sister,  being  the  then 
nearest  of  blood  in  the  paternal  line  to  the  testator.    Boys  v.  Bradley,  73. 

7.  Cancellation.]  "When  the  Ecclesiastical  Court  grants  probate  of  a  will  of  person- 
alty, dated  since  the  passing  of  the  1  Vict  c.  26,  with  lines  drawn  across  it  m  ink, 
the  Court  of  Chancery  willpresimie  that  the  cancellation  was  made  after  execution, 
and  will  treat  it  as  of  no  effect.     Gann  v.  Gregory,  83. 

8.  Construction.]  A  made  his  will,  and  gave  personalty  to  B,  a  married  woman  for 
life,  and  after  her  deatb  as  she  should  appoint,  and  in  de&ult  of  appointment,  to  her 
husband ;  and  if  she  should  survive  him  and  make  no  appointment,  then  to  her  child- 
ren. 

B  had  three  children,  and  by  her  will  she  appointed,  after  her  husband's  death,  2,000/., 
between  two  of  her  children,  and  1,500/.,  to  the  other,  and  she  appointed  the  resi- 
due to  her  three  children  by  name,  in  such  manner  as  her  husband  should  appoint 
by  wilL  He  by  his  will  appointed  500/.  to  one  of  the  children ;  (  )/.  to  ano^er, 
and  the  residue  to  the  thini : — - 

-Held,  that  the  husband  had  no  power  to  exclude  either  of  tbe  children ;  that  his  ap 
pointment  was  therefore  bad ;  and  that  the  appointment  of  the  wife  took  effect  in 
fevor  of  the  three  children.     White  v.  Wilson,  138. 

9.  Absolute  Interest.]  A  testator  bequeathed  the  interest  of  certain  personal  property 
to  his  wife  for  life ;  "  at  her  death  one  half  of  the  property  I  give  to  my  son  G.  M!., 
the  remaining  half  to  be  equally  divided  between  my  two  daughters,  and  at  their 
deaths  such  snares  to  be  equally  divided  among  their  children  respectively : "  — 

Held,  that  the  son  took  an  absolute  interest  in  the  moiety.    Scrivener  v.  Stnith,  1 73. 

10.  Legacy.]  Bequests  to  the  sons  and  daughters  of  D.  of  200/.  each,  also  the  child- 
ren of  a  son  ot  D.  200/.  to  be  equally  divided  among  them,  to  be  paid  twelve 
months  after  the  decease  of  the  testator's  widow :  — 

Held,  to  be  postponed  as  to  all  the  bequests  till  after  the  widow's  death.  Child  v.  ElS" 
worth,  218. 

11.  Rights  of  Husband.]  Under  a  bequest,  (in  the  event  of  daughters  dj'ing  without 
leaving  issue,)  in  trust  for  the  persons  who  would  at  the  time  of  the  decease  of  such 
daughters  respectively,  be  entitled,  as  next  of  kin,  or  otherwise,  to  the  personal  estate 
of  such  daughters  respectively,  under  the  statutes  made  for  the  distribution  of  intes- 
tates* effects :  — 

Held,  that  the  husbands  of  the  daughters  did  not  take.    Milne  v.  GUbaii,  228. 

12.  Revocation.]  A  testator  by  his  will,  devised  and  bequeathed  the  residue  of  his 
real  and  personal  estate  to  his  wife,  J.  G.,  and  another  party,  upon  trust  to  sell  and 
convert  as  therein  mentioned,  and  appointed  his  wife,  J.  G.,  sole  executrix.  The 
testator,  by  a  codicil,  revoked  the  appointment  of  his  wife  as  executrix,  "  as  the 
duties  were  too  arduous  for  a  lady  to  perform,"  and  appointed  three  other  parties 
"  executors  in  trust"  of  his  will :  — 
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Heldj  that  the  testator  did  not  revoke  the  appointment  of  his  wife  as  trustee.    Grokam 
V.  Graham,  242. 


18.  Forfeiture,']  Testator  gave  2,000/.  to  trustees,  upon  trust  to  pay  the  annual  i 
to  C.  S.  during  his  life,  weekly,  monthly,  or  quarterly,  as  his  trustees  should  thiiik 
fit.  Testator  then  declared  that  C.  S.  snould  have  no  power  or  authority  to  antia- 
,pate  or  assign,  but  that  if  he  did  anticipate  or  assign,  or  attempt  to  do  so,  the  gift  to 
him  should  oe  void.  The  testator  then  declared  tnat  upon  the  decease  of  C.  Su,  or 
his  anticipating  or  assigning,  or  attempting  so  to  do,  the  annual  income  should  go 
over  to  other  ])er8ons.  There  was  considerable  delay  in  proving  the  will  and  eetti^ 
a  fund  to  provide  for  the  legacies ;  and  C.  S.,  being  in  want,  as  was  alleged,  ofneces- 
saries,  at  Uie  end  of  eighteen  months  from  the  testator's  decease  assigned  to  K.,  €or 
a  valuable  consideration,  all  the  dividends  which  then  had  already  accrued  and  were 
payable,  but  not  future  dividends.  This  assignment  recited  the  will,  and  the  condi- 
tions against  assignment  in  it,  and  it  was  expressed  to  be  **  so  &r  as  C.  S.  lawfiifly 
could  or  might,  without  working  a  forfeiture  of  his  life-interest :  — 

Held,  first,  on  a  joint  petition  presented  hy  K.  and  C.  S.,  for  payment  to  EL  of  the  mid 
annual  income  that  nothing  passed  to  j^    In  re  Stulz,  264. 

14.  Secondly,  on  another  petition  presented  by  C.  S.  that  he  had  committed  a  fir- 
feiture  of  all  his  interest  under  the  will    lb. 

15.  Next  of  Kin.'j  Bequests  to  A  for  life;  and  afterwards,  in  an  event  (which  hm- 
pened),  the  testator  directed  advertisements  to  be  made  for  his  relations ;  to  such  ooly 
ci  whom  as  should  claim  within  two  months  he  left  the  property,  to  be  divided  ae- 
cording  to  the  discretion  of  his  executors.    The  executors  died  in  A's  lifetime :  — 

Held,  that  the  next  of  kin  of  the  testator,  according  to  the  statute,  took  equally,  and 
that  the  class  was  to  be  ascertained  at  the  death  of  A,  and  not  at  the  death  of  the 
testator.     Tiffin  v.  Longman,  293. 

16.  TrustJ]  A  testator  in  possession  of  lands  devised  the  same  to  his  widow  for  B&, 
remainder  to  another  tenant  for  life,  with  remainders  over ;  and  he  gave  to  the  pbtD- 
tifi*  200/.,  which  he  charged  on  specified  land,  part  of  his  lands  devised,  payable  after 
the  widow's  death.  The  widow  was  possessed  for  her  life,  and,  on  ner  death,  a 
stranger  entered  into  and  kept  possession  of  the  lands  of  the  testator.  The  phuntiff' 
by  his  bill,  to  which  the  tenants  for  life,  and  in  remainder,  and  die  stranger,  were 
defendants,  asked  that  the  200/.  legacy  might  be  raised  out  of  the  specific  limd.  The 
tenant  for  life  disclaimed.  The  stranger  alleged  a  title  paramount  to  tJbat  <^the  te^a- 
tor,  and  objected  that  he  ought  not  to  be  a  party: — 

Hdd,  that  the  stranger  could  not  be  sued  in  this  court  by  any  person  claiming  onder 
the  will,  and  he  was  dismissed  with  costs  ;  and  the  court  declared  the  plaintiff  enti- 
tled to  his  legacy,  appointed  a  receiver,  and  ordered  that  the  plaintin  shcmld  be  at 
libert;^  to  bring  such  action  as  he  should  be  advised,  for  the  recovery  of  the  specified 
land  in  the  names  of  the  tenants  for  life  and  in  remainder,  upon  an  indemnitjr. 
Daniel  T.Dacies,  811. 

1 7.  SaU,"]  A  testator  directed  moneys  required  for  the  purposes  of  his  will  to  be 
raised  oy  mortgage  of  part  of  his  real  estate ;  the  Master  found  that  the  money  could 
be  more  advantageously  raised  by  a  sale  of  part  of  the  estate ;  but  the  court  declined 
to  direct  a  sale.    Drake  v.  Whitmore,  816. 

18.  WUful  Destruction  —  Costs."]  An  heir  at  law  of  a  testator  obtained  posseasioii 
of  the  will  by  force,  and  tore  it  up.  The  pieces  were  however  collected  and  put 
together,  and  proved.  The  will  contained  no  devise  of  the  real  estate,  and  a  claim 
was  filed  against  the  heir  to  enforce  a  sale.  On  the  heir's  request,  the  court  directed 
an  issue  devisavit  vel  non,  when  the  will  was  established :  — 

Held,  that  the  heir  had  so  misconducted  himself,  although  his  misconduct  had  not 
increased  the  costs  of  the  issue,  he  must  pay  the  costs  of  it  Middleton  v.  Middle- 
ton,  840. 

19.  Contingent  Bequest."^  A  testator  bequeathed  the  interest  of  his  property  in  the 
funds  to  his  wife  for  life  or  widowhood,  and  the  capital,  at  her  death,  m  equal  shares 
unto  and  among  the  children  of  his  brothers  J.  and  E.  and  of  his  late  brother  S.,  as 
should  be  living  at  the  death  or  second  marriage  of  his  wife.  By  a  codicil,  he  de- 
clared it  to  be  his  wish,  that  H.  M.  M.  (a  niece)  might  have  her  share  equally  witli 
his  brothers  E.  and  S.'s  children :  — 
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Seldy  that  H.  M.  M.  took  her  share  absolutely,  and  not  contingently  upon  her  surviving 
the  tenant  for  life.    Biggs  y.  Gihbs^  348. 

20.  Constrtiction,']  A  testator  who  had  made  equal  allowances  during  his  life  to  four 
sons  for  their  nuuntenance,  and  had  settled  propert)r  of  the  same  annual  amount  on 
each  of  his  three  daughters  on  their  respective  marriages,  made  his  will,  dividing  his 
real  estate  into  seven  portions,  and  described  it  in  seven  schedules.  The  annual 
rental  of  each  portion,  excepting  "  four  "  and  "  five  "  was  of  nearly  equal  amount 
The  testator  was  indebted  on  mortgages  of  his  real  estates,  and  directed  the  trustees 
of  his  will,  out  of  his  personal  estate,  to  pay  to  the  son  to  whom  he  afterwards  devised 
**  four,"  an  annual  sum,  while  a  piece  of  mnd  which  was  comprised  in  "  four  "  was 
unlet.  He  then  directed  the  rents  of  "  four  "  and  "  five,**  and  equal  portions  (fifths) 
of  the  rents  of  the  other  five  properties  to  be  set  apart  to  raise  the  annual  sum,  and 
to  be  accumulated  till  the  mortgages  could  be  paid  ofil  He  then  directed  that  when 
the  vacant  piece  of  land  should  ^  let,  (which  the  testator  himself  estimated  would 
make  the  rental  of  "four"  about  equal  to  each  of  the  others  except  "  five,'*)  the  an- 
nual sum  for  paying  off  the  mortgages  should  be  raised  by  the  whole  rents  of  the 
lands  comprised  in  the  "  fourth  "  schedule,  and  the  remainder  by  equal  sixth  parts 
of  the  hereditaments  comprised  in  the  other  schedules :  — 

Held^  overruling  a  decision  of  a  Vice-Chancellor,  that  the  whole  will  showed  that  the 
general  intention  of  the  testator  was  equality  of  division  among  the  seven  children, 
and  that  the  word  "  fourth,"  in  the  place  where  it  was  used,  must  be  treated  as  there 
without  design,  without  meaning,  and  merum  per  errorem  scribentis ;  and  further^ 
that  "fourth"  was  written  for  "fifth,"  and  the  will  must  be  so  construed.  Hart  v. 
Tulk,  488. 

21.  Remoteness.']  Gift  to  trustees  for  E.  W.  for  life,  and  after  his  decease  to  assign, 
&c.,  to  all  his  children  who  should  be  living  at  his  decease,  and  who  should  be  or 
live  to  attain  twenty-five,  and  to  apply  the  income  in  the  mean  time  for  their  main- 
tenance. £.  W.  died  in  1837,  leaving  eleven  children ;  the  testator  died  in  1845. 
Four  only  of  the  children  of  E.  W.  survived ;  Ae  youngest  attamed  twenty-five  in 
1848:  — 

Held,  (following  Williams  v.  Tede^  6  Hare,  289,)  that  the  gift  was  not  void  for  remote- 
ness.    Southern  v.  WoUaston,  452. 

22.  Misnoifier.']  A  gift  by  will,  to  my  nephew,  John  Henry,  and  should  he  not  marry, 
to  be  equally  divided  between  Samuel,  "  John,**  and  Mary,  all  of  Calcott  Hall ;  all  of 
them  must  receive  50/.  John  Henry  dicAot  marry,  and  died  in  1885.  The  testa- 
trix had  a  nephew  "  Thomas,**  who  now  claimed  to  participate  in  the  fund,  t(^ther 
with  Samuel  and  Mary,  his  brother  and  sister,  on  the  ground  that  the  testatrix  had 
written  the  name  "  John  '*  instead  of  Thomas :  — 

Held,  by  the  Master  of  the  Rolls,  that  Thomas  was  not  entitled.  That  the  word 
»'  John  "  sufficiently  described  John  Henry ;  that  his  being  a  legatee  of  the  whole 
did  not  prevent  his  having  a  part  of  the  fund  in  another  event ;  and  his  representa- 
tives were  declared  entitled  to  one  third  of  the  fund ;  but  the  claim  of  Thomas  was 
dismissed,  without  costs. 

Upon  appeal  the  judgment ^was  affirmed,  disseniiente  Knight  Bruce,  L.  J.  Mostyn  y. 
Mostyn,  501.  " 

23.  Gift  to  Wife  and  Children.']  Gift  to  a  woman,  designated  by  the  testator  as  his 
wife,  for  herself  and  the  children's  benefit,  held,  by  reference  to  a  previous  codicil,  to 
include  the  child  of  another  woman,  though  that  woman  repudiated  the  guardian 
appointed  by  the  testator  for  her  child.    Hart  v.  Tribe,  564. 

A  testator  gave  a  legacy  to  a  wcMiian  whom  he  had  deceived  by  pretended  ceremonies 
of  marriage,  to  be  used  for  her  own  and  children's  benefit,  and  he  appointed  her  their 
guardian:  — 

Hdd,  with  reference  to  a  former  codicil,  to  comprise  her  child  and  the  child  of  another 
woman,  both  of  whom  were  specifically  named  in  the  former  codicil.    Ih, 

24.  Contingency.'^  Testator  devised  to  8.  K.  certain  real  estate  for  life,  charged  with  the 
annuities  mentioned  in  his  will,  and  then  proceeded  —  "  But  in  case  the  aforesaid 
annuitants,  or  any  of  them,  shall  survive  the  said  S.  E.,  I  then  give  the  aforesaid 
estate  unto  the  eldest  surviving  son  of  S.  K.,  charged  with  the  aioresaid  annuities ; 
but  in  default  of  issue  male,  I  give  the  above  demised  premises  unto  his  brother 
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T.  K.,  charged  in  like  manner  with  the  aforesaid  annnides,  and  unto  his  eldest  snr- 
Tiving  son  on  the  same  conditions;* but  in  default  of  issue  male,  my  will  is,  that  the 
aforesaid  demised  premises  do  descend  unto  my  heirs  at  law,  chai^^ed  nevertheks 
with  the  above-mentioned  annuities."  S.  K.  survived  all  the  annmtants  mentioned 
in  the  will,  and  after  his  death,  J.  K.,  his  eldest  son  and  heir  at  law^  enjoyed  the 
estate  during  his  life,  and  then  died,  leaving  a  widow  and  an  only  daughter :  — 
Heldj  first,  that  the  dispositions  of  the  devised  estate  after  the  death  of  S.  K.  were  not 
meant  to  be  contingent  on  his  being  survived  by  all  or  any  one  of  the  annuitants 
mentioned  in  the  will.    Key  v.  Ket/,  617. 

25.  Estate  Tail.']  Secondly,  that  S.  K.  took  an  estate  in  twl  male,  and  that  this  estate 
not  having  been  barred  either  by  himself  or  b^  his  eldest  son,  J.  K.,  his  second  soa, 
S.  K.,  was  entitled  to  the  estate  as  tenant  in  tad  male,  subject  to  the  dower  of  J.  K's 
widow.    lb. 

See  Married  Woman. 

WINDING-UP  ACXa 

1.  Trustees.']  Upon  the  formation  of  a  joint-stock  company,  two  of  the  members  ad- 
vanced part  of  the  purchase-money  for  the  land  required  for  the  concern,  upon  a 
mortgage  made  to  a  trustee  for  them,  when  the  land  was  conveyed  in  trust  for  the 
company.  The  mortgage  was  afterwards  transferred  to  strangers.  The  company 
being  wound  up  under  the  Winding-up  Acts,  the  transferees,  by  arrangement  witn 
the  official  manager,  sold  the  land,  which  did  not  realize  sufficient  to  pay  the  mort- 
gage debt,  and  proved  for  the  deficiency  as  creditors.  Being  unable  to  obtain  pay- 
ment from  the  official  manager,  they  filed  a  bill  against  him :  — 

Heldj  upon  demurrer,  that  payment  of  the  debt  was  properly  enforceable  bv  suit  in 
equity  against  the  official  manager,  and  that  the  plamtins  were  not  precluded  from 
instituting  such  a  suit  by  the  proceedings  under  the  Winding-up  Acts.  Thompson 
V.  NorriSf  341. 

2.  Contributory.]    The  provisional  directors  of  a  projected  railway  company,  pursuant 

to  a  resolution,  transmitted  a  circular  letter  to  litL,  amon^  others,  by  which  they  , 
undertook  to  return  to  the  subscribers  the  whole  deposit  in  case  they  should  not  be 
able  to  obtain  their  act  of  pariiament  Qn  the  faith  of  this  letter,  M,  subscribed  ftw 
shares  and  paid  the  deposit  and  executea  the  subscriber's  agreement,  a  deed  under 
seal,  which  contained  a  covenant  by  the  subscribers  to  pay  the  expenses  of  the  pro- 
visional directors,  whether  the  act  passed  or  not.  The  company  fiiiled  to  oUain 
their  act,  and  it  was  ultimately  ordered  to  be  wound  up.  M.  was  placed  upon  the 
list  of  contributories ;  and  the  Master  made  a  general  call  upon  all  the  contrioutories 
for  the  purpose  of  defraying  the  expenses  of  the  company.  The  Vice-Chancellor 
refused  to  discharge  that  call  as  against  M  :  — 
Heldj  upon  appeal,  discharging  the  order  against  M.,  that  the  provisional  directors,  by 
sending  that  letter  to  M.,  had  as  between  themselves  and  M.,  rendered  themselves 
primarily  liable  to  the  expenses ;  and  that  the  call  ought  to  be  made  in  the  first  in- 
,  stance  exclusively  against  those  primarily  liable,  except  in  the  case  where  they  were 
confessedly  insolvent,  or  there  was  difficulty  in  recovering  the  money  from  them. 
Mowatt,  Ite  parte f  414.  • 

8.  Mining  Company.]  Directors  and  shareholders  in  an  unincorporated  company  made 
bond  Jide  advances  of  money  for  the  purpose  of  carrying  on  a  mine  established  abroad, 
and  without  which  advances  the  property  would  have  been  wholly  ruined.  The 
money  was  applied  to  purposes  for  which  these  parties  and  the  other  shareholders 
were  jointly  personally  liable.  The  company  was  ordered  to  bo  wound  up,  and  the 
Master  made  a  call  on  these  directors  ana  shareholders  and  the  other  shareholders, 
as  contributories,  and  he  allowed  these  parties  their  several  advances  as  set-off 
against  their  calls  as  contributories  :  — 

Heid^  on  appeal,  that  the  Master  was  correct     German  Mining  Company^  in  re,  591. 

See  Contributory.    Railways.  -^ 
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